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fIPE,[U1CJIOBI1E K qETBEPTOMY I13)J;AHI1IO 
(1978) 

YcHJIHH, npHJrnraeMhie K pa3perneHHJO npo6neMhI uc1Ul1011umeJ1b1tou 
cumya!JUU 6 npa6e, c 1969 r. B He06b1qaifHOH Mepe B03pOCJIH. ll 3TO 

OTBeqaeT ,ll;HHaMHKe pa3BHTHH, B XO,ll;e KOTOporo qpe3BhiqaifHhie H KpH-

3HCHhie CHTyaUHH CTaJIH HHTerpHpy!OmHMH HJIH ,D;e3HHTerpHpy!OmHMH 

KOMilOHeHTaMH aHOMaJlbH020 npoMe:»eymo'IH020 cocmOJIHUJI Me)K,ll;y 

BOHHOH H MHpOM. 

BBH,ll;y 3TOro MOHOrpa<i>HH 0 ,ll;HKTarype, onHpaJOmaHCH Ha HCTOpHqe

CKHe ,ll;OKYMeHThl H HCilOJih3YJOmaH npO)J;YMaHHhie IlOHJITIDI, coxpaIDleT Ha

yqHhIH HHTepec. Bo3MO)KH0 ,ll;a)Ke, qro HeKOTOpbie rnaBhl 3TOH KHHrH HBHT

CH Tenepb B COBeprneHHO HOBOM CBeTe. 

<l>espanh 1978 r. Kapll lllMumm 



IlPE,ZJ.HCJIOBHE K TPETbEMY 113,ZJ.AHHIO 
(1964) 

CChIJIKH, IIpHBe.n:eHHhie B KOHI.(e npe.n:HCJIOBIDI KO BTOpOMY H3.D:aHHIO, 

MOJKHO IlOilOJIHHTh MHOrHMH Il03.D:Hee BhIIIIe.D:IIIHMH CTaTMIMH, B KOTOphIX 

pa3BHBaeTCH TeMa .z:uncraTYPhI H, B qacTHOCTH, paccMaTPHBaeTCH nepexo.n: OT 

KJiaccttqecKOro, T. e. noJIHuelicKOro H aoeHHoro oca.n:ttoro noJIO)l(eHHH XIX a. 

K qmHaHCOBOMY, 3KOHOMHqeCKOMY H COUHaJihHOMY HCKJIJOqHTeJihHOMY no

JIO)l(eHHIO xx B. 0HH HaneqaTaHhI B MOeM c6opHHKe «CTaThH no KOHCTHTY

UHOHHOMY npaay» (1958), B pa3.n:ene «liCKJIJOqHTeJihHOe IlOJIO)l(eHHe H co

CTOHHHe rpa)l(.!l:aHCKOH BOHHhI» (c. 233-371). CooTBeTCTBYJOIUHe Mecrn 

yKa3aHhl B CHCTeMaTHqecKOM npe.D:MeTHOM YKa3aTeJie K 3TOMY c6opHHKY 

(no.n: py6pHKaMH: Hc1u1101JumeJ1&HOJ1 cumyat{Wl, t(uKmamypa, l/pe3e&11Jau
Hoe no11o:J1CeHue u '1pe36bl'laUH&re pacnopR:J1CeHWl, a TaK)l(e Krraccu1JecKoe 
noHRmue ucKJ1101JumeJ1&Hou cumyat{uu). 

)J;eKa6ph 1963 r. Kap11 lllMumm 



I1PE)J;YICJIOBl1E KO BTOPOMY 113,llAHl1IO 
(1928) 

Tipe.nnaraeMoe BTopoe m,naHHe 3TOH KHHrH .nononHeHo 0<1epKOM 
o .nmcrarype pe0xcnpe3H,neHTa cornacHo CTaThe 48 BettMapcKott KOHCTH
~HH. EcJIH OTBJie'lhC.ll OT HeCKOJihKHX He3Ha'IHTeJibHhIX H3MeHeHHH H .no-
6aBJieHml KaCaTeJibHO TaK Ha3bIBaeMoro BBOJlHOro 3aKOHa K CTaTbe 48, TO 
pe'lb ryr H,neT 0 ,noKJia,ne, KOTOpblH .ll, COBMeCTHO c MOHM yBa)l(aeMhlM 

Konnero0 npocpeccopoM 3pBHHOM .51Ko6H-Jle0nuHroM, npo<1en B anpene 
1924 r. Ha 3ace,naHHH 06iuecTBa HeMeUKHX npaBoBe,noB B HeHe. 113.na

TeJihCTBO «BaJibTep .ne fpIOttTep», ny6JIHKYIOIUee TPY.Llhl 3TOro o6iuecTBa, 
.nano mo6e3HOe cornacHe Ha HOBYIO ny6nHKaUHIO. B cHJiy TeXHH'leCKHx 
oco6eHHOCTeH no,nrOTOBKH 3TOro BTOporo H3,naHH.ll TeKCT nepBoro npH
lllJIOCh OCTaBHTh 6e3 H3MeHeHHH; KpOMe Toro, npHJIO)l(eHHe 6hIJIO IlOMe
iueHO nocne npe.nMernoro yKaJaTenx (c. 203-208). Tio.npo6Hoe ornaB
neHHe, npHBe,neHHOe Ha c. 210, 6bITh MO)l(eT, KOMileHCHpyeT He,nocTaTKH 

npe.nMeTHOro yKaJaTeAA. 
HaY'IHa.ll KpHTHKa nepBoro HJ,naHH.ll, c Kornpo0 npHlllJIOCh 6hI none

MH3HpoBaTh BTOpoMy, K CO)l(aJieHHIO, He IlO.llBHJiaCb. Bee, 'leM Hay<1Ha.ll 
JlHCKyccH.ll JlOBOJihCTBOBaJiaCb .no CHX nop, 3TO o6iuHe IlOXBaJihl, MHMO
xo,noM Bhipa)l(eHHOe o.no6peHHe pa3pa6oTaHHhlX MHOIO IlOH.llTHH HJIH HX 
MOJI'laJIHBOe HCilOJih30BaHHe, .na napa .ll3BHTeJibHhlX 3aMe'laHHH B «)l(yp
HaJie ny6n11<1Horo npaBa». HcKJIIO'leHHe cocraBJI.lleT JaMe'laHHe (KoTopoe 
B JII060M cny<1ae Bhl3hIBaeT oco6hIH HHTepec, IlOCKOJihKY c.nenaHO aBTO
pHTeTHhIM y<1eHblM) KaCaTeJihHO oco6oro Bonpoca, a HMeHHO 3HaqeHH.ll 
cnoBocoqeTaHH.ll «HaHBhIClllax peraJIH.ll», BCTpe<1a10iuerocx B cornallle

HHH Me)l(Jly HMneparnpoM H BaJIJieHlllTeHHOM BO BpeM.ll ero BTOporo reHe
panhCKOro cpoKa (1632). B )l(ypHaJie cpoH.na CaBHHhH, B pa3,nene KaHo
HHqecKoro npaBa (XII. 1922. S. 416 ff.) YnhpHx llfryu noKaJan, 'ITO 
«HaHBh!CllleH peranHeH» MO)l(HO HaJBaTb jus reformandi; B TOM )Ke )l(yp

HaJie (XIII. S. 518 ff.) H. feKKeJih npHBeJI ,naJihHettlllHe .noKaJaTeJihCTBa 
B03MO)l(HOCTH TaKOro CJIOBoynoTpe6neHH.ll . .51 He cnopIO c TeM, 'ITO B .npy
roM KOHTeKCTe no.n CJIOBaMH «HaHBhICllla.ll peraJIH.ll» MO)l(eT no.npa3yMe
BaTbC.ll H jus reformandi, HO HM He scer.na H He HCKJIJOqHTeJihHO npHcyiue 
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TaKOe 3HaqeHHe. 3.n:ecb Bll)l(HO, qTo OHH 03HaqaIOT B IUITOM nyHKTe .n:oroso
peHHOCTeii 1632 r.: «HaHBbICIIlruI B llMnepHH peranmr B 3axsaqeHHbIX 
3eMJij!X, B KaqecTBe 3Kcrpaop.n;ttHapHoro B03Harpa>K,D,eHHji». 06opoT «HaH
Bhrcwru1 peraJIHj!», <<Hatt11yqwru1 peraJIHj!», «ueHHeii:wee H cosepweHHeii:
wee .n:ocTOj!HHe» HT. n. (cM.: I'eKKe.Jlb II TaM )Ke. S. 523), oco6eHHO ecntt 
yqeCTu 6apoqey10 MaHepy Bhrpa)l(aTbcj!, c nerKOCThIO MO)l{eT ynorpe6AATbCj! 
H He B HCKJIIOqHTeJII>HOM CMhrcne. ,l(anee, B XVII crnneTHH c<jlepa uep
KOBHoro 6brna, pa3yMeeTCji, OT.n;eneHa OT CBeTCKOH, H IlOTOMY «HaHBbIC
llllUI peraJIHji)) Morna HMeTb oco6oe 3HaqeHHe KaK B O.D:HOH, TaK H B .n:py
roii: c<jlepe. B .n:orosopeHHocux c BaJIJieHIIITeHHOM HeB03MO)l{HO pa3rJij!JJ:eTb 
noJIHTHqecKoro HHTepeca K jus reformandi. 3aTo sepcttj! o TOM, qTo no.n: 
«HaHBbICUieii: peranHeH» 3.n;ech IlOHHMaeTCji Kyp<jl10pureCKHH qHH, TO)l{e 
COOTBeTCTByeT CJIOBoynorpe6JieHHIO TOH 3IlOXH, KpOMe Toro, B KOHTeKCTe 
nepeqHCJieHHbIX B03Harpa>K,D,eHHH OHa nptt.n:aeT OCMbICJieHHOCTb CJIOBaM 
06 «3KCrpaop.n;HHapHOM B03Harpa>K,D,eHHH» H xopOillO cornacyeTCj! c CH
ryautteii 1632 r. 

Moii oqepK o .D:HKTarype peii:xcnpe3tt;:i:eHTa cornacHo CTaTbe 48 Beii:
MapcKoii: KOHCTHTYUHH ueJIHKOM OCHOBbIBaeTCj! Ha HCTOpHqecKHX H rocy
.n:apcTBeHHo-npaBOBbIX Hccne.n:osaHHjiX, co.n:ep)l{aruttxcj! B npe.n:naraeMoii 
KHHre. CoMHesaIOch, qTo B HayqHoM OTHOilleHHH 6hrno 6br nno.n:oTsop
HhIM HJIH xou 6i,r .n:onycTHMbIM paccMaTpHBaTb TaKYIO CJIO)l(HYIO H 06-
IllHPHYIO npo6JieMy KaK a;:i:eKBaTHOe HCTOJIKOBaHHe CTaTbH 48 BHe HCTO
pttqecKoro H CHCTeMaTHqecKoro KOHTeKCTa TeopHH .n:eMOKpaTHqecKOH 
KOHCTHTYUHH. Ho onpoeepmym& o6ocHoBaHHYIO TaKHM o6pa30M ToqKy 
3peHHj!, B JII060M cnyqae, MO)l{HO TOJibKO B TeCHOH CBji3H c 3THM KOHTeK
CTOM. B OTJIHqHe OT KHHrH o «,l(HKTazype» 3TOT MOH oqepK o .D:HKTaType 
peii:xcnpe3tt.n:eHTa qacTO CTaHOBHJICji npe.n:MeTOM o6cy>K,D,eHHji H KpHTHKH. 
Ho o6a asrnpa, ony6JIHKosaswHX no.n:po6Hhre onposep)l{eHHj!, - r. Ha
Bj!CKH (Arch. des offentlichen Rechts. N. F. 9. Heft 1) HP. fpay (,l(oKJia.n: 
Ha 33-M C'be3.n;e HeMeUKHX IOpHCTOB H c6opHHK naMUH 3MHAA 3eKeJij!. 
1927. S. 430 ff.)- KOHCTHTYUHOHHO-TeopeTttqecKoe o6ocHoBaHHe TO)l{e 
He paccMarpttBaIOT. 0HH HHTepnpeTHPYIOT pa3JIHqHbie BbICKa3hIBaHHji, 
ocnapHBaIOT Moe TOJIKOBaHHe HCTOpHH B03HHKHOBeHHji 3TOH CTaTbH* H, no 
cyrtt .n:ena, .n:sttraIOTCj! He B c<jlepe norttqecKoii apryMeHTaUHH, a, cKopee, 
B «aTMOC<jlepe» He.n:osepmr K .D:HKTaType, CBOHCTBeHHOro CTOpOHHHKaM 

* He Mory He npttsecTH npeKpaCHblH npttMep <«f>opMan1>Horo» 110KaJaTen1>cTsa. 
P. fpay (Gedlichtnisschrift fur E. Seckel. S. 484-485) Ha:Jblsaer ourn6o'lHbIM Moe yrseplK
neHHe o TOM, '!TO BTOpoe npennoJKeHtte BTOporo a6Jaua CTaTbH 48 61>mo BbI.llBHHyro s 
3eMenbHOH KOMHCCtttt; «HanpOTHB, npe.l(nOlKeHHe :no coneplKHTCll }')Ke B npaBHTen1>CTBeH
HOM npoeKTe, nocrynHBWeM B 31Y KOMHCCHIO (CT. 67)». Xorn }')Ke B KOMMeHTapHllX fHJe OH 
Mor 6bl npo'!eCTh, '!TO 3TOT npoeKT BOJHHK B XO.lie neperosopos c KOMHCCHeH 3eMenbHOH 
KOHcf>epeHUHH. 
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1m6epa.rrbHOro npasosoro rocy.napcTBa. Rumor dictatoris injucundus bonis: 

penyrauIDI .nmcrarnpa HenpmlTHa .nmi .no6pbIX mo.nett. Cyrb HX BbICKa.3hl

BaHHH CBO,LIHTC.s! K TOMy, qTo «KOHCTHTYUH.s! HenpHKOCHOBeHHa»; caMa HX 

TeopIDI HMettyeTC.s! <<TeopHeil: HenpHKOCHOBeHHOCTH». TaKHe CJIOBa H MblCJIH 

.neMOHCTpHpy10T TY no11Hy10 He.sicHOCTb B OTHOllleHHH noH.siTIDI KOHCTHTY

UHH, KOTopoil: CTpa,naeT HbIHellIH.s!.s! KOHCTHTYUHOHHa.s! TeopH.s!. KoHCTHTY

UH.s! OTO)l(,LleCTBJI.s!eTC.s! c Ka)l(,LIOH H3 ee 181 CTaTbH H ,na)l(e c Ka)l(,LlblM 3aKO

HOM o ee H3MeHeHHH, npHHHMaeMbIM cornacHo cTaTbe 76 Beil:Map

CKOH KOHCTffTYUHH; KOHCTHTYUIDI OTO)l(,LleCTBJI.s!eTC.s! c Ka)l(,LlblM OT,LleJibHblM 

KOHCTHTYUHOHHblM 3aKOHOM, a KOHCTHTYUHOHHbIH 3aKOH, cornacHO «<f>op

MaJibHOH» TOqKe 3peHH.s!, - 3TO TaKOH 3aKOH, KOTOpbIH MO)l(eT 6bITb H3Me

HeH TOJibKO B COOTBeTCTBHH c ycJIO)l(HeHHOH npoue.nypoil:, npe.nnHCbIBae

MOH CTaTbeil: 76! HenpHKOCHOBeHHOCTb KOHCTHTYUHH 03HaqaeT, TaKHM 

o6pa.30M, TOJibKO TO, qTo Ka)l(,Lla.si .neTaJib KOHCTHTYUHOHHOro 3aKOHO,na

TeJibCTBa MO)l(eT CTaTb .LIJl.sl ,LIHKTaTopa Henpeo,nOJIHMbIM npen.siTCTBHeM B 

HcnonHeHHH ero 3a,naqH. TeM caMbIM CMbICJI H uenH ,nHKTaTypbI - 3aIUH

Ta H o6ecneqeHHe .neil:CTBH.s! KOHCTHTYUHH B ueJIOM - HCKa)l(alOTC.s! .no 

npOTHBOilOJIO)l(HOCTH.Ka)l(,LloeoT,neJibHOeonpe,neJieHHeKOHCTHTYUHOHHO

ro 3aKOHa CTaHOBHTC.s! Ba)l(Hee caMOH KOHCTHTYUHH; IlOJIO)l(eHHe «HeMeu

KOe rocy.napcTBO .s!BJl.s!eTC.s! pecny6JIHKOH» (CT. 1, afo. 1) H IlOJIO)l(eHHe « qH

HOBHHKY .noJl)l(Ha 6b1Tb npe.nocTaBJieHa B03MO)l(HOCTh npocMarpHBaTb csoe 

JIHqHoe ,neJIO» (CT. 129, afo. 3) B paBHOH Mepe paccMaTpHBalOTC.s! KaK 

«caMa» HenpHKOCHOBeHHa.si KOHCTHryuH.si. TaKHe a6cyp,nHbie cne.ncTBIDI 

He.s!CHOCTH IlOH.s!TIDI KOHCTHTYUHH ,LIOKa.3bIBalOT, HaCKOJibKO Heo6xo,nHMO H 

Ba>KHO npOBO,LIHTb pa.3JIHqIDJ Me)l(J:ly MHoroqHCJieHHblMH «<f>opMaJibHbIMH» 

KOHCTHTYUHOHHbIMH 3aKoHaMH. EcJIH, TaKHM o6pa.30M, MbI .nenaeM no

nbITKY BbI,neJIHTb B paMKax KOHCTHTYUHOHHO-npaBOBOro pernaMeHTHpo

BaHIDI KaKOH-TO HenpHKOCHOBeHHbIH «OpraHH3aUHOHHbIH MHHHMYM», TO 

HeCKOJibKHX <f>opMaJibHbIX yKaJaHHH (HanpHMep, qrn 48-.si CTaTb.si He ccb1-

11aeTc.si Ha 50-10) .nn.si 3TOro cosepllleHHO He,nocTaToqHo. 

Ee3 6011ee rny6oKoro HCCJie,noBaHIDI HCTOpHH H TeopHH KOHCTHTYUHH 

cero,nH.si HeB03MO)l(H0 HayqHo o6Cy)l(J:laTb HH BOnpOCbl ee HHTepnpeTaUHH, 

HH 06my10 npo611eMy ,nHKTarypb1. fJoqTH so scex esponeil:cKHX crpaHax B 

pa.3JIHqHblX o6JIHKax npO.s!BJl.s!eTC.s! 0,LIHH H TOT )Ke npHMeqaTeJibHbIH <f>eHO

MeH: B BH,ne OTKpbITOH ,LIHKTarypbI, B npaKTHKe 3aKOHOB 0 qpe3Bbiqail:HbIX 

IlOJIHOMOqIDix, B HapyllleHH.s!X KOHCTHTYUHH, 6y,nTO 6bI JieraJibHbIX, 6y.nTO 

6b1 co6n10.na10mHx npe.nnHcaHHbie <f>opMbI ee mMeHeHH.si, B 3aKOHo,naTenb

cTBe a6con10THoro napnaMeHTCKoro 6onbllIHHCTBa H T. n. B TOM, qT06b1 

3TO npocTO HrHopHpOBaTb, BOBCe HeT HHKaKoro «Il03HTHBa>>. HayKa 0 ny6-

JIHqHOM npase TO)l(e ,LIOJl)l(Ha OC03HaBaTb npo6JieMbl CBOeil: 3Il0XH. 3THM 

MO)l(HO onpas,naTb nonbITKy Hccne.nosaTb 3,necb npo611eMy ,nHKTarypbI Ha 

npOT.s!)l(eHHff HeCKOJibKHX .nec.siTHJieTHH ee HCTOpHH. c nporH03aMH .neno 
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o6CTOHT, KOHe'IHO, no-,llpyroMy. 51 OTK33a.JIC.ll OT TaKOro po,lla IlOilblTOK, 

xou npeu:e)leHTLI K TOMY y)l(e 6LIJIH. K npHMepy, 3pBHH $oH EeKepaT 

B nocneCJIOBHH K csoeH: qpe3Bbl'IaHHO rny6oKO H .llCHO HaUHCaHHOH KHHre 

«CymHOCTb H CTaHOBJieHHe $aIIIHCTCKOro rocy,llapcTBa» (Berlin, 1927. 
S. 154-155) YKa3blBaeT, 'ITO c pocTOM KOHQeHTPaU:HH 3KOHOMH'IeCKOH 

H IlOJIHTH'IeCKOH BJiaCTH B pyKax HeMHOrHX H)leOJIOrHH 60JiblIIHHCTBa He-

1n6e)l(HO pacna)laeTC.ll, H eCJIH 3KOHOMH'IeCKHe H IlOJIHTH'IeCKHe pa3HO

rnarnx B Espone 6y.llYT pacIIIHpHTLCH ( «KaK MO)l(HO npe,llnOJIO)l(HTh» ), «TO 

BDOJIHe BepO.llTHO, 'ITO O)lHOBpeMeHHO c npeo6pa30BaHHeM IlOJIHTH'IeCKOH 

H)leOJIOrHH H)le.ll aBTOpHTapHoro rocy,llapcTBa BHOBb pacnpOCTpaHHTC.ll 

B paMKax esponeH:cKoii KynLrypHoii o6mHocm». B 6onee C)l(aTOH: $opMe 

He'ITO npOTHBonono)l(HOe 18 $espaJIH 1925 r. B MIOHXeHe npe,llpeKarr 

r. HaB.llCKH: «Ila)leHHe MycCOJIHHH - 3TO TOJibKO BOnpoc BpeMeHH». Ko

He'IHO, BCe 3eMHOe B OTHOIIIeHHH csoeH: ,llJIHTeJibHOCTH npe,llCTaBJI.lleT co6oH: 

TOJibKO «BOnpoc BpeMeHH», H DOTOMY Te, KTO H3peKaeT npopoqecTBa, Marro 

tJeM pHCKYIOT. ll see )Ke .ll npe,llDO'IHTalO B 3TY o6nacTb He B)laBaTbC.ll. 

HecKOJILKO 3aMetJaHHH o pa3BHTHH H,lleH )lHKTarypLI co,llep)l(HTCH Ha 

c. IX-X ($Hnoco$cKO-HCTOpH'IeCKHH o6pa3 )lHKTaTypL1 B HaIIIH )lHH) 

H c. 143-144 (pau:HoHarrHCTHtJecKoe HatJano .llHKTarypL1 B XVIII cTo

neTHH). IlOJIHOCTblO 3Ta JIHHH.ll pa3BHTH.ll eme He npe,llCTaBJieHa. 0)lHaKO 

HeKOTOpLie peIIIaIOmHe MOMeHTLI HCTOpHH H)leii B XIX B. H3JIO)l(eHLI 

B MOeH pa60Te «MecTO cospeMeHHOro napnaMeHTapH3Ma B .llYXOBHOH 

HCTOpHH EsponLrn (B qacTHOCTH, B rnase III, ,[(HKTarypa B KOHTeKcTe 

MapKCH3Ma, 2 Aufl., 1926. S. 63 ff.), Ha KOTOpy10 x xoTen 6L1 3,lleCL 

KOpOTKO cocnaTbC.ll. 

EoHH, asrycT 1927 r. Kap!l lllMumm 



IIPE)JJ1CJIOBHE K IIEPBOMY H3,[(AHHIO 
(1921) 

YnOMJrnaTb 0 TOM, qTO He TOilbKO KHHrH, HO H o6opOTbl pequ HMeIOT 

CBOIO cy.n.L6y, 6Lrno 6LI 6aHanbHO, ecnH 6LI no.n. 3THM Mbl HMenH B BH.D.Y 

TOilbKO H3MeHeHHH, npoHCXO.D.HmHe c TeqeHHeM BpeMeHH, )l(enaH ,D,aTb 3a
Il03,D,anLIH nporno3 HnH COCTaBHTb <tmnococpcKO-HCTOpHqecKHH ropoc

KOil, o6oHCHHIOmHH: «KaK cnyqunocL To, qTo cnyqunocL». Ho HHTepec 

npe.n.naraeMOH pa60Tbl COCTOHT He B 3TOM; CKOpee, B HeH c.n.enaHa IlOilhlT

Ka npocne,D,HTL cHcTeMaTuqecKHe B3aHMOCBH3H, H Ja,D,aqa ee CTOnL TPY.D.Ha 

HMeHHO IlOTOMY, ~o HCCne,D,OBaHHIO no.n.ne)l(HT 11eHTPanbHOe IlOHHTHe TeO

pHH KOHCTHTYIIHH H rocy.n.apcTBa, KOTOpoe, ecnH Ha Hero Boo6me o6pa

manH BHHMaHHe, paccMaTPHBanOCb KpaH:He IlOBepXHOCTHO H OCTaBanOCb 

pa3MbITbIM Ha rpaHHIIe pa3nHqHbIX o6nacTeH (nonHTHqecKOH HCTOpHH, 

nonHTHKH, KaK ee noHHMan Pornep, o6meH: TeopHH rocy.n.apcTBa), B .n.py

roM )f(e OTHOUleHHH CTano nonHTHqecKHM no3yHrOM, CTOilb TYMaHHbIM, 

qTo ero Heo6L1qaifHaH nonyAApHOCTL noHHTHa B TOH )Ke Mepe, qTo H He)l(e

naHHe npaBOBe,D,OB paccy)f(,!l,aTL o HeM. B 1793 r. O.D.HH HK06HHe11 )l(ano

BancH: «On parle sans cesse de dictature» (Bee 6ecnpecTaHHO roBopu 

0 ,!l,HKTarype ). 3TH pa3roBOpbl He npeKpaTHilHCb H ,!1,0 cero ,!l,HH, H 6Lrno 

6LI, IlO)f(anyH, 3aHHTHO COCTaBHTh nonHLIH nepeqeHb MHoroqucneHHLIX KOH

KpeTHbIX H a6cTPaKTHLIX cy6oeKTOB peanLHOH HnH qaeMoH: .lUfKTaTYPLI. Ho 

:no Mano qeM nocn~HnO 6LI OCMbICneHHIO IlOHHTHH ,!l,HKTaTYPLI H TOilbKO 

eme pa3 HarnH,!l,HO npo.n.eMOHCTpHpOBanO 6LI BCeo6myIO Hepa36epuxy. 

XoTH, nocKOnLKY noHHTHe .D.HKTarypLI y)l(e H3BeCTHO H3 .n.pyrux KOHTeK

CTOB, y)f(e 3,D,eCb MO)l(HO IlOKa3aTL, KaKHe cymeCTBeHHble .!I.AA IlOHHMaHHH 

CY™ .n.ena MOMeHThl BCTPeqaIQTCH B nonHTHqecKOM H3bIKe, 6naro.n.apH qeMY 

c6HBa10maH c TOnKy MHOro3HaqHocTL :noro nOJyHra nonyqaeT npe.n.Ba

puTenLHyIO, He TOilbKO qucro TepMHHOnoruqecKyIO opHeHTallHIO H CTaHo

BHTCH B03MO)f(HbIM cocnaTbCH Ha ero B3aHMOCBH3b c .n.pyrHMH IlOHHTHH

MH o6meH: TeopHH rocy.n.apcTBa H npaBa. 

B 6yp)f(yaJHOH nonHTHqecKOH nHTepaTYPe, KOTOpaH BnnoTL .n.o 1917 r., 
IlO-BH,!l,HMOMy, npOCTO lffHOpHpOBana IlOHHTHe ,!l,HKTarypLI nponeTapHaTa, 
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nonHTHqecKHH CMbicn 3Toro cnosa nyqUie scero MO)l(eT 6bITh oxapaKTe
pu3osau TeM, qTo OHO npe)l(,[{e scero 03HaqaeT nuqHoe rocno.D.CTBO O.D.HO
ro qenoBeI<a, 0)1.HaI<o Heo6XO)l.HMblM o6pa30M CBJI3aHO c .D.B)'MJI .D.pyrHMH 
npe.D.CTaBneHHJIMH; Bo-nepBbIX, c npe.D.CTaBneHHeM 0 TOM, qTo Ta1<oe roc-
00)1.CTBO IlOI<OHTCJI Ha see paBHO I<aI<HM cnoco6oM )l.OCTHraeMOM HJIH 
BbIHj')K.D.aeMOM cornaCHH Hapo.D.a, H, BO-BTOpbIX, 0 TOM, qTo )l.HKTaTOp 
nonh3YeTCJI CHilbHO ueHTPMH30BaHHblM annapaTOM ynpasneHHJI, I<OTOpbIH 
H~eH )l.nJI y.D.ep)l(aHHJI H ocyll..{eCTBneHHJI snaCTH B COBpeMeHHOM rocy
.D.apcrne. ,[{nJI 3TOH TOql(ff 3peHHJI npoTOTHilOM cospeMeHHOro )l.HKTaTOpa 
JIBnJieTcJI HanoneoH I. qT06h1 He BhIXBaThIBaTb H3 Heo603pHMoro MHO)l(e
CTBa nonuTuqec1<ux TPY.D.OB nepsoe nonasUieec.11 BhICI<aJhIBaHue, B Kaqe
crne o6paJua 6y.D.eM ucnonh30BaTb Bbipa)l(eHue, I<OTOpoe Eo.D.nH ynoTpe6-
n.11eT B csoeif I<HHre o <l>paHuHH (London, 1898). TaM 3TO cnoso 
(dictatorship) BCTpeqaeTCJI qacrn, OHO )l.a)l(e BI<moqeHo B npe.D.MeTHhIH 
YI<aJaTenb, HO CTOHT o6paTHTh BHHMaHHe ~e Ha TO, c I<aI<HMH IlOHJITHJIMH 
OHO B 3TOM y1<aJaTene coe.D.HHJieTc.11: .D.HI<TaTYPa = asrnpHTapHoe npasne
HHe = ue3apH3M = 6oHanapTH3M H )l.a)l(e = 6ynaH)l(ff3M. faM6erra cTpe
MHnCJI K «.D.HI<TaTYPe», ero nonHTuqecKaJI )l.eJITenhHOCTh 6hrna «noTeHuH
anhHhIM ue3apH3MOM» (II, 409); HanoneoH I 6brn «BoeHHhIM .D.HKTaTOpOM» 
(I, 259). Ho .D.HKTaTypOH HMeHyeTCJI H BCJII<aJI CHilbHaJI HCilOilHHTenbHaJI 
BnaCTb c ueHTPMH30BaHHOH CHCTeMOH npasneHHJI H aBTOI<paTuqecI<HM 
py1<0BO.D.CTBOM (I, 80), a B 1<0Hue 1<0Huos, sc.111<oe BhI.D.BH)l(eHHe snepe.n 
nuqHOCTH rnro unu HHoro npe3H,neHTa, «nHqHoe npasneHHe» (personal 
rule) B HaH6onee IIIHpOI<OM CMbICne OI<a3bIBaeTCJI )l.OCTaToqHbIM, qTo6bI 
ero paccMaTpHBaTb B 1<aqecrne .D.HKTaryphI (I, 297 ff.). ohrno 6h1 rnyno 
npoJIBilJITb H3IlHIIIHIOIO ne,naHTHqHOCTb H )l(eCTI<O CBJl3bIBaTb nonHTHqe
CKOe coquHeHHe, I<OTopoe I< TOMY )Ke 6oraTO xopOIIIO npO.D.)'MaHHblMH H 
MeTI<HMH Ha6n10,neHHJIMH, c I<aI<HM-TO 0)1.HHM Bbipa)l(eHHeM, TeM 6onee 
c TaI<HM 1<a1< cnoso «.D.HKTarypa», I<OTopoe B cttny 3THMOnorHH (1<or.na 
)l.HKTaTopoM MO)l(eT 6bITb Ha3BaH I<a)l(,[{bIH, KTO qTo-nH60 «.D.HKryeT») npH
o6peTaeT HuqeM He orpaHHqeHHOe 3HaqeHHe. Ho Ha .nene CBJI3h nuqHoro 
rocnO)l.CTBa, )l.eMOI<paTHH H ueHTPMH30BaHHOCTH, HeCMOTPJI Ha onnopry
HHCTHqec1<y10 TepMHHonorHIO, YTBep)l(,[{aeTCJI sc10,ny, c TOH nHUih oro
sopKoif, qTo, Kor.na ynop ,nenaeTc.11 Ha ueHTpanH3osaHHbIH xapaKTep anna
paTa npasneHHJI, MOMeHT nuqHoro rocno.D.CTBa 3aqacTy10 oTcrynaeT Ha 
BTopoif nnaH, nocKOnhI<Y OHO npe,ncTaBnJieT co6oif nttlllh caMo co6oif (no 
TeXHHqecI<HM npHqHHaM) B03HHI<aIOIUYIO aBTOI<paTifqeCI<YIO BepUIHtty ueH
TPMH30BaHHOH CHCTeMbl. Ta1< nonyqaeT o6'hJICHeHHe secb CTPaHHhIH p.11.n 
«.D.HKTaTOpOB» XIX s.: HanoneoH I H HanoneoH III, EttcMap1<, Tbep, faM-
6erra, .ll:tt3pa3nH H )l.a)l(e Ilttif IX. B HeMeu1<oif nonHTHqecKoif nHTeparype 
noyqHTenbHblM CBH)l.eTenbCTBOM 0 TaI<HX nonHTHqecI<HX B3rnJI)l.aX JIBnJieT
CJI pa6oTa EpyHo Eay3pa «PoMaHTHqecI<HH HMnepuanH3M .ll:H3pa3nH 
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H cou,HaJIHcrnqecKHH HMnepHaJIJf3M EHcMapKa» (1882). HM cooTBeTCTByer 

H TO, KaK, HanpHMep, y 0CTPOropcKoro B COBpeMeHHOH ,neMOKpaTHH 

napTHHHhIH BOX(,11,b, B %HX pyKax Haxo,nHTCH BJiaCTb Ha,n u,eHTpaJIH30BaH

HOH napTHHHOH MaWHHOH, BeCbMa KoppeKTHO Ha3bIBaeTCH .l{HKTaTopoM, 

HJIH KaK B cesepo-aMepHKaHCKOH noJIHTHqecKOH JIHTepaTYPe mo6oe Me

ponpHHTHe <tie.nepanLHOro npaBHTeJibCTBa, yI.IJ,eMJJHIOI.IJ,ee caMOCTOHTeJib

HOCTb OT,neJibHbIX WTaTOB, npOTHBHJfKaMJf IJ,effTPaJIH3alJ,Jflf JfMettyeTCH «)UfK

TaTOpCKHM». Ho B csere Hoseliwero cnosoynoTPe6neHHH ynpaJ,nHeHHe 

.neMOKparuH Ha ,neMOKpaTHqecKOH OCHOBe Bcer.na 6bIBaeT xapaKTepHO ,nJIH 

.l{HKTaTYPhl, TaK qTo MeX(,11,y .l{HKTarypoH H IJ,e3apH3MOM qaI.IJ,e Bcero y)l(e 

HeT HHKaKOH pa3HHIJ,bl, a nOTOMY OTCYTCTByeT H TO CyI.IJ,eCTBeHHOe onpe.ne

JieHHe, KOTOpoe B ,naJibHeliweM 6y,neT pa3BepHYTO KaK KOMHCCapCKHH xa

paKTep ,nHKTaTYPLI. 
3aTO TeM QTqeTJIHBee 3TO CTaHOBHTCH B COIJ,HaJIHCTHqecKOH JIHTepary

pe 0 «.l{HKTarype nponeTapHaTa», XOTH H B WHpOKHX paMKax <liHnoco<tiHH 

HCTopHH, onepHpy101.IJ,eH u.enLIMH rocy.napcTBaMH H KJiaccaMH. EcnH cy

.nHTL no .l{HCKyccHH, KOTOpaH HbIHe -JleTOM 1920 r. - Be,nercH cpe.nH MapK

CHCTOB, TO MO)l(eT nOKa3aTbCH, qTo .l{HKTaTYPa ,nJIH HHX, no CYTH .nena, 

3aKJIIOqaeTCH B OTKa3e OT napnaMeHTCKOH ,neMOKpaTHH, B npeHe6pe)l(eHHH 

ee qiopManLHLIMH ocHOBaHHHMH. Kor.na KaYTCKHH, qLe coqHHeHHe «Tep

popH3M H KOMMYHH3M» ( 1919) CTaJIO ompaBHbIM nyHKTOM 3TOH JUfCKYC

CHH, xoqer onposeprnyn Te3HC o ,nHKTaTYPe nponerapHaTa TeM, qrn onpe

,neJJHeT ,nHKTaTYPY KaK HenpeMeHHO JIHqHoe rocno,ncTBo o,nHoro qenoBeKa, 

a KOJIJieKTHBHYIO .l{HKTaTYPY paccMaTPHBaeT KaK npOTHBOpeqHe B onpe.ne

JieHHH, TO 3TO Bcero JIHWb TepMHHOJIOrHqecKaH apryMeHTaIJ,HH. liMeHHO 

.l{JIH MapKCH3Ma, ,nJIH KOTOporo HHHIJ,HaTopoM Bcex ,neHCTBHTeJibHbIX no
JIHruqeCKHX co6LITHH HBJIHeTCH He OT,neJibHbIH qeJIOBeK, a TOT HJIH HHOH 

KJiacc, HeTPy.nHo 6Lmo c.nenaTL nponerapHaT, KaK KonneKTHBHoe uenoe, 

cy6neKTOM ,neHCTBHH, a nOTOMY H paccMaTPHBaTb B KaqecTBe cy6DeKTa 

JU1KnrrypL1. KoHeqHo, co.nep)l(aHHe ero )UfKTaTopcKOli .neHTeJILHOCTH MO)l(HO 

noHHMaTL no-pa3HoMy. H3 ,nHcKyccHH no noso.ny Tpy.na KaYTCKoro MO)l(

HO H3BJieqb BbIBO,n, 6y,nTO Bee .neno B ynpa3,nHeHHH ,neMOKpaTHH, qTo 

o~eTJIHBee Bcero Bbipa)l(aeTCH B OTKa3e OT C03bIBa HJIH B pocnycKe KOH

cruryIJ,HOHHOro HauHoHaJILHOro co6paHHH, H36HpaeMoro cornacHo .neMo · 

KparuqecKHM npHHIJ,HnaM. Ho OTCIO,na eI.IJ,e BOBCe He cne.nyeT, qTo y MapK

CHCTOB - npHBep)l(eHues ,nHKTaTYPLI nponerapHaTa pe% c Heo6xo,nHMOCTbIO 

H,ner o rocno.ncTse MeHLWHHCTBa Ha,n 6onLwHHCTBOM. Cy,ng no OTBeTaM, 

KOTOpL1e JleHHH, TpouKHH H Pa.neK .nanH Ha KHHry KaYTCKoro, HanpoTHB, 

He OCTaeTCH HHKaKoro COMHeHHH B TOM, qTo .neno BOBCe He B npHHIJ,HnH

aJibHbIX B03pa)l(eHHHX npOTHB npHMeHeHHH .neMOKpaTHqecKHX qiopM, 

a B TOM, qTQ BOnpoc 3TOT, KaK H JII060H .npyroli, K npHMepy Bonpoc 

0 neraJILHOCTH H HeneranbHOCTH, .l{OJI)l(eH nonyqaTb OTBeT B 3aBHCHMOCTH 
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OT oco6eHHOCTeH noJIO)f(eHIDI B TOH HJIH HHOH CTJ'aHe H JIBmleTCJI TOJibKO 

MOMeHTOM B CTJ'aTerH'IeCKHX H TaKTH'IeCKHX MeponpHJITHJIX KOMMyttHC

TH'IeCKOro npoeKTa. B 3aBHCHMOCTH OT noJIO)f(eHIDI .nen MO)f(eT 61>rr1> uene

coo6pa3eH TOT HJIH HHOH MeTOJJ:, HO cymecTBeH B mo6oM cnyqae TOJibKO 

nYTh K KOHetIHOH uenH KOMMYHHCTOB, TeXHH'IeCKHM cpe.ncTBOM .nocTH)f(e

HHJI KOTOpOH H JIBJIJleTCJI JJ:HKTaTYPa npoJieTapHaTa. focy.napCTBO, B KOeM 

nponeTapHaT, COCTaBJIJleT OH 60JiblIIHHCTBO HJIH MeHblIIHHCTBO HaceJieHIDI, 

JIBJIJleTCJI rocno,nCTBYIOIUHM KJiaCCOM, KaK uenoe, KaK «QeH1'paJIH30BaH

HaJI MaIIIHHa BJiaCTH» H KaK «annapaT ynpaBJieHIDI)) TO)f(e Ha3bIBaeTCJI JJ:HK

TaiypoM:. IfTaK, 3TO nponeTapcKoe rocy.napcrno, no ero co6cTBeHHhIM no

HJITHJIM, ecTh He 'ITO-JIH6o 3aKOH'IeHHoe, a TOJihKO HeKHH nepexoo. B CHJIY 

3TOro TO cymecrneHHOe o6cTOHTeJihCTBO, KOTOpoe B 6yp)f(ya3HOH JIHTepa

iype OTXO.D:HJIO Ha 3a,nHHH nJiaH, BHOBb npHo6perneT 3Ha'IeHHe. ,lJ,HKTaiy

pa - 3TO cpe,nCTBO ,!l;JIJI JJ:OCTH)f(eHIDI uenH; nOCKOJibKY ee co.nep)f(aHHe 

onpe.n;eJIJleTCJI TOJibKO 3aHHTepecoBaHHOCTblO B qaeMOM pe3yJihTaTe, 

T. e. Bcer.n;a 3aBHCHT TOJibKO OT CHiyaQHH, nOCTOJibKY ee HeJib3H soo6me 

TPaKTOBaTh KaK ynpaJ.nHeHHe .neMoKpaTHH. C .npyroM: cropoH1>1, ,D;a)f(e H3 

apryMeHTOB, npe,D;'hJIBJIJleMblX KOMMYHHCTaMH, MO)f(HO nOHJITb, 'ITO, no

CKOJibKY no CBOeH u.nee ,!l;HKTaiypa JIBJIJleTCH nepeXO,!l;HblM nepHO.D:OM, OHa 

JJ:OJI)f(Ha BBO,!J;HTbCJI TOJibKO B HCKJIIO'IHTeJibHhIX cnyqa.11x H no.n ,!l;aBJieHHeM 

o6cTOJITeJibCTB. 3To TO)f(e BXO,!l;HT B ee nOHJITHe, H BOnpoc COCTOHT B TOM, 

U3 'lezo .n;enaeTCJI HCKJIIO'IeHHe. 

EcnH JJ:HKTaiypa c Heo6xo,nHMOCThIO J1BJIJ1eTcH «HCKJIIO'IHTeJihHhIM 

COCTOJIHHeM», TO nepetIHCJIHB TO, 'ITO noHHMaeTCH no.n HOpMOH, MO)f(HO 

yKaJaTh pa3JIH'IH1>1e B03MO)f(HOCTH JJ:JIJ1 ee noHJ1THJ1: B rocy.napcrneHHO

npasosoM OTHOIIIeHHH OHa MO)f(eT 03Ha'iaTb ynpa3,nHeHHe npaBOBOro 

rocy.napcTBa, npH'IeM nocne.nHee, B cso10 oqepe.n1>, TO)f(e MO)f(eT noHH

MaT1>c.11 no-pa3HOMY - KaK TaKaJI pa3HOBH.D:HOCTb ocymecTBJieHHJI rocy

.napcTBeHHOH BJiaCTH, npH KOTOpOH BMeIIIaTeJibCTBO B c<t>epy rpa)f(,!l;aH

CKHX npas, B npaso JIH'IHOH cso6o.IJ:bI H co6crneHHOCTH .nonycKaeTcH TOJihKO 

Ha OCHOBaHHH 3aKOHa; HJIH )f(e KaK KOHCTHTYQHOHHaJI, B03BbIIIIaIOIQaJICJI 

.n;a)f(e Ha,n; 3aKOHHblM BMeIIIaTeJibCTBOM rapaHTIDI H3BeCTHblX npaB H CB0-

60.n, KOTOp1>1e OTMeHJ1IOTCJ1 npH .D:HKTaiype. EcnH rocy.n;apcTBO o6na.naeT 

.n;eMOKpaTH'ieCKOH KOHCTHTYUHeH, TO JII06oM: npoHCXO,!l;JllQHH npH HCKJIIO

'IHTeJibHblX o6CTOJITeJihCTBax OTKa3 OT .neMOKpaTH'ieCKHX npHHQHnOB, 

n1060M: aKT rocy.napcrneHHOH snacTH, ocymecrnn.11eMbIH 6e3 cornacHH 

6oJihIIIHHCTBa, MO)f(eT 61>1Th Ha3BaH ,n;HKrniypoM:. EcnH TaKoe .neMoKpaTH

qecKoe ocymeCTBJieHHe BJiaCTH Bbl,!l;BHraeTCH B KatieCTBe o6me3HatIHMOro 

noJIHTH'IeCKOro u.neana, TO ,!l;HKTaiypoM: CTaHOBHTCH BCHKOe rocy.napcrno, 

He npu.naromee 3HatieHHJI 3THM .neMoKpaTH'IeCKHM npHHUHnaM. EcnH JIH-

6epan1>HhIH npHHQHn HeOPiy)f(,!l;aeMblX npaB H CB06o.n qeJIOBeKa npHHH

MaeTCH B KatieCTBe HOpMbl, TO HapyIIIeHHe 3THX npaB .D:OJI)f(HO pacueHH-
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BaTbCX KaK .n;mcrarypa If B TOM cnyqae, ecnH OHa OCHOBbIBaeTCX Ha Bone 

6onbIIIHHCTBa. TaKHM o6pa3oM, .n;HKTarypy MO)l{HO cqHTaTb HCKmoqeHH

eM KaK H3 .n;eMOKpaTHqeCKHX, TaK If H3 nH6epanbHblX rrpHHIJ;HIIOB, rrpH TOM 

qrn rrocne.n;HHe Moryr H He coBrra.n;aTb .n;pyr c .n;pyroM. To, qrn .n;on)l{HO 

cqHTaTbCX HOpMOH, MO)l{eT 6bITb Il03HTHBHO onpe.n;eneHO nH6o .n;eM:cTByIO

meM: KOHCTHl)'IJ;tteM:, nu6o HeKHM rronHTHqecKHM H.n;eanoM. Ilo:noMY oca.n;

Hoe nono)l{eHHe Ha3bIBaeTCX ,!l;HKTaTYPOH BBH)l;y OTMeHbl II03HTHBHblX KOH

CTHl)'IJ;HOHHbIX onpe.n;eneHHH, Tor.n;a KaK c peBOilIOIJ;HOHHOH TOqKH 3peHHX 

,!l;HKTarypoM: MO)l{eT 6bITb Ha3BaH Beeb cymecTByIOIUHH rropx.n;OK, a IIOHX

THe ,!l;HKTal)'pbI - rrepeBe.n;eHO H3 rocy.n;apCTBeHHO-rrpaBOBOH nnOCKOCTH 

B rronHTHqecKYIO. A TaM, r.n;e .n;HKTaTYPOH (KaK B TPY.n;ax TeopeTHKOB KOM

MYHHJMa) HaJbIBaeTcx He rnnbKO rro.n;ne)l{amHM: ycTPaHeHHIO rronHTHqe

CKHH CTPOH, HO H rrocTaBneHHOe B KaqecTBe u;enH co6cTBeHHOe rronHTH

qecKoe rocno.n;CTBO, CYIUHOCTb IIOHXTHX rrpeTeprreBaeT ,!l;MbHeHIIIee 

HJMeHeHHe. Co6crneHHoe rocy.n;apcTBO, B ero u;enoKyrrHOCTH, HaJhlBaeT

cx ,!l;HKTarypoM: IlOTOMy, qTO XBnxeTCX HHCTpyMeHTOM rrepexo.n;a K qaeMO

MY COCTOXHHIO o6mecTBeHHOH )l{lf3HH, a ero onpaB.n;aHHe COCTaBnxeT ~e 
He npoCTO rronumqecKax HnH ,!l;a)l{e II03HTHBHaH KOHCTHl)'IJ;HOHHO-rrpaBO

BaH, a <tmnoco<t>cKo-ucrnpHqecKax HOpMa. Enaro.n;apx 3TOMY .n;HKTaTYPa -

IlOCKOilbKY OHa, KaK HCKnIQqHTenbHOe COCTOXHHe, coxpaHXeT <i>YHKIJ;HO

HMbHYIO JaBHCHMOCTb OT Toro, qTo eM: OTPHIJ;aeTCX, - TO)l{e CTaHOBHTCX 

<t>mmco<t>cKo-HCTopHqecKoM: KaTeropHeM:. PaJBHTHe B HarrpaBneHHH K Ko

HeqHoM: u;enH KOMMYHH3Ma, cornacHO MapKCHCTCKOMY 3KOHOM1fqecKOMY 

IlOHHMaHHIO HCTOpHH, ,!l;Oll)l{HO npoHCXO,!l;HTb «opraHHqecKH» (B rere

neBCKOM CMbICne), 3KOHOMHqecme OTHOIIIeHHX ,!l;Oll)l{Hbl C03peTb .n;nx ne

peBopoTa, pa3BHTHe «HMMaHeHTHO» (TO)l{e B rereneBCKOM CMbICJie), 

ycnOBHX HenbJj[ JaCTaBHTb C03peTb HaCHnbCTBeHHO, HCKyccrneHHOe, Me

xaHHqecKoe BMeIIIaTenbCTBO B 3TO pa3BHTHe nro60MY MapKCHCl)' IIOKa3a

JIOCb 6hl 6eccMbICJieHHbIM. Ho B .n;euenbHOCTH 6yp)l{yaJHH, Kornpax Bce

MH cpe.n;cTBaMH IlbITaeTCX coxpaHHTb 3a co6oM: MeCTO, XOTX .n;aBHO ~e 

HCilOilHHna B HCTOpHH pa3BHTHX CBOIO ponb, 6onbIIIeBHCTCKaH apryMeH

TaIJ;HX ycMaTPHBaeT BHeIIIHee BMeIIIaTenbCTBO B HMMaHeHTHhlH rrpou;ecc, 

MexaHHqecKoe npenucrnue, Jaropa)l{HBaromee nyn .n;anbHeM:IIIeMy opra

HuqecKoMy pa3BHTHIO H no.n;ne)l{amee ycTpaHeHHIO CTOnb )l{e MexaHHqe

CKHMH, CTOilb )l(e BHeUlHHMH cpe.n;CTBaMH. B 3TOM JaKnroqaeTCX CMbICn 

J.IHKTarypbI nponernpuarn, rrpe.ncrnBnxromeM: co6oM: HCKnroqeHHe HJ Hop

ManbHOro xo,na opraHHqecKoro pa3BHTHX, H ee OCHOBHOM: Bonpoc B TOH 

)l(e Mepe OTHOCHTCX K o6naCTH <t>Hnoco<t>HH HCTOpHH, qTo If Te aprYMeHTbl, 

KOTOpbie OHa npHBO.l(HT B CBOe onpaB.n;aHHe. B IIOCJie,l(HHX pa6ornx JleHH

Ha («0 pa,nuKanHJMe», 1920) H Tpou.Koro («AHTH-KaYTCKHH», 1920) 3TO 

CTaHOBHTCX eme 6onee XBHbIM, qeM rrpe)l{,!l;e: 6yp~a31fj[ eCTb Knacc, «IIpH

roBopeHHblH K ru6e11u caMoM: ucmopueu», nponeTapHaT )l(e, rrocKOJibKY 
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3TO «ucmopu11ecKU BOCXO,Wlll~HH Knacc», HMeeT npaBO npHMeHHTb BOT

HOIIIeHHH HCTOpuqeCKH HHCXO,Wlll~ero Knacca mo6oe HaCHnHe, KaKoe no

Ka:lKeTCJI eMy u:enecoo6pa3HbIM B HHTepecax ucrnpuqecKoro pa3BHTHJI. 

ToT, KTO CTOHT Ha CTOpOHe rp.11.zzymero, HMeeT npaBO IlO,ll;TOnKHYTb TO, qTo 

H 6e3 rnro Y:lKe na,naeT. 

To 06cTOJ1TenbCTBO, qTo BCHKax ,nuKTaTYPa npe,ncTaBnJleT co6oif uc

KnioqeHHe H3 HOpMbI, He 03HaqaeT cnyqaifHoro 0TpHuaHm1 nio6oif npoH3-

BOnhHO B3JITOH HopMhl. BHYTPeHHJIJI .nuaneKTHKa 3Toro noHJITHJI cocTOHT 

B TOM, qTO OTPHuaeTCJI HMeHHO Ta HOpMa, rocno.n;CTBO KOTOpoif o6ecnequ

BaeTCJI .D:HKTaTYPOH B HCTOpHKo-nonHTHqecKoif .neifcTBHTenbHOCTH. TaKHM 

o6pa30M, MO:lKeT B03HHKaTb npOTHBOpeque Me)l(,ll;y npernop.11eMOH B .neif

CTBHTenbHOCTb HOpMOH H MeTO,ll;OM TaKOro ee npeTBOpeHHJI. ,[(n.11 qrnnoco

<l>HH npaBa B 3TOM COCTOHT CYIUHOCTb ,ll;HKTaTYPhl, a HMeHHO, BO Bceo6-

meif B03MO:lKHOCTH OT,ll;eJIHTh HOpMbl npaBa OT HOpM ocymeCTBneHHJI npaBa. 

,[J,HKTarypa, KOTOpa.11 He CBJl3aHa 3aBHCHMOCTblO OT OTBeqaiomero HOp

MaTHBHOMY npe.n;cTaBneHHIO, HO ,ll;OCTHraeMoro B KOHKpeTHblX o6CTOH

TenbCTBax ycnexa, KOTOpa.11, CTano 6bITb, He CTpeMHTCJI K TOMy, qTo6bI 

c.nenaTbCJI H3nHIIIHeif, ecTb npoH3Bon H .necnoTH3M. Ho CTPeMHTbCJI 

K ,ll;OCTH:lKeHHIO KOHKpeTHOro pe3ynbTaTa 03HaqaeT BMeIIIHBaTbCJI B npH

qffHHO-cne.n;cTBeHHhlH xo.n co6hITHH, HCnOnb3YJI cpe.n;cTBa, KOTOpbie YMe

CTHhl HaCTOnbKO, HaCKOnbKO uenecoo6pa3Hbl, H B TOH Mepe, B KaKOH OHH 

3aBHCJIT HCKnlOqHTenbHO OT <PaKTuqeCKHX B3aHMOCuenneHHH 3TOro npH

qffHHO-cne,ncTBeHHOro npou:ecca. 11MeHHO B cuny Toro, qTo ee onpaB,nhI

BaeT, ,nuKTarypa npHBO.D:HT K ynpa3):{HeHHIO cymecrnyiomero npaBoBoro 

cocTOJIHHH, Be,nh peqb TYT u,neT o BCeBnacTHH npou:e.zzypbI, HaueneHHOH 

HCKnl(}qHTenbHO Ha ,ll;OCTH:lKeHHe Toro HnH HHOro KOHKpeTHoro pe3ynbTaTa, 

06 ycTPaHeHHH rnro, qrn cocrnBn.11eT caMY CYTh npaBa: o npeHe6pe:lKeHHH 

K npOTHBO,neifcTBYIOIUeH Bone npaBOBOro cy61.eKTa, ecnH 3Ta BOnJI npe

IlJITCTByeT ,ll;OCTH:lKeHHIO ycnexa; 0 BbICB060)l(,ll;eHHH uenH H3-no.n KOHTpo

n.11 npaBa. KoHeqHo, KTO BH,ll;HT TaKyio u:enb TOnbKO B caMOM npaBe, TOT 

nonpocry He B COCTOJIHHH COCTaBHTb IlOHJITHe 0 ,ll;HKTarype, IlOCKOnbKY 

.D:nJI Hero BCJIKHH npaBonopJl):{OK eCTb nHIIIb naTeHTHaJI HnH nepHO):{HqeCKH 

B0306HOBnJllOIUaJICJI ,ll;HKTaTYPa. 11epHHr Bblpa:lKaeTCJI cne,nylOIUHM o6pa-

30M ( «Qenb B npaBe». 113, 251 ): npaBo ecTb cpe.ncrno .nn.11 .nocTH:lKeHHJI 

uenH, KaKOBaJI COCTOHT B cymecTBOBaHHH o6mecTBa; Kor.na BbIJICHJleTCJI, 

qTo npaBOBblMH cpe,nCTBaMH o6mecTBO cnaCTH Henb3JI, npoHCXO,ll;HT BMe

IIIaTenbCTBO CHnbl, KOTOpa.11 ucnonHJleT TO, qTo HY:lKHO, H TOr,na 3TO Ha3bl

BaeTCJI «cnaCHTenbHbIM ,neJIHHeM rocy.napcTBeHHOH BnaCTH» H CTaHOBHT

CH TeM nyHKTOM, r.ne npaBO BnHBaeTCJI B nonHTHKY H B HCTOpHIO. EcnH 

roBOpHTb TOqHee, 3TO, CKOpee, nyHKT, r.ne npaBO pacKpbIBaeT CBOIO HC

THHHYIO npupo.ny H r.ne npo.11BnxeTc.11 ero quern u:eneBoif xapaKTep, KOTO

phlif npe:lK,ll;e 6hrn ocna6neH, B03MO:lKHO, TO:lKe H3 coo6pa:lKeHHH ueneco-
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o6pa.JHOCTH. TorJJ.a BOHHY c BHeUIHHM aparoM H noJJ.aBJieHHe MJ1Te:J1Ca BttyT

pH CTPaHbl Ha,D;O 6bIJIO 6bI cqHTaTh He HCKJUOqHTeJibHhIMH CHryau;IDIMH, 

a HJJ.eanhHhIM cnyqaeM HOpMhI, KOrJJ.a npaao H rocyJJ.apcTBo c HenocpeJJ.

cTBeHHOH cHnoii o6HapY:JICHBaJOT caoii BHYTPeHHHH u;eneaoii xapaKTep. 

0 JJ.MhHeiiUieM pa3BHTHH 3Toii HJJ.eH, nocneJJ.oaaaUieM a XIX a., 

'1 CMOr TOJlhKO ynoMJIHYTh B HeCKOJlhKO 6onee IlOJJ.p06HOM npHMeqaHHH 

22 (c. 167). Ilocne 1848 r. o6ma'1 TeopIDI rocyJJ.apcTaa, no KpaiiHeii Mepe 

B fepMaHHH, Mano-noMany IlOJIHOCThlO OTJJ.eJI'1eTC'1 OT Il03HTHBHOro rocy

JJ.apcTBeHHOro npaaa, a KpoMe TOro, napannenhHO pa.3BHBaeTc'1 MHoro JJ.py

rHX H)J.eH, TaK qTo 3Ta qacTb pa60Thl JJ.OJI:JICHa 6bITh H3IlO:JICeHa B OTJJ.eJibHOM 

coqHHeHHH. YHacneJJ.oBaHHoe OT npeJJ.UieCTByIOI.l.UfX ae1<oa noHuHe cyae

peHHTeTa - B IlOJIHTHqecKOM OTHOIIJeHHH IlOJJ. BJIIDIHHeM IlOH'1TH'1 Knac

COB, a B KOHCTHTYUHOHHO- H rocyJJ.apCTBeHHO-npaBOBOM OTHOIIJeHHH B 

CHJIY HblHeIIJHeH CB060JJ.hl KOMHUHH - cym.ecTBeHHO H3MeHHJIOCh, H ace 

eme rocnOJJ.CTBYIOIUee cerOJJ.H'1, npoTHBOilOCTaBJI'1eMoe BCeM npoqHM 

cyfu.eKTaM cyaepeHHOCTH nOH'1THe «rocyJJ.apcTBeHHOro» cyaepeHHTeTa so 

MHOrHX OTHOIIJeHIDIX JIHIIlh npHKpbIBaeT 6ercTBO OT IlO)J.IlHHHOH npo6ne

Mhl. Ilo3TOMY TPYJJ.HOCTh npeJJ.npHHUoro HccneJJ.OBaHIDI 3a1<nioqanach, ao

nepBhIX, B caMOH npo6neMe, a BO-BTOpbIX, B TOM MMOH3yqeHHOM HCTO

pHqecKOM, IOpHJJ.HqecKOM H <P»noco<t>cKOM MaTepHane, KOTOpbIH eMy 

npHIIInOCh OCBOHTh. KoHeqHo, MaTepHan 3TOT BOBCe He '1BAAeTC'1 CTOJih 

ycrnpeBIIJHM, KaK Morno 6h1 no1<a.JaThC'1 Ha nepBhIH B3rn'1JJ.. K npHMepy, 

HaqaTbIH DOJ].eHOM H H3JiaraeMblH B nepBOH rnaae cnop 0 TOM, cyaepeHeH 

JIH JJ.HKTaTOp, ynoMHHaeTc'1 eme y rnKoro iopHcTa, KaK .ll::J1CeifMc Epaifc. 

Ho H BHe 3aBHCHMOCTH OT 3Toro MaTepHan co6Hpanc'1 He paJJ.H HeKoeif 

caMou;enH, a Jl.Il'1 Toro, qTo6bI noKa3aTb Ha HeM pa.3BHTHe Ba)!(HOro CHCTe

MaTHqec1<oro nOH'1TH'1. Ilo3TOMY HY)!(HO eme 3aMeTHTh, qTo py1<0BOJJ.HB

IIIHH 3TOH pa6oToif HHTepec 6hm pa.JO)!()!(eH He coapeMeHHhIMH JJ.HCKyc

CIDIMH o JJ.HKTaTYPe, HaCHnHH H TeppopmMe. Ilpaaoaoe 3HaqeHHe npHroaopa 

KaK TaKOBoro, BHe 3aBHCHMOCTH OT ero MaTepHanbHOro COJJ.ep)!(aHH'1 B 

acneKTe cnpaBe)J.IlHBOCTH, CTano OCHOBaHHeM HCCJie)l.OBaHH'1 npaBOBOH 

npaKTHKH Y:JICe B 1912 r.' B CTaTbe «3aKOH H npHroaop»; npH 3TOM '1, 

a qacTHOCTH, cchmanc'1 Ha EeHrnMa, qhe yqeHHe o npaaoaoif onpeJJ.eneH

HOCTH 6naroJJ.ap'1 pa.JBHTOMY OcTHHOM noHUHIO cyaepeHHTeTa npHo6pe

no HenocpeJJ.CTBeHHYIO Ba)!(HOCTh )].AA TeopHH rocyJJ.apcTBa H KOTOpbIH TeM 

He MeHee HMeHHO 3)].eCb o6peTaeT HeO)!(HJJ.aHHOro npeJJ.UieCTBeHHHKa B fo6-

6ce H nonyqaeT eme 6onee Hem1rnJJ.aHHYIO noMep)!(KY y JJ.e MecTPa. 

B xo.D;e JJ.aJibHeifrnero pa3BHTIDI 3TOH MhICJIH B03HHKJia onno3HUH'1 HOpMhI 

npaaa H HOpMhI ocymecTBJieHH'1 npaaa. 3Ta onno3HUH'1 a npHHUHnHanh

HOM OTHOIIIeHHH 6hrna paccMOTpeHa MHOIO B CTaTbe «UeHHOCTh rocyJJ.ap

CTBa» (1914 ). Co)!(aneio JIHIIIh o TOM, qTO npH ee HanHcaHHH '1 eme He 

6hIJI 3HaKOM c yqeHHeM r. Kpa66e 0 npaBOBOM cyaepeHHTeTe. CTaTh'1 M0'1 
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6hma, no ue.n;opa3yMemno, Hea.n;eKBaTHO OQeHeHa c nponrnonono>KHhIX 
crnpoH. Bmu1TeJihHhIH npasose.n; YHp c xo.n;y OTO>K.n;eCTBHJI paccMaTPHBa
eMoe B ueii noHHTHe npasa c noJHTHBHCTCKoii <«f>opMoii» KeJihJeHa ( oHa, 
no MOeMy MHeHmo, cKphrnaeT B ce6e contradictio in adjecto ), .n;m1 KOTO
poro npo6JieMa .D;HKTaTYPbl HMeeT CTOJihKO >Ke KacareJihCTBa K npasy, CKOJih
KO onepanm1 Ha roJIOBHOM MOJre - K npo611eMaM 11orHKH; 3TO cornacy
eTCR c ero JIOrH'IeCKHM «<t>opMaJIHJMOM», He no.n;OJpeBaIOlll.HM, 'ITO pe'Ib 
3.n;ecb H.D;eT 0 'IeM-TO COBCeM .n;pyroM, a HMeHHO 0 TOM, 'ITO aBTOpHTeT 
rocy.n;apcTBa HeBOJMO>KHO OT.D;eJIHTh OT ero QeHHOCTH. Hanpoms, JI. Banh
.n;eKep ysime11 B 3TOH CTaThe TOJihKO <<npHCHonaMHTHOe ecTeCTBeHHOe npa
BO», B CHJIY qero c Heii (no KpaiiHeii Mepe rnr.n;a, B 1916 r.) .D;Jijf Hero 
6bIJIO Y>Ke nOKOH'IeHO. Il03TOMY y MeHR po.n;HJiaCb H.D;eR oco6o paCCMOT
peTb KpHTH'IeCKOe nOHfilHe npasoocymecTBJieHHjf, T. e. nOHHTHe .D;HKTazy
pbl, H, OnHCaB ee pa3BHTHe B COBpeMeHHOH TeopHH rocy.n;apcTBa, noKa
JaTh, 'ITO HeBOJMO>KHO, KaK npe>K.n;e, o6cy>K.n;aTb ee TOJihKO ad hoc, TOJihKO 
KOr.n;a BHOBh pa3ropaIOTCR 6oH BOKpyr KOHCTHTYQHH, a B OCTaJihHOe Bpe
Mjf B npHHQHne HrnopHposaTh. 11JJIO>KeHHe 6brno .n;ose.n;eHo .n;o npe.n;nara
eMoro HhIHe JaBepmeHHOro BapHaHTa, XOTR H B KpaiiHe He611aronpHRTHhlX 
BHeIIJHHX ycJIOBHRX, BO BpeMeHa 

... cum desertis Aganippes 
Vallibus esuriens migraret in atria Clio 

(Kor.ua HJ nyCThIHHbIX ArattttnnttHhIX .llOJIHH 
JKaJK;zyIUaJI KnHo nepeceJIJ1eTcJ1 B JIIO.llCKHe lKHJIHIUa). 



rJiaea 1 

KOMHCCAPCKAfl )l;HKTATYPA 
H yqEHHE 0 rOCY)l;APCTBE 

A. TeopnH TexnnKH rocy.L{apcTeennoro ynpaeJiennH 
u TeopnH npaeoeoro rocy.L{apcTea 

)J;m1 m1caTeneif-ryMaHMCTOB 3IIOXM B03pO)K)J;eHMX ,D;mcrarypa 6hrna 

nom!TMeM, KOTOpoe OHM o6Hap)')KMBaJIM B pMMCKOH MCTOpMM, y ee KJiac

cMqecKMX aBTopoB. BeJIMKMe $MJionorM, 3HaTOKM pMMCKOH aHTMqHOCTM, 

conocTaBJIRSI pa3JIMqHhie BhICKa3hIBaH"" QM11ep0Ha, JlMs"", Ta11Mrn, Ilriy

rnpxa, )J;MOHMCMX fanMKapHaccKoro, CBeTOH"" M ,D;pyrwx, MHTepecoBaJIMCh 

3TMM MHCTMTyTOM KaK npe,D;MeTOM HayKM 0 ,D;peBHOCTXX M He crpeMMJIMCh 

HattTM IIOHXTMe, KOTOpoe o6Jia,D;aJIO 6bI BCe06IIIMM rocy,D;apcTBeHHO-IIpa

BOBhIM 3HaqeHMeM1 • TeM caMhIM OHM IIOJIO)l(MJIM Haqano Tpa,ll;MIIMM, KOTO

pax ocrnsanach HeM3MeHHOif BIIJIOTh ,D;o XIX B.: ,D;MKTarypa ecTh My,D;poe 

mo6peTeHMe pMMCKOH pecny6JIMKM, ,ll;MKTaTOp )l(e - qpe3BhfqaHHhIH PMM

CKMH MarMCTpaT, ,ll;OJI)l(HOCTh, BBe,D;eHHM IIOCJie M3rHaHJ{jj 11apeif ,ll;JIX Toro, 

qT06hI B ,ll;HM onaCHOCTM MMeJiaCh CMJihHax BepXOBHM BJiaCTh (imperium), 

KOTopax, B OTJIMqMe OT qMHOBHOH BJiaCTM KOHCYJIOB, He y111eMJIXJiaCh 6hI 

HM KOJIJierMaJihHOCThIO, HM npaBOM BeTO HapO,ll;HhIX rpM6yHOB, HM aneJIJijj

IIMeif K Hapo,D;y. 3a,D;aqa ,ll;MKTaTOpa, Ha3HaqaeMoro KOHCYJIOM 110 nopyqe

HMIO cettaTa, COCTOMT B TOM, qT06hI ycrpaHMTh TY onacHyIO CMT)'aIIMIO, 

KOTopax 6hIJia npMqHHOH ero Ha3HaqeHMX, T. e. OH ,ll;OJI)l(eH JIM6o BeCTM 

BHeIIIHIOIO soifey ( dictatura rei gerendae ), JIM6o IIO,ll;aBMTh BOCCTaHMe BffYTPM 

cTpaHhI (dictatura seditionis sedandae); 1103,D;Hee ero CTaJIM Ha3HaqaTh 

M ,ll;JIX pa3HhIX oco6hIX co6bITHH, HanpMMep, ,ll;JIX npoBe,D;eHMX HapO,ll;HOro 

co6paH"" ( comitiorum habendorum), M" s6MBaH"" ro,D;osoro rnoJM ( clavi 

figendi), KaKOBOe B peJIMrM03HhIX 11enxx ,ll;OJI)l(HO 6hIJIO npOM3BO,ll;MThCX 

BepxOBHhIM npeTOpOM, ,ll;JIX Be,D;eHJ{jj CJie,D;CTBHX, ycTaHOBJieHJ{jj npa3,ll;HMq

HhIX ,ll;Heif M T. II. )J;MKTaTop Ha3HaqaeTCX Ha IIIeCTh Mecx11eB, HO, eCJIM OH 

BhIIIOJIHHJI nopyqeHHOe eMy ,D;eJIO, CJiaraeT CBOM IIOJIHOMOqHjj e111e ,ll;O MC-

1 3.11ech H)')KHO np11Hl!Th eo BH11MaH11e npelKL1e ecero MHoroq11cneHHhie, ealKHbie TaKlKe 
11 e non11rnqecKOM acneKTe pa6oTbI IOcTa Jlllnc11l!. ApyMeii (Aromaeus. Discursus academici 
de juro publici. T. V. 1623 seqq.) qacTO u11rnpyeT Jlllnc11J1, ~3.311l! 11 PoJ11tta; lieJOJibLI, 
noM11Mo HllX, ewe <l>opcTepa, KeKKepMaHa, liynaHlKe 11 LIP· Xopoum noL16opK11 no ttayKe o 
p11McK11x L1peettocrnx y BapHaBbI lip11ccott11l! (Barnabae Brissonii de formulis et solemnibus 
populi Romani verbis. Libri VIII. Frankfurt, 1592. L. IL P. 257-258). 
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TeqeHWI :noro cpoKa -TaKOB, no KpaiiHeH Mepe, 6bIJI IlOXBaJlbHbIH o6hl
qaif B cTap1>1e pecny6nuKaHcKue BpeMetta. Ott He CBJI3aH 3aKOHaMH u, 
no,no6tto uap10, pacnonaraeT HeorpattuqeHHOH BnacTbIO KapaTb H MHJIO
BaTb. Ha Bonpoc, ocna6mmac1> nu c HaJHaqettueM ,nuKTaTopa quHOBHaJI 
BJiaCTb npoqux MarHCTPaTOB, OTBeqaIQT no-pa3HOMy. 06b1q90 B ,L{HKTaTy
pe BH,L{eJIH IlOJIHTHqecKoe cpe,nCTBO, c IlOMOIIJ;blO KOTOporo naTPHuHaH
CKaJI apHCTOKpaTH'1 CTpeMHJiaCb y,nep)l(aTb CBOe rocno,ncTBO B 6op1>6e 
c ,neMOKpaTHqecKHMH npHT'13aHWIMH nne6ca. 11cropuqecKaJI KpHTHKa .no
rne,numx c Tex BpeMeH C006IIIeHHH, KOHeqHo, OTCYTCTBOBaJia2 • Ilo3,nHHe 
,nuKTaryp1>1 Cynnbl H IJ:e3ap'1 qaIIIe Bcero paccMaTpHBaJIHCh B e,nHHCTBe 

2 Hm1<ecne;zy10111He AaHHbJe, npHBOAHMbJe c }"leTOM HOBeiiweii JIHTepaTYJlbl, noMOryT 

COCTaBHTb 06111ee npe,!l;CTaBJieHHe, TeM 6onee 'ITO OT'laCTH OHH He6e3blHTepeCHbl H AJIJI 
AaJibHeiiwero H3JIOlKeHHJI. 

I. Pecny6nHKaHCKaJI AHKTaTYPa paHHero nepHOAa (nepBall AHKTaTYJla, no JIHBHIO 

(Livius. II, 18) - He JICHO: JIH6o MapK BanepHii (505 r. AO H. 3.), JIH6o THT JlapuHii 

(501 r.); nocne,!l;Hero ynoMHHaeT TaKlKe U:HuepoH (Cicero. De republica. II, 56), o6bJ'IHO 

HMeHHO ero HaJbJBalOT nepBblM AHKTaTOpOM). no onHCaHHJIM aHHaJIOB C03,!1;3eTCJI Bne'laT

JieHHe, 'ITO ,!l;HKTaTYJla B nepBy!Q O'lepe,!l;b 6bllla BffYTPHnOJIHTH'leCKHM cpeL1CTBOM B 6opb6e 

npOTHB nne6eeB. TaK oHa o6bJ'IHO TPaKryeTCll H B nonHTH'lecKoii JIHTepaTYJle XVII H 

XVIII CTOJieTHH. 0AHaKO HOBbJe HCCJieAOBaHHJI c 6onbwoii BepollTHOCTblO noKaJbJBalOT, 'ITO 

CBH,!l;eTellbCTBa 0 CaMbIX paHHHX CJIY'laJIX AHKTaTYJlbl, HaueneHHOH, llK06bJ, Ha no,!l;aBJieHHe 

MJITelKa (seditionis sedandae), HenoAJIHHHbJ; B qacTHocm, YlKe llCHO, 'ITO He nowBeplK,!l;aeT

c11 HCTOpH'leCKHH xapaKTep AHKTaTYJlbl BO BpeMJI nepBoro pac1<ona nne6ca (secessio plebis) 

B 494 r: CornaCHO KpHTH'leCKOMY HCCJie,!l;OBaHHIO OT,!l;eJibffblX cnyqaeB BBe,!l;eHHJI AHKTaTYJlbl 

y <l>. J;aH,!l;en11 (Bandel F. Die romischen Diktaturen. Breslauer Diss., 1910), All" nepBbJX 

nonyrnpa BeKOB pecny6JIHKH He OCTaeTCJI, nOlKanyH, HH OAHOro npHMepa, KOTOpbIH 6blll 6bl 

AOCTOBepHO CBJIJaH c no,!l;aBJieHHeM MllTelKeii, H nepBble AHKTaTOpbl 6blJIH HCKJIIO'IHTeJibHO 

rnaBHOKOMaffAYIOlllHMH, HaJHa'laeMblMH Ha cnyqaii BOHHbl. 0 B03HHKHOBeHHH OOHJITHJI AHK

TaTYJlbl B HTaJIHHCKOM o6bJ'IHOM npaBe CM. pa6ory ApTYJla POJeH6epra (Rosenberg A. Der 

Staal der alten Italiker. Berlin, 1913 ). CornacHo B. 3oJibTay (Soltau W. Der Ursprung der 

Diktatur, Hermes, Zeitschr fiir klass. Philologie, Bd 49. Berlin, 1914. S. 352 ff.), LIO 

AHKTaTYJlbl fopTeHJHJI (272 r.) AHKTaTOp HH pa1y He H33Ha'laJICJI B ueJIJIX no,!l;aBJieHHJI 

MllTelKa (dictator seditionis sedandae causa); BO BpeMeHa paHHeii pecny6nHKH OH 6blll eoe

Ha'laJibHHKOM, BblCTYilaBWHM BO rnaBe o6be,!l;HHeHHOro BOHCKa, KOTOpoe B 3KCTPeHHblX 

cnyqallx <j>opMHpOBanocb OT HMeHH Bcero HapoAa naTHHllH (nomen latinum). To 6blll 

BblClllHH BOeHHblH 'IHH, Ha KOpOTKOe BpeMll Ha,!l;eJilleMbIH uapCKUM HMnepneM " He Hcnon

HllBUIHH HHKaKHX Apyrux AOlllKHOCTHblX <i>YHKUHH. 3TUM o6bllCHlleTCll " wecTHMeCll'IHOe 

orpaHU'leHHe cpoKa ero noJIHOMO'IUH: HMeHHO CTOllbKO AJIHJiaCb lleTHllll KaMnaHUll. 

c Te'leHUeM BpeMeHH paHHllll AHKTaTYJla nepecTana npnMeHJITbCll Ha npaKTHKe (HO He 

6bma oTMeHeHa JaKOHOM) no paJJIH'IHbJM npH'IHHaM, B 'laCTHOCTH noToMy 'ITO nepBOHa

'laJibHO 6eJyCJIOBHall BJiaCTb LIHKTaropa npHMepHO c 300 r. 6bllla OOCTaBJieua B 33BHCH

MOCTb OT npaBa BeTO HapOAHbIX TpH6yHOB ff OT aneJillllUHH K Hapo;zy; ,!l;aJiee, nOTOMY 'ITO 

orpaHH'leHHe LIOlllKHOCTHOro cpoKa weCTblO MeCllU3MH nepeCTaJIO COOTBeTCTBOBaTb HJMe

HUBUIHMCll ycJIOBUllM BOeHHbIX ,!l;eHCTBHH, KOTOpble Tenepb npHXOAUJIOCb BeCTH Ja nper1ena

MH l1TaJIHH. Bo BpeMll BTOpoii IlyHH'ICCKOH BOHHbl AHKTaTOp, npae,!l;a (B CHJIY OC06b1X 

npH'IUH}, HaJHa'laJICll B 217 "216 rr., B 212 ll<e ro;zy, HCCMOTpll Ha BeJIH'laiiwylO onac

HOCTb, OH He 6blll HaJHa'leH, nOCKOllbKY TOr,!l;a o6a KOHcyna HaXOAHJIHCb B ropor1e. c 202 r. 
no 82 r. (Cynna) AHKTarypa He BBOAHJiaCb YlKe HU pa1y. 
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c ,wncrarypoH: pamrnx. BpeMeH, KaI< He'ITO XOTII H OT.lIH':laromeec.sr OT Hee rroJIH

TH'leCKH («no TffPaHH'leCKHM nocne;:i;CTBHHM», in effectu tyrannis, KaK roBo

PHT EeJOJih.ZJ:), HO TO)l(.ZJ:eCTBeHHoe B rocy.n;apcTBeHHo-rrpasoBOM acneicre. 

IIMeHHo 3TO 6poca10meec.sr B rnaJa paJJIH'IHe Me)l(.ZJ:y paHHeH: pec

rry6JIHKaHcKoH: H IlOJJJ:HeH cyJIJiaHCKOH H Qe3apHaHCKOH .ZJ:HKTaTYPaMH 

.ZJ:OJI)l(HO 6bIJIO 61>1 HaTOJIKHYTh Ha MbICJib 0 BHeCeHHH .ZJ:aJibHeHIIIHX. onpe

.n;eJieHHH B IlOHHrn:e .ZJ:HKTaTYPbl. IIpoTHBOIIOJIO)l(HOCTb Me)l(.ZJ:y KOMHCCap

CKOH H cyBepeHHOH .ZJ:HKTarypaMH, KOTOpa.sr B .ZJ:aJibHeHllleM .ZJ:OJI)l(Ha 6b1Tb 

paJBepHyTa KaK OCHOBOilOJiaraIOmee pa3JIH'IHe, 3.ZJ:eCb HaMe'leHa ~e B 

caMoM noJIHTH'leCKOM pa3BHTHH H JaKJIIO'leHa B rrpHpo;:i;e rrpe;:i;MeTa. Ho 

IlOCKOJibKY HCTOpH'leCKa.!I OQeHKa Bcer;:i;a 3aBHCHT OT OilbITa ee co6CTBeH

HOH coBpeMeHHOCTH3 , nocTOJihKY HCTOpHKOB XVI-XVII BB. B MeH1>

I1IeH: cTeneHH HHTepecoBano paJBHTHe OT ;:i;eMoKpaTHH K Qe3apH3MY. Be;:i;1> 

yKpeilJI.!IBllleec.sr B TO BpeM.!I a6COJIIOTHCTCKOe rocy;:i;apCTBO BH.ZJ:eJIO CBOe 

2. Bso.zi;HMaJI no si.1cweM)' nocTaHosneHmo ceHaTa (senatus consultum ultimum) «KBa
JH.ll;HKTarypa» (cM.: Plaumann. Klio, 1913. S. 321 ff.) npe.zi;CTasmma co6oii 3p3aU si.1we.zi;
weii HJ ynoTpe6neHHll paHHeii .zi;HKTaryp1.1. B Ka'leCTBe cpe.zi;cTBa 6opi.61.1 npoTHB BttyrpeH
HHX nOJIHTH'leCKHX Bparos OHa BnepB!.Ie (eCJIH He 6paT!. BO BHHMaHHe eme 6onee paHHHe 
npoo6pa31.1) npHMeHlleTCll B 133 r., BO BpeMll BOJIHeHHH TH6epHll fpaKXa, "B ,!J;aJI!.HeiiweM 
BCTpe'laeTCll .zi;o 40 r. OcHoBaHHeM ee 61.mo nocTaHOBJieHHe ceHaTa, KOTOp1.1ii c cj>opMyJIH
posKoii: «nycTi. KoHcyni.1 cne.zi;llT, 'IT061.1 pecny6JIHKa He norepnena KaKoro-JIH6o ymep6a» 
(videant consules ne quid res publica detrimenti capiat) nopyqan KOHcynaM B!.ICyYnHT!. Ha 
JaIUttry rocy.zi;apcTBa (rem publicam commendare, rem publicam defendere). nocne 3TOro 
KOHCYJI!.I MOPIH, He CTeCHllll COOll npaBOB!.IMH orpaHH'ICHHllMH, npHHHMaTi. Mep!.1 npoTHB 
pHMCKHX rpaJK.zi;aH, He,!J;OBOJI!.H!.IX cymeCTB}'l<>IUHMH nopll.zi;KaMH. no MHeHHIO MoMM3eHa 
(Mommsen Th. Staatsrecht. III. 1242), no s1.1cwee ceHaTCKoe nocTaHOBJieHHe no csoeM)' 
CM!.ICJIY CXO,!J;HO c omaweHHeM Bparos OTe'!eCTBa, T. e. BHyTpeHHHH nOJIHTH'leCKHH npo
THBHHK 061.l!BJllleTCll BHe JaKOHa, H c HHM o6paIUalOTCll KaK c BparoM Ha BOiiHe (06 )TOH 
KOHCTPYKUHH CM. HHJKe, m. VI). ComacHO nnayMaHy (S. 344), B!.ICWee noCTaHOBJieHHe 
ceHaTa " omaweHHe sparos - .zi;sa paJJIH'IH!.IX aKTa. 

3. B 82 r . .zi;o H. 3. Ha ocHoBaHHH oco6oro JaKoHa Cynna 61.m nposoJrnaweH .ll;HKTaTO
poM Ha Heonpe.zi;eneHHoe speMll «.lJ;Jlll Hase.zi;eHHll nopll.zi;Ka B pecny6JIHKe» (reipublicae 
constituendae); s 46 r . .ll;HKTaropoM cTan i..{eJapi., cHa'!ana Ha o.zi;HH ro.zi;, HO noJ.zi;Hee ero 
,!J;OJIJKHOCTHOH cpoK 61.IJI npO.lJ;JleH " B KOHUe KOHUOB yYBepJK.zi;eH nOJKH3HeHHO. 06e 3TH 
.ll;HKTaryp1.1, paBHO KaK " TP"YMBHpaT, He no,lJ;JleJKaJIH aneJIJillUHH " He 61.mH orpaHH'leH!.I 
.zi;eiiCTBYIOIUHMH 3aKOHaMH. Co CTapoii ,!J;HKTarypoii HX CBll3!.IBaJIO YJKe O,!J;HO TOJI!.KO HMll. 

3 Y MoMM3eHa, KaK H y 3.zi;yap.zi;a Meiiepa (Meyer E. Caesars Monarchie und das 
Principal des Pompejus. 2 Aufl. Stuttgart, 1919), JaBHCHMOCT!. H3JIOJKeHHll HCTOpH'leCKHX 
co61.1THii OT noJIHTH'leCKHX peanHii cospeMeHHOcm HecoMHeHHa. CYpeMJieHHe K aKTYaJIH
JaUHH, croni. H3JII06JieHHOii B XVII B., H!.IHe nepe.zi;anoci. onttpalOIUeM)'Cll Ha TPY.ll!.I Meiiepa 
naynlO JieiiTBeiiHy (Leutwein P. Der Diktator Sulla. Berlin, 1920). y MoMM3eHa B TIOM 
OTHOWeHHH HHTepeCHO TO, '!TO OH npOBO,!J;HJI PaJJIH'IHe MeJKey pecny6JIHKaHCKOH " Ue3a
pHaHCKOH .ll;HKTarypoii (cM.: Mommsen Th. Staatsrecht. II, 685, a TaKJKe 3aMe'laHHll Xeii
sepcj>Hn.zi;a (Haverfield. The abolition of dictatorship II The classical Review. III. London, 
1889. S. 77) "JlH6eHaMa (ibid. S. 388)). A.zi;oni.cj> HHcceH (Nissen A. Beitriige zum romischen 
Staatsrecht. Straf3burg, 1885) noJIHOCT!.IO B eyxe cospeMeHHocm npHnHci.IBaeT paJ.zi;ene
HHe BOeHHOro " rpaJK.zi;aHCKOro ynpasJieHHll pHMCKOMY rocy.zi;apCTBeHHOMY npasy " CTapa-
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npaBOBOe OCHOBam1e He B TeM IrnH HHbIM nyreM ,ZJ;OCTHraeMOM o.n;o6pe
HHH Hapo.n;a, a B OO)l(beH MHJIOCTH H yrnep)l(,Zl;aJIOCb B npOTHB06opcrne c 
COCJIOBH.llMH, T. e., B Tor.n;anrneM IlOHHMaHHH, KaK pa3 c Hapo.n;oM. Ha 
JTHMonoruqecKoe JHaqeHue cnoaa «,ZJ;HKTarypa», noJBOJIHIOIIIee pacnpo
cTpaHHTb ero Ha ace cnyqau, KOr.n;a MO)l(HO roBOpHTb 0 «,ZJ;HKryeMOM» 

pacnopx)l(eHHH, u cero.n;Hx, BHe acxKoro COMHeHux, cnoco6cTBYIOIIIee 
nrnpoKOMY pacnpocTpaHeHHIO 3Toro cnoaa (dictator est qui dictat: .n;uK
TaTOp - TOT, KTO ,ZJ;HKryer' ), B Te BpeMeHa eIIIe He o6paIIIaJIH BHHMa
HH.ll5 . Kor.n;a pHMCKHH npaaoaoH: HHCTHTYT cpaaHuaaeTcx a HeMeUKOH 
JIHTeparype c rocy.n;apcTBeHHbIMH H IlOJIHTHqecKHMH OTHOIIIeHH.llMH 
XVI B., peqb - B OTJiuque OT coquHeHHH, conocTaBJIHIOIIIHX npaaoaoe 

IlOJIO)l(eHue repMaHCKOro KOpOJIH H pHMCKOro HMnepaTopa, HJIH OT He

KOTOpbIX apryMeHTOB B o60CHOBaHHe KaHOHuqecKoro npaaa6 ' - H,ZJ;eT 

eTCll ncxo.ll)I H3 JTOro 11aTh oOO.llcHeHHe K)'pHaTHhlM JaKoHaM (lex curiata). Dporns TaKOH 
Mo11epHH3aQHH B03palKaeT Orro 3eeK (D. Lit. Ztg., 1887. Sp. 135-136), o6ocHoBaHHO 
YKaJblBall Ha TO, '!TO no1106Hoe pa3rpaHH'leHHe 6bIJIO COBepweHHO "YlKJIO npaBOBhlM 803-
3peHHllM pHMJillH. J1I06onhITHO 3aMe'!aHHe HncceHa K pa60Te BHJIJieMa (Willem. Le senat 
Romain. II, 257), KOTOphIH HaJhIBaeT CTpaHHhIM (etrange systeme) ro, '!TO ceHazy He noJso
JillJIOCh caMOMY HaJHa'!aTh JIHKTarnpa. «.ll.YMaIO, - rosopHT HncceH (S. 64. Anm. 2), -
3TO He 6onee CTpaHHO, '!eM KOHCTHT}'UHOHHall MOHapXHll». 8 CTaTbe 3oJibTay 1914 ro11a 
(npH BCeH BeCOMOCTH H npaBOMepHOCTH ee co11epllCaHHll) pHMCKHH JIHKTaTOp npe11CTaeT BO 
rnase 000.e):IHHeHHOro BOHCKa nO'ITH KaK BepxOBHhlH BOeHa'laJihHHK repMaHCKOH HMnepHH 
no KOHCTHT}'UHH 1871 r. napaJIJieJIH, BhlllBJieHHble no XVII s., npHBO.ll)ITCll JlaJiee B TeKcTe. 

4 0 BblBe11eHHH cnosa dictator H3 dicere, dictare co 3Ha'!eHHeM «OTJ:laBan npHKaJbl» 
(«3.!IHKThI») CM.: Schwegler. Romische Geschichte. II, 122, Anm. 1; Becker; Handbuch der 
romischen Altertiimer. II, 2. s. 150). CornacHO MoMM3eHy (Mommsen Th. Staatsrecht. II, 
144 ), dicta re HHKOr11a He npHHHMaJIO 3Ha'!eHHll reg ere ( «npaBHTh, ynpaBJillTh» ). KarnH ynoT
pe6JillJI 3TO BhlpallCeHHe AJill o6oJHa'!eHHll BhICWHX pyKOBOJIHTeJieii soo6we, H 1IJlll MoMMJeHa 
3TO 03Ha'!aeT, '!TO y JIHKTaTOpa He 6hlJIO nOMOll.lHHKOB H KOJIJier. rpe'leCKHe HCTOpHKH (DOJIH-
6HH, )l.noHncnii, )l.no11op, !lJiyrapx) 11a10T nepeso11: autoKparwp, crrpanwocr autoKparwp 
HJIH ocTaBJlllIOT OtKtatwp. CM. TaKlKe: Liebenam. Op. cit. Sp. 374. 

s bblTb MOlKeT, npH'IHHa noro OT'laCTH COCTOHT B TOM, '!TO CJIOBO «JIHKTaTOp» YlKe 
HMeJIO onpe11eneHHOe 3Ha'!eHHe B ll3h!Ke Toro BpeMeHH. TaK HaJh!BaJICll KaHQeJ!llPCKHH 'IHH. 
HMeHOBaHHe 3HaMeHHTOro dictatus nanhl rpnropHll VII (CM.: Jaffe. Reg. Greg. L., II, ep. 55a) 
OCHOBaHo, K npHMepy, KaK pa3 Ha 3TOM KaHueJillpCKOM CJIOBOynOTpe6JieHHH. Ha nOJillX 
JIOKYMeHTa CTOHT noMeTKa: dictatus papae, T. e. «npOJIHKTOBaHO nanoii». CJIYlKHTeJib KaH
ueJillpHH, KOTOpOMY 6bIJIO JIOBepeHO COCTaBJieHHe nnceM, HaJblBaJICll JIHKTaTopoM. 8 rocy-
11apcTBeHHOM npaBe PHMCKOH HMnepHH repMaHCKOH HaQHH «JIHKTazypoH» o6hl'IHO Ha3bl
BaJiaCb onpe11eneHHall npoueJIYPa B peiixCTare, a HMeHHO, co6paHHe ceKpernpeii nocoJihCTB 
" KaHuenllpHeB, KOTOpb!M ceKpeTapb K)'p<j>IOpCTa MaHHQCKOro, BOCCe):laBlllHH Ha HeKOTO
pOM B03BblllleHHH, JIHKTOBaJI MeMopaHJIYMhl, npOTeCTbl HT. n., «Coo6maJI HX B xo11e ny6-
JIH'IHOH JIHKTaTYPhI» (per dictaturam publicam communicirte ), H3-3a qero, cKalKeM, KOMHC
CHOHHhie H npo'!He 11eKpeThl, KaK npaBHJIO, co11epllCaJIH B CBOeM JarnaBHH noMeTKY: 
dictatum ... per Moguntinum ( «npOJIHKTOBaHo MoryHrnHueM» ). 

6 HanpHMep, OT cpaBHeHHll nancKoro neraTa (legatus cardinalis) c pHMCKHM npoKoH
cynoM B «3epuaJie npasoyKpenneHHll» (Speculumjuris Durandi. Frankfurt, 1592. De legato, 
§ 3, N2 37); CM. HHlKe rn. II. 
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He 06 HCilOJib30BaHHH pHMCKHX yqpe)!(,neHHH .nm1 cpopMHpoBaHHH IlOHH

THH npasose,neHHH, a noKa eme JIHllih o HeKoTopoM ux HCTOJIKOBaHHH, 

CBOeH HaHBHOCTblO HanOMHHaIOmeM KapTHHbl Ha 6u6JieHCKHe HJIH MH
cponoruqecKHe TeMhI, r.ne co6bITHH ,naneKoro npo11Inoro npe,ncTaIOT 
B KOCTIOMax cospeMeHHOCTH, Me)!(_ny TeM KaK HX HCTOpuqecKOe o6'bHC

HeHHe HMeeT H cneuuaJibHbIH, npe,nMeTHbIH HHTepec. TaK CTpac6ypr

CKHH nepeso.n nusu11 1507 r. HMeHyeT KOHcynos «6yproMHCTpaMH», ce
HaT HHor.na - «coseToM», .nmaaTopa )Ke, ecnu :no cnoso soo6me 6nrna

eT nepese,neHo, - «BhICllIHM snacTHTeJieM» ( obristen gewaltigen), «npe.n
so,nuTeJibCTBy10muM so speMH BOHHhrn 7 . Ce6acTbHH <l>paHK B csoeii 

«XpOHHKe» BbI,neJIHeT B KaqecTBe cymecTBeHHOH qepTbI ,nuKTaTopa TO, 

qTo OH HJ6upanc11 B ycnosu11x )!(ecToqaif11IeH HY~hI, o6na.nan «BhlC-

11IeH BJiaCTbIO» ocy~aTD Ha cMepTD (npuqeM npurosop ero He Mor 6bITb 
06)!(aJIOBaH) H 6hIJI «rnaBHblM Ha,n pHMCKHMH IlOJIKaMH», aero «CHJia H 

BJiaCTb no CBOeMy .nocTOHHCTBY npesocxo,nHJia cJiy)!(6y B ropo,nCKOM 
coseTe»8. Ho B noJIHTHqecKHX H rocy.napcTBeHHo-npasoBblX coquHeHH-

11x noro CTOJieTHH ~e nposo,nHJIHCb napaJIJieJIH Me)!(,ny pHMCKOH ,nHK

TarypoH H HHCTHTYllHHMH .npyrux rocy,napcrn, JaKJI10qas11Iue B ce6e 6onee 
HJIH MeHee OC03HaHHYIO IlOilblTKY OCMbICJIHTb '.)TOT HHCTHTYT KaK IlOHH

THe o6mero yqeHHH o rocy.napcrne. B nepsy10 oqepe,nb no OTHOCHTCH 

K MaKuaseJIJIH, KOToporo J,necb HenpeMeHHO H~Ho ynOMHffYTh, HecMoT
p11 Ha TO qTo OH, no cnpase,nJIHBOMY o6meMy MHeHHIO, TaK HHKor.na H He 

npe.nnmKHJI KaKoii-nu6o Teopuu rocy.napcrna9. 
B «Paccy)!(,neHHHX o nepsoii ,neKa,ne Turn JlHBHH» (BbillIJIH B cseT 

B 1532 r., qepe3 nHTh JieT nocne cMepTH MaKuasennu) paccMoTpeHHe 

o6mux qepT ,nHKTarypbI pa3yMeJIOCb caMO co6oii, IlOCKOJibKY B JlHBHe
BOH «11CTOpHH>>, rJIOCCbl K KOTOpOH H npe,nCTaBJIHIOT co6oii «Paccy)!(.ne
HHH», npHBO,nHTCH MHOroqucJieHHble cnyqau ,nHKTarypbI, OTHOc11muec11 

KO BpeMeHH nepBblX BeKOB pecny6JIHKH. MaKMaBeJIJIH Hepe,nKO OTKa3bl
BalOT B KaKOH 6bI TO HH 6bIJIO OpHrHHaJibHOCTH, aero Tpy,nhl pacueHHBa
IOT KaK no.npa)!(aHHe aHTHqHbIM o6pa3uaM, KaK ((IlJIO,nbI HaqnTaHHOCTH» 

7 Rtimische History auB T. Livio gezogen von Schtifferlin, 1507. P. XLII. - Eme 
Wecjrnep B HeMeUKOM H3):laHf!H MaKHaBeJIJJHeBbIX «PaccylK):leHHH» (Danzig, 1776) npeepa
waeT KOHcynoe B 6yproMHCTpOB, TpH6yHOB - B uexOBblX MaCTepoe, a cnoeo «):lHKTaTOp» 
ocrnem1eT 6e3 nepeeo):la. 

8 Chronika (no H3J:laHHIO 1565 r. p. LXXIV, LXXXIX, no H3):laHHIO 1585 r. -
p. CLXXV) . .H UHTHpyto <llpaHKa He paJ:IH ero nonHTH'lecKoro 3Ha'leHHll (06 3TOM CM.: 
Oncken H. Historisch-politische Aufsatze und Reden. Bd I. Miinchen; Berlin, 1914. S. 273 
ff.), a B Ka'leCTBe npHMepa Toro, c KaKHMH rocyL1apcTBeHHo-npaBOBblMH H nonHTH'leCKHMH 
npeL1CTaeneHHllMH cnoeo «J:lHKTarypa» CBll3blBanocb e repMaHHH e XVI e. 

9 Pollock F. Spinoza et le Machiavellisme, Revue politique intemationale. Lausanne, 
1919. P. I. 
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B ApHcToTerre H IlorrH6HH HJIH KaK «H3hICKaHIDI ryMaHHCTa» 10 . Ho HMeH
HO ero 3aMeqaHHJI 0 .ll:HKTaType CBH.n;eTeJihCTBYIOT 0 caMOCTOJITeJihHOM 
norrHTHqecKOM HHTepece H o cnoco6HocTH nposo.n;HTh pa3rrHqHJI. Ha
pg,n:y c H3BeCTHhlMH, UOBTOpJieMhlMH H3 BeKa B BeK ceHTeHU:HJIMH, 
K npHMepy 0 TOM, qTQ B qpe3BhJqaliHhIX o6CTOJITeJihCTBax Heo6xo,n:HMhl 
qpe3BhlqaliHhle MephI, co CTOJih nonyJIJipHhIMH eru:e H B XIX B. BhICKa-
3hIBaHHJIMH 0 .n:o6po,n:eTeJIH pecny6rrHKaHCKHX pHMJIJIH, qacTO crraraB
WHX c ce6JI .ll:HKTaTOpCKHe UOJIHOMOqHJI eru:e .n:o OKOHqaHHJI cpoKa 
(I, rrr. 30, 34 ), BCTpeqaIOTCJI H 3aMeqaHHJI 0 nosce.n;HeBHOM nopJI,n:Ke 
OTnpasrreHHJI crry)l(6bl, o6ycrrosrreHHOM pa3JIHqHhlMH o6CTOJITeJihCTBa
MH H CBJIJaHHOM c KOJirrerHaJihHhlM o6cy)l(.ll:eHHeM, qTo B HeOTJIO)l(HhlX 
crryqagx MOrrrO CTaHOBHThCJI onaCHhlM H 3aTpy,n:HJITb CKOpoe npHHJITHe 
peweHHJI. HMeHHO MJI pecny6rrHKH .n;HKTaTypa .n:orr)l(Ha 6hITh sonpocoM 
)l(H3HeHHOB sa)l(HOCTH. H6o ,n:HKTaTop - :no He THpaH, a .D:HKTaTypa -
sosce He q,opMa a6corrIOTHOro rocno.n:crna, a npHcyru:ee TOJihKO pec
ny6rrHKaHCKOMY yrro)l(eHHIO cpe.n:crno 3aIIJ;HTHTh cso6o.n;y. Ilo:noMy B 
BeHeu;HaHCKOB pecny6rrHKe, KOTOpyio MaKHaserrrrH cqHTarr HaHJiyqweli 
H3 scex cospeMeHHhIX eMy, cyru:ecTsyeT no.n:o6Hoe ycTaHosrreHHe 
(rrr. 34), H .n:erro 3aKJIIOqaeTcJI JIHWh B TOM, qrn6h1 o6rre% .n;HKTarypy 
KOHCTHTyU:HOHHhIMH rapaHTHJIMH. ,ll;HKTaTop 3,n:ech onpe.n:erreH KaK qerro
BeK, KOTOphIB, He 6y,n:yqH CBJIJaH co.n;elicTBHeM KaKOB-JIH60 .n:pyroli HH
CTaHU:HH, MO)l(eT OT.n;aBaTh pacnopJI)l(eHHJI H TOTqac )l(e, T. e. 6e3 803-
MO)l(HOCTH 06)1(aJIOBaHHK, npHBO.D:HTb HX B HCUOJIHeHHe (un huomo che 
senza alcuna consulta potesse deliberare et senza alcuna appelaggione 
eseguire le sue deliberazioni (rrr. 33)). Bocxo.n:xru:ee K ApHCTOTerrIO npo
THBonocrnsrreHHe npHHJITHK peweHHB H HX HCUOJIHeHHJI, deliberatio H 
executio, MaKHaserrrrH Hcnorrh3yeT npH .n:e<i>HHHU:HH .ll:HKTaTyph1: .D:HKTa
Top MO)l(eT «npHHHMaTh peweHHJI caMOJIHqHo» ( deliberare per se stesso ), 
Ha3HaqaTh MephI 6e3 COBeIIJ;aTeJihHOro HJIH pewaioru:ero yqaCTHJI npoqHX 
HHCTaHU:HB (fare ogni cosa senza consulta) H npHrosapHBaTb K HaKa3a
HHJIM, cpaJy )l(e norryqaioru:HM npasosyio cHrry. Ho see 3TH norrHOMO
qHJI crre.n:yeT OTJIHqaTb OT 3aKOHO.n;aTeJibHOB ,n:eKTeJibHOCTH. ,ll;HKTaTop He 
MO)l(eT MeHKTb cyiu:ecTBYIOIIJ;He 3aKOHbl, He MO)l(eT OTMeHHTb KOHCTHTy
U:HIO HJIH H3MeHHTb opraHH3aU:HIO BJiaCTH, He MO)l(eT OH H H3.n;asaTb HO
Bhle 3aKOHbI (fare nuove leggi). CorrracHo MaKHaserrrrH, op.n;HHapHbie 
opraHbl BJiaCTH npo,n:OJI)l(aIOT .n;eBCTBOBaTb npH .D:HKTarype B KaqecTBe 
csoero po.n:a KOHTPOJibHbIX HHCTaHU:HB (guardia). B CHrry 3Toro ,n:HKTaTy
pa npe.n:crnsrrxeT co6oli KOHCTHTYU:HOHHoe pecny6rrHKaHcKoe yqpe)l(,n:e-

10 0 «nno.nax HaqttTaHHOCTH» roeopHT 31111HHrep (Ellinger. Zeitschr. f. d. ges. 
Staatswissenschaften. Bd 44. 1888. S. 3); o «ryMaHHCTHqecKttx HJMCKaHttl!X» - <l>. 611eii 
(Blei F. Die Rettung. II. 1919. S. 27). Bo1palKeHHl! npOTHB TaKOii oueHKH CM.: Menzel A. 
Machiavelli-Studien, Griinhutz Zeitschr. Bd 29. 1902. S. 561. 
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mi:e, TOr.l(a KaK HMeHHO HeorpaHHqeHH1.1e JaKOHO.l(aTeJibHbie IlOJIHOMoqm1 

.l(eQeMBHpOB, HanpOTHB, HaBJieKaJIH Ha pecny6JIHKY onaCHOCTb (rn. 35). 
MaKHaBemm H ero nocne.l(OBaTeJIH 61.mH CJIHIIIKOM CKJIOHHbI cqH

TaTb .l(HKTaTYPY HHCTHTYTOM, xapaKTepHbIM .l(JIJI CB060.l(HOH pHMCKOH 

pecny6JIHKH, qT06i.1 pa3JIHqaTb .l(Be ee pa3HOBH.l(HOCTH: KOMHCCapCKYIO 

H cyBepeHHylO. IloTOMY a6cOJIIOTHbIH MOHapx HHKOr.l(a H He paccMaT

pHBaJICJI HMH KaK .l(HKTaTop. Eonee noJ.l(HHe aBTOphl HHOr.l(a HaJhlBaJIH 

rocy.l(apg (principe ), o6pa3 KOTOporo coJ.l(aJI MaKHaBeJIJIH, .l(HKTaTO

poM, a onHcaHHbIH B «focy.l(ape» cnoco6 npaBneHHJI - .l(HKTarypoH:. 

0.l(HaKo 3TO npOTHBopeqHT B033peHHJIM caMoro MaKHaBennH. ,ll;HKTa

Top - 3TO BCer.l(a nycTb H 3KCTpaop,ll.HHapHhlH, HO Bee )l(e KOHCTHTY

IIHOHHbIH rocy.l(apcrneHHbIH opraH pecny6JIHKH, Capitano, Il0.D.06HhlH 

KOHcyny H .l(pyrnM «uaqaJibHHKaM» («Paccy)l(.l(eHHJI». II, rn. 33). ro

cy.l(apb )l(e, HanpoTHB, cyBepeHeH, H HaJBaHHoe TaK coqHHeHHe MaKH

aBeJIJIH CO,ll.ep)l(HT, rnaBHbIM o6pa30M, o6paMJieHHbie npHMepaMH H3 

HCTOpHqecKHX TPY.l(OB nonHTHqecKHe pe11enT1>1 OTHOCHTeni.Ho Toro, KaK 

principe Mor 61.1 y.l(ep)l(aTb B CBOHX pyKax IlOJIHTHqecKylO BJiaCTb. He-

61.rnaJibIH ycnex 3TOH KHHrH 060J1CHJ1eTCJI TeM, qTo OHa COOTBeTCTBY

eT B033peHHJIM Ha rocy.l(apcrno, CBOBCTBeHHhlM XVI H XVII BB., 

T. e. BpeMeHH B03HHKHOBeHHJI COBpeMeHHOro rocy.l(apCTBa H npHTOM 

BpeMeHHOro rocy.l(apcrna, H npHTOM HCXO.l(HT H3 onpe.l(eJieHHOro HHTe

peca K TOMy, qTo, HeCOMHeHHO, Be.l(eT K IlOHHMaHHIO caMOB cyTH 

.l(HKTaTypi.1. HenpeKpamaiomHecg cnopi.1 o «Jara.l(Ke 'Tocy.l(apg" Kaca

IOTCJI oTqacTH npoTHBOpeqHBOCTH MaKHaBeJIJIH, KOTOpbIB B «Paccy)l(

.l(eHmIX» npe,ll.CTaeT CB060.l(OMbICJIHIIIHM pecny6JIHKaHQeM, a B «focy

.l(ape» .l(aeT COBeTbI a6COJIIOTHOMY MOHapxy, oTqacTH )l(e -

CBOBCTBeHHOB 3T00 KHHre aMopani.uocTH. Ho HH npOTHBOpeqHx, HH 

aMopaJibHOCTb He MOryT 6bITb o6'bHCHeHbI, eCJIH Mbl 6y.l(eM ycMaTpH

BaTb B 3TOM coqHHeHHH CKpbITbie BbIIla.l(bl npOTHB THpaHOB 1 I HJIH npe.l(

JIO)l(eHHJI onaHHHOro HaQHOHaJIHCTa12 ' JIH6o orpaHHqHMCH o6mHMH pac-

11 TaK npelKne scero y Am,6epHKa feHTHnHca (Albericus Gentilis. De Jegationibus. 
L. III. 1585). Y JleHTyna (Cyr. Lentulus. Augustus sive de convertenda in monarchiam 
republica. Amsterdam, 1645. P. 112) sonpoc o TOM, qero lKe co6cTBeHHO xoTen MaKHa
sennH, Bb1crynaeT YJKe KaK aKaneMHqecKaJI KOHTpOBep3a. OH o6cylKnaeTcJI B paccMaTpHBa
eMoif HHlKe nHTepaTYPe nonffrnqecKHX «apKaHOB». CnHHOJa socnpHHHMan «focynapJI» 
KaK campy; 06 JTOM CM.: Menzel A. Ibid. Y ToMaJHJI (Thomasius. Institutionum 
jurisprudentiae divinae. Libri tres. Ed. IV. Halle, 1710. L. III. C. VI § 67): «MaKHasennH, 
asrnp nH6o He'!cCTHBbitt, nH6o carnpHqecKHtt» (autor vel impius vel satyricus). Pycco B 
csoeM «.l{orosope» (Rousseau J.-J. Contrat sociale. L. III. C. 6) npHsonHT paJnHqHbie 
HHTepnpeTaUHH, HO KHHry 0 «focynape» Ha3bIBaeT «pecny6nHKaHCKOH» (le livre des 
republicains). ncHxonornqecKoe o6'bJICHeHHe naeT MoHTeCKbe; B «.llyxe JaKOHOB» 
(Montesquieu Ch. Esprit des lois. 1, XXIX. C. 19) OH MOTHBHpyeT coJnaHHe «focynapJI» 
BOCTOplKeHHb!M OTHOWeHHeM MaKHaBennH K CBOeMy Hneany, repuory BaneHTHeya. 

12 CM.: Menzel A. Ibid. 
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cy)f()J.eHIUIMH 06 HHTepecax BJiaCTH HJIH BhffO)J.hl, KOTOpbie CTaBHJIH-)J.e 

3roH3M BhIIIIe Mopanu13 • Bee 3TO noJIHOCThIO oTna.n.aeT, nocKOJihKY npe

o6na.n.aeT 3)].eCh qffCTO TeXHHqeCKHH HHTepec, KaK 3TO H 6hIJIO CBOH

CTBeHHO Bo3p0)f()J.eHHIO, HHTepec, cne.n.yR KOTOpOMY )J.a)f(e BeJIHKHe 

xy.u.o)f(HHKH 3TOH 3IlOXH 60JihIIIe 3aHHMaJIHCh TeXHHqecKHMH, a He 3C

TeTuqecKHMH npo6neMaMH csoero HCKyccTBa. CaM MaKHaBeJIJIH TO)f(e 

60JihIIIe BHHMaHHR y.n.eJIRJI qucTO TeXHHqecKHM npo6JieMaM, HanpHMep 

npo6neMaM soeHHOH HayKH 14 • B .n.enax .n.unnoMaTHH H noJIHTHKH ero 

npeHMymecTBeHHO 3aHHMaeT BOnpoc 0 TOM, KaK )J.OCTHqh Toro HJIH 

HHOro pe3yJihTaTa, KaK «C)J.eJiaTh» TO HJIH HHOe .u.eno; eCJIH B «focy.u.a

pe» H npophIBaIOTCR IlO)J.JIHHHhie 3MOQHH, TaK 3TO HeHaBHCTh H npe3pe

HHe K )J.HJieTaHTY B c<t>epe IlOJIHTHqecKOH )f(ff3HH, K xanrypmHKy, KOTO

pbIH He )J.OBO)J.HT .u.eno )J.0 KOHQa, npORBJIReT IlOJIOBHHqaryIO )f(eCTOKOCTh 

H nonosuHqary10 .u.o6po.n.eTeJih (rn. VIII). A6conIOTHhIH «TexHHQH3M»15 

Be)J.eT K 6e3pa3JiffqffIQ B OTHOIIIeHHH .u.aJihHeHIIIeH IlOJIHTHqecKOH QeJIH, 

no.n.o6Ho TOMY KaK HH)f(eHepoM MO)f(eT pyKoBO.U.HTh TeXHHqecKHH HHTe

pec K pa3pa60TKe Toro HJIH HHOro MeXaHH3Ma npH OTCYTCTBHH y Hero 

MaJieH:IIIero co6CTBeHHOro HHTepeca K TOMy, KaKOH .u.aJibHeHIIIeH QeJIH 

6y.u.eT CJIY)f(HTh pa3pa6aTbIBaeMhIH MexaHH3M. 3a.n.aqeH: IlOCTaBJieHO 

)J.OCTH)f(eHHe IlOJIHTHqecKoro pe3yJihTaTa - Bee paBHO, HMeeTCR B BH.U.Y 

a6coJIIOTHOe rocno)J.CTBO O)J.HOro qeJIOBeKa HJIH .n.eMOKpaTHqecKaR pec

ny6JIHKa, IlOJIHTHqecKaR BJiaCTh rocy.u.apR HJIH IlOJIHTHqecKaR CB06o.u.a 

Hapo.n.a. OpraHH3aQHR noJIHTHqecKoH: BJiaCTH, TeXHHKa ee coxpaHeHHR 

H paCIIIHpeHHR 6hrnaeT pa3JiffqHOH npH pa3JiffqHhIX qiopMax rocy.u.ap

CTBa, HO Bcer.u.a TaKOH, qTo ee MO)f(HO o6ecneqHTh cneQHaJihHhIMH Tex

HHqeCKHMH cpe.n.cTBaMH, no.u.o6tto TOMY KaK, cornacHo paQHOHanHc

THqecKHM B033peHHRM, xy)J.O)f(HHK TBOpHT npOH3Be)J.eHHe HCKYCCTBa. 

B 3aBHCHMOCTH OT KOHKpeTHhIX o6cTORTeJihCTB - reorpaqiuqecKoro 

IlOJIO)f(eHHR, xapaKTepa Hapo.u.a, peJIHrH03HhIX B033peHHH, rpa.U.HQHH H 

COQHaJihHOro pacnpe.u.eneHHR BJiaCTH - HCilOJih3YIOTCR pa3Jiffqffhie Me-

13 IlepeqeHi. noceim1eHHOH MaKHaeemm JIHTeparypLI JlO cepeJlHHbl XIX e. CM. y Mom1 
(Mohl. Geschichte und Literatur der Staatswissenschaften. III. Erlangen, 1858. XVII. S. 519 
ff.). HcTOpHll noHllTHll «MaKHaBeJIJIHJM» - y ToMMaJHHH (Tommasini 0. La vita e gli 
scritti de Noccolo Machiavelli. I. Rom, 1883). Hoeelirnal! JIHTeparypa y KapJia feliepa 
(Heyer K. Der Machiavellismus. Berlin, 1918 (Miinchner Diss. 1918 r.)). B TeKCTe UHTaThI 
npHBOJlllTCll no HJJlaHHIO G. Lisio (Florenz, 1889). 

14 CM.: Hobohm. Machiavellis Renaissance der Kriegskunst. 2 Bde. Berlin, 1913. -
HeHc B ceoeM noco61m no HCTOpHH eoeHHoro .!{eJia (I. S. 449, 454, 456, 460) HaJLIBaeT 
MaKHaBeJIJIH «OJlHHM HJ HaH6oJiee BLI}laIOIUHXCll KJiaCCHKOB BOeHHOro HCKYCCTBa». He Mory 
npoeepHTh, HaCKOJibKO cnpaBeJlJIHBO TaKoe CYJK)leHHe, HO Ha npaeory npHBO!lHMLIX 8 TeKCTe 
BLICKa3LJBaHHH 0 TeXHHqecKOH KOHuenuHH rocyJlapcTBa :no He BJIHlleT. 

15 3-ro cJioeo noJaHMCTBoeaHo e TpyJlax Orro HelipaTa (Neurath 0. Vollsozialisierung. 
Jena, 1920), r}le npe}lnHCLIBaIOTCll He TOJILKO MeTOJlLI YilOBJleTBOpeHHll noTpe6HOCTeli, HOH 
o6beM H oqepe}lHOCTL caMHX noTpe6HOCTeii. 
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TOJJ:hI H B03HHKaIOT pa3JrnqHhie nocrpoemrn. B pecny6nHKaHCKHX «Pac

cy)l(,n:eHHHX» MaKHaBeJIJIH CJiaBHT ;:i:o6pbie HapOJJ:Hbie HHCTHHKThl, a B 

«focy;:i:ape» IlOBTOpHeT, qTo qeJIOBeK no npHpo;:i:e 30JI, rpy6 H HH30K. 

3TO ero B033peHHe Ha3bIBaJIH aHTpononorHqecKHM neCCHMH3MOM16 , 

HO B TeopeTHqecKOM acneKTe OHO HMeeT COBCeM HHOe 3HaqeHHe. B ap

ryMeHTaIIHH, onpaBJJ:b1BaI0111eH: IlOJIHTHqecKHH HJIH rocy;:i:apCTBeHHhIH 

a6COJIIOTH3M, npHpOJJ:HOe 3JIOHpaBHe qeJIOBeKa Bcer;:i:a HBJIHeTCH aKCH

OMOH JJ:JIH o6ocHOBaHHH aBTOpHTeTa rocy;:i:apCTBa, H KaK 6bI HH pa3HH

JIHCh Me)l(;:i:y co6oH: TeopeTHqecKHe HHTepeCbl IlIOTepa, ro66ca, Eoc

CI03, ;:i:e MecTpa H llhaJIH, 3TOT apryMeHT y HHX BCer;:i:a OKa3bIBaeTCH 

pernaIOIIIHM. 0,n:HaKO B «focy;:i:ape» peqb HJJ:eT He 0 MOpaJibHOM HJIH 

IOpH,n:HqecKOM o60CHOBaHHH IlOJIHTHqecKoro a6COJIIOTH3Ma, a 0 ero 

pa11HoHaJihHOH TeXHHKe. Pa,n:H noro B Kaqecrne KOHCTPYKTHBHoro npH

HHMaeTCH npHHIIHil, cornaCHO KOTOpOMY JJ:JIH Toro qT06bI CTaTb MaTe

pHaJIOM, ro;:i:HhIM JJ:JIH 3TOH qiopMbl rocy;:i:apCTBeHHOro ynpaBJieHHH, 

qeJIOBeK JJ:OJI)l(eH o6na,n:aTb Ka'leCTBaMH, B MopaJibHOM OTHOIIIeHHH He 

BCer;:i:a Ka)l(ylIIHMHCH npHBJieKaTeJibHhIMH. IlIOJJ:H, KOTOpbIM npHCYIII 

KOHCTPYKTHBHhIH npHHIIHn pecny6nHKaHcKoro 06111ecrneHHOro ycTpoH:

CTBa, «.n:o6JieCTh» (virtm), MOHapXHIO 6bI He noTepneJIH. Be;:i:h TOT BHJJ: 

IlOJIHTHqecKOH 3HeprHH, KOTOpbIH npOHBJIHeTCH B virtm, HeCOBMeCTHM 

c a6coJIIOTHCTCKHMH qiopMaMH npaBneHHH H ;:i:onycKaeT TOJihKO pec

ny6nHKy. CTaJio 6hITh, B 3aBHCHMOCTH OT Toro, cTaBHTCH 3a,n:aqa nocT

poeHHH a6coJIIOTHoro rocy;:i:apcrna HJIH pecny6JIHKH, qenoBeqecKHH Ma

TepHan, Ha KOTOpbIH paCC'IHTaH 3TOT TeXHHqeCKHH no;:i:xo;:i:, JJ:OJI)l(eH 6hITh 

pa3JIHqHhIM, HHaqe )l(eJiaeMoro ycnexa He ;:i:ocTHqh. 

3Ta TeXHHqeCKaH ToqKa 3peHHH HMeeT Henocpe,n:CTBeHHOe 3HaqeHHe 

KaK JJ:JIH B03HHKHOBeHHH COBpeMeHHOro rocy;:i:apCTBa, TaK H Alli npo6Jie

Mhl JJ:HKTaryph1. PauHOHaJihHOCTh noro TexHHqecKoro no;:i:xo;:i:a npoHBnH

eTcH npe)l(JJ:e Bcero B TOM, qTo HCKYCHhIH rocy;:i:apcTBeHHhIH ,n:eHTeJib pac

CMaTpHBaeT qeJIOBeqecKyIO TOJiny, KOTopyIO Ha,n:Jie)l(HT opraHH30BaTb 

B rocy;:i:apcrno, KaK o6neKaeMhIH B qiopMy MaTepHaJI, KaK o6neKT. ,[{nH 
ryMaHHCTHqecKHX B033peHHH xapaKTepHO BHJJ:eTb B Hapo;:i:e, B Heo6pa30-

BaHHOH Macce, B 3TOM «necrpoM H MHOroroJIOBOM 3Bepe» (0ripiov 
1t0tKLAOV Kai 1tOAUK£<j>aA.ov), KaK ero Ha3hIBaJI IlrraTOH («focy;:i:apCTBO», 

IX 588c; «Co<l>Hcrn, 226a), HeqTo HppaIIHOHaJihHoe, qeM HY)l(HO OBJia

,n:eTh H pyKoBOJJ:HTh nocpe;:i:crnoM ratio. Ho ecJIH Hapo;:i: HppaIIHOHaJieH, TO 

16 Dilthey W Ges. Schriften. II. Leipzig, 1911. S. 23 ff. Mopttu PHTiep (Ritter M. Die 
Entwicklung der Geschichtswissenschaft. Miinchen, 1919. S. 203) TOJKe rosopHT o necctt
Mtt3Me. HaMHoro 6onbwe npas 3. Tpenb'I (CM.: HistZeitschr. Bd 23. 1919. S. 390), cornactto 
KOTOpOMY MaKttaBeJJJJH, «CKOpee, ,llOBOJlbCTBOBaJ!Cll rnntt3autteii: HCTOpHH, paCCMaTpttBae
MOH B nettXOJ!Oftt'leCKOM acneKTe " CJJYJKaweii: }"le6HbIM noco6tteM .llJ!ll HbIHeWHHX ,lleH
CTBHH». 11 TaKYIO Bepy B 'leJ!OBe'leCKHH paccy,llOK Tpenb'I Ha3bJBaeT KaK pa3 onTHMH3MOM. 
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c HHM HeJib3JI BeCTH neperoaopbl H 3aKmoqaTb .n:oroaophl, HM H}')KHO OB
Jia.D:eBaTb XHTPOCThIO HJIH CHJIOH. Paccy.n:oK 3.n:ec1> He MO)l(eT pacc~aTh, 
OH He npHBOJJ:HT pe30Hbl, OH OUKmyem. H:ppaQHOHaJibHOe eCTh JIHlllb HHCT
PYMeHT pauHoHaJihHoro, noc1<0JI1>KY TOJihKO paQHOHaJihHOe MO)l(eT no-Ha
croJ1meMY .n:eucrnoBaTh H KY.D:a-To aecTH. 3To cornacoaaJIOCh 1<a1< c apH
croTe11eac1<ou CXOJiaCTHKOH 17 ' TaK H c B03pO)l(JJ:eHqecKHM DJiaTOHH3MOM, 
co CTOHKO-KJiaccHqecKOH TPa.n:HQHeH, a Tal()l(e co BCeMH HpaBCTBeHHbIMH 
npe.n:cTaBJieHHJIMH, KOTOpbie rocno.n:cTBOBaJIH BDJIOTb .no OKOHqaHHJI 
XVIII a. H HJJ:eaJIOM 1<orophlx J1BJIJ1eTCJ1 «cao6o.n:HhIH H PaJYMHbIH qe110-
ae1<» (homo liber et sapiens), qe11oae1<, no.n:o6H1>1u KaroHy HJIH CeHeKe, 
My.n:peu, no.n:qHHHBIIIHH Pa3YMY CBOH BJieqeHHJI H CTpaCTH, BJia.D:elOIQHH 
CBOHMH a<t><t>eKTaMH, - T. e. c KOMDJieKCOM npe.n:cTaBJieHHH, KOTOpOMY 
npoTHBOCTOJIT TPH 061.eKTa, penpe3eHTHpyromHe rocno.n:crno a<t><t>eKToa: 
60111>IIIaJ1 Macca JIIOJJ:en, )l(eHIQHHhI H .n:eTH. PaJyM ouKmyem. 06opoT 
dictamen rationis nepeIIIeJI H3 cxonacTHKH B ecTecrneHHOe npaao: TaK ro
aopHTCJI H 0 3aKOHe, npe.n:nHCbIBa10meM HaKaJaHHJI HJIH KaKHe-JIH6o HHble 
npaaoahle nocJieJJ:CTBHJ118 • EcJIH npe.n:cTaaneHHe o JJ:HKTaTe B nepay10 oqe-

17 St. Thomas Aquin. Summa theol. Pars I. Qu. I. Art. 2 ad 3 (Opera. T. VI): «BCllKllll 
HppauHOHaJII.Hllll npnpona COOTHOCHTCll c I>orOM, KaK HHCTp)'MeHT - c H3HaqaJI(,H!.IM 
neJ1TeneM» (Tota irrationalis natura comparatur ad Deum sicut instrumentum ad agens 
principale). CyWHOCTI. nppauHOHaJII.HOH npnponI.I COCTOHT B TOM, qro OHa «KaK 61.1 no
pmKnaeMa HJJH eenoMa qeM-TO npyrnM» (quasi ab alio acta vel ducta). «He MOlKeT 6I.ITI. 
eonn e TOM, qTo nnweHo pa3yMa n HHTeJIJleKTa» (Non potest esse voluntas in his quae 
carent ratione et intellectu), noTOMY qTo OHO He ynaenneaer eceo6wero n no6YJK.l{aeTcJ1 
BJJeqeHneM (appetitus) K KaKoMy-ro onpeneneHHOMY 6nary. 3ro yreepJKneHne ealKHO n l{JIJI 
noHnMaHn11 «o6weif eonn» (volonte generale) y Pycco. «OnHaKo JICHO, qTo qacTHI.Ie 
npnqnHI.I npHBO.l{llTCll B .l{BHlKeHHe npnqnHOH YffHBepcaJII.HOH: TaK npaBHTeJII. rocynap
CTBa, crpeMJICI. K .l{OCTHlKeHHIO o6wero 6nara, ceoeIO BJJaCTI.IO npHBO.l{HT B .l{BHlKeHHe ece 
qaCTHI.Ie rocynapcTBeHHI.Ie yqpelK.l{eHHll» (Manifestum autem est quod particulares causae 
moventur a causa universali: sicut rector civitatis, qui intendit bonum commune, movet suo 
imperio omnia particularia officia civitatis). 

18 J.h 6ecqncneHHoro MHOlKeCTBa npnMepoe ynoMJIHeM cneny10wne: St. Thomas. 
Summa theol. L. II. 91, le.: «3aKOH e nepey10 oqepeni. ecri. HeKoe npennncaHne (dictamen) 
npaKTnqecKoro pa3yMa» (Nihil aliud est lex quam quoddam dictamen practicae rationis in 
principe). BcrpeqaJOTCJI TaKJKe <<npennncattne yMa» (dictamen mentis), <<npennncattne 
JaKoHa npnponi.m (dictamen legis naturae ); nani.Heifwne yKaJaHHJI CM. e neKCHKOHe lllIOTUa. 
Duns Scotus. Oxon. IV. D. 46. Qu. I. N. JO: «HHTenneKT eocnpHHHMaeT c nerKOCTI.IO, 
npelKne qeM Toro 3axoqeT eonll; HO OH He eocnpHHHMaeT c onpeneneHHOCTI.IO, KaK cneno
eano 6I.I nenari., nocKOJJI.KY eocnpHHHMaTi. 03Haqaer nnKToean» (Intellectus apprehendit 
agibile antequam voluntas illus velit; sed non apprehendit determinate hoc esse agendum, 
quod apprehendere dicitur dictare). Suarez Fr. De leg. III. C. 2. N. 3: «npennncaHne ecTe
CTBeHHOro pa3)'Ma» (dictamen rationis naturalis); Grotius H. De jure belli ac pacis. L. I. 
C. 16. § I: «o nHKTYIOWeM ecTeCTBeHHOM pa3yMe» (dictante naturali ratione); Hobbes Th. 
De cive. III, 25: 3aKOHI.I npnponi.1 «nponnKToeaHi.1 Heown6a10wnMcJ1 pa3yMoM» (dictata 
rectae rationis); Leviathan. C. 12: eceM npopoKaM npnxonnTcJI yreepJKnaTi., qTo nx cnoea 
«nponnKToeaHI.I» I>oroM nnn KaKHM-Hn6yni. .zzyxoM; Locke J. Civil government. II, 8: MI.I 
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pero. BhlTeKaJIO U3 npeBOCXO,D.CTBa pa3yMa, TO, He3aBUCUMO OT :noro, OHO 
61>mo TaIOKe u cne.n.crnueM qucTo TexuuqecKoro uuTepeca. B xo.n.e .n.a.rrL
ueiirnero uccne.n.osaum1 MLI BHOBL u BHOBL 6y,n.eM y6e~aTLCR, 'ITO co
.n.ep)l(aHue ,n.eHTenLHOCTU ,D.UKTaTopa COCTOHT B TOM, 'IT06hl ,D.OCTU'IL Toro 
unu uuoro pe3ynLTaTa, 'ITO-TO «UCnOnHUTL», uanpuMep no6e,n.UTL spara, 
YMUPOTBopuTL unu HU3BeprnyrL nonuTutJecKoro npoTUBHUKa. Pe'IL sce
r.n.a ~eT o KaKOM-TO «nono)l(euuu .n.em>. IIocKonLKY ffY)l(HO .n.ocTU'IL KOH
KpeTHoro ycnexa, ~KTarnpy npUXO.D.HTCR, npuMeHil KOHKpeTHLie cpe.n.
crna, uanpRM)'IO BMeIIIUBaTLCR B npU'IUHHO-cne,n.cTBeHHLIH XO.D. co6LITUH. 
Ou .n.eiicrnyeT; npe.n.socxumaR onpe.n.eneuue, KOTopoe 6y,n.eT .n.auo HU)l(e, 
MO)l(HO CKaJaTL, 'ITO OH - «KOMUCcap ,n.eHCTBHR»; OH npe,n.CTaBAAeT co-
6oii ucnonnHTenLH)'lO BnacTL, B OTnuque OT UHCTaHUHH, Bcero nUIIIL npu
HUMa10mux peIIIeHHR unu BLIHOCRIUUX cy.n.e6HbIH npurosop, OT deliberare 
u consultare. Ilo3TOMy, Kor.n.a pe'IL .n.eiiCTBUTenLHO U,D.eT 0 KaKOM-nu6o 
KpaiiueM cnyqae, on MO)l(eT u ue co6n10.n.aTL o6menpunuhlx uopM. Be,n.L 
ecnu B o6LI'IHhle BpeMeHa npuMeueuue KOHKpeTHhlX cpe,D.CTB ~ .D.OCTU
)l(eHHR KOHKpeTHOro ycnexa (uanpuMep TO, 'ITO ,D.03BOnReTCR .n.enaTL no
nHI~UU ~ o6ecneqeuHR o6mecrneuuoii 6e3onacuocTH) ornutJaeTCR U3Be
CTHOH peryAApHOCTLIO u DOMaeTCH pacqery, TO B OTHOIIIeHUU Kpaiiuero 
cnyqaR MO)l(HO TOnLKO CKaJaTL, 'ITO ,D.UKTaTop Bnpase npe.n.npUHUMaTL 
uMeuuo see Te .n.eiicrnuR, KOTOphlx nOTpe6yeT nono)l(euue .n.en. TaKuM 
o6pa30M, BOnpoc 3,D.eCL CTaBUTCR y)l(e He 0 npaBOBhlX coo6pa)l(eHHRX, 
a 0 TOM cpe,D.CTBe, KOTOpoe B ,n.aHHOM KOHKpeTHOM cnyqae ro,n.UTCR MR 
.D.OCTH)l(eHUR KOHKpeTHOro pe3ynLTaTa. Xo.n. .n.eiicrnuii 3,D.eCL TO)l(e MO)l(eT 
6LITL npaBUnLHhlM unu uenpaBHnLHhlM, HO 3Ta oueuKa OTHOCUTCH TOnLKO 
K TOMy, npaBHnLHhl nu npUHRTLie MepLI B curyaTUBHO-TeXHU'IeCKOM CMLIC
ne, uenecoo6pa3HLI nu ouu. OrAA,n.Ka ua npemTCTBy10mue npasa, ua co
rnacue TPeTLux nuu, q1>u uuTepec1>1 ymeMAAIOTCH, yqeT 6naronpuo6peTeu
HLIX npaB, cne.n.oBaHHR no UHCTaHl..{URM HnH B03MO)l(ff0CTU 06)1(aJIOBaHHR 

.nenaeM To, '!TO HaM «.nmcryer xono,nHLiil paccy,noK H coeecTb» (calm reason and conscience 
dictate); v, 56: AJJ.aM MOr coo6pa30BaTb CBOH .neilCTBHll «C TeM, '!TO eMy ,nHKTOBan JaKOH 
paJyMa» (according the dictates of the law of reason). MaccaqycercKal! L{eKnapa1.1H11 npae 
'!enoBeKa 1780 r. (art. II): <mpe,nnHcaHHll, npo,nHKTOBaHHbie ero co6cTBeHHoil coeecTblO» 
(dictates of his own conscience); Hbio-reMnwHpCKal! (V, I): HeoTbeMneMoe npaeo no'IH
TaTL I>ora «comacHo npe,nnHcaHHl!M ero co6cTBeHHOil cosecTH H PaJYMa» (according to 
dictates of his own conscience and reason). KaHT eme roeopHT o npe,nnHcaHHllX paJyMa, 
dictamina rationis. Y MoHTeCKbe H Pycco AHKTYeT ylKe cep.n1.1e. 8 KOHI.le KOHLIOB CMbicn 
3TOro cnoea paccpe,noTO'IHBaeTCll: AHKTOBaTb MOlKeT 'JYBCTBO, JHTYJHaJM, see '!TO yro,nHO. 
npHMep cnoeoynoTpe6neHHll B <j>opMynHpOBKe noJHTHBHoro JaKoHa: Joh. Limnaeus. Juris 
publici imperii Romano germanici. T. V (3 Aufl. Stra/3burg, 1657). T. I. C. II. C. 8. N. 36: 
«npHHYAHTenbHbIH JaKOH (lex coactiva) - 3TO JaKOH, KOTOpb!H AHKTYeT HaKaJaHHe» (lex 
quae poenam dictitat); TaKlKe Capitulationes Imperatorum (ed. alt. Stra/3burg, 1648. P. 8): 
HMneparnp Kapn «AHKTYeT» (dictitat) B 3onornil 6ynne. Pufendorf. De jure nat. et gent. 
L. VIII. C. 8. § 3: «HaKa3aHHll, npe,nnHcaHHbie JaKOHOM» (poenae in lege dictatae) H ,np. 
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MOryT 6bITb «npOTHSHbl eYTH ,neJia», T. e. eTaTb spe,nHblMH H HenpaSHJib

HblMH s eHryaTHSHO-TeXHHqeeKOM eMbieJie. Ilo3TOMY-TO npH .L{HKTaTYPe 
npesanHpyeT HeKmoqHTeJibHO 11eJib, oeso6o)l()J;eHHIUI OT seex npasOSblX 
nperurreTSHH H onpe,neIDieMIUI TOJlbKO Heo6xo,nHMOeTblO .noeTHqb Toro HJIH 

HHOro KOHKpeTHOro eoeTOHHIDI. Ho TaM, r.ne s npHHIIHne HMeeT MeeTO 

TOJibKO TeXHHqeeKHH HHTepee K roey,napeTseHHblM H IlOJIHTHqeeKHM .ne

JiaM, npasosble eoo6pa)f(eHHH ToqHo TaK )f(e MOrYT eTaTh He11eJieeoo6pa3-
HhIMH H npOTHSHbIMH e)'IUeeTsy ,neJia. qHeTO TeXHHqeeKOH KOHIIeilIIHH ro

ey,naperna OeTaeTeH He,noerynHa 6e3yeJIOSHIUI, He 3asHeHIIIaH OT 
11eJieeoo6pa3HOeTH eo6eTseHHIUI 11eHHOeTb npasa. TaKIUI KOH11en11Hx HH

TepeeyeTex He npasoM, a JIHlllb TeM, HaeKOJlbKO 11eJieeoo6pa3HO <i>YHKIIH

OHHpyeT roey,napeTSO, T. e. TOJlbKO HenoJIHHTeJibHOH SJiaeTblO, KOTOpOH 

s npasosoM eMhieJie MO)f(eT H He npe,nllleernosaTb HHKaKIUI HOpMa. Ilo

MHMO paIIHOHaJIH3Ma H qHeTOro TeXHHIIH3Ma 3,neeb 3aKJIIOqeHO TpeTbe OT
HOllleHHe K ,L{HKTaTYPe: s paMKaX HenoJIHHTeJihHOH SJiaeTH see HenOJIHH
TeJibHble opraHbl ,L{OJl)f(Hbl 6bITb 6e3yeJIOSHO no,nqHHeHbl HHTepeey 

TeXHHqeeKH SbIBepeHHoro xo.na eo6bITHH. EeJIH He eJienoro, TO see )f(e 

eKoporo H ToqHoro IlOSHHOSeHIDI TPe6yeT HenoJIHHTeJihHIUI SJiaeTb He TOJib

KO s oeo6oM eMbieJie eJiosa, HanpHMep soeHHaH SJiaeTb, HO H npHMeHH

TeJibHO K ey,ne6HOMY npHrosopy - eaMO ero HenOJIHeHHe He ,L{OJl)f(HO 
eTaHOSHTbeH 3aSHeHMblM OT eornaeHH qHHOSHHKa-HenOJIHHTerrx s TOM 

eMbierre, qTo OH Mor 6b1 nepenposepHTh o6neKTHSHOeTb npHrosopa, HMe

IOIIIero 3aKOHHYIO eHrry. BHe e<t>epb1 ,neuerrhHOeTH sepxosHoli BJiaeTH HH

KaKIUI opraHH3aIIID! TO)f(e He eMO)f(eT xopOII10 <i>YHKIIHOHHposaTb, eerrH 

HenorrHHTerrH, pyKoso,neTsyxeh KaKHMH-rrH6o HHTepeeaMH, eTaHyT npe

TeH,nosaTh Ha eaMOeTOHTeJihHOe ,nelieTSHe HJIH KOHTpOJib, Hexo,ng H3 ,npy

rHX ToqeK 3peHHH, He)f(eJIH TOqKa 3peHHH TexHHqeeKoli <i>YHKIIHH. CaMoe 

06b1KHoseHHOe TPaHenOPTHOe npe,nnpID!THe He eMO)f(eT pa6ornTh, eerrH TOT, 
KTO ,L{OJI)f(eH oeyIIIeeTSJIHTb nepes03KY, 6y,neT HenbITbIBaTb K nepeS03H
MbIM seIIIaM HHOH HHTepee, He)f(eJIH HMeHHO 3aHHTepeeosaHHOeTh s HX 

nepeso3Ke. EerrH 6h1 noqTosoMy erry)f(aIIIeMy sMeHxrroeb s o6x3aHHOeTb 

nposepHTb eo.nep)f(aHHe .noeTasrrxeMblX nHeeM, TO 3TO 03Haqano 6bI, qTo 
TeXHHqeeKIUI opraHH3aIIID! noqTbI HenOJih3yeTeH ,L{IDI 11erreli, Jie)f(aIIIHX SHe 

e<t>epbl 3TOH opraHH3aIIHH, qTo HeH3MeHHO npoTHsopeqHJIO 6hI ee TeXHH

qeeKOMY eosepllleHeTsy . .LJ:pyrnMH errosaMH, s paMKax CJia)f(eHHO <liYHK

IIHOHHPYIOIIIeH HenorrHHTeJibHOH srracTH, Kor.na yerrosm1 ee ,neMTeJibHOCTH 
y)f(e orosopeHbI, HHKaKHX pa3MICHeHHH, cornaeosaHHH, COSeIIIaHHH e He

IlOJIHHTeJibHbIM opraHOM 60Jihllle He nposo,nHTeH. 

3To TPOHHoe, erraraIOIIIeeex H3 paIIHOHaJIH3Ma, TeXHHIIH3Ma H npH

opHTeTa HenoJIHHTeJibHOH srraeTH OTHOllleHHe K .L{HKTaType ( erroso 3TO 
03HaqaeT 3,neeb TaKoe paenopx)f(eHHe, KOTOpoe s npHHIIHne He 3asHeHT OT 

eornaeHx HJIH ,na)f(e noHHMaHHH a,npeeaTa H He m1rn.naeT o,no6peHID! e ero 
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CTOpOHbI) pacnonaraeTCX y HCTOKOB cospeMeHHOro rocy,D;apcrna. l1CTO

pw:1eCKH cospeMeHHOe rocy,D;apcTBO B03HHKJIO H3 IlOJIHTHqecKOH TeXHH

KH, CBH3aHHOH c KOHKpeTHbIMH CHryaQHHMH. c B03HHKHOBeHHeM rocy

,D;apCTBa, KaK ero TeopeTHqecKoe OTpa:>KeHHe, IlOXBJIXeTCX H yqeHHe 

0 «rocy,D;apcTBeHHOM HHTepece» [Staatsraison], T. e. 0 IlOJIHTHKO-COQHO

JIOrH':leCKOH MaKCHMe, B03BbIIIIaIOmeiicx Ha,D; npOTHBOilOJIO:>KHOCThlO npasa 

H 6ecnpaBHH H IlHTaeMOH TOJibKO Heo6XO,Zl;HMOCTblO y.D;ep:>KaHHH H paCIIIH

peHHH IlOJIHTHqecKOH BJiaCTH. <d1cnoJIHHTeJibHaH BJiaCTb)) - apMHX H Ha

TOpeBIIIee B 610poKpaTHH qHHOBHHqecTBO - COCTaBJIXeT X,D;po 3Toro ro

cy,D;apcrna, KOTOpoe no CYTH CBOeH XBJIHeTCX HCilOJIHHTeJibHOH BJiaCTblO. 

c TeXHHqecKOH TOqKH 3peHHH HCilOJIHHTeMM MO:>KeT 6bITb see paBHO, KOMY 

OHH CJIY:>KaT ( OilbITHbie <i>YHKLlHOHepbI c JierKOCTblO nepeXO,Zl;HJIH co CJIY:>K-

6hl O,Zl;HOMY rocy,D;apCTBY Ha cny:>K6y .D;pyroMy, H HaH6onee ,D;eJibHbie KO

MHCCapbI HeMeQKHX KHH3eH 6bIJIH KaK pa3 H3 qY:>KaKOB ), IlOTOMY 'ITO HC

npaBHOe OTnpasJieHHe <i>YHKUHH He 3aBHCHT OT oco6eHHOCTeH npasosoro 

ycTPoiicrna rocy,D;apcrna-3aKa3':1HKa H onHpaeTcx Ha KOHKpeTHO-npaKTH

qecKYIO COI.lHOJIOrnqeCKYIO TeXHHKY. 06IIIHpHax JIHTepaTYPa, nocsxmeH

HaH rocy,D;apCTBeHHOMY HHTepecyl9 ' OT MaKHaBeJIJIH H fBH':ll:lap,D;HHH, OT 

IlapYTLI, EoTepo, lllonna H EoKKaJIHHH ,D;O ee KYJibMHHaQHOHHOH TO':IKH y 

Ilaono CapnH (r,D;e npaKTHKa nOJIHTH':leCKOH snacTH paCKpbIBaeT CBOIO CYTh 

TOJibKO B IlOCJie,D;oBaTeJibHO npoBO,Zl;HMOM TeXHHUH3Me) ,D;a:>Ke TaM, r,D;e OHa 

,D;eJiaeT pesepaHC B CTOpOHY CBHTOCTH npasa, Ha caMOM ,D;eJie npHHHMaeT 

B pacqeT TOJibKO <t>aKTH':leCKH 3HaqHMble npaBOBbie npe,D;CTaBJieHHX, KOTO

pbie HMeHHO IlOTOMy, 'ITO OHH MOrYT HMeTb ,D;eHCTBHTeJibHYIO CHJiy, TO:>Ke 

OTHOCXTCX K o6CTOHTeJibCTBaM ,D;eJia. Ilo KpattHeH Mepe, HeMeQKHe aBTOpbl 

cosepIIIeHHO HCHO C03HalOT MeTO,D;H':leCKYIO pa3HHLlY H rosopxT 0 pa3JIH':l

HbIX TQqKax 3peHHH. lllonn B «IlOJIHTHqeCKHX HaCTaBJieHHHX» ( 1613) ':leT

KO pa3,D;eMeT Mopanb H noJIHTHKY: nepsax ,D;aeT npHHLlHilbI (principia) TOro, 

'ITO iJoJ1J1CHo 6b1mb, BTopax :>Ke, KaK H Me,D;HUHHa, - npaBHJia (praecepta), 

B OCHOBe KOTOpbIX Jie:>KaT 3aKOHbI Toro, 'ITO ,D;eHCTBHTeJibHO ecmb. Ho eme 

qame, ':leM HeHCHOe (H B paMKax onpe,D;eJieHHOro IlOHHMaHHH rocy,D;apCTBa 

JierKO IlO,Zl;,Zl;aIOmeecx MOpaJIH3aQHH) IlOHHTHe rocy,D;apcTBeHHOro HHTepe

ca H o6mecrneHHoro 6nara (salus publicae), ueHTpaJibHoe MecTO B rnKoro 

po,D;a IlOJIHTHqecKOH JIHTeparype 3aHHMaeT IlOHHTHe IlOJIHTH':leCKOro «ap

KaHa» (arcanum). I1ccne,D;oBaTeJih, c Heo6bI'IattHOH npoHHQaTeJibHOCTblO 

H HCHOCTblO OilHCaBIIIHH COQHaJibHbie H a,D;MHHHCTPaTHBHbie o6CTOXTeJib

CTBa H B033peHHX a6COJIIOTH3Ma, OTMeqaeT, qTQ c KOHQa xv B., KOr,D;a 

TeOJIOrHX y:>Ke HCqepnana CBOH CHJibl H naTPHapxanbHOe npe,D;CTaBJieHHe 0 

npoHCXO)l(,Zl;eHHH KoponescKoii snacTH nepecTano y.D;oBJieTBopxTb JIIO,D;ett B 

HayqHQM nJiaHe, IlOJIHTHKa CTaJia pa3BHBaTbCX KaK HayKa, pa3pa6oTaBIIIax 

19 no.11po6Hbltt nepe'leHb CM.: Ferrari G. Histoire de la raison d'Etat. Paris, 1860. 
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caoero po.na TaHHOe yqeHHe BOKpyr IlO'lTH MHCTH'leCKOro noHRTIDI «rocy

,napcTBeHHbIH HHTepec» (ratio status)20 • Ho ,L{!l)f(e TaM, r.ne B nolV!THH no

JIHTHtiecKoro H ,L{HilJIOMaTH'leCKOro apKaHa no,npaJyMeBaeTCJI rocy,nap

CTBeHHaH TaHHa21 ' B HeM 3aKJIIO'leHO pOBHO CTOJibKO MHCTHKH, CKOJibKO H 

B COBpeMeHHOM IlOIVITHH npOH3BO,L{CTBeHHOH H KOMMeptieCKOH TaHHbl, KO

Topoe B ycnoBIDIX 6opb6L1, pa:3ropa10meecg cpe,nH tIJieHoB npoH3ao.n

cTBeHHoro COBeTa 3a KOHTPOJib Ha,L{ HeH, BbIXO,L{HT 3a npe,neJibl Tpe3BOH 
pactieTJIHBOCTH H KOe-KOMY MO)l(eT, IlO)l(aJiyH:, nOKaJaTbCJI MHpOB033peH

tieCKHM aonpocoM. EcnH so apeMH TpH.n:UaTHJieTHeH: BOHHhl MHX33Jib 

EpeH:ttep H3 fOTLI Mor npeno,nttecTH repuory MaKCHMHJIHaHy EaaapcKo
MY cnHCOK «BOeHHbIX apKaHOB», KOTOpbie OH MO)l(eT «nycTHTb B XO.L{», 

K npHMepy, YCTPOHCTBO, c noMOIQLIO KOToporo nyJIH MO)l(HO nocLIJiaTh 

B uenb 6e3 nopoxa, a TaK)l(e npotIHe none3HLie «BOeHHLie yxHmpeHIDI» 
(stratagemata belli) H «MHoro qero eme H3 aoettttoH: npaKTHKH», TO TaKHe 

o60p0Tbl petIH22 ' noqepnttyTble B npaKTHKe IlOJIHTH'leCKOH H BOeHHOH )l(H3-

HH, ,L{OK33bIBalOT, 'ITO CJIOBO «apKaH» nOHHMaJIOCb B npOCTOM TeXHH'le

CKOM CMblCJie: :no npOH3BO,L{CTBeHHaH TaHHa. 
Ba)l(HeHIIIHM npHMepoM TaKOH JIHTeparypbI JIBJijfeTcH cotIHHeHHe Ap

HOJIL,na KnanMapa «0 rocy,napcTBeHHhIX apKaHax»23 , KOTopoe B XVII B. 

BCIO,ny UHTHpOBaJIOCb B KatieCTBe OCHOBononarawmero. ,D;eno B HeM no

.npo6Ho H OCHOBaTeJibHO o6cy)l(,L{aeTCJI c MeTO,L{H'leCKOH CTOpOHbl. OT

TaJIKHBaHCb OT Bbipa)l(eHHJI «CeKpeTbl BJiaCTH» (arcana imperii), KOTO

pbIM TaQHT B «Attttanax» (KH. 2) xapaKTepHJyeT XHTpoyMHYIO nonHTHKY 

TH6epHH (3TO MecTo oco6o OTMetian 3HaToK H notIHTaTeJib TauHrn IOcT 

RHncHH:), aarnp roaopHT o TOM, 'ITO n106aH ttayKa - TeonornH, wpHc

npy,neHUHH, )l(HBOilHCb, Toproaoe HJIH BOeHHOe .neno, Me.L{HUHHa - HMe
eT CBOH «apKaHLI». Bee JTH ttayKH nonL3YIOTCH HCKYCHLIMH npHeMaMH, 

npH6eraH ,na)l(e K XHTPOCTH H o6Matty pa,nH ,nocTH)l(eHHH caoeH: uenH. Ho 

B rocy,napCTBeHHOH nOJIHTHKe, XOTJI 6bI pa,nH ycnOKOeHHJI Hapo,na, BCe

r.na Heo6xo,nHMbl Mepbl, co3.z:i:a10mHe HeKOTopylO BH,L{HMOCTb cao6o,nbl -
HeKHe ee no.no6HH (simulacra), ,neKopaTHBHLie yqpe)l(,neHHH24 • B npoTH-

20 Wolters F. Uber die theoretische Begri.lndung des Absolutismus im XVII Jahrhundert. 
Festg. fi.ir Schmoller. Berlin, 1908. S. 210. 

21 HanpHMep, e .n;oKJJa.n;ax I06epa JlaHre (Languet H. Arcana seculi dee. sex ti. epistolae 
secretae I Hrsg. von J.P. Ludovicus. Halle, 1600). 

22 J.h M!OHXeHcKoro TaifHoro rocy.n;apcTBeHHoro apxHea. K. schw. 50/28 fol. 124 (He 
ny6JIHKOBaJIOCL ). 

23 C/apmar A. De arcanis rerum publicarum. 1, VI. Bremen, 1605 (cnycrn roll nocne 
cMepTH aernpa HJ.llaHo ero 6parnM). B 3ni.1eeHpoeoM Hl.llaHHH «ApKaHOB» Kp. lie1oni..n;a 
1644 r. ony6nHKOBaHLI TaKJKe UHTHpyeMLie HHJKe KnanMapoBLI Conclusiones de juro publico. 

24 TpucTa neT cnycrn :no ei.1paJKeH11e ynoTPe6m1eT AHTOH MeHrep (Menger A. Neue 
Staatslehre. S. 95. Anm.), H TOJKe .llJIJI rnro 'IT061.1 OTJIH'IHTL .n;eifcTBHTeJILHYIO npH'IHHY OT 
KaJKymettCJI. CKOJIL HH MaJIO OH eyMaeT npH '.HOM 0 CBJIJH c JIHTepaTYPOtt apKaHOB, ece JKe 
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BOilOJIQ)KHOCTb BhICTynaiomHM Ha nosepxHOCTh, oqeBH.!l;HhIM MOTHBaM 

pecny6nHKaHCKHe apKaHhI (arcana Reipublicae) .srnm110TCJ1 BHYTPeHHH
MH .n;BH)l(ymHMH cunaMH rocy.n;apcTBa. CornacHo B033peHHHM Toro spe

MeHH, :no He KaKHe-TO Ha.D;JJHqHOCTHhie COQHaJibHbie HJIH 3KOHOMHqec

KHe CHJihI; .!l;BHraTeJib MHpOBOH HCTOpHH - 3TO pacqernHBOCTb rocy.n;ap.sr 

H ero TaHHOro rocy.n;apCTBeHHOro COBeTa, BbIBepeHHhIH nnaH npaBJIW:HX 

KpyroB, CTpeMRmHXC.!I oxpaHHTh ce6.sr H rocy.n;apCTBO, npuqeM BJiaCTb 

npaBHTeneii, o6mecTBeHHoe 6naro H o6mecTBeHHhIH nop.sr,n;oK H 6e3o
nacHOCTh ecTh, KOHeqHo )l(e, o.n;Ho H TO )l(e (KH. I, rn. 5). ApKaHhI no.n;

pa3,n;em110TCH Ha apKaHhI BJiaCTH (arcana imperii) H apKaHhI rocno,n;cTBa 

(arcana dominationis); B nepBoM cnyqae pe% u,n;eT o rocy.n;apcTBe (T. e. 

0 <t>aKTHqecKH CJIO)l(HBIIIeHCJI BJiaCTHOH CHTyaQHH) B 061>1qH1>Ie BpeMe

Ha. II03TOMY K apKaHaM BJiaCTH OTHOC.!ITC.!I pa3JIHqaiow:HeCJI B 3aBHCH

MOCTH OT qiopMbI rocy.n;apcTBeHHOro ynpaBJieHH.!I (MOHapXHJI, apHCTO
KpaTHJI, .n;eMOKpaTHR) MeTO.D;bI y.n;ep)l(HBaTb Hapo.n; B CilOKOHCTBHH. 

HanpHMep, npH MOHapxHH HJIH apHCTOKpaTHH 3TO - npusneqeHHe ero K 

yqaCTHIO B ,n;eRTeJibHOCTH IlOJIHTHqecKHX HHCTHTYTOB, KOHKpeTHee )l(e -

CBo6o.n;a CJIOBa H neqaTH (VI, 11 ), .n;onycKalOW:He MHOroIIIyMHOe, HO B 

IlOJIHTHqecKOM OTHOIIIeHHH He3HaquTeJihHOe yqacTHe B )l(ff3HH rocy.n;ap

CTBa, a TaK)l(e My.n;poe yMeHHe IlOTpa<l>HTb qenoseqecKOMY TW:eCJiaBHIO. 

IloJIHhIH nepeqeHh MaKHasennHeBhIX peQenToB o TOM, KaK cne.n;yeT no

crynaTh, qTo6bI coxpaHHTh 3a co6oii nonHTHqecKyio snacTb, npucyT

cTByeT 3,n;ec1> B TOH )l(e Mepe, qTo H npe,n;cTaBJieHHe o Hapo.n;e KaK 06 

orpoMHOM necTpoM 3Bepe, c KOTOphIM HY)l(HO 06xo,n;HT1>c.sr c n0Mom1>io 

oco6hlx npaKTHK. HanpoTHB, B apKaHax rocno,n;cTBa peq1> u,n;eT o 3aW:HTe 

H oxpaHe npasRmHx oco6 npH qpe3B1>1qaifH1>1x 06cTOJ1Ten1>cTBax, BO spe
MeHa BOCCTaHHH H peBOJIIOQHH, a TaK)l(e 0 cpe.n;CTBaX, KOTOpbie Il03BO
JI.!IIOT IlOJIO)l(HTb HM KOHeQ25 . IlpH 3TOM, O.D;HaKO, oTqeTJIHBO rosopHTCJI, 

qTo Me)l(.!l;y .D;BYMH 3THMH BH.D;aMH apKaHOB HeT 6oJibllIOH pa3HHQhI, no-

cpaBHeHHe nOJIHTHKO-TeXHH'leCKHX B033peHHH Ha rocy;:i:apcTBO c COQHaJIHCTH'leCKHM npe;:i:
CTaBJieHHeM 0 «Ha;:i:cTpoliKe», KOTOpoe B XIX B. CTaHOBHTCll rocnO):lCTBYIOlllHM B caMb!X 
pa3HblX CBOHX HnOCTaCllX " B caMb!X pa3llH'IHb!X nOJIHTH'leCKHX HanpaBJieHHllX, BeCbMa 
noy'IHTeJibHO. 

25 «4eM no;:i:sepraTi. pecny6JIHKY onacHOCTH, JIY'!We noliTH Ha KpaliHHe ycrynKH B03-
MyllleHHOMY " HeyKpOTHMOMY Hapo;:i:y HJIH TeM, KTO BblCTYnaeT npoTHB ;:i:o6pi.1x ttpaBOB. 
Benb nocne roro KaK ttapon 6y;:i:cr yr.mpOTBOpeH, see o6emaHHll MOlKHO B3l1Th HaJa;:i:» (Populo 
tumultanti et feroci satius est ultro concedere vel ea quae contra bonos mores postulant, quarn 
Rem publicam in periculum vocare. Nam postea sedato populo retractari posunt (Conclusiones, 
CXVIII) ). TeJHC, I<OTOpb11i caM no ce6e OTpalKaeT nosceMeCTHytO npaKTHKY KJiaccosoli 6opi.61.1 
( cp.: Mehring. Geschichte der deutschen Sozialdernokratie. IV, 4 Aufl. S. 141 ), B Jroli cj>opMY
JIHpOBKe BOCXOllHT, no Bceli BHllHMOCTH, K !Ocry JlHnCHIO (Lipsius J. Politicorum sive civilis 
doctrinae libri VI qui ad Principem maxime spectant. 1, VI. Leyden, 1589. P. 351): «JIY'!We 
He y6Msali, a 06MaHb1Bali» (falle, falle potius quam caede). 
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CKOJibKY 6naro.neHCTBHe rocy.napCTBa HeB03MO)f(H0 coxpaHHTb, eCJIH He 
coxpaHJ1eTCJ1 6naro.neHCTBHe rocy.napJ1 HJIH npaBJ1meu napTHH (III, rn. l ). 
B Kaqecrne cneuHqmqecKoro apKaHa rocno.ncrna, npHMeHJ1eMoro apHc
TOKpaTHeii, onHCbIBaeTCJI, B qacTHOCTH, .I(HKTarypa; ee uenb -ycrparne
HHe Hapo.na nyreM yqpe)f(,D;eHHJI TaKOH BJiaCTHOH HHCTaHl.{HH, perneHHJI 
KOTOpOH HeJib3Jl 06)f(aJIOBaTb. IlpH 3TOM B HHTepecax apHCTOKpaTHH pe
KOMeH,D;OBaHO CJie,D;HTb 3a TeM, qrn6bI .I(HKTarypa He npeBpaTHJiaCb B npHH
l.{Hnar6 . Bb1.11BJIJ110TCJ1 " .npyrue pa3nuqHJ1. Ilpe)f(.I(e Bcero, rocno.ncKHe 
apKaHbI (arcana dominationis) KaK HeoneMJieMbie cpe.ncTBa nio6oro 
rocy.napCTBeHHOrO npaBJieHHJI H~HO OTJIHqaTb OT <<rocnO.D;CKHX K03-
HeH» ( flagitia domination is), OT «MaKHasennueBbIX coBeTOB» ( consilia 
Machiavellistica), a TaK)f(e OT 3JIOynoTpe6neHHJI CHJIOH, OT THpaHHH, 
OT y3ypnauuu rocy.napcrneHHoro HHTepeca (cattiva ragion di Stato) 
(V, rn. I) . .[(anee, o6a BH.D;a apKaHoB B nOHJITHHHOM OTHorneHHH npoTH
BOnOCTaBJIJllOTCJI npa6aM BJiaCTH u rocno.ncrna (jura imperii H jura 
dominationis )27 . BnacTHbie npasa - no pa3Hoo6pa3Hbie cyBepeHHbie 
npaBa, KaKOBbie co BpeMeH Iio.n;eHa nepequcJIJ110TCJ1 cpe.nu npH3HaKOB 
«Bhlcrneu BJiaCTH» (summum imperium), B qacTHOCTH npaso H3.D;aBaTb 
3aKOHbI; OHH COCTaBJIJllOT OCHOBY (fundamenta) apKaHOB H 0,D;HHaKOBhl 
BO Bcex rocy.napCTBax, Tor.na KaK caMH apKaHbl MeHJllOTCJI B 3aBHCHMO
CTH OT o6CTOJITeJibCTB; HX HeJib3JI nepe.n;aTb KOMY-JIH6o .npyroMy, qTo 
B cnyqae apKaHOB BilOJIHe .nonyCTHMO; HaKOHe11, H 3TO cymecTBeHHOe OT
JIHque, OHH Bee )f(e OTHOCJITCJI K cqiepe npaBa, .naHbl «no BeJieHHIO He6a» 
(fas) u «JIBJieHbI B3opy» (in conspicuo), B TO BpeMJI KaK apKaHbI npe.n
cTaBJIJllOT co6ou TaHHbie nnaHbI u npaKTHKH, noMoraiomue coxpaHHTb 
BnacTHbie npasa (Ill, rn. I). Ilo.n; npasoM rocno.ncrna aBrnp noHHMaeT 
ny6nuqHoe HCKJIIOqHTeJibHOe npaBO, KOTOpoe ,I(OJI)f(HO COCTOJITb B TOM, 
qT06b1 ero o6na.n;aTeJib B cnyqae Heo6xo,n:HMOCTH H B HHTepecax coxpa
HeHHJI rocy.n:apcTBa, no.n:.n:ep)f(aHHJI o6mecrneHHoro cnoKOHCTBHJI H 6e-
3onacHOCTH (tranquillitas, pax et qui es) Mor oTcrynaTu OT 06b1qHoro npasa 
(jus commune). BoiiHa H MJITe)f( - BOT .n:sa Ba)f(HeiirnHx cnyqaJI, KOr,n:a 
3TO npaBo .D;OJI)f(HO 6bITb npHMeHeHO. B KaqecTBe HCKJiioquTeJibHOro npa
Ba OHO J1BJIJ1eTCJ1 oco6bIM npaBoM (jus speciale) B conocTaBJieHHH c 06b1q-

2• «Ho npeJK.11e ecero o JHaKOMCTee c apKaHaMH apncToKpaTH'!ecKoro rocno.11cTea 
CBHJleTeJILCTByeT, nO-BHJIHMOMy, HaJHa'!eHHe pHMCKoro .!IHKTaTOpa nocne npoee.11eHHll 
JaKona 06 anennllUHllX» (Imprimis autem arcanum dominationis Aristocraticae sapere 
videtur creatio ilia Dictatoris Romani post latam legem provocationis. L. III. C. 19); 
.11pyrne BLICKa1L1eaHHll o .!IHKrnrype: Ibid. I. C. II, 12; V. C. 18, 19; Conclusiones, 
XXXVI. 

27 Arcana. L. I. C. IX; III. C. I; Concl. III: MHorne roeopllT, «ny6JIH'!Hoe npaeo eCTL 
TO JKe, '!TO n nonHTHKa, HO JTO neeepno H nponrnope'IHT YTBepJK.11enmo ApncrnTeJill» Uus 
publica est idem quod Politica, sed falso et contra sententiam Aristotelis); Concl. L: npoTHB 
MaKnaeenm1, He ornn'la10mero jura dominationis OT arcana dominationis. 
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HLIM cysepeHHhIM npasoM, Kornpoe HaJhIBaeTcJI o6mHM (jus generale). 
0 ,ll;HKTaType 3,D;eCb rosopHTCJI JIHIIIb B o6mHX qepTax, caMO ee HMJI He 
Ha3hIBaeTCJI28 . 3TO pa3JIH'JeHHe op,D;HHapHbIX H 3KCrpaop,D;HHapHbIX cy
sepeHHbIX npas, KOTOpoMy c11e.nyeT H Ee30Jlb,D;29 ' OCHOBaHO Ha npe.n
CTaBJieHHH 0 TOM, 'ITO cysepeH CBJl3aH npaBHJiaMH 06me1JeJIOBe1JeCKOro 
H ecTeCTBeHHOro npasa. licKJIIO'JHTeJibHOe npaso .nomKHO .neii:CTBOBaTb 
c Or.IDI,ll;KOH pa3Be 'ITO Ha O,ll;HO TOJibKO 6o)l(eCTBeHHOe npaso (jus divinurn), 
see )l(e npO'IHe npaBOBbie 6apbepb1 OTCTynalOT nepe.n HHM. HMeHHO B 
HeM MOil.{h rocy.napcTsa npoJ1sJIJ1eTcJ1 so sceii: csoeii: no11H0Te. KJianMap 
He paccMarpHsaeT noHJITHe noJIHOTLI s11acTH, plenitudo potestatis, Hc
KJIIO'IHTeJibHYIO CHryaQHIO OH cpaBHHBaeT c «'IeM-TO spo.ne JierHTHMHOH 
rHpaHHID> (IV, rn. 2). B .neii:CTBHTeJibHOCTH )l(e pe'Ih H,D;eT KaK pa3 o plenitudo 
potestatis, 0 IlOHJITHH, KOTOpoe B Te speMeHa, B OTJIH'JHe OT Il03,D;Heii:I1Ie
ro rocy.napcTBeHHoro npasa paHHeii: fepMaHcKoii: HMnepHH, eme He 3a
KJI101Ja110 s ce6e JIHIIIh cyMMY onpe.neneHHhIX, no.no6a10mHx repMaH
cKoMy HMneparnpy H orosapHsaeMLIX 3a HHM npas H He 6bIJIO JIHIIIh 
<mo.no6HeM cysepeHHTeTa» (simulacrum majestatis)30 , a 03Ha'Iano s npHH
QHne HHKaK B npaBOBOM OTHOIIIeHHH He orpaHH'IeHHOe BJiaCTHOe IlOJIHO
MO'JHe, KOeMy )1;03BOJIJIJI0Cb BMeIIIHBaTbCJI B cymecTBylOil.{HH npasono
PAAOK, s .neJITeJihHOCTh cymecTByJOmHx yqpe)l()l;eHHH H s ocymeCTBJieHHe 
611aronpH06peTeHHhIX npas. IloJIHOMO'IHe no npe.ncrns11J1eT co6oii: 
BJiaCTb, B03Bbllllal0ll.{YIOCJI Ha,D; op,D;HHapHbIMH yqpe)l(,D;aeMblMH HHCTaH
QHJIMH H 3aKJIIO'JalOil.{YIO B ce6e HHCTaHQHIO yqpe,D;HTeJibHYIO, H 3aqac
TYIO BhirJIJI,D;HT TO'IHO TaK )l(e, KaK s cospeMeHHOM rocy.napcTse scecH
JIHe pouvoir constituant, yqpe,D;HTeJihHOH s11acTH. To 06crnue11hCTBO, 
'ITO OHO 6bIBaeT orpaHH'JeHO HCKJIIO'JHTeJibHbIM c11y1JaeM, Il03HTHBHOro 

28 Arcana. IV. c. VIII u. III. - np1!Be)leHHal1 meci. Ql!TaTa 0 TOM, 'ITO BO llHll Ml!TeJKa 
see npasa CJie)lOBaJIO 6M OT)laTh B PYKll O)lHOro 'leJIOBeKa If B TaKOe BpeMll «ynpaBJil!Tb 
sceM11 )leJ1aM11 e)ll!HOJIH'IHO» (manu omnia gubemare, np11'leM manus, B npoT11sonoJ10JK
HOCTh jus, 03Ha'!aeT scero Jll!Wb <j>aKTll'leCKOe MOry!QeCTBO If 11cnOJIHl!TeJ11.ey10 BJiaCT!.), 
OTC!.IJ!aeT Hae KO BTOpOH KHl!re Jll!Blfll. Cy)lll no KOHTeKCTY, 3TO MOJKeT 61.ITb TOJl!.KO <j>par
MeHT II, 31, n. 10 (llHKTarypa MapKa Banep11l! 494 r.). KnanMap, KaK 11 ero cospeMeHHllKll, 
6oni.we rosop11T o BHYTPeHHllX BOJIHeHl!llX, 'leM o BOHHax. Ho KaK pa.3 JTO MecTo 113 JI11s11l! 
)laeT nOHl!Tb, 'ITO nepBOHa'laJl!.HO )llfKTaTop 61.m ecero Jll!Wb BOeHH!.IM rnaBHOKOMaH.1(}'!0-
WllM, a lll!KTarypa He )lOJIJKHa 61.ma 11cnOJ1!.30BaTbCll llJ!ll BeyTpeHHHX noJIHTl!'leCKllX QeJieH. 

29 De Arcanis Rerumpublicarum. Elzevir-Ausgabe. 1644. Capp. IV, VII, X; CM. TaKJKe 
Tractatus posthumus de origine et successione variisque Imperii Romani mutationibus. 
Ingolstadt, 1646. Pars II. Cap. I. P. 150. L{e<j>11H11Q11ll jus dominationis KaK 11cKJ110'IHTeni.
Horo npaea ecn YJKe y Ani.6ep11Ka feHT11J111ca (Alb. Gentilis. De potestate Regis absoluta. 
Hannover, 1605. P. 11, 25). 

30 PaJJill'IHe MeJK.1(}' cyeepeHH!.IMll npaeaM11 (jura majestatis) 11 OllHOH n11wi. Blflll!MO
CTh!O cysepeH11TeTa (simulacra majestatis) (nocJiellHIOIO MOJKHO 6e3 BCllKllX onaceHHH npe
llOCTaBllT!. repMaHCKOMY 11Mneparopy) npoee)leHo y HnnoJ111Ta Jlan11)lcKoro (Hypolithus a 
Lapide. De Ratione Status in Imperio nostro Romano-Germanico. 1640. Pars II. Cap. VI.) 
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3HatieHml He HMeeT, Be,!lh orpaHH'leHHe, 0 KOTOpOM Tyr H,!leT petib, IlOHH

MaeTC.JI TOJihKO KaK BhIBO,!lHMOe 113 npHHQHilOB cnpaae,!J)IHBOCTH. B 10p11-

,!lHtiecKoM )[(e OTHOIIIeHHH Yl[HTbIBaeTC.JI JIHIIIb TO, 'ITO pellleHHe, HMeeT 

HJIH He HMeeT MeCTO HCKJIIO'IHTeJibHbIH cnyqaH:, Bcer,!la npHHHMaeT caM 

o6Jia,!laTeJih IlOJIHOTbl BJiaCTH. 3TO 6hIJIO rocy,!lapcrneHHO-npaBOBOe no

H.JITHe, c IlOMOIQbIO KOToporo MOrJIO 6bITb ynpa3,!lHeHO cpe,!lHeBeKOBOe 

npaBOBOe rocy,!lapCTBO H ero 'IHHOBHa.JI 11epapx11.J1, OCHOBaHHa.JI Ha 6na

ronp1106peTeHHhIX npaaax. B qacTHOCTH, B caoeH: 6opb6e npoTHB He

MeQKHX cocnoa11H: 3TO noHHTHe nhITaJIHCh 11cnoJih30BaTh Kapn V 11 rl>ep

.llHHaH.ll II. IIepetIHCMH jura dominationis, MhI ,!lenaeM nonhITKY caecTH 

HeorpaHH'leHHYIO IlOJIHOTY BJiaCTH K OT,!leJibHbIM orpaHH'leHHblM OTHO

llleHH.JIM. HecMorpa Ha 3TO OHH 11 y KnanMapa ocTaIOTCH o6IQHM noJIHO

MO'IHeM npe,!lnpHHHMaTb Te MepbI, KOTOpbIX Tpe6yeT IlOJIO)[(eHHe ,!leJI, 

T. e. 'leM-TO npHHQHilHaJihHO HeorpaHH'leHHhIM. KaJanoch 6bl, HCKJIIO'IH

TeJihHOe npaao eme OCTaeTCH npaBOM, IlOCKOJibKY OHO, IlO-BH,!lHMOMy, 6hl

aaeT orpaHH'leHO HCKJIIO'IHTeJibHbIM cnyqaeM, B ,!leHCTBHTeJibHOCTH )[(e 

aonpoc o cyaepeHHTeTe coana,!laeT c aonpocoM o qpe3BhI'laHHhIX npaaax 

(jura extraordinaria). rocy,!lapCTBO, corpacaeMOe COCJIOBHbIMH H KJiaCCO

BhIMH 6HTBaMH, HaxO,!lHTCH, cornaCHO caoeH: KOHCTHTYQHH, B nepMaHeHT

HOM HCKJIIO'IHTeJihHOM COCTOHHHH, H ero npaao B TaKOM cnyqae ,!lO noc

Jie,!lHero CBOero 3JieMeHTa j[BJij[eTCH HCKJIIO'IHTeJihHblM npaBOM. Ilo3TOMY 

TOT, KTO rnaBeHCTByeT B HCKJIIO'IHTeJibHOM IlOJIO)[(eHHH, rnaBeHCTByeT H 

B rocy,!lapCTBe, IlOCKOJibKY HMeHHO OH pelllaeT, KOr,!la ,!l0JI)[(H0 HacTy

IlHTb TaKoe COCTOHHHe H 'ITO TOr,!la IlOTpe6yeTC.JI npe,!lnpHHHTb coo6pa3HO 

noJio)[(eHHIO ,!len31 • TaKHM o6pa3oM, acaKoe npaao oKaHtIHBaeTca yKa-

3att11eM Ha IlOJIO)[(eHHe ,!leJI. 11aCTHOMY npaay eme MO)[(HO 6hIJIO 6hl OT-

11 Ilo:nOM)' HMnepaTOpCKHH !OpHCT lieJOJJb,!l (Tractatus posthumus, p. 150) rosOpHT: 
see, 'ITO nponHcaHo B Kanmym1um1x, KacaeTc11 Torri.Ko op,!lHttapttblX BJJaCTeii (ordinaria 
administratio) H B HCKJJJO'IHTeJJbHOH CH'ryaUHH HH'leM He CBll3bJBaeT HMneparopa, noCKOJJb
KY He OTHOCITTCll K «3KCTpaOp,!lHHapHOH BJJaCTH, o6rra,!lall KOTOpOH HMneparop H MOlKeT 
,!lerraTh TO, qero Tpe6yeT tteo6xo.!lHMOCT1>» (extraordinaria potestas, secundum quam utpote 
Imperator agere potest, quae necessitas requirit). B Ka'lecTse npHMepa OH npHBO.!lHT crry
qaii, KOr,!la HMneparop <l>ep.!lHHaH.!l no,!lsepr onarre mt>arri.urpa<f>a <l>pH.!lpHxa, o6rrH'leHHoro 
B MllTeJKe, H OT,!laJJ ero CaH ,!lpyroMy sonpeKH npe,!lnHCaHHOH KanHryJJllQHllMH npoue.!lYpe, 
«nOCKOJJbKY npH TOr,!lallJHeM nOJJOJKeHHH ,!lerr H He MOr nocrynHTb no-,!lpyroMy» (quia 
nempe pro statu rerum tum praesentium aliter fieri nequivit). KpHCTHaH liHHep (Biener 
Chr. G. Bestimmung der kaiserlichen Machtvollkommenheit in derdeutschen Reichsregierung. 
Leipzig, 1780) TOJKe HCXO,!lHT H3 TOro, 'ITO H3Ha'laJJbHO noJJHOTa BJJaCTH 6i.ma B03BbllllaJO
IUHMCll Ha,!l Op,!lHHapHblMH HHCTaHQHllMH «cpe.llOTO'IHeM 3KCTpaOp.llHHapHb1X cpe.llCTB .llJlll 
coxpaHeHHll rocy.llapCTBa npH pa3Hb1X KOilJJH3HllX» (S. 6), HO BbICrynaeT npOTHB «QeJapH
aHues», T. e. HMneparopCKHX IOpHCTOB (lliTaMnepa, Myni.ua, JIHHKepa, fyMnepa), KOTO
pi.1e 3TY B03BbllllaJOlllYJOCll Ha.ll Op,!lHHapHblMH HHCTaHUHllMH noJJHOTY BJJaCTH npHnHCbIBa
JOT HMneparopy (S. 100 ff., TaM JKe cnHCOK ,!laJJbHeHJlleH JJHTeparypbl). CM. TaKJKe HHlKe, 
B KOHlle 3Kcrypca 0 BarrrreHJllTeHHe. 
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seCTH KaKOH-TO - orpaHHqeHHhIH H He6e3orosopoqHhIH - rrpOCTOp AJUI 
~eH:cTSIDI. Ho To, qTo rry6nHqHoe rrpaso HenhJ.11 TPaKTosaTh TaK, KaK TPaK
ryeTc.11 3TO qaCTHOe rrpaso, H qTQ IIO poey csoeMy 3TO coseprneHHO pa3-
mfqHhie seuui:, - s nHTeparype apKaHos pa3yMenoch caMo co6oH:. IlpH
MeH.llTh K rry6nHqHOMY rrpasy, r~e rnaseHcrnyeT salus publica, coo6pIDKeHID1 
paseHCTsa H crrpaseMHSOCTH, aequitas Hjustitia, u.ap.11mHe s c<t>epe qacT
Horo rrpasa, Ka:>KeTC.11 ee asTopaM OTOpsaHHOH OT :>KH3HH HaHSHOCThlO. 
B ~enax rry6nHqHhIX, s sorrpocax soeHHOro, IIOCOnhCKOro, MyttHU.HIIanh
HOro H rocy~apcrneHHOro rrpasa see pernaeT He paseHcrno (aequitas), 
a Morymecrno Tex, KTO rocrro~crnyeT (vis dominationis), T. e. anL.11HChI, 
soH:cKa H ~eHhrH32 • TaM, r~e see orrpe~en.11eTc.11 KOHKpeTHhIM rrono:>KeHH
eM ~en H KOHKpeTHhIM peJynhTaTOM, KOTOporo HY:>KHO ~o6HThC.ll, pa3nHqHe 
Me~ rrpasOM H 6ecrrpasHeM CTaHOSHTC.11 HH Ha ~o He ro~HOH <t>opManh
HOCThlO, ecnH TOnhKO ero He rrpHHHMaTh s pacqeT KaK rrapa$paJy u.eneco
o6pa3HOCTH HnH KaK ShipIDKeHHe Tex rrpe~cTasneHHH o rrpase H 6ecrrpa
SHH, KOTOpbie y:>Ke TaK HnH HHaqe rocrro~cTBylOT cpe~H nio~eH:. Ee3 
yKaJaHH.11 Ha crreu.HanhHO orosapHsaeMoe rrono:>KeHHe ~en ( clausula rebus 
sic stantibus ), KaKosoe ~on:>KHO 6LITh xapaKTepHo AJU1 rry6nHqHoro rrpasa, 
J~ecb o6oHTHCh HeS03MO:>KH033 . 

3amHTHHKaMH cymecrnyiomHx cocnosHhIX rrpas rrpoTHs a6conlOTH
cTcKoro «rocy~apCTSeHHOro HHTepeca» ShICTyrrHnH MOHapxoMaXH, CTO-

32 Clapmar. Op. cit. IVc. I, Vic, I, 21; Conclus. LVI. Coroll. 2 K Conclus. - L{anee 
cne.rzyeT rp~aQllll pa3n11qui.IX BllJJ;OB npasa: «EcTeCTBeHttoe npaso KoppeKT11pyeTCll MeJK
eyuapoJJ;Hl>IM npaBOM, MeJKJJ;yttapoJJ;HOe npaso - BOeHHblM, BOeHHOe - nocOJibCKllM, no
COJil>CKOe - rpaJKJJ;aHCKllM» (Jus naturae corrigitur a jure gen ti um, jus gen ti um a jure militari, 
jus militare a jure legationis, jus 1egationis a jure civili), a nocneJJ;Hee, s CBOIO oqepeJJ;b, 
«ilpasoM, Koropoe "HaJb!BalO uapcKllM, 11n11 rocnoJJ;CKllM» (ajure quod appello Regni sive 
dominationis), JJ;Jill xapaKTep11crnK11 KOToporo KnanMap np11soJJ;11T BblpaJKett11e U11uepoua: 
«BHllMaif 11 s ToquocT11 cneeyif CKaJaHHOMY» (animadverte et dicto pare), TOrJJ;a KaK o 
BOeHHblX cyJJ;ax OH rosop11T: «B BOeHHOM npasocywm Bb!ClllllH JJ;OBOJJ; -JJ;eHbrlf» (militaris 
jurisdiction is summa ratio pecunia (IV, c. I)). 06 «YJKaCa10w11x» nocneJJ;CTBlll!X :noro 
pa3n11qeH11l! ny6n11qHoro 11 qaCTHoro npasa, s c11ny KOToporo ny6n11qHoe npaso, Ha ca
MOM JJ;eJie, np11paBHllBaeTCll K rocyJJ;apCTBeHHOMY II o6wecTBeHHOMY llHTepecy, c BOJMywe
HlleM rosop11T JleHryJI s coq11HeH1111, KOTOpoe 11 s npoq11x acneKTax roJKe JJ;OJIJKHO 6i.ni. 
np11q11cneHo K n11repaType apKaHOB (Lentulus. Augustus sive de convertenda in monarchiam 
republica. Amsterdam, 1645. P. 83). To, qro s HeM rosop11Tcl! o JJ;llKTarype (P. 6, 9, JO, 
100, 110), np11M1>1KaeT K CKaJaHHOMY MaK11ase]IJI1111 KnanMapoM. T11n11qHo BblCKa3b!BaH11e 
feHT11n11ca (De 1egationibus. London, 1585. L. II. C. 7): cMelllHO HaJ1>1saTb TYPKY rnpa
HOM, JJ;a II soo6we TPYJJ;HO OTJillqllTb rnpaHa OT KOpOJill; no3TOMY Ha sonpoc 0 TOM, B KaKOH 
Mepe npOTllBHllKa B rpaJKJJ;aHCKOH BOHHe cneeyeT paccMarp11saTb KaK BOIOIOillYIO cropoHy 
e paMKax soeHHoro npasa, 0Tseqa10T TaK JKe, KaK ysaJKaeMble IOpllCTbl 0Tseqan11 Ha uero s 
1919 r.: «cnyqaif paccyJJ;11T» (eventus judicabit). 

33 Mu/tz J.B. Repraesentatio majestatis imperatoriae. Oettingen, 1690. Pars I. C. 12. -
B KHllre JJ;eJiaeTCll nonblTKa yKpenllTb npelKHIOIO llMneparopcKY!Q BJiaCTb c OOMOWblO YM0-
3aKJIIOqeHllH, llCXOJJ;l!WllX 113 nOJIHOTbl BJiaCTH. 
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J1s11rne Ha noJHQIDIX npasosoro roey.napeTBa. Ilo ux eo6eTBeHHLIM eno
saM, OHH XOTeJIH npOTHS06opeTSOSaTb .nyxy MaKHaseJIJIH3Ma. «06SHHe
HHJl npoTHs THpaHos» IOHHJI EpYTa34 , KaK H see npoque eo'IHHeHHJl, pO)l(
,neHHhie no)l(apoM Bap<t>onoMeeseKOH HO'IH, SH.nJIT s JTOM «TJieTsopHOM 
yqeHHH» (pestifera doetrina) esoero rnasHoro npoTHSHHKa. Oeo6eHHO 
HHTepeeHo, 'ITO ,nHKTaTYPa, e TaKOH peryJIJ1pHOeTblO seTPe'lalOIQaJleJl s eo
'IHHeHHJIX 06 apKaHax, s JIHTepaTYPe MOHapxoMaxos XVI s. no'ITH He yno
MHHaeTeJl. Y IOHHJI lipYTa, npotIHee seex yKopeHeHHoro s KJiaeeuqeeKoii 
TP3.nHQHH35 , a6eOJIIOTHhlH roey,napb HaJBaH THpaHOM, HO HeeMOTPJl Ha TO, 
'ITO 3TO o603Ha'leHHe qaeTO npHMeHJIJIOeh K U:e3apio, a ero THpaHHJl no 
<t>opMe esoeii 6hIJia see )Ke ,nJIHTeJihHOH ,nHKTaTYPOH, s «06SHHeHHJIX» 0 
,nHKTaTYPe He rosopHTeJl. B U:e3ape OHH XSaJIJIT TOJihKO TO, 'ITO OH XOTJI 6bI 
enpaUIHsan Hapo.n H eoxpaHJ111 su,nuMoeTh, «sHellIHHH 611eeK» npasa (juris 
praetexturn)36 • Onpe.neneHHe THpaey .naeTeJl e noJHIJ,HH enpase,nnusoeTH: 
THpaH - 3TO TOT, KTO JIH6o 3as11a,nesaeT SJiaeTblO eHJIOH H KosapHblMH 
MaHunyJIJ11.1,HJlMH («THpaH 6e3 THTYJia», tyrannus absque titulo), 11u60 3110-

:14 l..(HTaTbI B TeKCTe npHBO.llJITCll no 3,!J.HH6yprcKOMY HJ,!J.aHHIO 1579 r. 8 Ka'leCTBe 
xapaKTepHoro npHMepa JIHTepaTypi.1 MOHapxoMaxoe «06BHHeHHll» ei.16paHbI J.D.eci. He 
TOJI!.KO nOToMy, 'ITO OHH CO.D.epllCaT «HaH6oJiee THnH'IHOe B!.IpallCeHHe» (CM. y Ani.6epTa 
3ni.KaHa (Elkan A. Die Publizistik der Bartholomausnacht. Heidelberg, 1905. S. 171)), 
«06paJLtOBYIO o6pa60TKY» H «060611.1eHHe» ecex 3THX CO'IHHeHHii no TeopHH rocy.D.ap
CTBa (CM. y JllO.D.BHra Kap.D.ayHca (Cardauns L. Die Lehre vom Widerstandsrecht des Volkes 
usw. Bonner Diss. 1903. S. 99)), HO npelK.D.e ecero nOTOMy, '!TO .!J.PYTHe MOHapxoMaxH 
npHBO.llJIT, rnaBH!.IM o6paJOM, JIH60 TCOJIOTH'ICCKHe (HJIH MOpaJI!.HO-TCOJIOTH'ICCKHe) .D.OKa
JaTeJI!.CTBa, JIH6o, KaK XoTMaH H oLIOKeHeH, .D.OKaJaTeni.cTBa HCTOpH'leCKHe, co ccbIJIKoii Ha 
HCTOpHIO repMaHCKoro npaea. 06 AlILTYJHH CM. HHlKe, rn. III, e paccylK.D.eHHllX o Pycco. 

lS OH HaH6onee Pa.D.HKaJieH TaKlKC H B TOM CMbICJie, '!TO ero apryMeHTbI HaH6oJiee 
a6cTpaKTH1.1. OH xo'leT cne,!J.oeaTL «MeTO.!J.Y reoMeTPQB» (more Geometrarum) H KOHCTpy
HpoeaTL rocy.D.apcTBO no npHHQHnaM cnpaee.D.JIHBOCTH (CM. npe.D.HCJIOBHe). }J.Jill ero pal.IH
OHaJIHJMa xapaKTepHo JaHMCTeoeaHHoe y ApHCTOTCJill onpe.D.eJieHHe JaKoHa: JaKOH eCTL 
cee.D.eHHLie e e,!J.HHCTBO paJYM H MY.!J.POCTh MHOrHX npoHH1.1areJl!.HLIX JIIO.D.eii (lex est multorum 
prudentum in unum collecta ratio et sapientia), nyqllle cnyI11aT1.cJ1 JaKoHa, 'ICM JI106oro 
CKOJIL yro.D.HO YMHOro '!eJioeeKa, H6o e JaKoHe rnaeeHCTeyer paJyM (ratio), a He npHcTpa
CTHll (cupiditas), qenoeeK lKC «no.D.eeplKeH paJHoo6paJHLIM a<j><j>eKTaM» (variis affectibus 
perturbatur) (S. 115-116); QCJIHKOM B pycne KJiaCCH'leCKOfO yqeHHll 0 THpaHe JiellCaT H ero 
CJiaBOCJIOBHll B a.D.pec l>pYTa (S. 188). IlpH HCTOpH'leCKOM paCCMOTpeHHH yqeHHll 0 npOTH-
80,!J.CHCTBHH eJiaCTllM HCJI!.311 HfHOpHpoeaTh 3TY KJiaCCH'!eCKYIO Tpa.D.HLIHIO, BC.lib eme He
CKOJI!.KHMH ,!J.eCJITHJleTHJIMH paHee OHa noJiyqHJia CCHCaQHOHHOe BbipalKCHHe B «Anono
rHH», CO'IHHeHHoii e ceoe onpae.D.aHHe JlopeHLtHHO Me.D.H'IH (JlopeHQa'l'IO ), y6Hii1.1eii 
repuora AlleKCaH.D.pa <l>nopeHTHHCKOro ( 153 7, TeKCT y JlHJHO ). 8 ceoeM o6i.eMHOM Tpy.D.e, 
OOCBJlll.leHHOM yqeHHIO 0 npOTHBO.D.eiiCTBHH, 80JI!.QCH.D.Op<j> B!.IJIBHJI TCCHYIO CBJIJ!. yqeHHll 
MOHapxoMaxoe c coepeMeHH!.IM HM noJHTHBHbIM COCTOllHHeM rocy,!J.apCTBCHHOro npaea 
(CM. Wolzendorff. Staatsrecht und Naturrecht. Breslau, 1916), HO, no-BH.D.HMOMy, KaK paJ 
«06eHHeHHll» l>pYTa 'lame ecero H ei.ma,!J.alOT HJ 3Toro KOHTeKCTa. 

:16 Vindicae. P. 81-82; .D.pyrHe ei.1CKaJ1.1eaHHJ1 o pHMCKoii HCTOpHH CM.: P. 93, 121, 
162, 188. 
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ynorpe6m1eT BJiaCTblO, B03JIO:>KeHHOH Ha Hero no npasy, Hapyrnrui 3aKOHbl 
H .n:orosopbI, KOTOpbiM OH npHCHrffYJI («THpaH no ompasneHHIO BJiaCTH», 
tyrannus ab exercitio, p. 170). Coo6pa3HO npasy, ompaBJieHHe CJI}':>K6bl 
COCTOHT B TOM, qTO rocy.n:apb co6nio.n:aeT 3aKOHbl, H3.n;asaTb KOTOpbie MO
:>KeT TOJibKO Hapo.n:, T. e. COCJIOBHJI. Bonpoc B TOM, )l;OJI:>KeH 3aBHCeTb npa
BHTeJib OT 3aKOHa HJIH 3aKOH OT npaBHTem1, rex a lege an lex a rege pendebit 
(p. 113 )? 0Tcio.n:a BbITeKaeT npocrne paJ.n:eneHHe snacTeH, 3aKoHo.n;aTeJib
HOH H HCnOJIHHTeJibHOH, npHqeM 3aKOH Bbipa:>KaeT BOJIIO Hapo.n:a, T. e. ero 
COCJIOBHOro npe.n:cTaBHTeJibCTBa, a rocy.n:apb npaBHT KaK «HCnOJIHHTeJib, 
uanpaBHTeJib, 6niocTHTeJib H CJI}':>KHTeJib 3aKoHa» (executor, gubernator, 
curator, minister legis), KaK «nepBbIH cnyra rocy.n:apcTBa» (supremus Regni 
officiarius, p. 89), KaK «opy.n:He» (organ um) 3aKOHa, HO TOJibKO KaK «Teno» 
3aKotta, a ue KaK ero «.n:yrna» (p. 115-116). IlpHHHMaTb perneuHe o soH:
ue H MHpe TO:>Ke .n:on:>KeH Hapo.n:, rocy.n:apio :>Ke no.n:o6aeT caMo se.n:eHHe 
BOHHbI. Hapg.n;y c rocy.n:apeM, KaK ynonttoMoqeHHbIM rocy.n:apcTBa, ecTb H 
.n:pyrHe officiarii Regni, KOTOpb1e He no.n;qHHeHbl eMy, aJ1Bm110TCJ1 ero «co
npaBHTeJIJIMH» ( consortes ). KpoMe rnro, scg .n:euenhHOCTb rocy.n:apg .n:on
:>KHa KOHTpo1mpoB3'ThcJ1 ceuarnM, KOTopoMy seneHo Ha6nio.n:an ( examinare, 
p. 128) 3a TeM, KaK 3aKOHbl HCTOJIKOBbIBalOTCJI KOponeM H KaK OHH Hcnon
HJllOTCJI. Bee officiarii Regni, T. e. cocnoBHbie ynonHoMoqeHHbie, B3Hhie 
BMeCTe, 3HaqaT 6oJibllle Kopom1, KOTOpbIH JIBJIJleTCJI JIHlllb nepBbIM cpe.n:H 
HHX. HenpasoMepuoe pacrnHpeHHe snacTH rocy.n:apeH: uaqHHaeTCJI 06b1q
HO c Toro, qTo OHH orreCHJllOT Ha 33.n;HHH nnaH 3THX COCJIOBHbIX ynoJIHO
MoqeHHbIX H C03bIBalOT HX co6paHHe TOJibKO B qpe3BbJqaHHbIX cnyqruix 
(p. 89). B «06BHHeHHJIX» JICHO BH.n;eH H .n:pyroH: rnaBHbIH nyHKT 6opb-
6b1 - npOTHBOnOJIO:>KHOCTb Me:>K.n;y a6COJIIOTHCTCKOH 6iopOKpaTHeH H co
CJIOBHbIMH ynonttoMoqeHHbIMH. Cornacuo «06BHHeHHJIM», rocy.n:apb xorn 
H )l;OJI:>KeH HMeTb CBOHX officiarii, HO HX noJIHOMOqffjj npeKpamaioTCJI co 
CMePTblO KOpOJIJI, rnr.n:a KaK officiarii Regni CBOH noJIHOMOqHJI coxpaHJl
IOT. KoponescKHe ynonttoMoqeHHbie - 3TO npocTo cnyrH, «KOHX HaJHa
qeHHe TOJibKO a nocnyrnaHHH» (servi ad obsequium tantummodi instituti). 
TeM caMbIM a «06sHHeHHJIX» .n:eH:cTBHTeJibHO 6hm 3aTpOffYT, xorn .n:ocKo
HaJibHO H He HCCJie.n;oBaH, pernalOll.{HH MOMeHT: HMeHHO 3TH servi, KaK 
6y.n:eT noKaJaHo B cne.n:yiomHx rnasax, a ponH rocy.n:apesbIX KOMHccapos 
nocnoco6cTsosaJIH ynpa3.n;HeHHIO npasosoro rocy.n:apcTBa. 

TeopeTHqecKoe o6ocuosauHe «06sHHeHHH» TO:>Ke npoxo.n:HT MHMO 
3aTPy.n:HeHHJI, 0 KOTOpOM B Te BpeMeHa, co6CTBeHHO, H lllJia peqb H 6naro
.n:apg KOTOpOMY a6COJIIOTH3MY BHOBb H BHOBb y.n:asaJIOCb onpas.n;aTbCJI. 
B «06BHHemrnx» Koponb H3o6pa)l{eH KaK cnyra ( officiarius ), a Hapo.n: -
KaK rocno.n;HH ( dominus ). Koponb .n:on)l(eH snacTBosaTb, imperare, HO 3TO 
03uaqaeT (TYT npHBO.ll:HTCJI UHTaTa H3 AsrycTHHa) 3a60THTbCJ1 06 o6meM 
6nare. E.n;HHCTBettHrui 3a.n;aqa Kopong - npHHOCHTb noJib3Y Hapo.n:y ( utilitas 
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populi, p. 108) mm rocy,Z1,apcTBy (Reipublicae, p. 140). Monqamrno, cnos
HO 3TO pa.3yMeeTCH caMO co6oii:, npe,ll,TIOJiaraeTCH, qTQ o6mecTBeHHbIH 
HHTepec, KaK H npaso, eCTb HeqTo O,ll,H03HaqHoe, He TIO,ll,Jle)l(amee HHKaKO
MY coMHeHHIO H HenpeMeHHO noJibJy10meecH sceo6mnM npH3HaHHeM. Ho 
HMeHHO TYT B03HHK TOT pa3pbIB, KOTOpbIH ,ll,eJIHT Bee ecTeCTBeHHOe npaBO 
XVII B., o6hrqHo paccMaTpnsaeMoe B KaqecTBe e,ll,HHoro o6pa.JoBaHHH, Ha 
,ll,Be coseprneHHO pa3JIHqHbie CHCTeMbI. 3TO pa3,ll,eJieHHe MO)l(HO oxapaK
TepH30BaTb KaK npOTHBOTIOJIO)l(HOCTb ecTeCTBeHHOro npasa no cnpa6ed
JIU60Cmu H Hay 1mo20 ecTeCTBeHHOro npaaa (B CMbICJie ecTeCTBeHHOHayq
HOHT0qffOCTif)37. EcrecrneHHoe npaso cnpaae,ll,JIHBOCTH, KaK OHO BbICTynaeT 
y MOHapxoMaXOB, )laJibIIIe 6MJIO pa3BHTO fpou:HeM; OHO HCXO,ll,HT H3 TOro, 
qTo cymecTByeT HeKoe ,ll,orocy.ZlapcTBeHHoe npaao, 06na,Z1,a10mee onpe,ll,e
neHHbIM CO,ll,ep)l(aHHeM, TOr,ll,a KaK B OCHOBaHHe HayqHOH CHCTeMbI fo66ca 
co BCeH onpe,ll,eJieHHOCTblO TIOJIO)l(eH Te3HC 0 TOM, qTo .llO rocy,ll,apcTBa 
H BHe rocy.ZlapcTBa HHKaKoro npasa He cymecTByeT H qrn u:eHHOCTb rocy
.ZlapcTBa 3aKJI10qaeTCH KaK pa.3 B TOM, qTo OHO C03,ll,aeT npaBO, pa.3peIIIaH 
cnopbr o npase. Ilo3TOMY npoTHBonono)l(ttOCTb npasoro a Henpasoro B03-
HHKaeT TOJibKO B rocy,ll,apcTBe a 6naro,ll,ap.ir rocy,Z1,apcTBy. focy,Z1,apcTBO He 
MO)l(eT TBOpHTb HenpaBbie ,ll,eJia, TIOCKOJibKY TO HJIH irnoe onpe,ll,eJieHHe CTa
HOBHTC.K npaBOM TOJibKO TIOTOMy, qTo rocy,ll,apCTBO ,[J.eJiaeT ero CO,ll,ep)l(a
HHeM rocy,ll,apCTBeHHOro noseJieHH.K, a He TIOTOMy, qTo OHO COOTBeTCTBYeT 
KaKOMy-TO H,ll,eany cnpaBe,ll,JIHBOCTH. 3aKOHbI C03,ll,alOTC.K He HCTHHOH, a 
asTOpHTeTOM (Autoritas, non Veritas facit Legem - «Jlesna<l>aH», rn. 26). 
3aKOH - 3TO He KaKaH-TO cnpaBe,ll,JIHBaH HOpMa, a npHKa.3, pacnop.ir)l(ettHe 
(mandatum), OT,ll,aBaeMOe TeM, KTO 06na,Z1,aeT HaHBbICIIIeH BJiaCTblO H, 
TIOJib3Y.KCb eii:, XOTeJI 6br onpe,ll,eJI.KTb ,ll,aJibHeHIIIHe nocrynKH IlO,ll,,ll,aHHbIX 
rocy,Z1,apcTBa («0 rpa)l(,ll,aHHHe». VI, 9). qenoseK HeBHHOBeH, ecnH ero 
onpaB,ll,aJI rocy,Z1,apcTBeHHbIH cy.ll.h.K. CysepeH pernaeT, qrn npHHa,ll,Jle)l(HT 
MHe H qTo - Te6e, qTo IlOJie3HO H qTo Bpe,ll,HO, qTo ,ll,OCTOHHO TIOXBaJibI H 

37 HeKoropoe CXOJ{CTBO, XOTII HH B KOeM c.rryqae He a6coJJJOTHOe nOJ{06He, nOlBOJJJleT 

npoeeCTH napaJJJJeJJb MelK.zzy JTOii npOTHBOnOJJOlKHOCTbJO cnpaeel{JJHBOCTH H Hay<IHOCTH H 

BOlHHKaJOmeii e XIX e. npoTHBononolKHOCTbJO JTH'lecKoro (TaK HalbIBaeMoro ecTeCTBeH

Ho-npaeoeoro) H «HayqHoro» couuanu1Ma. Bo ec11KoM cnyqae, cepbe3Hoe eo1palKeHHe 

npOTHB CO'IHHeHHll Iiepr6oMa COCTOHT B TOM, '!TO OHO nOJ{XOJ{lfT K HeCMeTHblM HHTeJJJJeK

TYaJJbHbIM 6oraTCTBaM XVII e. c HenpeKJJOHHbIM, HO CTOJJb lKe H HeMOTHBHpoeaHbIM «J{a -

J{a, HCT - HCT» H o6blIBJllleT nyKaBCTBOM ece BblXOJ{IIIUee 3a paMKH Toro, '!TO eMy c 

HCTOplfKO-peJJllTHBlfCTCKH-n03HTHBHCTCKOii TO'IKH 3peHHll npeJ{CTaBJllleTCll caMO co6oii 

pal)'MeIOIUHMCll (XOTII ece JTO caMO no ce6e BeCbMa 1anyTaHO If J{alKe He aHaJJH3HpyeTcll) . 

.L(alKe TaKOro nHCaTeJJll, KaK fo66c, npHBOJ{HMblC HHlKC B TCKCTe OTpbIBKH OT JTOro He 

3aIUITTHJJH. Bnpo'!eM, HMeHHO 3.r{eCb Iiepr6oM Ha'IHHaeT BblrJJIIJ{eTb HCCKOJJbKO HeyeepeHHO 

H, BeJ{ll pe'lb 0 fo66ce, CnHH03e H (!) JloKKe, roeopHT 06 HX «HeyeepeHHOCTH B OTHOWe

HHH Toro, cymecTByeT ecTeCTBCHHoe npaeo HJJH He cymecTByern (cM.: Bergbom, 
Rechtsphilosophie und Jurisprudenz. S. 164. Anm. 18). 
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qTo - ocy~emu1, qTo cnpaae.L(JIHao H qTo uecnpaae.L(JIHao, qTo eCTh 
.L(o6po H qrn - 3JIO («0 rpa~aHHHe». VI, 9). Ou pa3.L(aeT qffHhI H noqe
CTH, nepe.L( HHM ace paaHbl, ue3aaHCHMO OT Toro, npe.L(CTaaJieH OH O.L(HHM
e,L(HHCTaeHHhlM JIHIIOM, KaK a MOHapXHH, HJIH co6pauHeM JIHII, KaK npH 
.L(eMoKpaTHH ( «JleaHa$an», rn. 19). IlornMy-To a rocy.L(apcTBe ue cy111e
cTayeT KaKOH 6hl TO HH 6bIJIO qacTHOH coaeCTH, KOeH CJie,L(OaaJIO 6bl noaH
uoaaTbCH a 6oJihIIIeH: Mepe, ue)KeJIH rocy.L(apcTBeuuoMY 3aKouy; rocy.L(ap
CTaeuubIH: 3aKOH ,L(OJI)KeH ,L(JIH Ka~oro CTaTh HaHahICIIIHM ,L(OJiroM ero 
coaeCTH. MbICJih 0 TOM, qTo aCHKaH qacTHaH co6cTaeuuocTh npoHCXO.L(HT 
TOJihKO OT rocy.L(apcTaa, ablCKa3hIBaeTCH ueO,L(HOKpaTHO («0 rpa~aHH
ue». VI, 1, 9; «JleaHa$am>, rn. 29). Pa3HHIIY Me)K.L(y .L(a}'MH uanpaaneuH
HMH a ecTecTBeuuoM npaae nyqIIIe acero cqiopMynHpoaaTh cJie.L(yIOIIIHM 
06pa30M: 0.L(Ha CHCTeMa HCXO.L(HT H3 HHTepeca K onpe.L(eJieHHhlM npe.L(CTaa
JieHHHM 0 cnpaae,L(JIHaOCTH H, CJie.L(OaaTeJihHO, H3 COOep:>ICOHUR. npHHHTO
ro peIIIeHHH, TOr,L(a KaK .L(pyrax HHTepecyeTCH JIHIIIh TeM, qTo aoo6111e OKa-
3hIBaeTCH npHHHTO HeKoe peuteHue. 

Cornacuo ro66cy, cyaepeu peIIIaeT, qTQ .L(JIH rocy.L(apcTBa noJie3HO 
H qTo ape.L(HO, a noCKOJihKY JIIO,L(H a caoHX nocrynKax 6bIBalOT MOTHaH
poaaHhl HX npe.L(cTaaneHHHMH o .L(o6pe H 3Jie, o noJih3e H nary6e, no
CTOJihKY cyaepeu .L(OJI)KeH HMeTh peIIIalOIIIHH roJIOC H a onpe.L(eJieHHH 
JIIO.L(CKHX MHeHHH, ae,L(h a npOTHaHOM cnyqae aceo6111HH pa3.L(Op, KOTO
poMy KaK pa3 H ,L(0JI)KH0 noJIO)KHTh KOHeII rocy.L(apCTBO, ue npeKpaTHTCH 
( «0 rpa~aHHHe». VI, 11 ). Ilo3TOMY y fo66ca rocy.L(apcTao no caoeH: 
KOHCTHTYIIHH HaJIHeTCH ,L(HKTaTYPOH a TOM CMhICJie, qTo OHO, nopO)K,L(ae
MOe aoH:uoH: acex npoTHa acex (bellum omnium contra omnes), HMeeT 
QeJiblO nOCTOHHHO npenHTCTaoaaTh 3TOH aoH:ue, KOTOpax TOTqac )Ke pa3-
pa3HJiaCh 6bI c uoaoH: CHJIOH, eCJIH 6bl JIIO.L(H 6bIJIH H36aaJieHhl OT ,L(aaJie
HHH co CTOpOHhl rocy.L(apcTBa. B ocuoae 3aKOHa, no cyTH caoeH: HaJIHI0-
111erocx noaeJieHHeM, Jie)KHT TO HJIH HHOe peIIIeHHe OTHOCHTeJihHO 
rocy.L(apcTBeuuoro HHTepeca, no caM rocy.L(apcTBeHHhIH HHTepec ao3HH
KaeT JIHIIIh a CHJIY Toro, qTo TaKOe noaeJieHHe acTynaeT a CHJiy. c uop
MaTHaHOH TOqKH 3peHHH, CO.L(ep)Ka111eecx a 3aKOHe peIIIeHHe po~aeTCH 
H3 nHqero. Y)Ke no caoeMy nonHTHIO ouo c ueo6xo.L(HMOCThlO «.L(HKryeT
CH». Ho .L(O caoero norHqecKoro 3aaepIIIeHHH 3Ta MhICJih 6hma .L(Oae.L(e
ua TOJihKO y ,L(e MecTpa, KOr,L(a 6hIJI noKOJie6JieH paQHOHaJIH3M. y ro6-
6ca anacTh cyaepeua ace e111e noKOHTCH ua 6onee HJIH Meuee MoJiqaJIHao 
no.L(pa3yMeaaeMOM, no orroro a co11uonorHqecKOM acneKTe ue Meuee 
,L(eucTBenuoM cornacHH c y6e)K.L(eHHHMH rpa)K,L(au rocy.L(apcTBa, nycTh 
,L(a)Ke 3TH y6e)K,L(eHHH HeH3MeHHO nopO)K,L(alOTCH caMHM rocy.L(apcTaOM. 
CyaepenHTeT ao3HHKaeT a pe3yJihTaTe yqpe~euHH a6coJIIOTHOH anacTH 
uapo.L(OM. Bee 3TO uanoMHHaeT CHCTeMy 11e3apH3Ma H cyaepeuuoH: .L(HK-
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Tal)'PLI, ocHOBaJIHeM KOTopoii JIBIDleTCJI a6comoTHoe .nenempoaattHe acex 
nOJIHOMO'IHH38 • 

0 TOM, 'ITO B OTHOIIIeHHH o6mecTBeHHOro HHTepeca .neno H,IJ;eT He 0 

ero co.nep)f(aHHH, a 0 peIIIeHHH OTHOCHTeJibHO Toro, 'ITO ,IJ;OJDKHO C'!HTaTb
CJI o6mecTBeHHhlM HHTepecoM, JICHO roaopHTCJI Hy Ily<PeH,nopqia, HCnhl
TaBIIIero BJIHJIHHe ro66ca. IJyqieH,D;Opqiy H3BeCTHO: BCe, KOHe'!HO )f(e, C'IH
T8.IOT, 'ITO BhlCTYflaIOT TOJibKO 3a TO, 'ITO 6y,neT ,IJ;JIJI acex HaHJIY'IIIIHM; TOJibKO 
Ja o6mecTBeHHoe 6naro, Ja npaao H cnpaae.IJ;JIHBOCTb, HO aonpoc a TOM, 
'!be peIIIeHHe OKa)f(eTCJI peIIIalOll.(HM B HaHBbICIIIen H nocJie,IJ;Hen HHCTaH
QHH. ,D;eno He B QeJIH, a B peIIIeHHH 0 TOM·, KaKHe cpe,D;CTBa ae.nYT K :non 
QeJIH. Bonpoc a TOM, KOMY a :noM npHHa,IJ;Jie)f(HT nocne,nHee cnoao, KOMY 
.nosepeHo «OKOH'!aTeJibHOe c~eHHe o cpe,ncTBax, se.nymHx K o6me
CTBeHHOMY 6nary» (judicium statuendi de mediis ad salutem societatis 
spectantibus)39 • rocy,napCTBO He nepeCTaHeT 6bITb a6COJIIOTHOn MOHapXH
en, ecnH rocy,napb, npHHHMaJI anacTb, noo6emaeT Ja6oTHTbCJI o 6nare 
Hapo,na, noMoraTb .no6pbIM JIIO.IJ;JIM H HaKaJbIBaTb Hero,IJ;J1ea. Be,nb TaKoe 
o6emaHHe He HCKJIIO'!aeT Toro, 'ITO OH caM 6y,neT peIIIaTb, KaKHe cpe,ncTBa 
npHro.D;HbI .IJ;JIJI .nocTmKeHHJI :non QeJIH. 0.IJ;HaKO Te HJIH HHbie oco6hle o6e
maHHJI MOrYT HMeTb pa3JIH'IHOe JHa'!eHHe, B JaBHCHMOCTH OT Toro, HaJia
ralOT OHH Ha KOpOJIJI o6Jl3aTeJibCTBO no COBeCTH HJIH o6JI3blB8.IOT B npaao
BOM OTHOIIIeHHH, KaK HeKoe ycJIOBHe. EcJIH KOpOJib o6emaeT, K npHMepy, 
He .nosepJITb rocy,napcTBeHHhlX nOCTOB HHOCTPaHQaM, He BBO,IJ;HTb HOBbIX 
HaJIOroB H T. n., TO OH acer.na o6JI3YeTCJI no COBeCTH. Ho ecJIH O,IJ;HOBpe
MeHHO c 3THM He yqpe)l(.IJ;aeTCJI HHCTaHQHJI, y KOTOpon KOpOJib ,IJ;OJI)f(eH 
npocHTb coaeTa, Kor.na nono)f(eHHe .nen TPe6yeT oTcrynHTb OT o6emaHHO-

38 B JTOM ealKHeihneM MecTe, e eonpoce o coneplKaH1111 noroeopa, y fo66ca ecn. OAHa 
HellCHOCTh. KaK CKa3aHO B CO'll!HeHl!llX «0 nOJJHTll'leCKOM TeJJe» (II, 1, § 2) II «0 rpalK]la
Hl!He» (II, 5, 6), noroeop c-rpo11Tcll Ha eceo6meM OTKaJe OT noJJHOMO'lllH e noJJb3Y cyeepe
Ha. TaKllM o6pa3oM, OH npencTaBJJlleT co6ow nepeHeceHHe, nener11poeaH11e enaCTH OT 
Hapona - cyeepeHy, KaK OHO npennonaraeTcll lex regia. Cnenyll CMbICJJY ro66coeow c11cTe
MbI, norn'!Hee 6bmo 6b1 roeop11Tb He o nepeHeceH1111, a 06 yqpelKAeH1111. B «Jlee11acj>aHe» 
(rn. 16 H 17) cymeCTBeHHbIM coneplKaHHeM noroeopa Bb1crynaeT yqpelKAeH11e npencTaBH
TeJJbHOro opraHa: KalKAbIH eeAeT ce6ll TaK, KaK ecn11 6b1 newCTBHll cyeepeHa 6bm11 ero 
co6CTBeHHblMll ]leHCTBHllMH, T. e. noroeop C03]laeT a6COJJIOTHOe npencTaBl!TeJJbCTBO, c KO
TOpblM AOJJlKeH C'lllTaTbCll Ka)l(JlblH OT]leJJbHblH '!eJJOBeK 11113 KOTOporo B03Hl!KaeT rocynap
CTBO KaK HeKOe eAHHCTBO. B COOTBeTCTBllH c 3THM, rocynapCTBO MOIJIO 6bJTb OCHOBaHO He 
B pe3yJJbTaTe 3aKJJIO'leHl!ll OT]leJJbHblMll JJHUaMH noroeopa 0 nOA'IHHeHHll, a B pe3yJJbTaTe 
noA'IHHeHHll ecex 11x TaKow cyeepeHHOH en11H11ue, KOTopow npelKAe He cymecTBoeano 11 
KOTOpall B03HHKaeT TOJJbKO BMeCTe c npeACTaBHTeJJbCTBOM. 3TO He'ITO HHOe, HelKeJJH nene
rnpoeaHHe np11 cyeepeHHOH AllKTaTYPe, JJelKamee e ocHoee ue3ap113Ma, 11 YlK KOHe'IHO He 
lex regia. PacxOlKAeH11e e -rpaKTOBKe rocynapcTBeHHoro noroeopa y fo66ca 6hmo BblllBJJe
HO <I>. ATlKe (Atger F. Essai sur I' histoire des doctrines du contrat social. Ni mes, 1906, these 
de Montpellier. P. 176). 

39 Pufendorf. De jure naturae et gentium. L. VIII. 1672; L. VII, § 7, a TaKlKe § 8, 10, 
12, 13; VIII,§ 6 etc. 
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ro, TO OH OKaJhIBaeTeJI HHKaK He eBJl3aH eBOHM o6emaHHeM. IloJTOMY Bee 
,neno eBO.ZJ:HTeH K JTOH ueKmoqHTenhHOH eHryaIJ.HH. CornaeHo Ily<l>eH,nop
<l>y, Ka)l(.ZJ:oe HJ paeeMaTpHsaeMhIX 3.z:i:eeh o6ern;aHHH eo,nep)l{HT MonqanH
Bo no,npaJYMeBaeMyio OrQBOpKy OTHOeHTenhHO TOro, qTo o6meeTBeHHhIH 
HHTepee ,nonyeKaeT HeKmoqeHHH eoo6paJHO nono)l{eHHIO ,nen. EenH Ko
ponh o,nHH pernaeT, Kor,na HaerynaeT TaKOH enyqaii, TO OH J1BnJ1eTeJ1 a6eo
n10THhIM BnaeTHTeneM, HeeMOTPJI HH Ha KaKHe eornarneHHJ140 • 

Yqem1e o roey,napeTBe, paJBHBaeMoe eoenoBHOH onnoJHQHeii, He HH
TepeeoBanoeb perneHHeM KaK TaKOBbIM H BH,neno B «Hapo.ne» Ty HHeTaH
UHlO, y KOTOpOH JIK06hl He MOI1IO B03HHKHYTh eOMHeHHH OTHOeHTenhHO 
Toro, qTQ eeTb npaBO H o6meeTBeHHhIH HHTepee. OHO BepHT BO Beeo6-
myio, O,ZJ:HHaKOBylO H Henoepe,neTBeHHYlO y6e)l(.ZJ:eHHOeTb Beex rpa)l(.ZJ:aH 
roey,napeTBa. 3TO oeo6eHHO qeTKO IlOJIBnHeTeJI B B033peHHH aHrnHqaH. 
JloKK, ,ZJ:nJI KOToporo HHKaKaJI BnaCTb, eenH OHa TOilbKO <l>aKTHqeeKaH, He 
,ZJ:Oil)l{Ha npHHHMaTbeJI BO BHHMaHHe, Kor,na .neno KaeaeTeJI npaBa, H KOTO
pbIH Il03TOMY Bhicrynan Ja 6eJyenoBHOe npaBO npOTHBO,ZJ:eHeTBHJI, enpa
IIIHBaeT ee6x: «KTO )l{e 6y,neT ey.ZJ:Leif?» (Who shall be judge?). If oTBeqaer: 
«Cy,z:i:Leif ,non)l{eH 6bITh Hapo.n» (The people shall be judge ( «0 roey,nap
eTBeHHOM npaBneHHH», p. 240)). EenH )l{e B o6oeHOBaHHe TaKoro OTBeTa 
OH roBOpHT, qTo Hapo.n TyT BhlerynaeT B ponH JaKaJqHKa, a TO, qTo eaMO 
eo6ou PaJYMeeTex B qaeTHoif )l{HJHH, .non)l{HO npHMeHHThex H Kor,na peqh 
H,ZJ:eT 0 6nare MHMHOHOB nio,neu, TO 3ByqHT 3TO He MeHee pa,nHKanbHO, 
qeM y Pyeeo. Ho pa,nHKanHJM eoenoBHOH onnoJHUHH He ene.nyeT nyraTh 
e pa.z:i:HKanHJMOM Pyeeo. 06UJ;HM y HHX J1BnJ1eTeJ1 TOnhKO pa,nHKanHJM B 
Bonpoeax enpaBe,nnHBOeTH, B paJ,neneHHH npaBa H BnaeTH, a ero XBaTano 
BO Bee BpeMeHa. B nonHTHqeeKoif npaKTHKe pa,nHKanHJM npe,nernBnHeT 
eo6ou HeqTo HHOe. Kor,na MOHapxoMaXH, H e HHMH JloKK, rQBOpHT 0 Ha
po,ne, npaBa KOToporo OHH 3arn;Hma10T OT noexraTenLeTB roey,napH, ,nnx 
HHX eaMo eo6ou paJyMeeTex, qTo peqh H,neT He o nne6ee, He o 6ee<t>op
MeHHOH H paJHornepeTHOH TOnne (ineondita et eonfusa turba), a TOnhKO o 
Hapo,ne, penpe3eHTHpoBaHHOM B eoenOBHOH opraHH3aIJ,HH41 • CKOilb HH pa
,ZJ:HKanbHO JByqaT HeKOTOpbie <l>PaJhl «06BHHeHHH», Bee )l{e, K npHMepy, 
o6opoT «Hapo.n HnH nyqrnHe ero npe,neTaBHTenH» (populus populive 
optimates) ,noKaJhIBaeT, qTO OHH eme He ornHqaIOT Hapo.n OT Hapo,z:i:Horo 
npe,neTaBHTenheTBa. HoBLIH pa,nHKanHJM noJ1BHneJ1 TOilhKO Tor,na, Kor.na 
Hapo.n BbieTynHn Ha nepe,nHHH nnaH Henoepe,neTBeHHO, KaK HeopraHH30-
BaHHaH, OTBepraiomax npe,neTaBHTenbCTBO Maeea. 0,ZJ:HoBpeMeHHO (H HMeH
HO y Pyeeo) npoxBnHeTex H ,npyrax qeprn HOBoro pa,nHKanHJMa, JaKnIO-

40 De jure naturae et gentium. VIII, § I 0: (Semper tacita haec exceptio inesse intelligitur, 
ni salus reip. suprema in ejusmodi legibus lex, aliter requirat... nam si rex dicat, salutem 
populi aut insignem reip. utilitatem id postulare, sicuti et ea praesumptio actus regis semper 
comitatur, non habent cives quod regerant: quippe cum ipsis desit facultas cognoscendi). 

41 Gierke. Althusius. S. 216 f.; Wolzendorff. Staatsrecht und Naturrecht. S. 265. 
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qaromruicg B TOM, qro pa,nHKaJJH3HpyeTCH UOHHTHe 3aKa3a, KOTOpbIH npa
BHTenbCTBO nonyqaeT OT Hapo,na, H npaBHTenbCTBO CTaHOBHTCH KOMHCCa
pOM Hapo.na, KOTOporo B nro6oH: MOMeHT MO)l(HO OT03BaTb H KOTOpbIH 
nonHOCThIO no,nqHHeH aone 3aKaJqHKa. Ho TaKoe pa3BHTHe TeopHH npe.n
nonaraeT H pa3BHTHe HCTOpHH, npH KOTOpOM «KOMHCcap» HaqHHaeT Hr
paTh pernaromyro ponh. B coapeMeHHoe yqeHHe o rocy,napcrne noHHTHe o 
KOMHCCape 6hIJIO BBe,U:eHO Eo,neHOM. 

B. Onpe.nenenHe KOMHccapcKoii JJ:HKTaTyphl y lioJJ:ena 

KaK «yMepeHHhitt», KaK «noBKHtt» nonHTHK (politicien), Eo,neH 3a
HHMaeT npoMe)l(YTOqHyro no3HL(HIO Me)l()l)' MaKHaaennHeBhIM TeXHHL(H3-
MOM H npaBOBhIM rocy,napcTBOM MOHapxoMaxoa. Cno)l(HYIO npo6neMy 
ny6nHqHoro npaaa, 3aKJiroqaarnyrocg B noHHTHH cyaepeHHTeTa H B TOM, 
KaK CBH3aTb BbICIUee npaao c BbICIUeH: anaCThlO, Henh3H 6hIJIO peIUHTb 
cpe,nCTBaMH TeOpHH nonHTHqecKOH TeXHHKH, HO Henb3H 6bIJIO H HrHOpH
poBaTb ee, KaK :no ,nenaJJH MOHapxoMaXH. Ilpo6neMa :na BHOBh H BHOBb 
Bena K UOHHTHIO ,U:HKTaTypbI, KOTOpoe B nonHTHqecKOH TeXHHKe BbICTy
naeT HapaBHe c .npyrHMH HCKYCHhIMH npHeMaMH. 3acnyra )Ke Eo,neHa He 
TOnhKO B TOM, qTO OH o6oCHOBaJJ UOHHTHe cyaepeHHTeTa B COBpeMeHHOM 
rocy,napcTBeHHOM npaae; OH eme H yaH,nen, qro npo6neMa cyaepeHHTe
Ta CBH3aHa c npo6neMOH ,U:HKTaTypbI, H ( orpaHHqHBIUHCh, npaa,na, nHIUb 
KOMHCCapCKOH ,U:HKTarypoH:) ,nan eH: onpe,neneHHe, KOTOpoe H cero,nHH 
HY)l(HO npH3HaTh ocHoaononara10mHM. BhI.U:BHHYB nonyqHarnee IUHpo
KYIO H3BeCTHOCTh onpe,neneHHe cyaepeHHTeTa a rnaae VIII nepaoH: H3 
CBOHX «llieCTH KHHr 0 pecny6nHKe» ( «CyaepeHHTeT eCTb a6COJIIOTHaH 
H UOCTOHHHaH pecny6nHKaHCKaH BJiaCTh, KOTOpyIO JianrnHHe HMeHyIOT 
"aeJIHqHeM"» (la souverainete est la puissance absolue et perpetuelle d'une 
Republique que les Latins appellent majestatem HT. ,n.)), OH Ha MHoro
qlfcneHHhIX npHMepax pa36HpaeT IlOHHTHe ,U:HKTaTypbI. Ilpe,U:CTaBHTeJib 
rocy,napg He HBnHeTCH cyaepeHOM, CKOnh HH aenHKa .noaepeHHaH eMy 
BnaCTb. fnaBHOe B TOM, qTo cyaepeH BCer,na OCTaeTCH roCUO,U:HHOM 
B OTHOIUeHHH n106oro no,n,naHHOro, Ha KOTOporo B03JIO)l(eHa rocy,nap
CTBeHHaH 3a.z:i:aqa, ace paBHO, nopyqaeTCH :na 3a.z:i:aqa Op.U:HHapHOMY 
qlfHOBHHKY HnH KOMHCCapy. Be,nh cyaepeH MO)l(eT B n1060H: MOMeHT OT0-
6paTb ,U:OBepeHHYIO BJiaCTb H BMeIUaTbCH B ,neifCTBHH CBOero ynonHOMO
qeHHOro. 3ro .z:i:ng Eo,neHa 03HaqaeT, qro pHMCKHH .U:HKTarop He 6bm cy
aepeHOM, KaK He 6hIJIH HM HH cnapTaHCKHH rapMOCT, HH CaJJOHHKHHCKHH 
3CHMHeT, HH ManhTHHCKHH apXOHT, HH qmopeHTHHCKaH 6aJJbH42 , «HH Ka-

42 CpeJlH npuse)leHHbIX 11cTop11qecK11x np11Mepos 6aJibll HHTepecna KaK yqpeJlH

TeJibHbIH KOMHTeT. 113 MHoroq11cJieHHblX cnyqaes HaJnaqeffHll 6aJibH J)leCb JlOCTaToqno 
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KOH-JIH6o ,u.pyroif KOMHCCap HJIH MarHCTpaT, He,u.onroe BpeM.ll o6na,u.aB
IIIHH a6comoTHOH BJiaCThIO pacnop.ll)f(aTbC.ll B pecny6nuKe» (ny autre 
Commissaire OU Magistrat qui eust puissance absolue a certain temps 
pour disposer de la Republique). )l,HKTaTOp TOJibKO HMeJI KOMHCCHOHHOe 
nopyqeHHe, HanpHMep - BeCTH BOHHy, no,u.aBHTb BOCCTaHHe, 
pecpopMHpOBaTb rocy,u.apCTBO HJIH no-HOBOMY opraHH30BaTb rocy,u.ap
CTBeHHOe ynpaBJieHHe. )l,eQeMBHpOB ( «.n.ecuephIX KOMHCCapOB», dix 
Commissaires, KaK HaJhIBaeT HX Eo,u.eH), o6na,u.aBIIIHX a6coJIIOTHhIMH 
nonHoMoqH.l!MH ,!l.JI.ll BBe,u.eHH.ll HOBOH KOHCTHTYQHH H npuocTaHOBHBIIIHX 
Ha BpeM.ll CBOero npaBJieHH.ll ,u.e.l!TeJibHOCTh Bcex npoqux opraHOB BJiaC
TH, TeM He MeHee TO)f(e HeJib3.ll Ha3BaTb cyBepeHHbIMH npaBHTeJI.l!MH, no
CKOJlbKY BJiaCTb HX 3aKoHqHJiaCb, Kor.u.a 6brna BbinOJIHeHa nopyqeHHa.ll 
HM 3a,u.aqa. TaK )Ke ,u.eno o6cTO.l!JIO H c ,!l.HKTaTopoM. To, qTo Bee HaJhI
BaJIH «.U.HKTarypoif Cynn.hm, 6hrno ,D.JI.ll Eo,11;eHa JIHIIIh «CBHpenoif THpa
Htteif», OT KOTOpoif, BnpoqeM, caM THpaH OTKa3aJIC.ll no OKOHqaHHH rpa)f(
,!l.aHCKHX BOHH. I.J;e3ap.ll y6HJIH nocne qeTu1pex JieT ,!1.HKTaTyphI. <l>opMaJihHO 
nptt ero .U.HKrnrype, KaK H npu ,!l.HKTarype CynnhI, npaBo BeTO Tpu6yHOB 
npo,u.oJI)f(aJIO cymecTBOBaTh. )l,a)f(e Kor,u.a B TOM HJIH HHOM rocy,u.apcrne 
OT,!1.eJibHbIH qeJIOBeK HJIH OT,!l.eJibHbIH BJiaCTHbIH opraH nonyqaeT Heorpa
HHqeHHhie IlOJIHOMOqHj! H HeT HHKaKHX npaBOBhIX cpe,!1.CTB npOTHBO,!l.eH
CTBOBaTh npHHHMaeMhIM HMH MepaM, Bee )Ke TaKa.ll BJiaCTb eme He cyBe
peHHa, eCJIH OHa He IlOCTO.l!HHa, Be,!l.h 3TO 03HaqaeT, qTo OHa ,!l.aHa KeM-TO 
,11;pyrHM, a no,!l.JIHHHhIH cyBepeH He 3HaeT Ha,u. co6oif HHKOro KpoMe Eora. 
CKOJib 6bI HH 6bIJI MorymecTBeH qHHOBHHK HJIH KOMHCCap ,D.eMOKpaTH-

ynoMl!H)'TL 0.l{llH xapaKTepHblH, OTHOCllll.lllHCll K 1530 r. (.1taJILHeHUJllH o63op CM.: Simonde 
de Sismondi. Histoire des Republiques Ita1iennes. T. XVI. Paris, 1818. P. 69 ff.): nocne 
33KnlO'leHllll Mllpa, s pe3ynLTaTe KOTOporo <I>nopeHI.lllll 61.rna no.n'l11HeHa 11MnepaTopy 
( 12 asrycTa 1530 r.), BaJ1op11 np11KaJaJ1 33Hl!T!. nnoma.ni. nepe.n .nsop110M (20 asrycTa) 
11 coJsaTi. <<Hapo.n». Co6paJJoci. e.nsa J111 TPllCTa 'leJJoeex. He6naroHa.nelKHblX oTorHaJJll 
y.napaM11 HOlKeii. Cani.secTpo Ani..no6paH.n11H11 o6parnncl! K TIOMY co6paH1110 H cnpoc11n, 
.naeT Jiii OHO csoe cornac11e Ha H33H3'1eH11e .nseH3.1{l.13Tll 'lenoseK, KOTOpble SMeCTll llMen11 
6LJ CTOJlbKO lKe asrnp11TeTa II nOJIHOMO'lllH, '!TO II seci. Hapo.n <I>nopeHI.11111. Bonpoc 
CT3BllJICll TPOeKpaTHO, II TplllK.l{bl Hapo.n OTSeTllJI «.na». 3rn .nseH3.1{l.13Tb 61.m11 6aJJ!.ll; llX 
H33H3'111JI nanCKllH KOMllCCap. 0HH OTCTpaHllJlll OT CJIYlK6bl CllHLOplllO, .necl!Tepb!X eoeH
HblX KOMllCCapos II .npyr11x CJIYlK3lllllX, pa3opylKllJlll Hapo.n II OTMeHllJlll H33B3Hlle «pec
ny6n11Ka». TaKllM o6pa30M, ynpa3.nHeH11e pecny6n11K11 61.mo see lKe ocymecTsneHo 
s pecny6n11KaHCKOH <j>opMe II pecny6n11KaHCKllMll KOMllCCapaMll. EaJJLll npaeHJJa HeCKOJlbKO 
MeCl!l.leS KaK «xpaHllTeJIL cysepeHllTeTa». B OKTll6pe 1530 r. 61.ma y'lpelK.l{eHa STOpal! 
6anLl!, BKJllO'l3Blll3ll B ce6l! 150 'IJleHOB, H33H3'1eHHblX nepsoii. B Hee SOUJJlll see ap11c
TOKp3Tbl, npe.naHHLJe .noMy Me.n11'l11. 4 anpenl! 1532 r. BaJ1op11, fs11'1'1ap.n11H11 11 .npyrne 
33CT3BllJlll 6anLIO y'lpe.l{llTb KOMllTeT 113 .neeH3.1{l.13Tb rpalK.1{3H, KOTOpb!M nonaraJJOCb no
PY'lllTb peopraHll33l.llllO <j>nopeHTllHCKOro rocy.napcTBa. no HOSOH KOHCTllTYI.IHll OT 27 an
penl! 1532 r. ece opraHi.1 pecny6n11KaHcKoii snacrn 6Lm11 ynpa3.nHeHbl, a AneKCaH.np 
Me.n11'l11 o6DlleJJeH npae11TeneM rocy.napcTea. 
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11ecxoro rocy.n.apcTBa HJIH MOHapxa, ero noJIHOMO'IHJI Bcer.n.a JIHIIIL npo
HJBO.D.Hhl; cyBepeHeH )Ke Hapo.n. HJIH, npu MOHapxHH, rocy.n.apb 43 • 

Eo.n.eH He .n.enaer pa3JIH'IIDI Me)f()J,y CYBepeHHTeTOM rocy.n.apcTBa 
u cyBepeHHTeTOM HOCHTeIDI rocy.n.apcTBeHHOH BJiaCTH. OH He npoTHBono
CTaBJUieT I'OC}')l.apcTBO BbICllleMy I'OC}')l.apcTBeHHOMy OpraHY B Ka'leCTBe ca
MOCTmITeJibHOI'O cy6LeKTa44 • KTo o6n~aeT a6comorHoH: BJiaCTMO, TOT 
H cyaepeHeH, a KTO HMeHHO eH: o6n~aeT, )l,OJI)f(HO yCTaHaBJIHBaThC" B KIDK
)l,OM OT)l,eJibHOM cnyqae, xorn H He Ha OCHOBaHHH BCero JIHlllb <l>aKTH'leCKOH 
KOHCTaTaL(HH IlOJIHTH'leCKOH BJIIDITeJibHOCTH ( Bnpo'leM, 3TO TO)l(e HMeeT JHa-
11eHHe, xax "8CTBYeT HJ BbICKaJLIBaHHH Eo.n.eHa o TUpaHHH ). PeI1Iruomyro poJib 
J.n.eci. urpaer npasoBoe o6CToneJibCTBO, a HMeHHO, npomBO)J.HbIH xapaKTep 
BJiaCTH, KOTOpM <l>aKTH11ecm MO)f(eT 61.ITL CKOJib yro.D.Ho CHJILHa. TeM caMLIM 
Bonpoc o .D.HKTarype nonyqaer )J,Jlji Eo.n.eHa orneT. Ho pa3pbIB Me)l()J.y .D.HKTa
TYPQH H cyBepeHHTeTOM BCKOpe Bbl3BaJI cnopbl 0 TOM, He gBJijieTC" JIH Ha 
caMoM .n.ene .D.HKTarypa, no CBOeMy noHnHIO, paJHOBH.D.HOCThIO CYBepeHHTe
Ta. B puMcKHX HCTO'IHHKax roBopHJioci., 'ITO 'IHH .n.uKTaTOpa 011eH1. cxo)I( c 
uapcKoH: BnacTuIO (Liv., VII, 32, 3; Cic., De rep., II, 56). If Bee )Ke )J,Jlji 

Teopernxa rocy.n.apCTBeHHoro npasa BpeMeH MOHapxuH: XVI u XVII BB. cy
BepeH He MOr 6brri. KOMHCCapOM, a Eo.n.eH 61.m .n.aneK OT TOro, 'IT06bI npoBO
,rom. paJJIH'IHe Me)l()J.y CYBepeHHOH .D.HKTaTYPQH u CYBepeHHOH MOHapxueH:. 
XOTIJ. MOttapXH'leCKM roc}')l.apCTBeHHM .D.OKTPHHa scer.n.a OXO'IHO ynoMHHana 
0 )J,HKTarype, 'IT06bI noKaJaTh, 'ITO B cnyqae tteo6XO)J,HMOCTH npu.n.eTC" CMH
pHThC" c a6COJIIOTHblM rocnO)l,CTBOM O)J,HOI'O 'leJIOBeKa, HO c TO'IKH 3pett"" 
JierHTHMHOI'O a6coJIIOTHJMa, KOTOpbIH B IlOJIHTH'leCKOH npaKTHKe noCTogHHo 
npu6eran K IlOMOIUH KOMHCCapos, 'lbH DOJIHOMO'!Hji Ja'laCTyIO 6LIJIH BeCbMa 
IIIHpOKH, Bee )Ke OTJIH'IHe KOMHCCapa OT CYBepetta 61.mo CJIHIIIKOM BeJIHKO, 
'IT06hl npu KaKOH 61.1 TO HH 61.mo «commissim> pe'lb Morna H.D.TH o CYBepettu
TeTe KOMHCCapa. Il03TOMy AJii.6epHK [eHTHJIHC IlO)J.'lepKHBaeT, 'ITO )J.HKTaIOp 
61.m MamcrpaTOM, a He rocy.n.apeM45 ; ApYMeH:, a cyw:ecTBetttthIX MOMeHTax 
BTOP" Eo.n.etty, si.meIDieT TY )Ke nponmonoJio)l(HOCTh 46 • lfttM TO'!Ka Jpett"" 

43 Bodi11 J. Les six Iivres de Ia Republique. L. I. C. VIII. P. 122 seqq. (np11Be.z:teHo no 
BTOpOM)' ippaHUYJCKOMY HJ.z:taHHIO, napmK, 1580). JlaTHHCKHH TeKCT npHBO.z:tHTCll no na
pHlKCKOMY HJ.z:taHHIO 1591 r. (TaM, r.ne .!lllll cpaeHeHHll npHeneKalOTCll .npyme 4JpaHUY3CKHe 
HnH naTHHCKHe HJ.z:taHHll, :no oroeapHBaeTCll oco6o). 

44 PeM YKaJblBaCT Eo.neHy Ha coepeMeHHoe pamH'me MelK.z:tY cyeepeHHTeTOM rocy
.napcTea H rocy.napcTBeHHoro opraHa (Rehm. Geschichte der Staatsrechtswissenschaft. 
Freiburg, 1896. S. 224), HO paJnH'IHe :no Eo.z:teffY, KOHe'IHO, He HJBeCTHO. CnpawHeaeTcll, 
O.z:tHaKO, B KaKOH Mepe JTOT He,z:toCTaTOK Bbl3BaH He.z:toCTaTO'IHOH cnoco6HOCTblO Eo.z:teHa K 
paJnH'leHHIO, a B KaKOH, HanpOTHB, - ero HelKenaHHeM mnocTa3HpoBaTb $HKTHBHOe e,z:tHH
CTBO 6onee BblCOKOfO ypOBHll B Ka'!eCTBe peanbHOfO cyfu.eKTa peanbHOtt enaCTH. 

45 Alb. Ge11tilis. De vi civium in regem semper injusta. 1605. P. 120; UeJapb - He 
HaCTOllIUHH rocy.napb. no ApHHCelO (Arnisaeus: De rep., L. II. c. II. 15. N. 15-27 (1615)), 
.z:tHKTaTOp o6na.z:taeT «BenH'IHeM» (majestas), HO He llBnlleTCll «uapeM» (rex). 

46 A1wnaeus. Disc. acad. de jure publico. Jena, 1616. T. I. P. 381; T. II (1620). P. 124, 
553-554 (HJ ecex ropo.ncKHX Mamc-rparne TOnbKO llHKTarop o6na.nan «nO.!IJIHHHOtt ena-
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npe.ncraa.neHa fpoQHeM, xopomo JHaKOMhIM c no.IIHTH'IecKHMH ornomeHIDI
MH Ha CBoeH po,D;HHe, B paJ,D;HpaeMOH rpax<,D;aHCKHMH BOHHaMH pecny6mm:e, 
H Ha ce6e HCilhITa.Billero ,D;Himnypy Mopm.(a Opaucmro47 • MeX<.Jzy .nmmny
poH: H cysepeHHTeTOM OH He BH.D;HT CYJI.(eCTBeHaoro paJ.IIJftiIDI. BoJHHKIIIHii: 
B 1Y nopy mrrepec K 3noxe Aerycra (yx<e rurrnpoBaHHhtii: lp)',11; JleHI)'Jla HaJhI
sancx «0 npesp~eHHH pecny6mn<:H B MOHapxmo» (De convertendam in 

en.JO» (imperium merum), T. e. Mor eeCTH yronoBHblii cy.!l, a TalOKe «npaeoM Ml!'la» (jus 
gladii), Il0.!l06HO npoKOHcyny B npoBHHLIHH, HO 6b!JI JIHIIJeH «BeJIH'IHID> (majestas), nOTOMY 
'ITO TaKOii 61.1eaeT roni.KO noCTOJIHHllJI enacTh (perpetua potestas)); T. V (1623). P. 57. Kpn
CTO<f> EieJOJlb.!l (Besold Chr: Discursus politici. StraBburg, 1623. I. C. 2) BH.!lHT e JJ;HKTaiype 
npHMep roro, KaK .!leMOKpaTH'lecKOe rocyJJ;apCTBo (popularis status) ynpaBJIJleTCJI MOHapxH
'!eCKHM cnoco6oM, a TaKJKe palJIH'IHe MeJKJzy «BJlaCTHblM npaBOM» (jus imperii) H «pyKOB0,11;
CTBOM» (administratio), KOTOpoe OH, noneMHJHPYll c Eio.!leHOM, 80380.!(HT K ApHCTOTeJIJO 
(Polit. L. IV. C. 5 in fine). OJJ;HaKo UeJapi. .!lJIJI Hero, XOTJI OH H HOCHn TffTYJI .!lHKTaropa, 
JIBJIJleTCJI cyeepeHHblM rocy.napeM (c. 3), nOTOMY 'ITO .neno He B HMeHH, a B «IlOJIHOTe enac
TH»; CM. raKJKe ei.1IIJe, c. 17, npHM. 31; Reinkingk Th. Tract. de regimine seculari et ecclesiastico. 
Ed. sexta. Frankfurt, 1663. L. I. Cl. II. Cap. 2. P. 57; Osiander Joh. Ad. Observationes in 
libros tres de jure belli et pacis Hugonis Grotii. Tiibingen, 1671. P. 485--486. 

•7 Y ApyMeJI (Disc. T. V. 1623; Disc. N. 2. C. 3. P. 57) npHHLI MopHLI OpaHCKHii TOJKe 
ynOMHHaeTCJI (c noxeanoii) KaK.!(HKTarop; .!(HKTaropy OTBO.!(HJIOCb rnaBHOKOMaH.!(OBaHHe BO 
epeMJI eoiiHbl (summa belli), H npHHLI HaccaycKHii TOJKe 61.m HaJHa'!eH Coe.nnHeHHbIMH 
HH.!lepnaH.!(CKHMH npOBHHQHJIMH «e.!lHHCTBeHHblM noeennTeneM B BOiiHax Ha cyIIJe " Ha 
Mope» (sol us terrae marisque belli arbiter constitutus). CornacHo Eio.netty, npHHLI He 61.m 6bl 
cyeepeHOM, nocKOJlbKY ero nonHOMO'IHJI 61.mn npOHJBO.!lHbl OT IIJTaTOB, H HMeHHO nocne
.!lHHe, nony'IHB OT npHHQa KJIJITBY B BepHOCTH, coxpaHJIJIH Ja co6oii cyeepeHHTeT. IlpHHLI 
61.m KannraH-reHepanoM, npaenreneM («HaMeCTHHKOM», Stadhouder) (e 1590 r. - nJITn 
npOBHHLIHH) H a.!(MHpan-reHepanoM; B OTJIH'IHe OT npHHQa <l>pH.!lpHXa reHpnxa (1625), 
Bnni.reni.Ma II ( 1637) n Bnni.reni.Ma III ( 1672) OH He 61.m o<f>nunani.Ho HaJHa'leH KannTaH
reHepanoM «Ha.!l JeMnJIMH rocy.napcTBa» (over de legers van den Staal), XOTJI ero TaK 
HaJbleann. Bnpo'!eM, n 06 o<f>nunani.HOM HaJHa'!eHnn ynoMJIHyn.1x npnH1.1ee roeopnnoci. 
KaK 0 BOJJlaraeMOM Ha HHX «nopy'leHHH» (commissie). reHepanbHble IIJTaTbl (TO'IHee, 
«KonnernJI KOMHCcapoe OT .neBJITH COe.!lHHeHHblX npOBHHLIHii», het Collegie der 
Gecommiterden van de nader geunieerde Provincien) coxpaHJIJIH Ja co6oii KOHTponi. Ha.!( 
Be.!leHneM eoiiHi.1, OT cnyqaJI K cnyqaJO noci.mann Ha nonJI cpaJKeHnii ceonx KOMnccapoe, a 
HHOr.!la n caMH, in corpore, OTnpaenJinnci. e eoeHHble narepJI (1600). CornacHo aKTaM 06 
o6i.e.nnHeHHH fonnaH.!lHH H 3enaH.nnn (1575 n 1576) nonHOMO'IHJI BHni.reni.Ma I OpaHCKO
ro (He TOJlbKO caMOCTOJITeJlbHOe BOeHHOe KOMaH.!(OBaHne, Ha'!anbCTBO Ha.!( o6opoHoii eceii 
CTpaHbl, npaeo HaJHa'leHHJI o<f>Huepoe" 'IHHOBHHKOB, HO" cy.!lbl) 61.mn, KOHe'IHO, TaKOBbl, 
'ITO OH BblrJIJI.!(en He HaMeCTHHKOM (Stadhouder), a Hacne.!lHHKOM Koponll. Ho KlJr.!la B 1584 r. 
B TO epeMJI ewe HecoeepweHHoneTHHii Mopn1.1 OpaHCKnii 61.m HaJHa'leH rnaeoii ncnonHn
Teni.Hoii enacTn (focy.!lapCTeeHHoro coeeTa), HaJHa'leHne no, no KpaiiHeii Mepe c <f>op
Mani.Hoii CTOpoHbl, 61.mo JIHIIJb npe.!lBapnTeJlbHbIM; OH, CTaJIO 61.ni., He Hacne.!lOBan JTY 
.!lOllJKHOCTb OT ceoero orna. CyeepeHHaJI BllaCTi., Koropoii 0611aJJ;an Bn111.re111.M I, He .!lOllJKHa 
61.ma B03pO.!lHTbCJI; <f>aKTn'leCKH JKe npHHLlbl OpaHcKne no111.Joeannci. no11HTH'leCKHM enn
llHHeM cyeepeHHbIX rocy.!lapeii. CM. o6Jop y EiacKYPa KaHa (de la Bassecourt Caan. De 
regeeringsvorm van Nederland von 1515 tot heden, 3 Aufl. S'Gravenhage, 1889. S. 57-
59, 92, 114, 123, 131, 191) c npnee.!leHHoii TaM .!laJl!.Heiiweii rrnTepaiypoii. Hcnorri.JoeaHo 
TaKJKe: Recueil van verscheyde Placaten, Ordonanntien etc. betreffenden de saecken van 
den oorlogh, r.!le co;i:epJKaTCJI HHCYpYKLIHH }lJJJI BOHCKOBblX KOMHCCapoe ( 1590-1681; 
Mtinchener Univ.-Bibl. 8°. Jus 2991 ). 
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monarchiam republica)) npoHBmieTC.ll Hy fpol..l,IDl48 • CTpeMJ1cb o6ocHOBaTh 
CBOH Te3HC o TOM, 'ITO CYBepeHHTeT Hapo.D.a MO)l(eT 6bITb 01"f)?K.D.eH H KOMY-
1rn60 nepe,ll,aH, OH CChIJiaeTC.ll Ha TO, 'ITO Hapo,ll,HblH CYBepeHHTeT nepe,ll,aeTC.ll 
HapoJJ.OM rocy.D.ap10 (princeps ), T. e. Ha lex regia. OH cnpamHBaer, noqeMY 6b1 
Hapo,ll, He MOf nepe,ll,aBaTb CBOH CYBepeHHTeT, KOJib CKOpo JJ.O CHX nop ew.e He 
cyw.eCTBOBaJIO rocYJJ.apCTBa, KOTOpoe 6bIJIO 6bI HaCTOJibKO ,ll,eMoKpaTHqe
CKHM, 'ITO ,ll,eHCTBHTeJibHO ynpaBJl.llJIOCb 6hI BCeMH - H 6e,ll,H.llKaMH (inopes ), 
H )l(eHIII.HHaMH, H ,ll,eTbMH, - H B KOTOpoM ynpaBJieHHe He 6bIJIO 6bI Ha )J,eJie 
npe,ll,oCTaBJieHo JIHIIlb HeMHOrnM JIHIJaM. PaJ npu JJ.HKTaTYPe TaKaH nepe.D.aqa 
HMeeT MeCTO, TO ,ll,OJl)l(HO 6hITh 6e3paJJiffqHO, Ha KaKOH cpoK OHa ocyw.eCTB
JI.lleTC.ll. lknoJibJyeMoe I>o.D.eHoM cpaBHeHHe c co6CTBeHHOCTbIO, KOTopoe .D.OJI
)l(HO noMO% OTJIHqHTb cyBepeHHTeT OT npoqux BH,ll,OB o6Jia)J,aHH.ll rocYJJ.ap
CTBeHHOH BJiaCTblO, xapaKTepH3yeMbIX KaK Heco6cTBeHHOe BJia,ll,eHHe, 
BcrpeqaeTC.ll Hy fpoUIDI, TOJibKO 3,ll,eCb aHaJIOfH.ll c co6CTBeHHOCTblO JJ.OnyCKa
eTC.ll noroMy, 'ITO ,ll,HKTaTOp, noKa ,ll,JIHTC.ll ero JJ.HKTmypa, )J,eHCTBHTeJibHO o6na
)J,aeT «BhICIIIeH BJiaCTbIO» (summum imperium) H 'ITO B «.D.eJiax Mopa.JIH>> (res 
morales), K KaKOBbIM OTHOC.llTC.ll H nOH.llTH.ll npaBa, fJiaBHOe-TIO <<pe3YJibTaT>> 
( eff ectus ), a He BpeMeHHfui: ,ll,JIHTeJibHOCTb, He HMeIOW.aH JHaqeHHH ,ll,JI.ll cyw.e

CTBa ,ll,ena. Cne.D.OBaTeJibHO, BO BpeMJI cBoeH ,ll,eHTeJibHOCTH JJ.HKTaTOP .llBmleTCH 
CYBepeHOM, a He TOJibKO MarHCTpaTOM, KaK nonaraer I>o.D.ett49 • Ilpu 3TOM fpo
IJHH, KOHeqffo, npe,ll,Ilonaraer, 'ITO B reqeHHe OTBe,ll,eHHoro eMY cpoKaJJ.HKTaTOp 
He Mor 6bITb OT03BaH (revocabilis) no %eH-JIH6o Bone. 3.D.ecb ~e HaMeqaerc.ll 
fOCYJJ.apcTBeHHo-npaBOBOe .llJJ.PO cnopa: CilpauIHBaeTC.ll, B KaKOH Mepe ,ll,HKTa

TOp, XOTII 6bI H lOJibKO Ha BpeMJI CBOHX noJIHOMOqHH, o6Jia)J,aeT npa80M Ha CBOH 
nocr. EcJIH oTBeT yTBep,ll,HTeneH, ecJIH ,ll,HKTaTOpa ~e HeJib3.ll no )l(eJiaHHIO oro-
3BaTb KaK KOMHccapa (a nocne.D.HHH 3TI1M OTJiuqaeTC.ll OT op.D.HHapHoro JJ.OJl)l(
HOCTHoro JIHIJa), TO CTaHOBHTC.ll B03MO)l(Ha JJ.HCKYCCH.ll 0 ero CXO,ll,CTBe c ~
peHOM, 0 qeM B .npyrnx cnyqaHX, KOHeqHo )l(e, HeJib3.ll H roBOpHTb50 • 

Bonpoc o BpeMeHHOH nepe.D.aqe BceH: noJIHTHqecKOH BJiaCTH co CBOH
CTBeHHOH eMy OCHOBaTeJibHOCTblO nocTaBHJI fo66c - H ,ll,aJI Ha Hero OT-

48 Grotius H. Dejure belli ac pacis. L. III. Ed. sec. Amsterdam, 1631; L. I. C. III,§ 8. 
49 De jure belli ac pacis (eod.), § 8: «t:1To61>1 B Te'leHHe csoero cpoKa (n;mcrarnp) 

BeplliHJJ Bee n;ena BblCllieH BJJaCTblO no TOMY lKe npasy, '!TO " TOT, KTO llBJJlleTCll uapeM no 
npasy HaHJJyq111eMy» (Quod intra tempus suum (dictator) omnes actus summi imperii 
exercuerit eodem jure quo qui est rex optimo jure); § JO: «)J,JJHTeJJ1>HOCTb He MeHlleT CYTH 
n;eJJa>> (Duratio naturam rei non immutat), H n;anee: «B n;enax MopanH CYTb HX no1HaeTc11 no 
cosep111aeM1>IM n;eiicTBHllM» (rerum moralium naturam ex operationibus cognosci). 11ffaqe 
BCe o6CTOHT, Korn;a 'leJJOBeK MOlKeT 6b!Tb «OT03BaH>> (revocabilis), - TOrn;a «pe1yJJ1>TaT» 
(effectus) 6yn;eT n;pyrnM, JHa'IHT, n;pyrHM OKalKeTCll H «npaso» (jus). 

l-0 TaM, rn:e rpoUHH ylKe He rOBOpHT 0 JJ;HKTaTOpe, OH OTJJH'laeT (§ 14) «BblCOTY 
BJJaCTH» (summitas imperii) oT «nOJJHOTbI o6nan;aHHll» elO (plenitudo habendi): MHornc 
«BblClliHe noJJHOMO'IHll He HaXOJJ;llTCll B nOJJHOM o6nan;aHHH (summa imperia non plene 
habentur), n;pyrHe lKe «He llBJJlllOTCll snonHe BblClliHMH» (non summa plene), HanpHMep, 
MapKrpa<j> MOlKeT KOMY-JJH6o nepen;aTb CBOIO JJ;OJJlKHOCTb HJJH pacnopl!JJ;HTbCll 06 3TOM B 
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BeT. Ecirn Beci. Hapo.n B u;enoM, populus, HaBcer.na nepe.naeT BJiaCTL O.D:HO
MY qenoBeK)', TO npH 3TOM B03HHKaeT MOHapxm1. EcnH )Ke BJiacTL nepe.na
eTCH JIHIUL Ha BpeMH, TO npaBOBOH xapaKTep B03HHKaIOI.QeH TaKHM o6pa-
30M noJIHTHqecKOH HHCTaHll;HH 3aBHCHT OT Toro, HMeeT populus, T. e . 
.neiicTByIOiu;aH B Kaqecrne rocy.napcTBeHHO-npaBOBOro cy6LeKTa COBO
K)'nHOCTL rpa)l(,!l;aH (K0Topy10 fo66c KaK «JIHU:O» (persona) Bcer.na cTporo 
ornHqaer OT «6eccpopMeHHOH rnnni.rn (multitudo dissoluta)), Ha cpoK .neu
CTBHH 3TOH BpeMeHHOH BJiaCTH npaBO CXO,!l;HTLCH B co6paHHH HJIH He HMe
eT. EcnH populus MO)l(eT c;:o6HpaTLCH 6e3 cornacHH HJIH ,!l;a)l(e npoTHB BOJIH 
BpeMeHHOro BJiaCTHTeJIH, TO nocJie,!l;HHH HBJIHeTCH He MOHapxoM, a TOJILKO 
«nepBLIM cnyrou Hapo.na» (primus populi minister). CornacHo noHcHe
HHIO B coqHHeHHH «0 rpa)l(,!l;aHHHe» (1642), 3TO OTHOCHTCH K pHMCKOMY 
,!l;HKTaTOpy, KOTOpLIH, CTaJIO 6LITL H no fo66cy, ,!l;O HCTeqeHHH cpoKa CBO
HX noJIHOMOqHu MO)l(eT 6LITL B JII06oe BpeMH CHHT c ,!1;0JI)l(ff0CTH Hapo.n
HhlM co6paHHeM, coetus populi, noCKOJILKY Hapo.n TYT Bcer.na OCTaeTCH 
cyBepeHOM51 . Ho BneqaTJieHHe, npOH3Be,!l;eHHOe Ha ro66ca co6LITHHMH 
aHrnHHCKOH peBOJIIOU:HH Hee pa3BHTHeM B npoTeKTopaT KpoMBeJIH, MO)l(
HO pacno3HaTL H B ero Cy)l(,!J;eHHHX o .D:HKTarype. B «JleBHacpaHe» ( 1651) 
OH HaJLIBaeT .D:HKTaTopa (Koero, HaMeKM Ha KpoMBeJIH, cTaBHT pH.D:OM 
c npoTeKTOpOM) «BpeMeHHLIM MOHapxOM», o60CHOBLIBM 3TO TeM, qTo 
3,!l;eCL HaJIHU:O BJiaCTL, KOTopy10 MO)l(HO ou;eHHTL KaK paBHYIO MOHapxH
qeCKOH. 11 BCe )Ke 3TO paCCy)l(,!J;eHHe, KaK H BeCL «JleBHacpaH>>, HOCHT 
CKOpee nOJIHTHqecKHH, a He rocy.napcTBeHHO-npaBOBOH xapaKTep, H ,!l;HK
rnrypa B HeM ynoMHHaeTCH rnaBHLIM o6pa30M pa.nH Toro, qrn6LI noKa-
3aTL, qTQ BO BpeMH rpa)l(,!l;aHCKOH BOHHhl ,!l;a)l(e ,!l;eMOKpaTHH He o6XO,!l;HTCH 
6e3 MOHapxHqecKHX yqpe)l(,!l;eHHH H qrn qaiu;e B pecny6JIHKax niKOH BOT 
HeH36e)l(HLIH ,!l;HKTaTOp HJIH npoTeKTop OT6HpaeT BJiaCTL y HapO,!l;HOro co-
6paHHH ( coetus ), He)l(eJIH B MOHapXHHX oneKyH HJIH pereHT-y HeCOBep
IUeHHOJieTHero HJIH no KaKHM-TO HHLIM npHqHHaM Hecnoco6Horo ynpaB
JIHTh CTPaHOH rocy.napH. Ilo3TOMY fo66c CTOJIL )Ke onpe,!l;eJieHHO OTMeqaeT, 
qrn H ,!l;HKTaTOp HBJIHeTCH JIHIUL «CJIY)l(HTeJieM» (minister) BJiaCTBYIOiu;eii 
.neMOKpaTHH HJIH apHCTOKpaTHH, pa3 ~ OH caM He MO)l(eT Ha3HaqaTL ce6e 
npeeMHHKa, B KaKOBOM CJiyqae OH, KOHeqHO )Ke, npeBpaiu;aJICH 61.1 B MO
Hapxa52. ro66coBa KOHCTPYKU:HH, KaK ~e 61.rno CKa3aHO, YKa3LIBaeT Ha 
npo6neMy cyBepeHHOH ,!l;HKTarypLI. Ho ro66c OTJiffqaeT caM cyBepeHHTeT 

3aeemaH1111, '!TO He ecerD.a B03MOlKHO D.JIJI rocyD.apll. no fpoumo, D.mcraTop, KOHe'IHO, He 
o6JlaD,aJI 61.1 plenitudo habendi; HO nOCKOJlbK)' ero HeJlb3JI OT03BaTb D.O HCTe'!eHllJI cpoKa 
C!lylK6bl, OH He 61.m 6bl II npocro KOMHCCapoM. 

51 Elementa philosophica. De cive. Amsterdam (Elzevir), 1647 (nepeoHa'laJlbHO 
113D.aHo e 1642 r. D.JIJI D.pyJeii). Cap. VII. 16. P. 134. 

52 Leviathan. Cap. XIX. P. 95-96, 11aT11HcKoe 113D.aHtte 1668 r. Ha TO, '!TO «Jleetta
cf>aH», e orn11'!11e oT paHH11x npoH3BeD.eH11ii ro66ca, npeD.CTaBJ1J1eT co6oii 60111.we no1111rn
'lecK11ii, HelKe1111 ecTecTeeHHO-npaeoeoii TpaKTaT, cnpaeeD.JIHBO yKaJaJI TeHHllC (Tonnies F. 
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OT ero ocymecTBJieHHjf H noTOM)' He ,!l,OBO,!l,HT YMOJa1onoqeHHe ,!1,0 KOHQa. 
OH OTMeqaeT, qTo npH ,!l,eMoKpaTHH ocymecTBJieHHe cysepeHHTeTa qacTo 
npenopyqaeTcg KaKoMy-nn6o MHHHCTPY HJIH qnHOBHHK}', npwieM Hapo,!1,y 
npHHa,!l,Jie)((HT TOJibKO HHHQHaTHBa, a He caMa CJiy)((6a (ministerium), HOH 
,!l,OBOJihCTByeTcg HaJHaqeHHeM ,!1,0JI)((HOCTHhIX nnu53 • A6coJIIOTHag qiopMa 
ocymecTBJieHffjf BJiaCTH 6hrnaeT, nO-BH,!l,HMOMy, oco6eHHO He06X0,!1,HMa BO 
speMjf BOHHbl, H3 qero (no Kpaii:Heii: Mepe, cornaCHO H3JIO)((eHHOMY B pa-
60Te «0 rpa)l(,[{aHHHe» (rn. X, 17)) ,!l,OJI)((Ha BhITeKan npe,!1,no~eJihHocn 
MOHapxnqecKoii: qiopMhI npasnettng, se,!l,h, no fo66cy, rocy,!1,apcTBa )((H

BYT B HX ecTeCTBeHHOM COCTOjJHHH, T. e. B COCTOjfffHH nOCTOjJHHOH BOHHbl 
Me)l(,[{y co6oii:. KaK cnpase,!1,JIHBO nO,!l,MeTHJI TeHHHC, no csoeii: BHYTPeH
tteii: TeH,!l,eHUHH :no paccy)l(,[{eHHe Be,!l,eT He K HacJie,!1,CTBeHHOH MOHapxHH, 
a, cKopee, K ue3apH3My, Han6onee paunottaJihHOH qiopMe npocsemeHHO
ro a6coJIIDTH3Ma. B XVII cToJieTHH, a seK a6coJIIDTH3Ma, sepHoe csoeii: 
H,!l,ee HeMeQKOe yqeHHe o rocy,!1,apcTBe, Kornpoe TPaKTosano MOHapxa KaK 
6orono,!l,o6Hoe H EoroM HHcnocnaHHOe cymecTBo, HHOr,!l,a ,!l,a)((e <t>mn
qecKH OTJIHqasrneecg OT OCTaJibHblX JII0,!1,eii:, H B cymttOCTH 6bIJIO Hppauno
HaJIHCTHqeCKHM, xoporno BH,!1,eJIO 3TOT COMHHTeJibHblH xapaKTep fo66co
BOH Teopnn54 . HanpoTHB, B coqntteHHH ITycpeH,!1,opcpa, ncnhITaBrnero 
CHJibHOe BJiffjfHHe fo66ca, aKTYaJibHOCTb nocJie,!l,Hero OCTaeTcg, no-BH,!l,H
MOMy, HepacnoJHaHHOH. B HeM ynoMHHaeTcg pa3ropesrnnii:cg Me)l(,[{y 
Eo,!1,eHOM H fpouneM cnop o TOM, gsMeTcg JIH ,!l,HKTaTop, KaK scero JIHlllh 
BpeMeHHblH o6Jia,!1,aTeJib BJiaCTH, MOHapxoM, H cnop 3TOT pa3pernaeTCjJ 
B TOM CMblCJie, qTo ,!l,HKTaTop, KOTOpOMY JIHlllb ,!1,0BepeHa BJiaCTb, npHHa,!1,
Jie)((amag KoMy-rn ,!!,pyroMy, He a 6om,rneii: Mepe, qeM pereHT HJIH one
K}'H, MO)((eT cqHTaTbCjf cysepeHHbIM MOHapxoM, a pa3Be TOJibKO MarHCT
paTOM, TeM 6oJiee qTO BblClllajf BJiaCTb Ha BpeMg ero nOJIHOMOqHii: 
nepe,!1,aeTcg (commissum) eMy He ,!!,M rnro, qT06h1 OH pacnopg)((aJICg eii: 
«no csoeMy ycMOTPeHHIO» (pro arbitrio suo). Pe% 3,!l,ech ,!l,OJI)((Ha H,!l,TH o 
Tex )Ke npaBOBblX npoueccax, KOTOpbie HMelOT MeCTO, KOr,!l,a KaKOM)'-JIH6o 

Thomas Hobbes, der Mann und das Werk. 2 Aufl. Osterwieck und Leipzig, 1912. S. 208). 
PacCMOTpCHHoe 3.!lCCb MeCTO qacTo noH11Manocb KaK noxsana KpoMBemo, 'ITO, cy.!lll no 
o6weMy xoey MbJCileif, cKopee scero, HesepHo. 0 «.!lllKTarype» KpoMBeilll CM. Hllll<e, rn. IV. 

53 De cive. Cap. X, 15. P. 182. 
54 H. <l>. XopH (Horn J. F. Politica architectonica. 1664. Cap. I. 19 (P. 167)) yKaJbI

saeT, 'ITO :no TOJlbKO Kall<eTCll, 6y.!lTO ro66c npllBO.!lllT apryMeHTbl B OOJlbJY MOHapx1111, Ha 
caMOM ll<e .!lene ero yqeH11e noTBopcTByeT MllTell<aM (seditiosus), nocKOilbKY B ocHOBaHlle 
rocy.!lapcTBa OHO noMewaeT OT.!leilbHbIX llH;:(llBll.!lYYMOB. c apryMeHTaMll, OO.!l06HbJMll TeM, 
'ITO BbI.!lB11raeT JiopeHu WnarreH6ax (Spattenbach L. Politische Philosophie. 1668. 
s. 67), - 6y.!lTO 6bl fior, COTBOpllB JeMJllO, no'leil HYll<HbIM BbI6paTb oco6eHHO ueHHYIO II 
00.!l06alOWYIO «MaTeplllO», 'IT06bl B Heif, T. e. llMeHHO B MOHapxax, Jane'laTJleTb Bee qepTbl 
csoero 6oll<eCTBeHHoro o6paJa, TaK 'ITO Kall<.!lbiif Mor 6b1 cpaJy pacnoJHaTb 11x Ha 'lene, -
K fo66cy, KOHe'IHO, He CJle.!lOBaJIO 6bi np116J111l1<aTbCll. Ho 11 llinaTTeH6ax TOll<e CCblJlaeTCll Ha 
.!lllKTarypy. 



LU1KTATYPA 51 

MamcTpary npenop)"laercx BbrneceHHe cy;:i;e6HbIX perneHHH 6e3 B03MO)l(
HOCTH 06)1(a.JIOBaHHX. TeM caMbIM )J;HI<Tarypa BHOBb IlOHHMaeTCX Bcero 
nHIIIb KaK BbIIlOnHeHHe rocy;:i;apcTBeHHbIX <l>YHKI..(HH KOMHCcapoM55 • Iloc
ne KOHco1rn;:i;aQHH MOHapxHH B XVII B. HHTepec K 3TOMY cnopy HccxK. 
ToMaJHH ynoMHHaeT o HeM npH paccMoTpeHHH sonpoca o speMeHHOM 
cysepeHHTeTe H Kna;:i;eT eMy KOHel..(, Jaxsnxx, qTo cnop, o6na;:i;aeT nH )J;HK
rnTOp «BenHqHeM» (majestas), KacaeTCX pHMCKOH HCTOpHH, H pa3pernalOT 
ero coo6pa3HO o6cTOuenbCTBaM56 • K 3TOMY cnopy B03BpamaeTcx eme 
KpHCTHaH Bonb<P, HO TO)l(e nHIIIb JaTeM, qT06b1 oT;:i;enaTbCX OT Hero He
cKonbKHMH <l>pa3aMH57 . 

B ;:i;eH:CTBHTenbHOCTH cnop 3TOT 3arpamsarr npoTHBononO)l(HOCTb KO
MHccapcKoH: H cysepeHHOH )J;HKTarypbI. Eo;:i;eH orpaHHqHncx KOMHCcap
CKOH, HO no;:i;sen no;:i; Hee qpe3Bb1qaH:HO XCHOe H npoqHoe lOpH;:i;HqecKOe 
ocHoBaHHe. OH paccMaTpHBaeT 3TOT BH)J; )J;HKTarypbI B rnase II TpeneH: 
KHHrH «Pecny6nHKH» KaK npHMep HCilOnHeHHX KOMHCCapaMH IlOCTaBneH
HbIX 061.QeCTBOM 3a;:i;aq. PaJnHqHe, KOTopoe ~e 6bmo no;:i;po6Ho pac
CMOTpeHo B yqeHHH 0 KaHOHHqecKOM npase H y COCTaBHTeneH: rnocc 
K )"leHHIO 0 KOMHCCape-cy;:i;be58 ' Eo;:i;eH npHMeHxeT KO BCe06II..(eMy IlOHX
THIO rocy;:i;apcTBeHHOro npaBa, npOTHBOilOCTaBnxx op;:i;HHapHoro qffHOB
HHKa ( officier) KOMHccapy ( commissaire ). Op;:i;HHapHbIH qHHOBHHK - 3TO 
«ny6nHqHoe nHUO», KOTOpOMY ;:i;osepeH onpe;:i;eneHHbIH, OilHCaHHbIH B 3a
KOHe Kpyr 3a;:i;aq (l 'officier est la personne publique qui a charge ordinaire, 
limitee par edict); KOMHccap - 3TO TO)l(e ny6nHqHoe nHI..(O, HO nepe;:i; HHM 
cTOHT 3Kcrpaop;:i;HHapHax Ja;:i;aqa, onpe;:i;enxeMax TOnbKO nop)"leHHeM (le 
commissaire est la personne publique qui a charge extraordinaire, limitee 
par simple commission). 06a, B oTnffqHe OT qacTHoro qenoseKa, Hcnon
HXIOT ny6nHqHy10 <l>YHKUHIO (charge publique, munus publicum), HO KO
MHccap ;:i;nx Eo;:i;eHa He xsnxeTcx MarHcTpaToM; nocne;:i;Hero OH scer;:i;a 

55 De jure naturae et gentium. L. VIII. London, 1672. L. VII. Cap. VI, § 14. 
'6 Institutionumjurisprudentiae divinae lib. tres. Ed quarta. Halle, 1710. L. III. Cap. VI, 

§ 126. 
57 Jus naturae methodo scientifica pertractum, pars octava. Halle und Magdeburg, 

1748. Cap. I, § 70; Jneci. TOJKe CCbIJIKa Ha rpo1.1m1. 
58 CM.: D. G. Durandi Speculum juris (nptteonttTCll no <f>paHK<f>YpTCKOMY ttJnaHHIO 

ArreKCaHnpa ne Heeo 1592 r. c no6aBJJeHHl!MH 11. A. Eani.eyca). L. I. partic. l de judice 
delegato, § I seqq.: cyni.ll neikTByeT 1m60 KaK opnHHapHLIH, 1m60 KaK nenernpoeaHHLIH 
cyni.ll (Ha ocHoeaHHH nopyqeHHll (commissio)); H de legato,§ 2: <<JJeraT ei.moJJHlleT nopy
'!eHHll rocnonHHa nani.m (legatus vices gerit domini papae), TOJKe Ha ocHoee commissio. 
B naHHOH rnaee EoneH 1.1HrupyeT, rnaBH!.JM o6pa3oM, HJBeCTHLIX rnoccaropoe, e qacraocru 
Eani.eyca H Eapronyca, '!be paJJJH'leHHe opnHHapHoro H 3KCTpaopnHHapHoro ei.monHeHHll 
rocynapcTBeHHblX Ja)la'I (nocJJe)lHHe HenpeMeHHO «O)lH03HbI») OH c yeepeHHOCThlO OTBep
raeT (p. 380) H noneMH3HpyeT c foeeHOM (p. 373), WapneM CHroHoM (p. 374, 379) H 
Hmcona fpyrne (p. 3 79), nocKoni.ry OHH He JaMe'lalOT pa3HHl.ILI MeJKey cnyJK6oii H nopy'le
HHeM, office H commission. 
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HaJbIBaer officier (KH. III, rn. III). CaMo co6oii: paJ}'MeercH, 'ITO H op.n.u

HapHoMy qHHOBHHKY MO)l(eT 6b1Tb nopyqeHO KOMHCcapcKOe HCDOJIHeHHe 

rocy.n.apCTBeHHblX cl>YHKl.lHH, TaK ,D,a)l(e qall.le Bcero " 6b1Baer, HO TOr,D,a OH 

HMeHHO Il03TOMY CTaHOBHTCH He Op.D.HHapHbIM quHOBHHKOM, a KOMHCCa

poM (p. 380). qpe3Bb1qaii:Hb1e cy.D.hH, nonyqaIOll.lHe 3a,D,aHHe OT rocy.n.apH, 

He 6bIJIH MarHCTPaTaMH TOqHo TaK )l(e, KaK H pHMCKHe CJie,D,oBaTeJIH no 

yronoBHbIM .n.enaM (quaestores parricidii), HO 0611a.n.anu snacTbIO oT.n.a

BaTb npHKaJbl, BbIHOCHTb cy.n.e6Hble perneHHH H npHBO,D,HTb npHroBOpbl B 

HCilOJIHeHHe. 0 TOM, qTo, onpe.n.eJIHH 3TH DOHHTHH, HeJib3H orpaHuquBaTb

CH TOJibKO cy.n.eii:CKOH ,D,eHTeJibHOCTbIO, I>o.n.eH co BCeii HCHOCTblO roBOpHT, 

B03pa)l(aH KyHl.lHIO (p. 373-374), KOTOpbIH ynycKaJI H3 BH.D.Y rnaBHOe, a 

HMeHHO KOMaH.D.HYIO BJiacTb (puissance de commander), H roBopun TOJib

KO 0 cy.n.onpOH3BO,D,CTBe. ~yrHMH CJIOBaMH, cyll.leCTBYIOT B00611.le ,D,Ba 

cnoco6a ocyll.leCTBJieHHH rocy.napCTBeHHOH BJiaCTH, KOTOpbie, B 3aBHCH

MOCTH OT oco6oro rocy.n.apCTBeHHO-npasoBoro xapaKTepa pacnopH)l(eHHH, 

CJIY)l(all.lero OCHOBOH .n.eii:CTBHH HaxO,D,Hll.lerocH Ha rocy.n.apcTBeHHOH CJIY)l(-

6e JIHQa, MO)l(HO o603HaqHTb KaK op,D,HHapHo-qHHOBHHqecKYIO HJIH KO

MHCCapcKyIO .n.eueJibHOCTb. Ecnu paccy)l(.l{eHHH I>o,neHa, pacQseqeHHble 

MHOroqucJieHHbIMH npHMepaMH H3 HCTOpHH, CBeCTH B HCHYJO H npo3paq

HYIO CXeMY, TO MO)l(HO 6y,neT BblHBHTb CJie,D,ylOll.lHe npmHaKH. 

'fUH06HUK 

(officier (JiaT.: officialis), 
charge ordinaire): 

1) OCHOBaHHe - JaKOH (edict, Joy ex

presse, publiee, verifee, enregistree 

(p. 375)), OTCIO.lla 

2) Henpepi.1eHLIH xapaKTep cnyxc6i.1; 

.ua:>Ke eCJIH JaHHMalOlllHe JTOT nocT 

JllO.llH 'laCTO CMeHJllOT .llpyr .llpyra 

(Hanp., e:>Kero.uHo, KaK KOHcynLI), caM 

OH KaK TaKOBOH OCTaeTCJI noCTOJIHHLIM 

(a perpetuite), HMeeT noCTOJIHHLIH xa

paKTep (traict perpetuel, p. 377) If Mo

:>KeT 6LITL ynpa3.llHeH TOJILKO .upyrHM 

JaKOHOM; OTCIO.lla 

3) ceoero po.ua npaeo Ha TaKoH noCT; 

'IHHOBHHK JaHHMaeT ero, KaK o6na.uaioT 

o.uon:>KeHHOH Ha KaKoe-To epeMJI ee

lllLIO, KOTopyio ee co6cTBeHHHK He 

MO:>KeT oTo6pan no ceoeMy npoHJeony 

(p. 378); noJTOMY 

KoMuccap 
(commissaire (JiaT.: curator), 

charge extraordinaire): 

1) ocHoeaHHe - YKaJ (ordonnance), 

OTCIO.lla 

2) xapaKTep .ueJ1TeJILHOCTH He no

CTOJIHHLIH, a «OT cnyqaJI K cnyqaJO» 

(selon )'occasion, p. 375), ee OKOH'la

HHe no BLinOJIHeHHH 33.lla'IH (p. 377), 
OTCIO.lla 

3) HHKaKoro npaea Ha nccT; <!>YHK
UHH KOMHCCapa HaXO.llJITCJI y Hero KaK 

6i.1 BO epeMeHHOM noJILJOBaHHH (pre

carium, p. 378) If B noCTOJIHHOH JaBH

CHMOCTH OT Toro, KTO JlaJI nopyqeH!fe 

(p. 378); OH B JII060H MOMeHT MO))(eT 

6LITL OTOJBaH (p. 376-377), noJTOMY 
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4) B co.neplKaTeJI1>HOM nnaHe, no 

MeCT}' H BpeMeHH, .nel!TeJibHOCTb 'IH

HOBHHKa perJiaMeHTHpOBaHa B 3aKOHe B 

o6IUHX qeprnx, TaK '!TO eM}' OTBOllHTCll 

HeKOTOpoe npOCTPaHCTBO llJlll co6CT-

4) B co.neplKaTeJI1>HOM nnaHe .neii

TeJI1>HOCT1> KOMHCCapa CTPOro CBl!3aHa 

HHCTPYKUHen, ero co6cTseHHoe CYJK

.neHHe (discretion) CTPOro orpaHH'leHo, 

OH Bcer.na H BO Bcex lleTaJillX 3aBHCHT 

BeHHOro MHeHHll H TOJIKOBaHHll Henocpe.ncTBeHHO OT BOJIH 3aKa3'1HKa, 

(p. 388). XOTll nocJiellHHH MOlKeT npe.nocTaBHTb 

eMy H 66Jiblll)'IO CB06o.ny .nencTBHH 

(p. 388). 

Ba)l(HOCTb 3THX pacc~eHHH Eo,D;eHa 3a1onoqaeTCH He TOJibKO B TOM, 

qro B HHX 6bIJIO IlOJIHTHqeCKH OCMbICJieHO 3HaqeHHe KOMHCCapa B «t>opMH

poBaHHH HOBOH opraHH3aQHH rocy,D;apcrna. Eo,D;eH He 3aMeTHJI rnro 06-

CToueJibCTBa, qTo KOMHCcap 6bIJI opy,D;HeM yrnep)l(,ll;aIOIQerocH a6COJIIO

TH3Ma rocy,D;apeH:, H HCTOpHqeCKH 3TO MO)l(HO o6LHCHHTb TeM, qTo TOJibKO 

npH feHpHxe IV KoponeBcKHe KOMHccapbI c umpoKHMH noJIHOMoqHHMH 

np1106penH 6onhrnee noJIHTHqecKoe 3HaqeHHe59 . MaKHaBeJIJIH 6hm B npaK

THqecKOM OTHOllleHHH 6onee np030p1IHB, KOr,D;a peKOMeH,D;OBaJI rocy,D;apIO, 

)l(eJiaIOIQeMy ycTaHOBHTb HeorpaHHqeHHYIO BJiaCTb, BCer,D;a npaBHTb ca

MOMy, a He qepe3 «MamcTpaTOB» (rn. 9, 3aKJIIOqHTeJibHbIH afoaQ); norn

MY qTo c nocJie,D;HHMH OH BCer,D;a 3aBHCHT OT BOJIH ,ll;OJI)l(HOCTHbIX JIHQ, 

KOTOpbie JierKO MOryT 3aXBaTHTb BJiaCTb (lo stato) H nepecTaTb IlOBHHO

BaTbCH. Cne,D;yH cBoeH: MaHepe H3JiaraTb MbICJib, ,D;OBOJibCTBYHCb HaMeKa

MH, MaKHasemrn He ocTaHaBJIHBaercH Ha 3TOM npe,D;MeTe no,D;po6Hee H He 

roBOpHT 3,D;eCb 0 KOMHCCapax. TipoTHBOilOJIO)l(HOCTb Me)l(,ll;y KOMHCCapa

MH H MarHcrpaTaMH KaK op,D;HHapHbIMH ,D;OJI)l(HOCTHbIMH JIHQaMH 6bma 

CHCTeMaTHqecKH pa3BepHyra TOJibKO Eo,D;eHoM, ynopH,D;oqHBllIHM o6rnHp

HhIH MaTepHan coo6pa3HO sceo6IQHM noHHTHHM yqeHHH o rocy,D;apcrne. 

TipH 3TOM Eo,D;eH c TaKHM Ha)l(HMOM no,D;qepKHBaeT cpopMaJibHOe pa3nHqHe 

B npaBOBOH OCHOBe - c O,ll;HOH CTOpOHbl 3aKOH, c ,D;pyroH: CTOpOHbl YKa3 

(OH rosopHT ,ll;a)l(e 06 oco6hIX cpopMaJibHOCTHX npH H3,D;aHHH 3aKOHa HJIH 

yKa3a: pa3nHqalOTCH BBO,ll;Hble CTaTbH, MH KOMHCCapa rpaMOTa (lettre 

patente) 3aneqaTb1BaeTCH He 3eJieHbIM, a TOJibKO )l(eJITbIM BOCKOM HT. n. ), -

qTQ MO)l(HO IlO,D;YMaTb, 6y,D;TO TOr,D;a ~e 6bIJIO pa3pa6oTaHO «t>opMaJibHOe 

noHHTHe B ,D;yxe HoseH:rnero rocy,D;apcTBeHHoro npasa, HanoMHHa10mee 

pa3JIHqHe Me)l(,ll;y 3aKOHOM B cpopMaJibHOM H 3aKOHOM B MaTepHaJibHOM 

CMbICJie, KaK OHO HCilOJib3YeTCH B IlOJIHTHqecKOM yqeHHH Il03HTHBH3Ma. 

Ho 3TO pa3JIHlJHe y Eo,D;eHa He HMeno MecTa xou 6b1 y)l(e nornMy, l!TO OH 

He pa3,D;eMeT B3rM,D;OB TaKoro !OpH,D;HlJeCKOro Il03HTHBH3Ma, eMY HeBe-

59 06 3TOM CM.: Hanotaux G. Origines de I' institution des intendants des provinces. 
Paris, 1884 H Hintze 0. Der Commissarius und seine Bedeutung in der allgerneinen 
Verwaltungsgeschichte II Festgabe ftir Karl Zeumer. Weimar, 19 JO. P. 506, 514, r.n:e no.n:
qepKHBaeTcll HCTOpH'leCKOe JHa'!eHHe 3TOH rJiaBbl Eo.n:etta. 
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,LIOM 3aKOH, OTopBaHHhIH OT H,LleH CIIpaBe,LlnHBOCTH. focy.z:1apCTBO y Hero, 

HeCMOTPH Ha BBe,LleHHOe HM IIOHHTHe cyBepeHHTeTa, ecTL npaBOBOe rocy

.z:1apCTBO, 3aKOHbl KOTOporo He npOCTO H3,LlalOTCH H OTMeHHIOTCH IIO '!beMy

nH6o IIpOH3BOny, IIO,LI06Ho KaKHM-HH6y.z:1i. pernaMeHTaQHHM HnH .z:1pyrnM 

npoxBneHHHM BnaCTH. Xorn Eo.z:1eH 6opeTcx c MOHapxoMaxaMH, OH Bee )J(e 

BH.LIHT, '!TO B ocyI.QecrnnxeMoii MaKHaBennH TeXHH3aQHH npaBa 3aKnIO'!e

Ha HeKax nary6a, rHyCHbIH aTeH3M, KOTOpbIH OH OTBepraeT KaK He,LIOCTOH

HhIH. Ilo:noMy Eo.z:1eH HHKoma He cornacHncx 6i.1 c TeM, '!TO Bonx cyBepe

Ha MO)J(eT B03BeCTH B paHr 3aKOHa n1060H: npOH3BOnLHblH Te3HC. 3To ,LlnH 

Hero 6i.mo 6i.1 ~e He rocy.z:1apcrno, a THpaHHH. Ho rnr.z:1a H pa3HHua Me)J(

.LIY 'IHHOBHHKOM H KOMHCcapoM He MO)J(eT OCHOBbIBaTLCH TOnLKO Ha '!beM

nH60 BoneBOM pacnopH)J(eHHH. CKopee, TYT no,Llpa3yMeBaeTCH MOHapxH

qecKoe npaBOBOe rocy.z:1apCTBO, KOTOpoe c npHHQHnHanbHbIM yBa)J(eHHeM 

OTHOCHTCH K cyI.QeCTByIOI.QeH opraHH3aQHH rocy.z:1apcTBeHHOH cny)J(6hl H 

6naro.z:1apx 3TOMY co3.z:1aeT HepapxHIO crporo onpe.z:1eneHHLIX 'IHHOB H co

.z:1ep)J(aTeni.Ho pa3rpaHH'leHHhIX KOMIIeTeHQHH. Ha TOM OCHOBaHbl H .z:1ani.

Heiiume OTnH'IHTenLHLie npH3HaKH: op,LIHHapHoe H 3KCrpaop,LIHHapHoe, 

IIOCTOHHHOe H BpeMeHHOe. IIpoTHBOIIOCTaBneHHe «IIOCTOHHHOro» H «Bpe

MeHHOro» (trait perpetuel H occasion) cny)J(HT TOMY no.z:1rnep)}(.z:leHHeM, 

H60 CaM IIO ce6e apryMeHT fpOuHH, IIO-BH,LIHMOMy, BCe-TaKH IIO,LICKa3bl

Ban Eo.z:1eHy, '!TO npH paccMorpeHHH npaBOBLIX noHHTHH MHTeni.HoCTL, 

tempus, He MO)J(eT HMeTL KOHuenryani.Horo 3Ha'!eHHH. CornacHo Eo.z:1eHy, 

co.z:1ep)J(aHHe KOMHCCapCKOH .z:1euenLHOCTH ,LIOn)J(HO 6LITb pa3nH'IHblM B 

3aBHCHMOCTH OT nono)l(eHHH .z:1en, selon l' occasion qui se presente60 , no-

3TOMY .LIHKTaTop Ha3Ha'!aeTcx, «Kor.z:1a rnro Tpe6yeT OeJ10» (si res ita 

postularet). Tenepi. .z:1on)J(ffo CTaTL noHHTHO, no'leMy Eo.z:1eH HMeHHO OTCIO

.z:1a .z:1enaeT BLIBO.LI, '!TO KOMHCCap, B cpaBHeHHH c op,!1,HHapHbIM 'IHHOBHH

KOM, ,LIOn)J(eH 06na.z:1aTL MeHLIIIeH CB060,LIOH ,LleHCTBHH H He HMeTb co6-

CTBeHHOrO MHeHHH. 

3.z:1eci. DO,LleH, KOHe'!HO )Ke, B nepByIO oqepe,Llb CBH3aH HCTOpH'!eCKH

MH npe,LICTaBneHHHMH COBpeMeHHOH eMy cppaHQY3CKOH MOHapxHH. OH 

nepe'!HCnHeT MHO)l(eCTBO IIpHMepoB KOMHCcapCKOH .z:1exTenLHOCTH, He 

BhI,LlenHH B HeH pa3nH'IHbIX BH,LIOB, IIOTOMY '!TO Bee, '!TO .z:1enaeT KOMHCCap, 

IIO ero MHeHHIO, O,LIHHaKOBO OCHOBbIBaeTCH Ha ,LlaHHOM eMy nopyqeHHH, 

commissio, KOTOpoe MO)J(eT 6LITb B n106oii MOMeHT OTMeHeHO. Bi.mo 6bl 

none3HO, orranKHBaxci. OT Eo.z:1eHa, HO c 6oni.IIIeH: TO'IHOCTLIO, 'leM 3TO 

60 3ToT o6opOT CTOHT BO <!>paHUY3CKOM (nepBOM) H3J{aHHH 1577 r. (p. 275), a TaKlKe 
B HJJ{amu1x 1580 H 1583 rr. (p. 375). B narnHCKOM nepeso;{e cnoso occasio, npas;{a, 
oTCYTCTByeT (cp. HJAaHHe 1591 r. (p. 342), <!>paHK<!>YpTCKoe HJAaHHe BeKcem1 1594 r. 
(p. 416), <!>paHK<i>YPTCKoe H3AaHHe fo<!>MaHa 1619 r. (p. 406), a TaKlKe HJAaHHe HoHaca 
1622 r.), JaTO BCIO.l{)' ecn. yKaJaHHe Ha «BpeMll», «MeCTO» H <<nonolKeHHe seweii» (tempus, 
locus H res). 
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,neJiaJI OH, npoBeCTH pa3JIHque Me)!()(y CJiy)l(e6HblM nOJIO)l(eHHeM <i>YHKQH

OHepa B rocy,napcTBe H co,nep)l(aHHeM ero quHOBHOH ,neueJibHOCTH. To, 

qTo :na npoTHBOnOJIO)l(HOCTb He OCTaJiaCb .Do,neHOM He 3aMeqeHHOH, BH,n

HO y)l(e H3 Toro, qTo OH oco6o ynOMHHaeT, qTo H qffHOBHHKY MO)l(eT 6h1Tb, 

KaK KOMHccapy, nopyqeHo KaKoe-nu6o ,neno. Ornuque op,nuHapHoH qu

HOBHH%eH ,ne.sITeJibHOCTH OT nopyqeHm1 ( commissio) 3a1onoqacrc.11, CTaJIO 

6hITb, B TOM, qTo nepBa.!I o6na,naeT onucaHHblM B 3aKOHe H noTOMY 3apa

Hee B 061.QHX qepTax onpe,neneHHbIM co,nep)l(aHHeM, 6naro,nap.11 qeMy OHa 

OKa3bIBaeTC.!I OTOpBaHa OT MecTa H BpeMeHH, OT occasion, T. e. OT oco6bIX 

06crn.11TeJibCTB KOHKpeTHoro cnyqa.11. Ho B cuny :noro op,nHHapHbIH qu

HOBHHK OKa3bIBaeTC.!I CB.!13aH 3aKOHOM, H perneHHe, npHHHMaeMoe HM 

B Ka)!()(OM OT,neJibHOM cnyqae, .!IBJI.!leTC.!I JIHIIlb KOHKpeTH3aQHeH perneHH.!I, 

B o6mHx qePTax ~e 3apaHee npe,nycMorpeHHOro JaKOHOM. HanpOTHB, 

KaKOBO 6y,neT perneHHe KOMHCCapa, eme TOJibKO onpe,neJI.!leTC.!I OT,!leJibHbIM 

cnyqaeM. Co3,naeTc.11, TaKHM o6pa3oM, BneqaTneHue, 6ywo KOMHccap Me

Hee CTeCHeH B CBOHX ,neHCTBH.!IX, 6onee CB06o,neH, qeM op,nHHapHbIH qu

HOBHHK, KOeMy He pa3perneHO BbIXO,!lHTb 3a paMKH ,ne.11TeJibHOCTH, HOpMH

poBaHHOH 3aKOHOM. IlpHqHHa, no KOTOpOH :So,neH, HeCMOTp.!1 Ha 3TO, 

Ha3bIBaeT qHHOBHHKa CB06o,nHbIM, a KOMHCCapa 3aBHCHMbIM, 3aKmoqaeT

C.!I B TOM, qTo B paccMorpeHHe 061.eKTHBHOro co,nep)l(aHH.!I BMeIIIHBaeTC.!I 

npe,nCTaBJieHHe 0 CJI~e6HOM noJIO)l(eHHH rocy,napcTBeHHOro <i>YHKQHO

Hepa. B CHJIY Toro, qTo ocHoBaHHeM ,ne.11TeJibHOCTH op,nHHapHoro qHHOB

HHKa BblCrynaeT 3aKOH, OH OKa3bIBaeTC.!I 6onee He3aBHCHMbIM OT cyBepe

Ha, KOTOpbIH HHqero He MO)l(eT H3MeHHTb B co,nep)l(aHHH 3TOH ,neueJibHOCTH, 

He OTMeH.!1.!I 3aKOHa, B TO BpeM.!1 KaK KOMHCcap, no,no6HO qacTHOMY ynoJI

HOMoqeHHOMy, BO BC.!IKOH MeJioqH OCTaeTC.!I 3aBHCHMbIM OT yKa3aHHH 3a

KaJqHKa. Ta OTHOCHTeJibHa.!I caMOCTO.!ITeJibHOCTb, KOTOpa.!1 co,nep)l(HTC.!I 

B OnHCbIBaeMOH 3aKOHOM KOMneTeHQHH H, eCJIH H He np.!IMO no npaBy, TO 

XOT.!I 6hl KOCBeHHO OTBO,!lHTC.!I ,!lOJI)l(HOCTHOMY JIHQY, y KOMHCCapa OTCYT

CTByeT. c BHeIIIHeH CTOpOHbl nOJIHOMOqH.!J: KOMHCCapa MOryr 6b1Tb CKOJib 

yro,nHO IIIHpOKH, HO OH BCer,na OCTaeTC.!I Henocpe,nCTBeHHblM opy,nueM 

qbeH-TO qy)l(OH BOJIH. Mo)l(HO ,na)l(e CKaJaTb, qTo CB.!13aHHOCTb JaKOHOM 

TOJibKO H ,neJiaeT qHHOBHHKa He3aBHCHMbIM, H na He3aBHCHMOCTb TeM IIIHpe, 

qeM 6oJibIIIe OH 3aH.!IT HCKJIIoquTeJibHO npHMeHeHHeM 3aKOHa K TOMY HJIH 

HHOMY oT,neJibHOMY cnyqa1061 • 

61 ECJIH cy.neikKllH '!llHOBHllK o6na.naeT npaBOM Ha CBOH '!llH II no coepeMeHHbIM 
B033peHllllM (cM.: Seydel. Bayerisches Staatsrecht. 2 Aufl. Bd II. 1896. S. 218), TO 3TO 
03Ha'!aeT, '!TO npOTllB ceoeii eon11 OH MOlKeT 6L!Tb CMell.{eH TOflbKO ecn11 B03HllKalOT cepbeJ
HLJe ocnoJKHeHllll. npaeo 3TO BbITeKaeT 11x onpe.neneH11ii JaKoHa, 3am11ma10m11x cy.nLIO OT 
np0113BOflbHOro CMemeHllll II TeM caMLIM Ha epeMll ceoero .neilCTBllll rapaHTllPYIOlllllX 
6eJOT3blBHOCTb ero nonHOMO'!llH. OHO IlOKOllTCll, KOHe'!HO, He Ha '!aCTHOM, 6naronp1106-
peTeHHOM npaee .nonlKHOCTHOro n11ua (KaK C'!llTanll B cpe.nH11e BeKa), nonyqeHHOM llM B 
neHHoe ena.neH11e, 6naro.napll noKynKe 11n111anory. l!acTHblli llHTepec .nonlKHOCTHoro n11ua 
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Ho nocKOJihKY KOMHCCap jJ:BJVleTCjJ: «ny6JIHqHhIM JIHQOM», OH c He

o6xo,nHMOCThlO HMeeT He TOJihKO nopyqeHHe, HO H HanpaBJieHHOe BOBHe 

nOJIHOMOqHe, Be,nh c noMOII.(hlO rocy,napCTBeHHOro aBTOpHTeTa OH B03-

,nei1:cTByeT He Ha TOro, KTO BOJJIO)l(HJI Ha Hero nopyqeHHe H nepe.n KeM y 

Hero HeT npaB Ha CBOIO ,negTeJihHOCTh; BOJ,neHCTBHe 3TO HanpaBJieHO 

BOBHe, Ha TpeThHX JIHQ, rpa)l(,naH co6CTBeHHOro rocy,napCTBa HJIH qy)l(e

CTPaHQeB. qacTHonpaBOBhie aHanomH, HrpalOil(He TaKyio 6oJihIIIYIO ponh 

y Eo,neHa H _na)l(e BnJIOTh .no XIX B., csgJaHhI He TOJihKO c nopyqeHHjJ:

MH, HO H c IlOJIHOMOlJHjJ:MH, c npe,ncTaBHTeJibCTBOM. IlpH 3TOM BhrnCHjJ:

eTCjJ:, qTo Eo,neH He nposo,nHT rpaHHQhI Me)l(,ny cosepIIIeHHO paJJIH'IHhl

MH BH,naMH KOMHCcapcKOH ,neueJihHOCTH H TpaKTYeT HX o,nHHaKOBO. 

CaHHTapHhIH HHcneKTop, onpe,neJiglOII.(HH cse)l(eCTh MjJ:Ca, MHOrolJHCJieH

Hhie IlOJIHQeHCKHe KOMHCcapbI H a,nMHHHCTpaTHBHhle ynoJIHOMO'leHHbie, 

K HCnOJIHeHHIO csoeii CJIYlK61>1 B OTnH'IHe OT ny6JJH'IHOro HHTepeca cero,l{Hll }')Ke He npHHH

MaeTCll BO BHHMaHHe. BcJJe,l{CTBHe :noro OTna,l{aeT B03MOlKHOCTI> 6eJorosopO'IHO npHMe

Hl!Tb '!aCTHOnpasosyIO TO'IKY 3peHHll, rocno.l{CTBYIOlllYIO B yqeHHH 0 nopyqeHHllX HJIH 

nOJJHOMO'IHllX, K nOHllTHllM rocy.l{apcTBeHHOro npasa. TeM He Mettee, pa6oTa, KOTOpyIO 

Hay'!Hall MMCJJI> npoAeJJana B o6naCTH qacrnoro npasa, H nott1>1He He YTPaTuna csoIO ueH

HOCTI> J{Jlll ny6JJH'IHOro npasa. Hanporns, OCHOBaHHe Toro pa3JJH'leHHll, KOTOpoe <i><>H Typ 

npHBOllHT J{Jlll 6eJOTJ1>1BH1>IX nonttoMO'IHH qacrnoro npasa (CM.: Tuhrvon. Die unwiderrufliche 

Vollmacht, Stra6burger Festschrift fiir Laband. TUbingen, 1908. S. 52), cne.l{osano 61>1 yqH

Tl>IBaTI> H B ny6JJH'IHO-npaBOBl>IX onpe.l{eJJeHHllX. IlpH paCCMOTpeHHH o61>eMa 6eJODl>IB

Hl>IX noJJHOMO'IHH Typ HCXOJ{HT HJ Toro, '!TO, XOTll 6eJOT3"1BHOe noJJHOMO'!He pacno

p11lKaT1>Cll OTJ{eJJl>Hb!MH npaBaMH llOBepHTeJJll, a TaKJKe npHHHMaTI> 0611JaTeJJ1>CTBa onpe.l{e

JJeHHOro COJ{eplKaHHll, 6e3 COMHeHHll, ,l{OnyCTHMO, COMHeHHll OTHOCHTeJJl>HO 6eJODl>IBHOro 

noJJHOMO'IHll, llIHpoTa ,l{eHCTBHll KOTOporo COlleplKaTeJJl>HO He orpaHH'leHa, see lKe cywe

CTBYIOT, nocKOJJl>KY TYT AeiicrsyIOTTe JKe npH'IHH1>1, no KOTOp1>1M, cornacHo § 310 fpalKJ{aH

cKoro )'llOlKeHHll, He.l{eiicTBHTeJJ1>H1>1 06ll3aTeJJ1>CTBa no OT'IYJKlleHHIO ewe He npuo6peTeH

Horo HMymecTBa. IloroMy JKe, cornacHo § 52 Toprosoro )'llOlKeHHll, scerAa MOlKeT 61>1T1> 

OTOJBaHa H COJ{eplKaTeJJl>HO He orpaHH'leHHall ToproBal! ,l{OBepeHHOCTI>, a TaKlKe, no o6we

npHHllTl>IM npasos1>1M B033peHHllM, o6wee noJJHOMO'!He, s1>1xolll!mee Ja paMKH 6onee yJKo

ro Kpyra npaBOBl>IX aKTOB (Ibid. S. 55; CM. TaKlKe npHBe,l{eHlfYIO TaM B npHM. 4 H 5 JJHTepa

TYPY; RGE, Zivilsachen. Bd 52. S. 96). IlpHHUHn paJJJH'leHHll, llOCTOHHl>IH BHHMaHHll H B 

ny6JJH'IHOM npase, COCTOHT B TOM, '!TO B npaBOBOM CMl>ICJJe TO HJJH HHOe nOJJHOMO'!He, no 

CBOeMy nOHllTHIO, llOJllKHO 61>1T1> HOpMHpOBaHo, H COJ{eplKaTeJJl>HO He orpaHH'leHHOe noJJ

HOMO'!He BOBCe He B03HHKaeT B peJyJJ1>TaTe scero JJHWI> KOJJH'leCTBeHHOro paCWHpeHHll 

orpaHH'leHHOro nOJJHOMO'IHll, a npe.l{CTaBJJl!eT co6oil He'ITO cosepweHHO HHOe. Cylll>ll 

MOlKeT 06JJa.l{aT1> npaBOM Ha CBOH nocT, nocKOJJl>KY OH }')Ke no H,l{ee CBl!JaH JaKOHOM, ero 

ycTaMH rosopHT caM JaKoH. Cylll>ll, npHHHMaIOlUHH peweHHll coo6paJHO nonoJKeHHIO AeJJ 

HJIH ,l{alKe, no.l{06Ho 'IJJeey peBOJJIOUHOHHOro TpH6yHana, CTOlllUHH Ha CJI)'lK6e ,l{OCTHlKeHHll 

KOHKpeTHOH uenu, 61>JJJ 61>1, KOHe'IHO, areHTOM, CB060.l{Hl>IM OT orpaHH'leHHH JaKOHa, HO ero 

TeM CHJll>Hee CKOBl>IBaJJH 61>1 YKaJaHHll HCOOJJl>lYIOlUeH ero BJJaCTH. 1>6n1>wa11 cso6o.l{a, KOTO

poii, cornacHO HeKOTOpblM HOBeHWHM MHeHHllM, 61>1JJ 61>1,l{OJJlKeH 06JJa.l{aT1> CYlll>ll, 03Ha'!aeT 

He 66n1>wyIO HeJaBHCHMOCT1> OT JaKoHa, a npeKpameHHe AeilCTBHll JaKOHH1>1x HopM H cj>aKTo

nornu. HeJaBHCHMocn cy.l{eilcKoil CJJ}')K61>1 scer.l{a KoppenupyeT c JaBHCHMOCTl>IO cyA1>H OT 

JaKOHa. 
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reHepaJI, Ha KOToporo BOJJIO)l(eHo npose.n.eHHe soeHHhlX onepau:HH:, no

cJiaHHHK, )lHKTaTop - Bee OHH )lIDI Hero B paBHOH CTeneHH KOMUCcapbl. 

If KOHeqHO )l(e, HX )lej(TeJibHOCTh BCer.n.a OCHOBbIBaeTCj( TOJihKO Ha nopy

qeHHH cysepeHa, a He Ha o6meM onpe.n.eJieHHH JaKoHa. Ho se.n.1> co.n.ep

)l(aHHe HX .n.ej(TeJihHOCTH pa3JIHqHO, a CJie.n.osaTeJihHO, cymecTBeHHO OT

JIHqaK>TCj( .n.pyr OT .n.pyra H HX noJIHOMoqffj(. CaHHTapHb!H 3KcnepT H 

MHoroqHCJieHHhle a.n.MHHHCTPaTHBHble ynoJIHOMoqeHHhie, noKa OHH no 

CBOeMy cJiy:lKe6HOMY noJIO)l(eHHIO .n.eHCTBHTeJibHO j(BJij(IOTCj( KOMHCCa

paMH, - Be.D.b B xo.n.e HCTOpHqecxoro pa3BHTHj( OHH qame BCero CTaHO

Bj(TCj( op)lHHapHbIMH qffHOBHHKaMH H coxpaHj(IOT npe)l(Hee HMeHOBaHHe 

TOJihKO B CHJIY HCTOpHqecKOH TPa.D.HU:HH, - BblnOJiffj(IOT <l>YHKU:HH, KOTO

p1>1e CTOJih :lKe peryJij(pHbl H B TaKOH :lKe Mepe MOryT peryJIHpOBaTbCj( 

o6IUHMH npe.n.nHCaHffj(MH, qTQ H <l>YHKU:HH Op.D.HHapHoro qffHOBHHKa, %!0 

CJIY:lK6Y TO)l(e Be.D.b MO)l(HO paccMaTpHBaTb B KOMHCCapCKOM acneKTe. 

Taxoro po.n.a KOMHCCapoB, qJ,j( .n.ej(TeJibHOCTh He CBj(JaHa HH c KaKHMH 

oco6hlMH nOJIHOMOqffj(Mff, Jiyqrne Bcero Ha3b!BaTh «KOMHccapaMH no 

CJiy)l(6e» [Dienstkommissare]; co.n.ep)l(aHHC HX )lCUCflhHOCTH onHCbIBa

CTCj( o6mHMH npe.n.nHcaHHj(MH. EcJIH )KC peq1> H.D.CT 06 HCnOJIHCHHH xa

xoro-HH6y.n.1> 0.!1.HOro .n.eJia HJIH HeCKOJihKHX oco61>1x )leJI, TO TaKOH KO

MHCcap HaJ1>1BaeTCj( «KOMHccapoM no .n.eJiaM» [Geschaftskommissar], 

H ero nOJIHOMOqffj( B Ka)l{.ll.OM OT)leJibHOM CJiyqae JaBHCj(T OT BOJIH Ja

KaJqHKa. IlpHMepoM KOMHCcapCKOH .n.eueJibHOCTH noro BH)la j(BJij(eTCj( 

.n.ej(TeJibHOCTh KOMHCCapa-neperoBOpIUHKa. IfMeHHO .ll.Jlj( nocJiaHHHKa 

(KOTOpbIH j(BJij(eTCj( KOMHCcapoM no )lCJiaM, eCJIH B CHJIY peryJij(pHoro 

xapaKTepa CBOHX CJiy:lKe6HbIX )leJI HC JaCJIY)l(HBaeT 3BaHHj( CJIY)l(HJIOro 

KOMHccapa) lio.n.eH .n.eJiaeT nepsoe HCKJIIOqeHHe HJ csoero YTBep)l{.ll.eHHj( 

0 TOM, qTO KOMHCCap orpaHHqeH B CBOeM «C06CTBeHHOM MHCHHH» 

(discretion), JaMeqaj(, qrn see TYT 61>1BaeT no-paJHOMY «B JaBHCHMOCTH 

OT JIHU:a» (selon les personnes, p. 388) . .LJ;HKTaTOp )l(e j(BJDieTCj( KOMHC

capoM, qJ,H nOJIHOMOqffj( HMelOT COBCeM HHOH xapaKTep, He)l(eJIH 

y CJIY:lKHJIOro KOMHCCapa HJIH KOMHCCapa no .n.eJiaM. 3.n.ecb JaHHTepeco

BaHHOCTh B pe3yJI1>TaTe, KOTOporo HY:lKHO .ll.OCTffqh, OKaJbIBaeTCji HaCTOJihKO 

BeJIHKa, qTo npaBOBble npenj(TCTBffj(, CTOj(IUHe Ha nYTH K .ll.OCTmKeHHIO 

ycnexa, npH Heo6XO)lHMOCTH ( 0 KaKOBOH perneHHe npHHHMaeT caM KO

MHCCap) MOrYT 6b!Th ycTpaHeHbl. B HHTepecax u:eJIH, )lOCTHraeMOH .!1.HK

TaTOpCKHMH .n.eHCTBHj(MH, caM .!1.HKTaTop noJiyqaeT nOJIHOMOqffj(, cyme

CTBeHHOe JHaqeHHe KOTOpbIX JaKJIIOqaeTCji B ycTpaHeHHH npaBOBblX 

6apbepoB H B )l03BOJieHHH BMellIHBaThCj( B npasa TpeTbHX JIHU:, Kor.n.a 

TaKOe BMernaTeJI1>CTBO Heo6xo.n.HMO cy.n.j( no noJIO)l(eHHIO .n.eJI. TaKHM 

o6pa30M, JaKOHbl, Ha KOTOpbIX OCHOBbIBalOTCj( npasa 3THX TpeTbHX JIHU:, 

BOBCe He ynpa3)lHj(IOTCj(, a npOCTO B TOM HJIH HHOM KOHKpeTHOM CJiyqae 
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pa3pernaeTC'1 .n;eH:cTsosan. 6e3 orirn.n;KH Ha 3TH npasa, ecim noJIO)l(eHHe 

.n;en Tpe6yeT 3Toro .n;nH BhIDOJIHeHHH .n;eH:crnHH:. He m.n;aeTCH H HHKaKoii 

n03lfTlfBHhlH 3aKOH, <t>aKTOJiomqecKH B o6IUHX qepTax onHCbIBalOIUlfH 

TaKoe BMernaTeJibCTBO KaK KOMneTeHUlflO ,!l;lfKTaTopa, CKOpee, .n;onycKa

IOTC'1 HeKOTOpbie ((lfCKJIJOqeHH'1, coo6pa3Hble nOJIO)l(eHHIO .n;em>, - no

H'1Tlfe, KOTopoe JIOrlfqecKH npOTlfBOpeqlfT npHHUHny o6mero perynHpo

BaHH'1 nocpe.n;cTBOM JaKoHa. TaKaH pa3HOBH.D;HOCTh KOMHccapa 6y.n;eT B 

.n;anbHeiirneM HaJhIBaTbCH «KOMHccapoM .n;eiicTBHH» [ Aktionskomrnissar]. 

,[(HKTaTop - 3TO KOMHccap .n;eiicTBHH KaK TaKOBoii. Ero crnryc He MO
)l(eT 6bITh o6'bHCHeH HH B paMKax qiopMaJihHoro cnoco6a paccMOTPe

HHH, KOTOpbIM noJib3yeTC'1 HOBeiirnee n03lfTlfBlfCTCKOe yqeHHe 0 rocy

.n;apcrne, HH c noMOIUhIO nposo.n;HMoro Eo.n;eHOM qiopMaJibHOro 

pa3JilfqeHH'1 JaKoHa H yKa3a. Be.n;h .n;HKTaTop, KaK ero noHHMaeT Eo.n;eH, 

no CBOeMy nOH'1TlflO c Heo6xo.n;HMOCTblO '1BJI'1eTC'1 KOMlfCCapoM; B npa

BOBOM OTHOllleHlflf ~ ero .n;eHTeJibHOCTlf CYIUeCTBeHHO TO, qTO OHa MO)l(eT 

6bITb BbIDOJIHeHa TOJibKO KOMlfCCapoM If HHKeM .n;pyrHM. TaKHM o6pa-

30M, 3.n;ecb cysepeH y)l(e He MO)l(eT no CBOeH BOJie lf3,!l;aTh 3aKOH lfJilf 

yKa3. 3aKOH, o60CHOBbIBaIOIUlfH KOMneTeHUlflO op.n;HHapHOro qlfHOBHlf

Ka, cornacHo Eo.n;eHy, BKmoqan 6h1 B ce6H o6mee onHcaHHe co.n;ep)l(a

HHH 3TOH KOMneTeHUlflf. Ho 3aKOH, B co.n;ep)l(aHlflf KOTOporo rosopHTC'1, 

qTo npOH30HTlf MO)l(eT pernHTeJibHO BCe, qero noTpe6yeT nOJIO)l(eHHe .n;en, 

6bIJI 6hl qeM-TO npHMO npOTlfBOnOJIO)l(HbIM perynHpOBaHHIO KOMneTeH

UlfH, 3TO 6hIJIO 6bI ynpa30HeHue Bcex KOMneTeHUlfH If npaBOBbIX 6apbe

pOB. ,[(HKTaTypa He MO)l(eT 6bITb op.n;HHapHOH CJiy)l(60H If «nOCTOHHHOH 

<i>YHKUHeii» (munus perpetuum). EcnH 6b1 oHa npHo6pena «nocTOHHHhIH 

xapaKTep» (trait perpetuel), TO .n;HKTaTOp He TOJihKO o6na.n;an 6b1 npasoM 
Ha CBOH qlfH, OH CTaJI 6b1 cysepeHOM If y)l(e He 6bIJI 6bi ,!l;lfKTaTopoM, 

nocKOJihKY Eo.n;eH He .n;onycKaeT cymecrnosaHHH cysepeHHOH .n;HKTary

pbI. ,[(a)l(e TaM, r.n;e 3aKJia,!l;bIBaIOTC'1 OCHOBbl HOBOH rocy.n;apcTBeHHOH 
opraHH3aUHH, OH scer.n;a npe.n;nonaraeT, qTo nocT cysepeHa ~e yqpe)l(
.n;eH. Eo.n;eH OTMeqaeT, qTo B Haqane csoero pa3BHTHH see rocy.n;apcTsa 

HCnOJib3YIOT He op.n;HHapHbIX qlfHOBHlfKOB, a KOMlfCCapoB If qTo npH mo-

6oii peopraHmauHH rocy.n;apcrna, npH n106oii «peqiopMauHH» npHxo
.D;ITTCH npH6eraTb K ycnyraM 3KCTPaop.n;HHapHbIX ynOJIHOMoqeHHbIX «pa,!l;H 

Hase.n;eHHH nopH.n;Ka B pecny6nHKe» (reipublicae constituendae causa), 
JaTeM, snpoqeM, qT06h1 B xo.n;e .n;anbHeiirnero pa3BHTHH KOMHccap npe

sparnncH B op.n;HHapHoro qlfHOBHHKa (p. 378, 379, 392, 393). H 3rnx 

KOMlfCCapoB, 3aHOBO yqpe)l(,!l;aIOIUlfX rocy.n;apCTBO, Eo.n;eH TO)l(e He OT
.n;eJIHeT OT Bcex OCTaJibHbIX. 

Bse.n;eHHoe Eo.n;eHoM pa3JilfqettHe .n;syx BH.D;OB rocy.n;apcrneHttoii .n;eH
TeJihHOCTH HMeJIO CBOeH npe.n;nOCbIJIKOH '1BHYIO npOTlfBOnOJIO)l(HOCTb 3a-
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KOHa H yKaJa n npH ,n:aJILHeihneM pa3BHTHH a6coJIJOTH3Ma c Heo6xo,n:HMO

CTblO CTaHOBHJIOCb 6ecnpe,n:MeTHhlM, IlOTOMY qrn B rocy.n:apcTBeHHOH .LIOK

TpHHe a6coJIJOTH3Ma BC.HKOe npo.»BJieHHe rocy.n:apcTBeHHOH BJiaCTH no 

cymecTBy H B paBHOH Mepe OCHOBLIBaeTC.H TOJlbKO Ha BOJie rocy.n:ap.». Ilo 

3TOH npHqHHe Ba)l{HOe OTKpLITHe Eo,n:eHa 3a61>rnoc1>, xou ero noHHMaHHe 

cysepeHHTern HMeno HeKornp1>1H: ycnex. K HeMy He B03BpamanHCL ,n:a)l{e 

Te aBTOpbI, KOTOp1>1e 6opOJIHCb npoTHB a6COJIJOTH3Ma c ero 6eJJaKOHHblMH 

«KOMHCCIDIMH». Kor.n:a B XVII B. AJI.Ll)l{epHOH CH,n:HH ynoMHHaeT o ,n:HKTa

TYPe, OH .n:enaer 3TO He .LIJl.H Toro qT06LI npe,n:'b.HBHTh CBOeMY IlOJIHTffqeCKOMY 

npOTHBHHKy, a6COJIJOTH3My, ynpeK B TOM, qTO OH, a6COJIJOTH3M, .HBJI.He'IC.H 

.n:HKTaTypOH, a nOToMy, qrn .LIHKTarypa coxpaH.HeT .LIJl.H Hero TPa.LIHilHOHHoe, 

KJiaccHqecKoe JHaqeHHe H npe,n:cTaBJI.Her co6oH: HHCTffTYT, xapaKTepmy10-

mHH: CB060,n:HyJO pHMCKYJO pecny6JIHKy62 • qTO KacaeTC.H JlOKKa, BbIBO.Llbl 

KOTOporo, KaK e.n:sa JIH y KOro .n:pyroro, OCHOBhlBalOTC.H Ha HCKJIJOqHTeJib

HOH 3HaqHMOCTH npaBa H Ha 6e3pa3JIHqHH KO BCero JIHIIIb <t>aKTHqecKOMY 

MorymeCTBy, TO IlOH.HTHlO .LIHKTarypLI, IlO-BH.LIHMOMy, HeT MeCTa B TaKOH 

CHCTeMe, r.n:e Bee CBO.LIHTC.H K npoCTOMY «HJIH-HJIH»: npaBO HJIH 6ecnpa

BHe, JaKoH HJIH .n:ecnoTH3M, cornacHe Hapo.n:a HJIH HaCHJIHe. BnacTL <t>aK

TOB .LIJl.H lIOKKa 6ecCMblCJieHHa; TO, qTo .HBJI.HeTC.H TOJlbKO BJiaCTblO H TOJlb

KO <t>aKTOM, npasa KaK pa3 He KacaeTc.». He coo6pa3y10ma.»c.» c 3aKOHOM, 

TOJILKO <t>aKTHqecKa.» CHJia ecTL Heqrn 3BepHHOe (the way of beasts). TYT 
H KOpOJib HHqero He MO)l{e'f H3MeHHTb CBOHMH npHKaJaMH HJIH nopyqeHH

.HMH. B CB.H3H c 3THM JlOKK Bbl.LIBHraeT Te3HC, KOTOpbIH H HLIHe npH3HaeTC.H 

aHrJIHHCKHM npaBOM H HCTOpHqecKH MO)l{e'f 6LITb o6'b.HCHeH 6op1>60H: npo

THB KOMHCCapoB, cJiy)l{amHx opy,n:HeM a6COJIJOTH3Ma: HH 0.LIHO ,n:eHCTBHe 

62 Sidney A. Discourses concerning government. Ch. II. Sec. XIII (no Tpen,eMy JJOH
JIOHCKOMY 1n11aHHIO 1751 r. P. 119): «CT03TOMY JI 11onycKa10, '!TO BllacTL, no1106HaJ1 JIHK
TaropcKoif ... IlOCTOJIHHO KOHTpOJJHpyeMal! 81.ICUIHM aBTOpHTeTOM Hapoiia, y 1106J1eCTH!dX " 
xopoUIO JIHCUHilJIHHHpoBaHH!.IX HaUHH B HeKOTOp!.IX CJJY'lal!X MOJKeT 61.ITL c OCTOpOlKHOC
ThlO iiosepetta 1106necTHOMY 'lenoseKy» (I do therefore grant that a power like to the 
dictatorian ... kept perpetually under the supreme authority of the people, may by virtuous 
and well disciplined nations upon some occasions be prudently granted to a virtuous man); 
JIHKTaTOp He HMeeT HH'lero o6mero c MOHapxOM, «'II.JI BJlaCT!. JaKJllO'leHa B HeM caMOM» 
(whose power is in himself), JIHKTarypa y'lpeJK11aercJ1 TOJl!.KO B 'lpe1si.1'1atttti.1x CJl}"laJIX, H 
Hapoii Bceriia coxpaHJleT Ja co6oif CBOIO BJlaCTL. CHJIHH HeCKOJl!.KO pal IlOJl'lepKHBaeT, '!TO 
JIHKTaTop HaJHa'laeTCJI TOJJ!.KO «no cnyqalO» (occasionally), a Toro, '!TO HMeHHO '!epel 
JIHKTarypy MOJKeT ocymeCTBJIJIT!.CJI nepexoii OT 11eMOKparnH K a6COJllOTH3MY, OH He JaMe
'!aeT, XOTll 1.J.e1apJ1, cne11y11 HCTO'IHHKaM, HaJ!.IBaeT ((IlOCTOJIHH!.IM JIHKTaTOpOM» (perpetual 
dictator, p. 121, 134-138). OH rosopHT o JIHKTaTopcKOM «nopyqeHHH» (commission), 
rnacHBUieM: ne quid dtrimenti etc. (p. 40~01). 011HaKo, cpaBHHBal! rocnoiicTBO U.e1ap11 
c nOJJOJKeHHeM COBpeMeHHOH eMy AHIJIHH, CHJIHH OTMe'laeT: «BJJaCT!. HaJI HaMH - He 
JIHKTaTOpCKal!» (we have no dictatorian power over us, p. 283), no11pa1YMeBaJ1 noii nocne
JIHeii rocnOJICTBO, He JaBHCJIIUee OT BOJIH Tex, KeM ynpaBJIJllOT. 8!.ICKaJ!.IBaHHJI CHJIHH ueJJH
KOM HaXOJIJITCJI B pycne KJJaCCH'leCKOH TpMHUHH, KOTopaJI 61.ma BOCilpHHJITa aHIJIHHCKOH 
onno111u11eii KOponescKoii BJJaCTH, rnaBH!.IM 06pa10M, '!epe1 MHJJ!.TOHa. 
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no,l{qHHeHHOfO HeJib3.!I H3aHHHTh, CChIJilUICh Ha nopyqeHHe MOHapxa, on
paa,l{aTb ero MO)f(ef TOJihKO 3aKOH, OCHoaaHHhIH Ha comaCHH Hapo.l{a; He 
«nopyqeHHeM» (commission), a 3aKOHOM C03.l{aeTc.!I rocy.l{apcrneHHhlH 
aarnpHTeT (the law gives authority)63 • Kor.l{a JloKK a KOHUe XVII a. nHcan 
3TH cnoaa, aHmHHCKHH a6comoTH3M 6hrn y)f(e noaep)f(eH, a aonpoc o 
KoponeacKHX KOMHCCH.!IX perneH EHJIJieM o npaaax64 • Ho noH.!ITHe 
commission aHOab a03HHKaeT y JlOKKa a .l{pyroM MeCTe, f,l{e MO)f(HO aH
,l{eTh, HaCKOJihKO He npocTa ero 6ymo 6b1 anonHe noH.!ITHlUI cHcTeMa. EMY 
H3aeCTHa O,l{Ha KOponeaCKlUI npeporaTHaa, KOTOplUI ,l{OJI)l(Ha COCTO.!ITh a 
TOM, 'IT06bI «aHe aC.!IKHX npaaHJI» (without a rule) 6mOCTH o6mecrneH
HhlH HHTepec («0 rocy.l{apcTBeHHOM npaaJieHHH», § 166). 3aKOHO,l{aTeJih, 
no cnoaaM JloKKa, He a CHJiax npeeycMOTPeTb acero (3TOT Te3HC yHacne
,l{OaaH OT .l{peaHHX yqeHHH 0 paaeHCTae (aequitas, tmElKEta)). Il03TOMY 
TOT, KOMY a QeJI.!IX HCilOJIHeHH.!I 3aKOHa OT,l{aHa <t>aKTH'leCKlUI BJiaCTb a ro
cy.l{apcTae, .l{OJI)f(eH, comacHo o6mHM npHHUHnaM ecTecTaeHHoro npaaa, 
XOT.!I nepaoHaqaJihHO y Hero eCTh TOJihKO aJiaCTh, o6Jia,l{aTb H npaaoM 
a Henpe.l{yCMOTPeHHhIX CJiyqlUIX npHMeH.!ITh caoIO anaCTh, ,l{O Tex nop IlOKa 
coo6pa3HO 3aae,l{eHHOMY nop.!1.l{KY He 6y.l{er aHOab C03aaHO 3aKOHO,l{aTeJib
HOe co6paHHe. 3aKOHO,l{aTeJib ,l{OJI)f(eH caM yqHTbIBaTb TO, qrn eMy He y.l{a
CTC.!I ace npe.l{yCMOTPeTb (§ 159). Ilo aceH aH.l{HMOCTH, JlOKK He ycMaT
pHaaeT 3,l{eCb npo6JICMhl, KOTOplUI HMeJia 6bI oco6oe IlOJIHTHqecKOe 
3Ha'leHHe. Ho a yqeTe <t>aKTH'leCKoro noJio)f(eHH.!I ,l{eJI OH H.l{eT eme .l{aJih
rne. IlpocToe pa3.l{eJieHHe rocy.l{apcTBeHHhlX <l>YHKUHH Ha 3aKOHO,l{aTeJib
CTBO H HCilOJIHeHHe 3aKOHa, COOTaeTCTayIOmee aae,l{eHHOMY MOHapxoMaxa
MH npOTHaonocTaaJieHHIO Hapo,l{a, T. e. COCJIOaHH, H KOpOJI.!I, y JloKKa 
o6oramaeTc.!I TPeTheH HHCTaHUHeii, <t>e.l{epaTHaHoH anacThIO (federative 
power). 11cnoJIHHTeJihHa.!I anacTh, axo.l{.!lma.!I a npocryIO <t>opMyny <<3a
KOH - HcnonHeHHe 3aKoHa», 3aHHMaeTC.!I TOJihKO aHYTPeHHHMH .l{enaMH, 
<t>e,l{epaTHaHlUI )f(e aJiaCTh Kacaerc.!I Mep, npHHHMaeMbIX a OTHOIIIeHHH qy
)f(eCTpaHuea (foreigners), - 3TO aonpOChl aOHHhl H MHpa, 3aKJIIO'leHH.!I 
Me)f(.l{yHapo,nHhIX .noroaopoa H .l{p. Ho 3.l{ech, comacHo JlOKKY, cTaHo
aHTC.!I a MeHhrneii cTeneHH ao3MO)f(HO pyKoao,l{cTaoaaThC.!I npe)f(,l{e npH
H.!IThlMH H o6mHMH 3aKoHaMH (by antecedent standing positive laws); 
ace 3aaHCHT OT pa3JIH'IH.!I HHTepecoa H OT nJiaHoa conepHHKa; acJie,l{CTaHe 
3TOfO ace ,l{OJI)f(HO 6hITh npenopyqeHO 6naropa3yMHIO HeMHOfHX JIIO,l{eH, 
qrn6h1 OHH neKJIHCh o abiro.l{e M.!1 o6mecrna H rocy.l{apcrna. Ilo3TOMY 
3,l{eCb cnoao committere aHOah ao3apamaerc.!I a caoeM xapaKTepHOM 3Ha-

63 Locke J. Of civil government. II. Ch. XVIIr. Of tyranny. 
64 8 nocJJe.D.HHH pal KOMHCCHll, Ha.JHa'!eHHe KOTOpoii WJIO epa3pe3 c npHHUHnaMH 

napJJaMeHTapH3Ma, ecrpeqaeTCll npH RKOBe II; 3TO 61>ma HHCneKUHOHHall KOMHCCHll B KOJJ
JJe.D.lK Mar.11.aJJHHhl e 0Kc<j>op.!le (cM.: Hatschek. Englisches Staatsrecht. Bd I. S. 558). 
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qeffHH65 • IIopyqeuHe, Il03BOJUIIOI.Uee npHHHM3Th Te Mepbl, KOTOpbIX KIDK
.zu,IH pa3, coo6paJuo onpe,neID110I.UeMY HHTepecy, TPe6yeT noJio)l(eHHe .nen, 
axyne c COOTBeTCTBYIOI.UHMH IlOJIHOMOqffj{MH B penpe3eHT3l{HH rocy.nap
CTBeuuoro aBTOpHTeTa cocTaBIDleT, xouequo )Ke, rnaauoe co.nep)l(aHHe 
nougTIDI commissio. 

65 Civil. govemm., § 147: «Ho TO, '!TO cne.eyCT )l.enaTb B OTHOWeHHH HHOCYpaHQeB H 
'!TO BO MHOrOM 3aBHCHT OT HX )l.eHCTBHH H OT pa3nH'IHll nnaHOB H HHTepecoe, :no no 
6on&weii '!aCTH HYJKHO npe)l.OCTaBmlTb 6naropa:3yMHIO Tex, KOMY )l.OBepeHa na enaCTb, 
'IT06bl OHH PYKOBO)l.CTBOBanHCb ny'IWHMH nno)l.aMH ceoero HCKYCCTBa pa)l.H nonb3LI rocy
)l.apCTBa» (But what is to be done in reference to foreigners, depending much upon their 
actions and the variations of design and interests, must be left in great part to the prudence 
of those, who have this power committed to them, to be managed by the best of their skill, 
for the advantage of the commonwealth). 
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IlPAKTHKA KIDDKECKHX KOMHCCAPOB 
,IJ;O HAqAJIA XVIII B. 

C TOqKH 3peHm1 rocy.n:apcrneHHoro npasa nepexo.n: OT cpe.n:HeBeKOBMI 
K noHHTHIO COBpeMeHHOro rocy.n:apCTBa MO)l(HO BH,!leTb B TOM, qTo nOHH
THe o nancKoif plenitudo potestatis crnno ocHosoif Macrnrn6Horo npeo6-
paJoBaHHH (reformatio) sceif uepKBH. B 3TOM noHHTHH B npasosoif <t>opMe 
BhlpIDKanOCb TO o6cTOHTeJibCTBO, qro ueHrpaJibHM cysepeHHaH BJiaCTb, He 
o6par.uaH BHHMaHHH Ha xapaKTepHhie .n:nH cpe.n:HeBeKosoro npasosoro ro
cy.n:apcrna 6naronpuo6pcreHHhle npHBHnernu H npasa Ha JaHHMaeMhIH 
nOCT, KOHMH 6bIJIH Ha,!leJieHbl ,!lOJl)l(HOCTHbie JIHU:a, COJ.n:ana HOBYIO opra
HHJaQHIO H npo.n:eMOHCTPHPOBana pe.n:KHH npHMep nernTHMHOH peBOJllO
UHH, B npHHU:Hne npmHaBaeMOH .n:a)l(e TeMH, KTO nocTpa,!laJI OT Hee, KOTO
paH 6bma npose.n:eHa snonHe JaKOHHO yqpe)l(.lleHHhIM (a He yqpe)l(.llaIOIQHMCH 
TOJlbKO 6naro.n:apH CaMOH peBOJllOUHH) opraHOM. ilanCKHH cysepeHHTeT B 
paMKax uepKBH BOJo6na.n:an Ha.ll cpe.n:HeBeKOBhIM <t>eo.n:anhHhIM rocy.n:ap
CTBOM )')Ke B XIII cToneTHH. Co speMeH HHHOKeHTHH III CYTh nancKoif 
qifHOBHOH BJiaCTH JaKJIIOqanacb B TOM, qTo nana He 6hIJI )')Ke scero JIHIIIb 
sepxoBHhIM <t>eo.n:anoM uepKsn; «OH 6e3paJ.n:enhHO pacnopH)l(aeTcH .n:oxo
.n:aMH uepKBH, pyKoso.n:crnyHch TOJihKO csoeif soneif H MHJIOCThlO, pac
npe.n:enHeT B Heif noCTbl H 6eHe<t>nuHH, OH He npocTO HaHBhICIIIHH - OH 
e,!lHHCTBeHHhIH BJiaCTHTeJib B uepKBH ... ilpenaTbl -y)f(e He ero BaCCaJibl, 
a ero qifHOBHHKH, H BaccaJibHaH npHCHra, XOTH TeKCT ee He 6bIJI H3MeHeH, 
CTana cJiy)l(e6HOH npHCHroif, OCTaBaHCh, no cymecTBy, O,!lHHaKOBOH, npH
HHMaJI ee apxuenHCKOn, nanCKHH ay.n:HTOP HJIH HOTapHyc»1 • qTO nana 
OCTaeTCH TOJlhKO BepxOBHbIM <t>eo.n:anoM no OTHOIIIeHHIO K CBeTCKOMY npaB
neHHIO, regnum, H He )l(eJiaeT, KaK noKa3aJI fayK2, ycTpaHHTb CBeTCKYIO 

1 Haller J. Papsttum und Kirchenrefonn. Bd I. Berlin, 1903. S. 26. 
2 Hauck A. Der Gedanke der papstlichen Weltherrschaft. 1904; Kirchengeschichte 

Deutschlands. Bd IV. 3-4 Aufl. 1913. S. 714 ff. CM. TaKJKe: Bernheim E. Mittelalterliche 
Zeitanschauungen in ihrem EinfluB auf die Politik und Geschichtsschreibung, I. Tiibingen, 
1918. s. 221. 
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npaBMIIzylO BnaeTb, 3,n:eeb, B epaBHeHHH e 3TOH nepeMeHOH, 3aTParuBaJO
meif BHyrpeHHee npeo6pa30BaHue uepKOBHOro opraHH3Ma, He npe,n:erns
nMeT ,llJIM Hae HHTepeea. PesonwuuoHHbIM B plenitudo potestatis su.n:enoeb 
TO, 'ITO ynpa3,!lHHnOeb epe.n:HeBeKOBOe npe.n:eTasneHHe 0 )f(eeTKO yeTaHOB
neHHOH uepapxuu 'IHHOB, KOTOpaH B Ka'leerne OTBO.!lHMOro .!lOil)f(HOeTHbIM 
nuuaM npasa yeToMna .n:a)f(e nepe.n: BbieIIIeif HHeTaHuueif. Y MapeunuM 
Ila.n:yaHeKoro plenitudo potestatis HBnMeTeJI ~e noHHTHeM, npOTHB KOTO
poro OH 6opeTeM, a ,n:eneruposaHHbie naneKue KOMHeeapbI npe,n:eTaJOT 
opy.!lHJIMH 3TOH nonHOTbI naneKOH BnaeTH, 3TOH «THpaHHH», OTilH'IHTenb
HaJI 'lePTa KOTOpoif eoeTOHT, no MapeunHJO, B TOM, 'ITO OHa Henoepe.n:
eTBeHHO (immediate) BMeIIIHBaeTe.11 B ,n:enenbHOeTb H KOMneTeHUHIO ,n:on
)f(HOeTHbIX nuu, H3-3a 'lero 'leTKO no,n:pa3,n:eneHHa.11 eTPYKTYPa uepKBH 
npespamaeTeM B xaoTH'leeKoro, 6ee<t>opMeHHOro MOHeTpa3 . Ho u TaKHe 
senuKue yqeHhie, KaK )l(epeoH, KOTOpb1e, B OTnuque OT onupawmuxe.11 Ha 
Mapeunu.11 pa.n:uKarros YuKnu<t>a u fyea, npu,n:ep)f(HBaJIHeb KOHuernwu 
npHMaTa nanbl H MOHapxuqeeKoro xapaKTepa uepKBH, BbI.!lBHraJOT TOT )f(e 
ynpeK. Cne,n:yM noruKe npasa, OHH, KaK u KOHeTHTYUHOHHoe y'leHue 
o roey.n:aperne XIX B., npuIIInu K Heo6xo.n:uMoeTH nposo,n:HTb pa3JIH'IHe 
Me)f(.!lY ey6ernHuueif npasosoro seesnaeTHM u ero oeymeeTBJieHHeM, 
npu'leM oeymeeTBneHue eTPeMHJIHeb noeTaBHTb no.n: KOHTponb uepKOBHO
ro eo6opa4 • 0HH HeMHHyeMO npHXO,!lHJIH K a6eTPaKTHOMY BbIBo,n:y, 'ITO 
BnaeTb Ha'laJibeTByJOmero no eyru esoeif no.n:paJYMeBaeT B03M0)f(HOeTb 
BbIIlOilHHTb Bee ,n:eifeTBH.11, OTHoe.11muee.11 K Kpyry ,n:e.11TeJibHOeTH nO.!l'IH
HeHHOro. Ho 3TOMY npoTusoeToMa Tpa.n:uuuoHHa.11 epe.n:HeBeKoBax KOH
uenuuM 6naronpuo6peTeHHOro en~e6Horo 'IHHa. KoHe'IHO, rosopuT 
)l(epeoH B 3aKJIJO'leHHH K esoeMy TpaKTaTy «0 uepKOBHOH snaeTH», non
HOTa BnaeTH (plenitudo potestatis), T. e. BeJI KOMaH,n:HaH snaeTb H ey,n:o
npOH3BO.!leTBO (plenitudo ordinis etjurisdietionis), ,n:on)f(HbI 6MTb oT,n:aHbI 

3 Marsilius de Padua. Defensor Pacis. II. C. 23 (24); De moribus curiae romanae I 
Ausg. von R. Scholz; Quellensammlung zur deutschen Geschichte I Hrsg. von Brandenburg 
und Seeliger. Leipzig, 1914. S. 102. 

4 Bor TOJibKO HeCKOJibKO npHMepos: )l(epcoH (Gerson. De potestate ecclesiae. II, 240): 
XoTll nana 06na11aer plenitudo potestatis, HO uepKOBb B uenoM, npe11cTaBJieHHall co6opoM, 
perynHpyeT ee npHMeHeHHe H Hcnon&1osaHHe (applicationen et us urn), 11a6&1He11onycTHTb 
3Jioynorpe6JieHHH; HJIH 11'3iiH: «JlJlll Toro 'IT06bI perynHpOBaTb npHMeHeHHe noJIHOTbl 
BJiaCTH, uepKBH noJieJHO caMOH 6bITb ynpaBJilleMOH He 011HHM TOJibKO MOH3pXH'leCKHM 
nopll11KOM, a c npHMeCblO apHCTOKparnH H 11eM0KpaTHH» (ad regulandum usum plenitudinis 
potestatis non expedit Ecclesiae quod ipsa regatur regimine regio puro, sed mixto cum 
Aristocratia et Democratia). H.o. Wsa6, UHTHPYIOIUHH 3TH MecTa (Schawb J. B. Gerson. 
Wiirzburg, 1858. P. 738), H33bIBaeT paJJIH'leHHe cy6craHUHH H ocyruecTsneHHll snacrn 
«HJBeCTHOH BOJIIIIe6HOH naJIO'IKOH CXOJI3CTHKH», CKJIOHHOCTblO K ycraHOBJieHHIO 11HCTHHK
UHH. Ho eCJIH npocne11HTb HCTOpHIO 3TOH 11HCTHHKUHH 110 H31IIHX 11Heii, 110 HeMeUKOro 
33KOH3 0 npOH38011CTBeHHblX COBeTaX OT 9 <jieepaJill 1920 r., TO, MOJKeT 6bITb, y 3TOro 
HpOHH'leCKOro OTHOIIIeHHll K CXOJI3CTHKe BblCOKOMepHll ace JKe HeCKOJibKO noy6aBHTCll. 
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0,IJ.HOMY qenoBeKy, HO, npo.n.omKaeT OH, 3TO He H)?KHO nOHHMaTh B TOM 
CMhlcne, 6y.n.TO nana «Henocpe.n.cTBeHHO» (immediate) B mo6oM .n.ene 
o6na.u.an npaBOM IOpHC,IJ.HKllHH Ha,D. KaX<,D.bIM xpHCTHaHHHOM H MOr npoH3-
BOllbHO oc~eCTBll.llTb ee «CaMOCTO.llTenbHO HllH qepe3 .u.pyrux 3KCTPaop
,IJ.HHapHbIX nm.t» (per se vel alios extraordinarios ), u6o TeM caMbIM OH 
npuquH.11n 6b1 ymep6 «0p.D.HHapHbIM nuuaM» ( ordinarios ), o6na.n.aiomnM 
Henocpe,D.CTBeHHbIM npaBOM Ha BbinOllHeHHe ,!J.OBepeHHbIX HM .u.eikTBHH 
(actus). Ilana <<npe.u.ce.u.aTenbcTByen> (praesidet), o.n.HaKo He a TOM CMbIC
ne, 6y.n.TO ronoae 6bmo .n.oJaoneHo pa3pyrnaTL ocTanbHbie qneHbI Tena (non 
ita ut caput gravidum membra reliquae obruat mole suo ); OH He .n.onX<eH 
<<BonpeKH npupo.n.e» (contra naturam) oT6upaTL y TOro unu HHoro qneHa 
ero «4>YHKUHH» (officia). Henocpe.n.cTBeHHOe BMernaTenhCTBO B03MOX<HO 
TOllbKO B cnyqae «Heo6xo.n.nMocTH» (necessitas) HnH «.llBHOH nonb3bI ,lJ.ll.11 

uepKBH» (evidens utilitas ecclesiae). To, qTO HMeHHO cnyqau qpe3Bb1qaii
Horo H Henocpe,D.CTBeHHOro BMeIIIaTellbCTBa BblCIIIeH BnaCTH omymanucb 
KaK HeKHH nepeaopOT, XOT.11 H nernTHMHYIO «peqiopMaUHIO» Hellb3.ll 6bmo 
ocymeCTBHTb 6e3 npeo6pa3oaaHH.11 cymecTByiomeii opraHHJauuu H 6e3 
HaHeceHH.11 yll(ep6a 6naronpuo6peTeHHbIM npeTeHJH.llM u npaaaM Ha TOT 
HllH HHOH nocT, BH,IJ.HO no TOMY B03MymeHHIO, OITOllOCKH KOTOporo eme 
CllbIIIIHbl ,D.aX<e B coqHHeHHH fayKa. faYK no.n.po6HO onucan npaKTHKY 
llHHOKeHTH.11 III: nana (KaK JTO apeM.11 OT apeMeHH cnyqanocb yX<e npu 
CenecTHHe) OTp.11X<aeT cneuHanbHbIX ynonHOMoqeHHbIX .n.n.11 cy.u.e6Horo 
pa36upaTenbCTBa B TOM HnH HHOM .n.ene, qTo6hl Ha MecTe uccne.n.osaTL ero 
H npHH.llTb no HeMy perneHue. KoMuccapaMH, KaK npaaHno, 61>rnu qneHbI 
Toro HnH HHoro op.n.eHa, a66aTbI, nacTopbI unu npe.n.cTaBHTenu .u.yxoaeH
CTBa 6onee HH3KOro ypoBH.11; qacTO HM npHXO,IJ.HllOCb qnHHTb cy.u. Ha,D. .u.py
rHMH KnHpHKaMH, B HepapXHH pacnonaraBIIIHMHC.11 paHrOM HHX<e; 6brna
no H TaK, qTo HH3IIIeMy qffHY nopyqanocb pa36HpaTenbCTBO B OTHOIIIeHHH 
BbIIIIeCTO.llll.lero llHUa. «XOTen llH llHHOKeHTHH, - cnpaIIIHBaeT fayK, -
y6e,D.HTb MHp B TOM, qTo KaX<,D.blH HMeeT B uepKBH TaKoe nonoX<eHHe, KOTO
poe onpe.u.en.11eTC.ll He 3aHHMaeMbIM IlOCTOM, a npHH.llTbIM OT nanbI nopyqe
HHeM? OH HHr.n.e He roaopun 06 JTOM np.11Mo, Ho ero o6pa3 .u.eiicTBHH 
nOKll3bIBaeT, qTO OH H B 3TOM OTHOIIIeHHH He npu.u.asan 6onbIIIOro 3Haqe
HH.ll HCTOpHqecKH paJBHBIIIeMyc.11 npaay». B nio6oM cnyqae nepe.u. TaKoii 
nonHOTOH snaCTH ,!J.OllX<Hbl 6brnH ucqeJHYTb ace npoque HHCTaHUHH H KOM
neTeHUHH, BKnioqa.11 H «.n.o6hnoe npaao» Uus quaesitum) Ha TOT HnH HHOH 
nocT. r.u.e 6b1 HH no.11sn.11nc.11 nancKHH neraT, OH acio.u.y pacnop.11X<anc.11 qu
HaMH, nocs.11man B caH enHCKOnOB, HHCneKTHpOBan H peqiopMHpOBan uep
KBH H enapxHH, pernan cnopHbie BonpOCbl aepbl H ,IJ.HCUHnnHHbl, H3,D.aBan 
aceo6mue ycrnBbI5 . Ilpaaoaoe ocHoaaHHe JTHX o6rnupHbIX nonHoMoquii 

5 Hauck A. Kirchengeschichte Deutschlands. IV. S. 798-799; npHBeJteHHoe B TeKcTe 
BLICKa3!.IBaHHe fayKa CM. TaM JKe, S. 756--757. 
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ClpOHJIOCb TaKlfM o6pa.30M, qTO BCe, qTo )leJian nenrr, paccMaTplfBaJIOCb 

KaK npe.llnp11H11MaeMoe caMHM nanoil:, 3a KOTOpLIM coxpammocL 11 npaBo 

OTJLIBa. <<.TleraT 11cnoJIHHeT nopyqeHlfj{ rocno)llfHa nanLI» (legatus vices gerit 

domini papae), rnBOplfJIOCL B «3epuane npaBoyKpenneHHH», nmpoKo pac

npocTpaHeHHOM noco61111 no KaHoH11qecKoH npaKTHKe, 113.llaHHOM np11Mep

HO B 1272 r.; Ha JieraTa B03JIO)l(eHO nopyqeHlfe, KOTOpoe OH o6H3aH BhinOJI

HlfTh, If eCJilf Ha ero TIYTlf B03HlfKaIOT npenHTCTBlfH, TO OH MO)l(eT HaKa.JaTb 

Bcex, KTO M.ernaeT lfJilf He noB11HyeTcH eMY, Be.llL ero BJiaCTL (potestas) 6Lma 

6L1 «lfJIJII030pHa» (delusoria), He 6y.llL Bero pacnopj{)l(eH1111 KapaTeJILHLIX 

cpe.llCTB ( coercitio ). TioCKOJILKY caM JieraT He MO)l(eT B 0.llHO If TO )Ke BpeMH 

npHCYTCTBOBaTb BCIO.llY JilfqHo, OH np11MeHHeT 3Tlf cpe.llCTBa, np116eraH K 

n0Mow;11 cB011x opy.llHH, no.llo6Ho TOMY KaK caM OH JIBJlj{eTCH opYJlHeM nanLI. 

Enaro.llapH neraTaM nana CTaHOBlfTCH BeJ.llecyw;. P11M - 3TO o6IUM .llJIH 
Bcex O~lf3Ha. Ha 3TOM If OCHOBaHa )'HlfBepcanLHaH KOMneTeHUlfH nanLI6 • 

3To nancKoe npaBO He ocnap11BaeTCH, Oilil031fUlfH 6opeTCH TOJihKO co 3JIO

ynOipe6JieHlfeM o6ruenpmHaHHLIM npaBOM 11 xoqeT orpaH11q11TL ero np11-

MeHeH11e CJI}"laHMlf, KOr.lla 3TO )leHCTBlfTeJILHO Heo6XO.lllfM07. 

TiocKOJILKy, cornacHo cpe.llHeBeKOBLIM B033peHHHM, BepxoBHaH BJiacn 

Bblpa)l(aeTCH B OTilpaBJieHlflf npaBOC)'.lllfj{, IlOCTOJILKY JieraT BLicrynaeT npe)l(

.lle Bcero B pon11 <<.lleJiernpoBaHHoro cy.llLlf» (judex delegatus ). KoHeqHo, 

B 3TOM )leJie ero IlOJIHOMOqlfj{ BhIXO)lj{T .llaJieKO Ja paMKH cy.lle6Horo pa.3611-

paTeJibCTBa If np11roBopa. Tio3TOMY B o6paTHOM OTHOllleHlflf HeJib3H OTO)l(

.lleCTBJij{Tb )leHTeJILHOCTb Ka)l(.llOro .lleJiernpoBaHHOro If 3KClpaOp.ll11HapHoro 

cy.llLlf c .lleHTeJILHOCTLIO nerarn. Pa.JYMeeTCH, o6a OHlf )leHcTBYIOT Ha ocHo

BaHlflf nopyqeHlfj{, commissio. Cnooo committere ~e B KaHOH}fqeCKOM npase 

6LIJIO TeXHlfqecKlfM Bblpa)l(eHlfeM If 03Haqano, B npOTlfBOilOJIO)l(HOCTb 

remittere, nepe.llaqy cy.lleHCKlfX IlOJIHOMOqlfH TOMy, KTO Boo6rue-TO lfX He 

lfMeeT, T. e. He HBJIHeTCH OP.lllfHapHLIM CY.llheH. ne)l(aruee B OCHOBe pacc~

.lleHlfH bO.lleHa npOTHBOilOCTaBJieHlfe BepXOBHhIX IlOJIHOMOqlfH, IlOKOHIUlfX

CH Ha JaKOHe (lex, constitutio) 11 Ha nopyqeHlflf ( commissio ), 3.lleCL npoHB

MeTCH c BeJI11qail:rneil: HCHOCTLI08 . 06LrqHLie .lleHCTBlfH, TaKlfe KaK Bhl30B 

cy.llLeH-KOM11ccapoM CBH.lleTeneil: B cy.ll lfJilf np11Be)leH11e K np11cHre 

6 Durandi spec., De legato. § 2, 4. 
7 Tpal!HUHOHHOe y'leHHe 0 «pasettcTBe» (aequitas, tmKiCl), B KOTOpOM nepe'IHCJlll

JIHCb cny'latt, KOrl!a MOlKHO oTcrynHTb OT JaKotta (St. Thomas. Summa theol. II, II qu. CXX. 
Opera t. IX; CM. TaKlKe KOMMettTapnii Kapl!HHaJJa Kaernna, op. VII, p. 187), 6hmo nonpo
cry nepettecetto Ha ny6JIH'IHO-npaBOBbie npel!CTaBJieHHll, TaK '!TO caM BOnpoc 0 TOM, KTO 
HMeHHO npHHHMaeT pewettne 06 3KCYpeHHOM cnyqae, CTaBHJICll He TaK, KaK B cospeMeHHOM 
y'leHHH 0 rocyl!apcTBe (CM. BbIWe, c. 42). 

8 Eod. I. De judice delegato, § I: «0l1HO l!eno nopyqaTb IOpHCl!HKLIHIO, l!pyroe l!eno -
npel!OCTaBJlllTb ee. Ilopyqettne - 3TO KOr;zxa TOT, KOMY Otta nopyqaeTCll, B npo'IHX CJIY'lllllX He 
HMeeT IOpHCl!HKUHH, H TOfl!a OH H3.3bIBaeTCll J1eJiernposaHHblM C}'llbeii. Ilpel!OCTaBJieHHe -TIO 

Koma TOT, KOMY Otta npel!OCTaBJietta, o6Jial!aJI eIO H B npo'IHX CJIY'lal!X, H TOr;zxa OH H3.3blBaeTCll 
CYJlbeii opnnnapttLIM» (aliud est jurisdictionem committere, aliud remittere. Commini dicitur 
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( commissio citationis testium vel jusjurandi receptio etc.), nepe<1HCJU110TCJ1 
B Ka<1ecrne npnMepoB Hapx.ll)' c ucnonHeHHeM HaKaJaHHH ( executio ), XOTH, 
nOCKOJibKY KOMHCCap-HcnoJIHHTeJib .u.eikTByeT npH 3TOM He TOJibKO KaK 
cy.u.hx, paccne.u.yiomuii .u.eno H npHHHMaiomuii pemeHne no HeMy, T. e. 3a
HJIT He TOJibKO cy.u.0206ope11ueM, HOH npaBoocyzqecm6.lleHUeM, 3.U.eCb BHOBb 
nonyqaeT CHJIY «nOJIO>KeHHe .u.ena», pa3pb!Baiomee paMKH O.U.HOH TOJibKO 
IOpH.!J.H'leCKOH <l>YHKQHH. TYT npocrynaeT ro o6CTowrenbCTBO, KOTopoe B xo.u.e 
HCTOpH'leCKOro pa3BHTHJI eme npOHBHTCJI BO MHOrHX BH.U.ax: HCnOJIHeHHe 
npHroBopa ( executio) OTHOCHTCJI K cy.u.e6HOH c<f>epe, HO noCKOJibKY OHO 
B Ka'lecrne npH'IHHbl HeH36e>KHO BMelllHBaeTCJI B .u.eiicrnHTeJibHbIH xo.u. KOH
KpeTHbIX co6b!THH, TO H3 ero npHpO.!J.bl BbITeKaeT, 'ITO OHO Bb!XO.U.HT 3a npe
.u.eJibl cy.u.e6Hoii npoue.u.ypb1: OHO se.u.eT, cKOpee, K .U.aJibHeiimHM cnymaHH
HM H - CMOTPH no nono>KeHHIO .u.en, HanpnMep ecnu HaKaJyeMbIH 
( exequendus) oKa3bIBaeT conpoTHBJieHne, - K npHHHTHIO Mep, o6'beM 
H HHTeHCHBHOCTh KOTOpbIX MO~ H'e no.u..u.asaTbCH yqery. Tio3TOMY 3.!J.eCb 
noxBJIHeTCH xapaKTepHbIH o6opOT, 'ITO .U.aJibHeiimue no.u.po6HoCTH npe.u.o
CTaBJIHIOTCH YCMQTPeHHIO (discretio) KOMHCCapa-HcnoJIHHTeJIJI, KOeMY .u.o
BepeHO .u.o6HT'bCJI Toro HJIH HHOro KOHKpeTHoro COCTOJIHHJl9 • 

Ho H noMHMO 3TOro o6bI'IHOe cy.u.e6Hoe pa36HpaTeJibCTBO npeTepne
saeT 6oJiblllHe H3MeHeHHJI, CBJl3aHHbie c TeM, 'ITO co.u.ep>KaHHe HeKOTOpbIX 
KOMHCCHH c lllHpOKHMH nOJIHOMO'IHJIMH TO'IHee HHKaK He onpe.u.enxeTCJI, 
a 6naro.u.apx nepe.u.aqe KOMneTeHUHH H3MeHHeTcx H co.u.ep>KaHHe cy.u.eii
CKOH .u.exTeJibHOCTH. TipnMepoM Han6onee mupoKoro .u.enernposaHHH cny
>KHT npnHa.u.ne>Kamee nancKHM ay.u.urnpaM npaso nosceMeCTHO paJ.u.asaTb 
nopyqeHHH, nornMy 'ITO se.u.eHne scex .u.en 6bmo HM npenopyqeHo nanoii, 
H Ha OCHOBe 3TOro reHepanbHOro nopyqeHHJI OHH no BCeM aneJIJIJIL{HJIM 
npHHHMaIOT pemeHHH KaK «KBaJnop.U.HHapHbie» cy.u.hn (quasiordinarii) 10 • 

quando alias qui comrnittitur non habet jurisdictionem et tune est delegatus. Remitti dicitur 
quando alias habebatjurisdictionem et tune est ordinarius). PacrrpeJieJ1eH11e cy.ue6HbIX 11en MeJK
.llY HeCKOJJbKHMll op11HHapHbIMH cy.ub11M11He11BJIJ1eTC11 commissio. § 6: co cMepnlO JieJJempo
saswero 11enernposaHHb1ii yrpa•rnsaeT CBOIO !OpHC.llllKUHIO (cM.: Bodin, p. 384). 

9 CM. nop)"leH11e (commissorium), KOTopoe 11HHOKeHTHii III s 1205 r . .llaJJ a66ary 
cs. 3MepaHa 1111pyr11M JiyxosH11KaM s OTHOWeH1111 en11cKona KoHpa)la IV: HeK11ii apx1111b11-
KOH JKaJJyeTCJI, qTO enHCKOn 8 HapyweHHe npasa npenllTCTByeT eMy JaBJla)leTb noMeCTbeM, 
noJKanosaHHbIM pereHc6yprcKoii uepKs11; ycMOTpeHHIO ( discretio) KOM11ccapos npe110-
cTaBJ111eTc11, 11cnOJ1bJy11 uepKOBHbie cpe11cTea HaKaJaH1111, np11Hy.u11Tb en11cKOna nocrynaTb 
coo6pa3HO npasy (monitione praemissa per censuram ecclesiasticam appellatione remota 
cogatis). - Migne. Patrologia latina. T. 217 (lnnocentius III. T. 4). P. 146. N. XCVIII, 
a TaKJKe, K np11Mepy, n. CXXXVIII, P. 193 etc. 

10 Durandi spec.§ 2. N. 9: «Bee sb1cnyw11saeMb1e 11ena B 11x cosorynHoCTH nopyqeHbl 
HM (T. e. ay1111TOpaM nancKoii ryp1111), qT06bl, cne11y11 o6meMy nop)"leHHIO, OHi! BMecTO 
nanb1 Bb1cnyw11san11aneJJJ111u11ottttb1e11ena» (universitas caussarum audiendarum totius mundi 
est ipsis (sc. auditoribus palatii domini papae) commissa ut ex generali commissione audiant 
vice domini papae caussas appellationis). 
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,[(aJiee, rocy,napb (princeps) MO)l(eT nepe.naTL 3KCTpaop,nuHapHoMy cy,nLe 
.nena .nnx oKoHqaTenLHoro pemeHHX 6eJ npasa o6)1(aJIOBaHHX (remota 
appellatione) unu c ,noJsoneHHeM ycKopeHHoro cy.nonpoHJBo,ncTBa. 3a 
npe.nenLI cy.ne6HOH cq,epbl BbIXO,nJIT TaKHe KOMHCCHOHHbie nopyq:eHHX, KaK 
HHCileKTopcKHe nonHOMOqHJI HHru;em:n1yroru;ux MOHaxOB, KOTOpbre He TOnb
KO o6Hap~usalO'f Hapymemtx u coo6w;a10T o HHX, HO u cnoco6cTBylO'f 
ux ycTPaHeHHJO, npe.nnaraJOT _na)l(e opraHHJan:uoHHLre HJMeHeHHX H TeM 
caMbIM MOryT BMeUIHBaTbCX B KOMneTeHU:HH enHCKOilOB 11 • Jlerary B006-
w;e Morna 6blTb nepe.naHa Ta HnH HHaJI npOBHHl.IHX .nnx BOCCTaHOBneHHX 
o6w;ecTBeHHOro cnoKoiicTBux H MHpa cpe.nu ee HaceneHux (pax quiesque 
populorum) H .nnx oquru;eHHX ee OT JnoHaMepeHHLIX 3neMeHTOB (purgare 
malis hominibus ). B oTBe,neHHOH eMy npoBHHl.IHH neraT 6paJI Ha ce6x n10-
6oe OTHocxw;eecx K n:epKOBHOMY cy.ny .neno H He cqHTaJICX npH 3TOM 3K
CTPaop,nHHapHbIM cy.nLeii, se,nL OH 6Lrn npe.ncrnsuTeneM nanLr (ucnonHxn 
ero nopyq:eHue, vices gerit), a nana - ordinarius singulorum. Csou non
HOMoqux neraT y.nocrosepxn noconLCKOH rpaMOTOH (literae legationis), 
KOTOpyro o6blqHo ny6nHKOBaJI npH scrynneHHH B npOBHHl.IHIO, qro6bI HHKTO 
He Mor cocnaTLCX Ha ttese.nettue. B ero nonHOMoqux sxo.nuna, KaK npasu
no, H «nonttax snacTL» (plena potestas) HaJiaraTL H BJLICKHBaTL cyMMLI, 
noTPe6ttLre Ha ero co.nep)l(attue H HJ,nep)l(KH. Coo6paJyxcL c nono)l(eHH
eM .nen, nenrr oT,nasan o6w;ue pacnopx)l(eHHX, BLrcrynaJI nocpe,nHHKOM 
B pacnpxx, cnyqaBUIHXCX Bero npOBHHl.IHH, a KpoMe Toro, BbIHOCHn npu
rosop H OTHOCHTenbHO KHX)l(eCKHX pacnpeii. IlonHOMOqffX y neraTOB 6brnH 
pa3HbIMH. 3.necb HHTepeCHO TO, qTo IlOMHMO cy.nonpOHJBO,nCTBa B co6-
CTBeHHOM CMbICne cnosa OHH HMenH TaK)l(e opraHHJaTOpCKHe H a,nMHHH
CTPaTHBHble nonHoMoqHx. KaK «nocnaHHHKa, ucnonHXroru;ero nopyq:eHHX» 
(missus vices gerens), KaK npe,ncTaBHTenx nanLr neraTa cne,nyeT OTnuqaTL 
OT op,nHHapttoro cy,nLH H OT paJsusarow;erocx HJ op,nuHapHoro cy,nLH
KOMHccapa, 0 KOTOpOM HenbJX B TOM )Ke CMbICne, qTo H 0 «nocnaHHHKe» 
(missus), CKaJaTL, qTo OH «HcnonHxeT nopyqeHHX» (vices gerit). OcHo
soii npasosoro CTPOett11x scex a,nMHHHCTPaTHBHLIX nonHoMoquif ocTaeT
cx, KOHeqHo, u.nex nHqHoro npe,ncTaBHTenbCTBa H JaMeCTHTenbCTBa, 
Bxo.nxw:ax B JaMKHyryro, BJaHMOCBXJaHHYIO CHCTeMy nuqHblX npe.ncTa
BHTenbCTB, BeHqaeMyJO nHl.IOM, JaHHMaJOIU;HM HeCOMHeHHO BbICUiee no
nO)l(eHHe. Ilana caM xsnxeTcx «BHKapueM Xpucrn» (vicarius Christi) 
u HMettyeTcx TaK)l(e ero KOMHccapoM 12 • TaKHM o6pa3oM, onpe.nenx10-
W:HM B 3TOM npaBOBOM B033peHHH XBnxeTCX npe.ncTaBneHHe 0 nuqHOCTH 
XpHCTa. 

11 Hauck A. Kirchengeschichte Deutschlands. IV. S. 799-800. 
12 CM. JaMe'!aHne PeifHKHHKa (Reinkingk. Tractatus de regimine. L. I. Cl. II. Cap. 4. 

N. 23 ): nana BLICT)'naeT KaK KOMHCCap XpHCTa (commissarius Christi), HO He MOlKeT npe.110-
llBHTL HHCTpYKUHH HJIH MaH)laTa. 
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,[(o Tex nop IlOKa KOMHCCap OCTaBil.IICH TOJILKO cy,!lLeH H ocymeCTBJI.slJI 

TOJILKO cy,!leHCKHe IlOJIHOMoqm1 B HX HaH6oJiee Y3KOM CMblCJie, KOMHC

capCKOe OTnpaBJieHHe CJI)')l(6bl cl>opMaJibHO He BHOCHJIO HHKaKHX H3MeHe

HHH B co,!lep)l(aHHe cJiy)l(e6Hoii ,!leHTeJILHOCTH. Be.llL ,!la)l(e ecJIH nopyqe

HHe 6LIJIO CBH3aHO c HeB03MO)l(HOCTblO 06)1(aJIOBaHHH HJIH c ycKopeHHbIM 

cy,!lonpOH3BO,!lCTBOM, cy,!lLH-KOMHCcap, no KpaiiHeH Mepe cornaCHO npa

BOBOH KOHCTPYKUHH, ,!leJiaJI TOJILKO TO, qTo B KOHeqHoM cqeTe ,!leJiaJI 6bl H 

op,!lHHapHLIH cy,!lLH. 11Haqe ,!leJIO o6CTOHT, KOr,!la ,!leHTeJILHOCTb ero BblXO

,!lHT 3a paMKH npHMeHeHHH Toro HJIH HHOro npaBOBOro IlOJIO)l(eHHH H BKJIIO

qaeT B ce6.sr TaKHe ,!leHCTBHH, KOTOpble Heo6xO,!lHMbl ,!lJIH ,!lOCTH)l(eHHH Ka

KOH-JIH6o KOHKpeTHoii ueJIH H ocymecTBJIHJOTc.sr npH nO,!l.llep)l(Ke 

BepxoBHOro aBTOpHTeTa. TaKoe qacTo cJiyqaJIOCL )')l(e y JieraTOB H y HeKo

TOphlx HcnoJIHHTeJILHLIX KOMHccapoB. Eme OTqeTJIHBee :no npo.srBJI.sreTc.sr, 

KOr,!la ,!lJIH BbIIlOJIHeHHH oco6blX 3a,!l;aq, ,!lJIH HcnpaBJieHHH HapyrneHHH 

H npeceqeHHH CJI)')l(e6HblX 3JIOynoTpe6JieHHH HJIH ,!lJIH c6opa HaJIOroB no

CJiaHueB c oco61>1MH Ja,!laHHHMH H noJIHOMOqH.srMH orp.sr)l(aJOT cBeTCKHe 

rocy,!lapH. TaKHe missi, KaK OTMeqaeT j')l(e DO,!leH, CTOHT y HCTOKOB BCH

KOro HOBOro rocy.llapCTBeHHOro nopH,!lKa H BCrpeqaJOTCH, IlO)l(aJiyH, BO 

Bcex eBponeiicKHX rocy.llapcrnax, qiopMHpoBaBrnHxc.sr B :moxy cpe,!lHe

BeKOBLH. llHCTHryT qipaHKCKHX «roCy.llapeBLIX IlOCJIOB» (missi regii), KO

TOpblH DO,!leH H ,[(eJiaMap xapaKTepH3YlOT KaK npHMep KOMHCCapcKoro 

HCilOJIHeHHH cJiy)l(6bl, He noJiyqHJI Henocpe,!lCTBeHHOrO npO,!lOJI)l(eHHH. 

KoHeqHo, repMaHCKHH HMneparnp TO)l(e ,!leJiernpoBaJI cy.lleii, H 3KCTpaop

.llHHapHL1e cy,!lLH 6LIJIH H3BeCTHLI noBceMeCTHO. Pa3oe3,!lHLie cy,!lLH, 

itinerarii, discussores H inquisitores B cpe.llHHe BeKa no.srBJIHIOTCH BO MHO

rHx CTpaHax. CJIOBO «KOMHccap» HMeeT HaCTOJILKO rnHpOKHH CMLICJI, qTo 

TaK Ha3LIBalOTCH nopyqeHHH JII06oro BH,!la H caMble pa3H006pa3HLie 

cnoco6LI BbIIlOJIHeHHH rocy,!lapcrneHHblX 3a,!laq, npHqeM KOMHCCapoB Ha-

3HaqaJOT He TOJILKO KHH3LH, HOH COCJIOBHH. Hap.$1.lly c pa3oe3,!lHblMH CY.llL

HMH, COCTOHBlllHMH Ha CJI)')l(6e y KOpOJIH, H ynOJIHOMoqeHHblMH, ,!leHCTBO

BaBlllHMH Ha OCHOBaHHH KopoJieBCKHX KOMHCCHH, COCJIOBHLie KOMHCCapbl 

(commissioners), KOTOpbIM OTBO.llHJIHCb 3a,!laqH MeCTHOro ynpaBJieHHH, 

oco6eHHO qacrn Ha3HaqaJIHCL B AHrnHH. Bo <l>paHUHH B nepBy10 oqepe,!lL 

o6blqHo Ha3LIBalOT 3HaMeHHTYIO CJie,!lCTBeHHYIO KOMHCCHIO ( enquete) 

llJO.llOBHKa CBHToro, nocJiaHHYJO HM B 124 7 r. c ueJILIO BblcJiyrnaTL )l(aJio-

6L1 (<6e,!lHblX IlO.ll.llaHHbIX» B a,!lpec MeCTHblX BJiaCTeH H ycTpaHHTb He,!lO

CTaTKH ( «nonpaBHTL, qTo HY)l(HO», corrigere quae corrigenda). ,[(JI.sr 3TOro 

OHa IlOJiyqHJia He TOJILKO Ha,!l30pHLJe, HO H cy,!le6Hble IlOJIHOMOqH.sr BLIHO

CHTb npHroBop H HaKa3LIBaTL. Tio3,!lHee TaKHe «cJie,!loBaTeJIH» ( enqueteurs) 

H «HcnpaBHTeJIH» (reformateurs) HCilOJib30BaJIHCb B caMLIX pa3H006pa3-

HbIX ueJI.srx. KaK OTMeqaJI y)l(e .lio,!leH, THnHqHLIM 61>rno TaKoe pa3BHTHe, 

npH KOTOpOM pa3'be3,!lHOH IlOCJiaHHHK (ambulante missus) CTaHOBHJIC» 
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oce,!J,JibIM, a ero nopyqeHHe npeBpa~aJIOCb B IlOCTOXHHYIO CJI}')l(6y 13 • 

B CTPaHax, r.n.e coxpaHXeTCX BJiaCTb COCJIOBHH, KaK 3TO 6bIJIO B repMaHHH 

HJIH AHrJIHH, COCJIOBHbie (3eMeJibHbie) KOMHccapbl caMOCTOXTeJibHO Bbl

crynalOT Hapx.n.y c npH,!1,BOpHbIMH KOMHCCapaMH, .n.a)l(e eCJIH HX Ha3HaqaeT 

KOpOJib. TaKHM o6pa30M, KOMHCCap B paBHOH Mepe MO)l(eT 6b!Tb H opy.n.n

eM cocnoBHH, o3a6oqeHHblX oxpaHeHHeM CBOHX npaB, H HHCTPYMeHTOM 

MOHapxuqecKoro a6conlOTH3Ma, yrnep)l(.n.aio~erocx c ycTpaHeHHeM co

cnoBHhIX npHBHnernif. IlOBCI0,!1,Y B03HOCXTCX )l(aJI06bI npOTHB 3KCTpaop

,!l,HHapHbIX KHX)l(eCKHX KOMHCCapoB, KOTOpb!e, CCbIJIMCb Ha CBOe nopyqe

HHe, BMeIIIHBalOTCX H B oc~eCTBJieHHe KOMneTeHl.{HH, H B ocy~eCTBJieHHe 

6naronpuo6peTeHHblX npaB14 • CBoH nonHoMoqux KOMHccap1>1 .n.enernpo-

13 <l>paHuyJcK11e npeeo (prevots, praepositi) c cyneikK11M11, eoeHHbIMll 11 a.11M11HllCT)la
TllBHbIMll nOJIHOMoqm1M11, HOCllBlllllMll xapaKTep KOMllCCapCKllX, B cepe.1111He xv B. ocen11 
Ha MeCTaX (eMeCTe c noCTOJIHHblM BOHCKOM) II nOJI)"lllJlll B ceoe ee.11eH11e a,llMllHllCT)laTllB
Hble OKpyra, r.11e c noMOlllblO CBOllX COJI,llaT CJie,lll!Jlll Ja 06111ecTBeHHbIM nop.11,llKOM II 6eJO
nacHOCTblO 11 .11eplKan11 «cy.11 npeeo» Ha.11 HeK0Topb1M11 npaeoHapymeH11.11M11 (yn11qHb1e rpa-
6elK11, HeJaKOHHOe CKonneH11e Hapo.11a 11 npoq11e cnyqa11 Hapy111eH11.11 06111ecTeeHHOH 
6eJonacHocT11). l>anb11, e ynpaBJ1eH11e KOTOpbIM, KaK KOponeecKllM missi, nepeoHaqaJibHO 
nepe.11aeanc.11 TOT llJlll llHOH OKpYT, qacrnqHo TOlKe BCT)lOllJlllCb B «jieO,llaJibffYIO 11epapx1110 II 
cTan11 nocpe.11H11KaM11 (intermediaire) MelKJIY KoponeM 11 npeeo. IlonH0Moq11.11, np11.11aeae
Mb1e pa3JillqHblM 11cnpae11TeJ1bHblM II Ha,ll30pHblM KOMllCCapaM, 06b1qHO rnac11n11, ~o OHi! 
nonyqa10T «nonHylO BJiaCTb, c11ny, nopyqeH11e 11 npe.11n11caH11e» (plein pouvoire, autorite, 
commission et mandement) .11enaTb ece, ~o noT)le6yeTc.11 JIJIJI 11cnonHeH11.11 nopyqeHHOH 
llM Ja.11aq11, ece 6anb11 (baillifs), ceHe111an11 (senechaux), a TaKlKe npoq11e q11Hbl 11 n1111a 
(officiers et sujets) np11JbIBa10Tc.11 K noe11HoeeH1110, KOM11ccap noJI)"laeT 11 npaeo np11ffYll<
.11aTb, npae.11a, TOJibKO «paJyMHbIMll cnoco6aM11 11 e pa3yMHbIX npe.11enax» (par toutes voies 
et manieres deues et raisonnables); nporne Hero lKaJI06bl 11 anenJIJ1111111 He no.11a10TCJ1. CM.: 
Holtzmann R. Franzosische Verfassungsgeschichte (Below-Meineckes Handbuch). 1919; 
Viol/et P Histoire des institutions politiques et administratives de la France. T. III. Paris, 
1903. P. 350; Lavisse. Histoire de France. III, 2. P. 346; Petit-Dutaillis. IV, 2. P. 246; 
Hanotaux. Histoire du cardinal Richelieu. T. I. 1893. P. 263; Rageau-Lauriere. Glossaire 
(arts. bail/i, prev6t). Niort, 1882. P. 393; Delamare. Traite de police. T. I. P. 194. 0 TOM, 
KaK llHCTllryT pa3e11eanc.11 e AHrn1111, CM.: Hatschek. Englische Staatsrecht. Bd I. S. 558; 
Englisches Verfassungsgeschichte (Below-Meineckes Handbuch). 1913. S. 256 (o nopyqe
HllJIX aHrn11H:cK11X M!!pOBbIX cy.11eH:); Gneist. Englische Verfassungsgeschichte. S. 224; Hintze 
0. Der Commissarius und seine Bedeutung in der allgemeinen Verwaltungsgeschichte, 
Festgabe fur Karl Zeumer. Weimar, 1910. S. 520; o KOM11ccapax KaK Hanoroeb1x q11HOBH11-
Kax -Lotz W Finanzwissenschaft. Tiibingen, 1917. S. 21, 229, TaM lKe np11eo.1111Tc.11 Jil!Te
parypa no «ji11HaHCOBOMY .11eny. 

14 Ilp11Mepb1 no <l>paH111111 11 CaeoH:e CM. y X11H11e (Hintze 0. Der Commissarius und 
seine Bedeutung in der allgemeinen Verwaltungsgeschichte, Festgabe fur Karl Zeumer. Weimar, 
1910. S. 522-523); npeKpacHbIH np11Mep opraH11Ja11110HHoro KOM11ccapa np11eo.1111Tc.11 
y JlaHre (Languet. Arcana. Pars II. L. I. Ep. CXI ( 1577)}: nonbCKllH Koponb l>arop11H: 
eocnOJibJoeanc.11 pen11rnoJHbIMll pacnp.11M11 e Ilpycc1111 JIJIJI Toro, qro6b1 nocnaTb e o6naCTb 
rep11ora IlpyccKoro «KOM11ccapoe pa.1111 noMeplKaH11.11 a.11M11HllCT)laT11BHOH BJ1acT11, np11qeM 
eceM llM Ha.11nelKaJIO .11eH:cTeoeaTb TaM no ceoeMy ycMo-rpeHlllO» (commissarios ... ad 
constituendam administrationem, qui omnia pro arbitrio ibi agere dicuntur). 
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Ba.JIM ,U:a.Jiee CBOHM no,n:q1rneHHblM, c qbeH nOMOIUblO OHH BbIIlOilHJl.llH no
CTaBJieHHbie nepe.n: HHMH Ja,n:aqu, H 6naro,n:apg TaKOMY ,n:enernposaumo 
nOCTOJIHHO nOJIBnJIIlHCb Bee HOBbie H HOBbie KOMHCCapbI. CymeCTBOBa.JI, 
o,n:uaKo, npHHUHn, comacuo KOTopoMy uau6onee BaX<Hbie cy,n:e6uble .n:ena, 
merum imperium Hnujus gladii, ue no,n:neX<a.JIH .U:a.JibtteihneMy ,n:enernpo
saumo. IlocKonbKy perneHHJI rocy,n:apesa KOMHccapa npoucTeKaIDT OT ca
Moro rocy,n:apg, noCTOilbKy TaKHe perneHHJI cqHTaIDTCJI perneHHJIMH KOpo
ng H OTHHMaIDT y Tex, KOro OHH KaCaIDTCJI, npaso 06b1quoro o6X<a.JIOBaHltJI. 
MecTttbIM snacuM Jaqacryro y,n:asa.JIOCb ,n:orosopHTbCJI c KOMHccapaMH, 
TeM 6onee qTo B COOTBeTCTBHH c <Peo,n:a.JibHbIMH npe.n.crnsneHHJIMH caMH 
KOMHccapbI nocTeneuuo cTanu nonyqaTb uacne.n.yeMble quubl, oco6eHHO 
KOMHCCapbl no <PuHaHCOBbIM .n:enaM, 6pasrnue B CBOe IlOilb30BaHHe co6H
paeMbie Ha.JiorH, H paccMaTpHsanu JTO KaK nnary Ja cnyX<6y. nbIBa.Jio 
TaKX<e, qTo COCilOBHJI BbIKyna.JIH y KHJl3JI HcnpaBHTenbHYID KOMHCCHID. 

Ho HaqHHaJI c XIV B. Hapg.n.y c rocy.n.apeBbIMH missi B HTa.JIUHCKHX 
rocy,n:apcTBax nOJIBHilHCb .n.pyrue KOMHCcapbl, 3a,n:aqa KOTOpbIX COCTOJl.lla 
B TOM, qTo6bI B KaqeCTBe npe.n.cTaBHTeneif npaBHTenbCTBa ocymecTBnJITb 
B BOHCKax KOHTPOilb Ha,n: .n.eJ1TenbHOCTbID soeuaqa.JibHHKa, capitaneus, 
H HCnonHJITb Te rocy,n:apcTBeHHble <PYHKUHH, KOTOpble He XOTenOCb 6bl .n.o
Bepub npe,!1.BO,U:HTenID HaeMHOro BOHCKa. Ilo CBOeMy co.n.epX<aHHID .n.eg
TenbHOCTh TaKHX BOHCKOBbIX KOMHCcapoB 6Mna pa3nHquoif, qacTHqHo 3TO 
6bmH KOMHCcapbI no Cn)'X<6e, 3aHHMaBrnHeCJI BOeHHblM a,D:MHHHCTpupo
BaHHeM B HHTeH.n.aHTCKHX sonpocax (provveditori), qacTuquo Ha HHX B03-
nara.JIHCb nonHTHqecKue 3a,n:aqH, uanpuMep se.n.euue neperosopos c ue
npHJ1TeneM, H Tor,n:a JTO 6brnH KOMHccapbI no .n.enaM (govematore, 
consiliarius, officialis, deputatus), qacTHquo X<e OHH pyKoso,n:unu .n.eifCTBH
JIMH, K npuMepy B uengx no,n:asneHHJI MJITeX<a, H 6brnH Ha,n:eneHbI ,n:ng JTO
ro BOeHHOH BJiaCTbID, npH KOTOpOH BbIIlOilHJIIlH ponb KOMHCCapa H IlOTO
My, comaCHO npHHJITOH HaMH TepMHHOnOrHH, j!BJIJIIlHCb KOMHCCapaMH 
,n:eifcTBHJI. IlpaKTHKa nancKoro npaBJieHHJI npe,n:naraeT oco6eHHO J1pKue 
npHMepbI Bcex 3THX pa3HOBH.D.HOCTeH, OTHOCJIIUHeCJI, B qaCTHOCTH, KO 
speMeHH CXH3MbI, Kor.n:a ynpasnJ1BlIIHH nancKoif o6nacTbID auTunana Eo
HH<PauHif IX (1389-1404), Hacne.n.HHK cxHJMaTHKa Yp6aHa VI, B cuny 
qpe3Bb1qaifHbIX 06cTOJ1TenbCTB BbIHyX<.D:eH 6bln npHHJITb pg,n: qpe3Bb1qaif
Hb1x Mep15 . Bcne,n:cTBHe JToro J,n:ecb 06HapyX<HBaIDTCJ1 oco6euuo npu
MeqaTenbHble nopyqeHHJI H nonH0MoquJ1. TaK, B 1391 r., ssu.n:y nnaqes
Horo <PuuaHCOBOro COCTOJIHHJI CBOeH Ka3Hbl H CCblllaJICb Ha necessitas, 

15 HHJKeCJieJIYIOil.(He npHMepb1 npHBO)lllTCll no HJJlaHHIO: Theiner A. Codex Diplomaticus 
Dominii temporalis S. Sedis. T. III ( 1389-1792). Rom, 1862. - CcblJIKa Ha seHeuHaHCKHX 
govematori, KOTOpblM B 1361 r. 6bIJIO nopyqeHO BMeCTe c )lanbBepMe no)laBHTb BOCCTaHHe 
B KaH)lHH, npHBO)lHTCll y neprnne (Penile. Storia del diritto italiano, 2 ed. T. II. Rom, 1897. 
P. 407). CM. TaKJKe: Romanin. Storia documentata di Venezia. T. III. Venezia, 1855. P. 360, 
402 - 0 provveditori 1426 r., Ha)leJJeHHblX nOJIHl.{eHCKHMH <!iYHKl.{Hl!MH. 
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nana Ha,nen.11er ,nsyx cso11x «KOMHccapoB», Bap<l>onoMe.11 H Map11Ha, non
HOMO'IHeM, no HX ycMOTpeHHIO, npo,naTb, 3anOX<HTb HnH KaK-nH6o HHa'le 
pacnop.11.D.HTbC.ll 3aMKOM ( castrum), npHHa,nneX<aBIIIHM O.D.HOMY MOHaCTbl
plO, 'IT06bI BbIPY'IHTb 3a Hero HeKOTopyio cyMMY ,neHer, «.D.aX<e He 6nio,n.11 
iopH.D.H'leCKHX qiopManbHOCTeih> (etiamjuris solmnitatibus non servatis) H 
He OX<H.D.a.11 cornaCH.11 a66aTa H MOHaCTblp.11, H ,naX<e npOTHB HX BOnH, He
B3Hpa.11 Ha yJaKOHeHHbie H no,nTBepX<.D.eHHbie npHBHnemH16 • 1Ipe3BbI'laH
HbIH xapaKTep 3TOH KOMHCCHH COCTOHT B TOM, 'ITO pa,nH .D.OCTHX<eHH.11 on
pe.neneHHOH uenH (c6opa HeKOTOpOH ,neHeX<HOH cyMMbl) B OT,nenbHOM 
cnyqae MOX<HO OTCTaBHTb B CTOpOHY 6naronp1106peTeHHbie npasa H npe
He6pe'lb qiopManbHbIMH iopH.D.H'leCKHMH npe,nn11caHH.11MH. CosceM ,npy
roe nopyqeHHe nonyq11n B 1397 r. lfoaHH fonaH.D., «xaHTHHrCKHH 3HaMe
Hoceu» (comes Huntingdensis Confalonierius). OH HaJHatfaeTc.11 nancKHM 
«rnaBHbIM npe,nBO.D.HTeneM» ( capitaneus generalis) H B HHTepecax 3all.lHTbI 
.D.OCTOHHCTBa uepKBH, cnpase,nnHBOCTH, a TaKX<e .D.n.11 no.n,nepX<aHH.11 06-
11.leCTBeHHOro cnoKOHCTBH.11 H 6narononyq11.11 nonyqaeT npaso ,nenaTb see, 
'ITO CO'ITeT HYX<Hb!M («'ITO nO.D.CKaX<YT o6CTO.llTenbCTBa» - quae expedientia 
cognoverit), H npHMeH.llTb npOTHB M.llTeX<HHKOB Bee npaBOBbie cpe,nCTBa, 
HaCKOnbKO 3TO no npasy H o6bI'lalO OTBO.D.HTC.11 'IHHY 3HaMeHOCl.la, BHKa
pH.11 HnH npe,nso,nHTen.11 (confaloniere, vicarius, capitaneus); sceM opra
HaM snacTH HaKaJaHo cne.nosaTb ero pacnop.11X<eH11.11M, see Ha,nneX<all.lHM 
o6pa30M (rite) orna11IaeMbie HM npHroBOpbl H peIIIeHH.11 B OTHOIIIeHHH M.11-
TeX<HHKOB 3apaHee paTH<l>HllHpOBaHbl, o6X<anoBaHH..ll OTMeHeHbl17 . 3,necb 
HMeeT Mecrn nepe,naqa cy,ne6Hoii snacTH. Eonee IIIHpOKHe nonHOMO'IH.11 
nonyqaeT B 1398 r. ceHarnp ManaTecrn H3 ManaTeCTbI, KOTOpbIH HaJHa11a
eTc.11 «BpeMeHHbIM ynonHoMo'leHHbIM H reHepanhHbIM rnasoii P11Ma» 
(vicarius in temporalibus et capitaneus generalis Urbis), a TaKX<e «peqiop
MarnpoM» (reformator). ,[{n..11 BbmonHeHH..11 nopyqeHHoro 3a,naHH..11 (soc
CTaHosneHHe e,ZJ,HHCTBa sepbI, sceo611.lero nocny11IaH11.11 H MHpa, a TaIOKe 
«cKopeii11Iee 06ecnetfeH11e nm<opHOCTH» - obediencie promptitudo) nana 
«nopyqaeT» eMy cne.nyioll.lHe nonHOMO'IH.11: 1) ynpasneHHe ropo,noM, ero 
oxpaHa H peopraHH3al.lH..ll (regimen, gubernacio, libera custodia ac 
reformacio) c npaBOM nepe,nosep.llTb nonHOMO'IH.11 CBOHM nO.D.'IHHeHHbIM; 
2) Ha3HatfeHHe cepX<aHTOB, HOTapHyCOB H npO'IHX oco6bIX 'IHHOBHHKOB 

16 «llT06LI HM HHKOHM o6pa30M He npenllTCTBOB3JIH HHKaKHe anoCTOJILCKHe ycraHOB
JieHHJI, CTarytLI HJIH o6LI'laH H3383HHOro CB. JlaspeHHJI H 11pyrHx MOHaCTLipeii ... HHKaKHe 
anOCTOJILCKHe npHBHJierHH HJIH rpaMOTLI, KJIJITBLI, 3asepeHHJI HJIH CKpenneHHLie ne'laTLIO 
6yMarn» (Quibuscumque Constitutionibus apostolicis aut statutis et consuetudinibus dicti 
sancti Laurentii et aliorum monasteriorum ... nee non privilegiis seu litteris apostolicis 
contrariis juramento, confirrnatione apostolica vel quacumque firrnitate alia roboratis 
nequaquam obstantibus) (Theiner, III, n. XII. p. 28; cxo11Hoe Mecro n. XXXV, p. 88, TOJKe 
)leJiernpoBaHLI ]IBa K3pJIHH3Jla B Ka'leCTBe KOMHCCapos). 

17 Theiner. III. N. XL. P. 91. 
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( offieiales ), KOTOpb1e 6y.n.yr npHHHMaTh perneHm1 no rpa)K)J.aHeKHM H yro
JIOBHhIM npoueeeaM, ene.n.yx ero yKa3aHHHM; 3) 3a6orn o 6e3onaeHoeTH H 
enoKOHeTBHH ropo.n.a B npe.n.enax ero eeHaTOpeKHX noJIHOMO'IHH18; 4) npaBO 
no eBOeMy yeMOTpeHHIO, npH yeKopeHHOM ey.n.onpOH3BO)J.eTBe (summarie 
et de piano ae sine strepitu et figurajudieii prout tibi videbitur) pa3pernaTh 
rpa)K)J.aHeKHe HeKH, r.n.e npe.n.MeT enopa He npeBbllllaeT 150 cpyHTOB B pHM
eKOH MOHeTe; 5) Ha3Ha<i:eHHe HJIH OTMeHa TeJieeHoro HaKa3aHHH no eBOeMy 
yeMOTpeHHIO, 6e3 eornaeoBaHHH e .n.eH:eTBYIOIUHMH ropo.n.eKHMH yeTaBa
MH; 6) onpe.n.eneHHe Mepbl HaKa3aHHH B OT)J.eJibHOM eny<i:ae, eeJIH eoeTaB 
npeerynneHHH 3aKOHHhIM nyreM yeTaHOBJieH npH yeKopeHHOM ey.n.onpo
H3BO,lieTBe, HeB3Hpax Ha ropo.n.eKHe o6bl<i:aH H yeTaBhI; 7) apeeT H JIHKBH
.n.aUHH Beex no.n.eTpeKaTeJieH H HapyrnHTeJieH enoKOHeTBHH, BOeeTaHOBJie
HHe o6meerneuuoro enOKOHeTBHH, npHHY,lIHTeJibHbie Mepbl H uaKa3aHHH 
B OTHOllleHHH TaKHX uapyrnHTeJieH:; 8) o6eene<i:eHHe eB060)J.hl nepe.n.BmKe
HHH; 9) BhUJ;BopeuHe H3 ropo,na, )J.a)l(e eeJIH 3TO npOTHBOpe<i:HT ropo.n.eKHM 
yernBaM; 10) ua3uaqeu11e ey.n.eH:, HOTapHyeoB H npo<i:HX 'IHHOBHHKOB 
e o6bI'IHhIM eo.n.ep)l(aHHeM. B 3aBeprneHHe ene.n.yeT o6mee ,lI03BOJieu11e 
npHHHMaTh Bee KOHKpeTHhie Mephl, KOTOpbie noKa)l(yrex Heo6XO,lIHMblMH 
.n.nx peopraHH3aUHH ropo.n.a H )J.JIH Boeernu0Bneu11x o6meerneHnoro eno
KoH:ern11x (eeiam via faeti exequendi). 3THM o6IQHM ,lI03BOJieu11eM B nepe
<i:HeneHHH nOJIHOMO'IHH, nO-BH,lIHMOMy, o603Ha<i:aeTex ue3ypa, noeKOJihKY 
B )J.aJibHeH:rneM K .n.eexTH Ha3BaHHhlM nOJIHOMO'IHHM .n.o6aBJIHeTeH eme ue
eKOJibKO. B TO BpeMH KaK y)l(e ua3BaHHhle nonuoMO'IHH KaeaIOTex Beex 
rpa)K)J.aH, noene.n.y10m11e roBopu o MHTe)l(HHKax (rebelles), o Bparax pHM
eKoro uapo.n.a Ho <oaxBaT<i:HKax» (invasores). 11x ynonuoMo<i:ennhIH Mo
)l(eT ornaeHTb o6IQHM 3,lIHKTOM H «.n.eH:eTBOBaTb npOTHB HHX .n.eenOTH'le
eKHMH Mern.n.aMH» (via regia proeedere), 3axBaTblBaTh HX B nneH HJIH 
3aBJia,lieBaTb HX HMymeeTBOM, pa3pyrnaTb HX yKpenJieHHH H O,lIOJieBaTb HX 
e HenOJih30BaHHeM Beex lIITpacpHbIX H npaBOBhlX Mep npH yeKopeHHOM 
ey.n.onpOH3Bo.n.erne. B JaKJIIO<i:eHHe ene.n.yeT npH3hIB KO BeeM opraHaM 
BJiaeTH H KO BeeM no,lI)J.aHHhlM nOBHHOBaTbeH ynoJIHOMO'leHHOMY BO BeeM, 
'ITO HMeeT OTHOllleHHe K ero en~6e, ropo,lieKOMy Ka3Ha<i:el0 a.n.peeyeTeH 
npoeb6a 6e3 npoMe,lIJieHHH BhmJia<i:HBaTh eMy H ero noMOIQHHKaM Bee 
)l(aJIOBanhe, yeTanaBJIHBaeMoe no eornaeoBaHHIO e nanoH: H ropo.n.eKHMH 
yeTaBaMH, HaKoueu, BhIHOeHTeH o.n.06peu11e BeeM npHroBopaM, lIITpacpaM 

18 KaK ceHaTOp OH o6namUI 10pnci111Kuneii no HeJHa•mTenLHLIM npasoHapyrneHHllM 
(cM.: Theiner. III. N. LXXVIII, LXXXV); HHOrl{a ceHaTop no1I)"lan '1pe3BLI'laHHLie 
nonHOMO'IHll: si.rneceHne npnrosopos no ycKopeHHOH npouellype, yiKeCTO'leHne HaKaJa
Hnii u lip.; CM. TaKJKe n. CXXXIX, p. 205, me collepJKHTCll HHTepecHoe llOKaJaTenLCTBO 
Toro, '!TO co6nJOlleHne <jiopManLHLIX nonoJKeHnii (forrna) ropol{cKnx ycTasos u npouellyp
HLIX npel{nncaHHH nerKO MOJKeT l{aTL noBOll OlllH6KaM, "TOrl{a MHorue npaBOHapyrneHHll 
ocTaHyYCll 6e1HaKa1aHHLIMn; TaKJKe n. CCXVI. p. 281. 
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H HaKaJaHHHM, KOTOpbie Capitano HJIH ero IlOMOmHHKH HarraraIOT Ha npe

Cl)'IlHHKOB H MHTe)f(HHKOB. 3.necb BpyqeHHe cy.neiiCKHX H a,nMHHHCrpa

THBHbIX IlOJIHOMOqHii coe,nHHHeTCH c nopyqettHeM o6paTHTbCH K MepaM, 

KOTOpbie xapaKTepH3YIOTCH KaK qHCTO <PaKTHqeCKHe H npaBOBOe OCHOBa

HHe KOTOpbIX CTpOHTCH TaKHM o6pa30M, qTo Te, KOro KacaIOTCH 3TH MepbI, 

HBJIHIOTCH BparaMH pHMCKOro ttapo.na H MHTe)f(HHKaMH. 

YnoJIHOMoqeHHbIH He Ha3bIBaeTCH 3,LleCb KOMHCCapoM npe)f(,Lle BCero 

IlOTOMy, qTQ He BCHKaH nepe,naqa KOMileTeHQHH B .nenax rocy.napcTBeHHOro 

ynpaBJieHHH, ,Lla)f(e eCJIH Otta 6bIJia CBH3atta c IlOJIHOMOqHHMH cy.nonpoH3-

BO,LICTBa, xapaKTepHJoBarracb KaK KOMHccapcKoe nopyqettHe. «Ilo.necry» 

(podesta) HJIH «ttapo,nttoro npe,nBo,nmenH» (capitaneus populi) B HTaJibHH

CKHX ropo,nax-rocy,napcTBax TO)f(e He Ha3bIBaJIH KOMHCCapaMH. Ilpenopy

qaeTCH Bcer.na TOJibKO a,LIMHHHCTpaTHBHaH BJiaCTh, npHqeM IlO.LIPa3YMeBaeT

CH, qTQ KOMHCCap BbICl)'naeT KaK JIHqHbIH npe,nCTaBHTeJib Toro, KTO 

BOJJIO)f(HJI Ha ttero nopyqettHe, ~o OH vices gerit H .nenaeT TO, ~o .nenarr 6bl 

H CaM JaKaJ'IHK, eCJIH 6bI ero IlOJIO)f(eHHe B npOCTPaHCTBe H BpeMeHH 3TO 

noJBOJijjJIO. Ho TOJibKO <PaKTHqecme MepbI, To, ~o npoHcxo,nHT «<PaKTH

qecKH» (via facti), He HBJIHeTCH npe,nMeTOM KOMHCcapCKOro nopyqeHHH, 

IlOCKOJibKY He COCTaBJIHeT, K npHMepy, qaCTH HCilOJIHeHHH cy,neiiCKHX o6H-

3aHHOCTeii. qTO npaBOC03HaHHe npaKTHKOB KaHOHHqecKOro npaBa, cnoco6-

Hoe c qpe3BbiqaiiHOH HCHOCTblO ycrattaBJIHBaTb ,LIHCTHHKQHH, OT,LlaBaJIO ce6e 

QTqeT B 3TOM pa3JIHqHH, HBCTByeT ~e HJ TOJibKO ~o npHBe,neHHOro ,nByx

qaCTHOro nepeqHH nonHoMoqHii MarraTeCTbI. To, ~o B ornorneHHH BparoB 

H o6bHBJieHHbIX BparaMH MHTe)f(HHKOB COBeprnaeTCH «<PaKTHqecKH», <PaK

TH'IeCKH MO)f(eT 6h!Tb BbIIlOJIHeHO BCilOMoraTeJibHbIMH JIHQaMH H CTOJib )f(e 

Ma.JIO MO)f(eT 6b!Th o6Jie'IeHO B IOpH,nHqeCKYIO <PopMy, CKOJib H <PaKTH'Ie

CKHH npouecc Ka3HH, Be,Llb yqacTBy10mHii B HeM narraq TO)f(e OTHIO,Llb He 

jjBJijjeTCH KOMHCcapoM. IlOTOMY )f(e He HBJIHeTCH KOMHCcapoM H npe,nBO,LIH

TeJib BoiicKa, condottiere, KaK TaKOBoii. OH «BoJrnaBJIHeT» (capo, capitaneus) 

npe.nnpHHTHe, KOTOpoe caMO no ce6e CJI~HT TOJibKO ,LIOCTH)f(eHHIO <PaKTH

qecKoro pe3yJibTaTa H He co.nep)f(HT B ce6e HHKaKHX a,nMHHHCT}JaTHBHbIX 

IlOJIHOMOqHii. Ero KOMaH,LIHaH BJiaCTb B OTHOllleHHH no,nqHHeHHbIX eMY JIIO

.neii, HaeMHHKOB, OCHOBbIBaeTCH Ha CB060,nHOM .noroBope, TaK )f(e KaK H ero 

o6H3aHHOCTH B OTHOllleHHH npaBHTeJIH, Ha qbeii c~6e OH COCTOHT. OH 

o6emaeT coxpaHHTh BepHOCTh H IlOBHHOBaTbCH CBOeMy JaKaJqHKY H ero 

.nenyTaTaM, KOTOpbie HMettyIOTCH KOMHCcapaMH, IlOCKOJibKY npHqaCTHbl Bep

XOBHOMY aBTOpHTeTY. 0HH .na10T eMY yKaJaHHH, cne,nHT Ja HHM caMHM, Ja 

OCHameHHeM BOHCKa, Ja COCTOHHHeM npHnaCOB, B006me Ja TeM, KaK Bbl

IlOJIHHIOTCH nepe'IHCJieHHbie B .noroBope o6HJaTeJibCTBa. HMeHHO OHH Be.nyr 

neperoBOpbl c npoTHBHHKOM H ocymeCTBJIHIOT IlOJIHOMOqffjj npaBHmero 

rocno,L1HHa B OKKYnHpoBaHttoii o6nacTH. KoH,nOTbep, capitaneus, KOTOpoMy 
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JaKaJqHK HJIH ero KOMHCCap npHKaJbIBae'l' npHBecrn qTQ-nH6o B <<HcnonHe
HHe» ( executio ), ,nomKeH cne,noBaTu 3TOM)' npHKaJy, HcnonHHTen1>H1>1ii :>Ke 
KOMHCCap 6hm 6hl B TaKOM cnyqae KOMHCcapoM, OT,ZJ:alOIUHM npHKaJbI, 
a BOBce He KOH.ZJ:OThepoM 19 . lihlBaer, KOHeqHo, qTo BoiicKoBoii rnaBHOKO
MaH.D:y10mHii caM 0Ka3b1Bae'l'C1l HaJHa'leH KOMHCCapoM, H TOr,na 'IHCTO BO
eHHhle Ja,naqu conp1lralOTC1l c nonHOMO'IH1lMH cy,nonpOH3BO,ZJ:CTBa H ynpaB
neHH1l20. Ho OCHOBononara10mHM, HCXO.ZJ:HhlM nyHKTOM 1lBn1le'l'C1l pa3pbIB 
Me:>K.ZJ:y rpa:>K.ZJ:aHCKHM npaBneHHeM H BOeHHOH KaMnaHHeii, no3BOil1llOIUHH 
y,nep:>KHBaTb BOHCKOBOro rnaBHOKOMaH.ZJ:YlOIUero B CTOpOHe OT Bcex co6-
CTBeHHO a,nMHHHCTpaTHBHbIX <i>YHICI.{HH, HCnonH1lTh KOTOp1>1e no,no6aer npa
BHTeilbCTBeHHOM)' KOMHCcapy. IlpHMepoM TOMY Cil)':>KHT npe,nnpHW!TOe 
B 1444 r. nanoii EBreHHeM IV HaJHa'leHHe enucKona Cnonero KOMHccapoM 
npH BOHCKe B aHKOHCKHX JeMil1lx21 . KTO-HH6y,n1>, CKaJaHo TaM, ,non:>KeH co
CT01lTh npH BoiicKe, 'IT061>1 Bee ,nena ucnonHMHCh nyqrne, K YTerneHHIO 
nOMaHHbIX. IlocKOilbK}' noca:>KeHHhlH B 3THX 3eMn1lX neraT-Kap,nHHan He 
MO:>Ke'l' nOCT01lHHO HaXO.ZJ:HTbC1l npH BOHCKe, H)':>KHO HaJHa'IHTh enHCKOna 
Cnonero oco6hlM KOMHccapoM (commissarius). OH «B nonHoii Mepe Ha,ne
Il1le'l'C1l B03MO:>KHOCTblO npHHHMaTb perneHH1l H BnaCTblO» (plena facultas, 
arbitrium et potestas): 1) ,naBaTh COBeTbI (consulendi) nancKHM BoiicKaM 
H HX npe,nBO,ZJ:HTeil1lM H ,naBaTb HM YKaJaHH1l ( dirigendi) B HHTepecax nan-

19 npHee,neHHbie e TeKCTe .naHHbie ocHOBbIBanHCb npeJK,ne ecero Ha .noroeope, 3a10110-
'!eHHOM MeJK.ny nanoii: MapTHHOM V ff «KanHTaHOM» TapTanbeii: e 1419 r. (Theiner. III. 
N. CLXXII. P. 245-249). «npe.neo,nHTeJlll ceo.nHoro OTpll.na» (capitaneus condottae) cne
.nyeT OTJIH'laTb OT «npe.neo,nHTeJill pffMCKOTO Hapo.na» (capitanei populi Romani), KaKOBbIM 
6bm YJKe HaJBaHHblii: ManaTecTa HJIH Teo6anb,n AHHH6an (Theiner. III. N. LVII, OTHOCHTCll 
K 1400 r.), BbinOJIHllBume oxpaHHb1e nonffueii:cKHe 4>YHKUHH. nepe.n TapTanbeii:, enpo'leM, 
TOlKe 6bIJIH nocraBJieHbl 3a,na'IH TaKOTO po,na; OH .nomKeH 6bIJI, B '!aCTHOCTH, npHHHMaTb 
Mepbl npOTffB YJiff'IHblX rpa6eJKeii:, HO, KaK CKa3aHo B .noroeope, eMy He A03BOJllleTCll Hff 
rpa6ffTb caMOMy, HH .nonyCKaTb, 'IT06bI rpa6ffJIH .npyrne. ,llomKeH OH H npe.nocTaBJillTb 
ceo6o.ny nepe,nBHlKeHHll (llCHO CKaJaHo: TOJlbKO He 6yHTOBll.{HKaM), HO 3TO llBJllleTCll 'laCTblO 
BOeHHOH ,nel!TeJibHOCTff. HHTepeCHO, '!TO conpoBOlKAalOll.{HH ero KOMHCCap AOJllKeH o6na
,naTb onpe.neneHHbJM 'IHHOM (Kap,nffHana HJIH npenaTa), TaK '!TO TapTanbll He o6l!JaH MH
PffTbCll c HaJHa'leHHeM B Ka'!eCTBe KOMffCCapa KOfO yro.nHo. HYJKHO, KCTaTff, ynoMllHyYb, 
'!TO 3TOT .noroeop, OTHOCllll.{HHCll K 1419 r., He TpaKTYeT nOCT BOHCKOBOfO KOMHCCapa KaK 
HeKOe HOBOBBe,neHHe. YKaJaHHe npHHUa AerycTa BHJibreJibMa npyCCKOfO (Die Entwicklung 
der Kommissariatsbehiirden in Brandenburg-PreuBen. StraBburger Diss. 1908. S. 24), no
BHAHMOMy, ffrHOpffpyeT 3TO npOHCXOAHBUiee B HTMffff pa3BffTffe . .llpyrne npffMepbl CM.: 
Theiner. N. CXXXVIII. P. 205; CXL. P. 206; CXLIII, CLXXXVII. P. 258 (Hanoroeall 
pecf>opMa); CCXLVII (Ha,n3opHb1ii: KOMHCcap npH «KanHTaHe», 1431), ff npeJK.ne ecero 
paccMaTpHeaeMblH HfflKe npffMep 1444 r. (Tlzeiner. III. N. CCCIII). 

20 CM., Hanp.: Theiner. III. N. CXXIII. P. 184. - MHxaJJib Kocca e 1411 r. CTaHOBHT
Cll «rnaBHbIM npe.neo,nffTeJieM» (capitaneus generalis) nancKoro cf>nOTa ff, AJill Toro 'IT06bl c 
6oJibUien 3cf>cf>eKTHBHOCTblO BbmOJIHllTb nopy'leHHoe .neno (quae tibi comisimus), noJIYlfaeT 
npaeo CKJIOHllTb 6yHTOBll.{ffKOB Ha CBOIO CTOpoHy, BeCTH c HHMH neperoeopbl, MHJIOBaTb HX 
HT. n. CM. TaKlKe CCXII, p. 279; Liii, p. 101-102; CLXXX, p. 254; CLXXXIX, p. 261. 

21 Theiner. III. N. CCCIII. P. 356-357. 
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CKoro CTaryca; 2) npucoe)lHHKrh ropo,lla, no)l(eJiaBume BepH)'ThC.SI no)l no
KpOBHTeJihCTBO nanhI, H cpopMynupOBaTh ycJIOBHH TaKOro npucoe)lHHeHH.SI; 
3) OTp.Sl)l(aTh CJIY)IClfreJieii u CTpa)l(eH B KpenoCTIDC ( constituendi et deputandi); 
4) 3a60THThCH 0 TOM, qT06bI BepHhie nane o6naCTH coxpaH.SIJIH :ny CBOIO 
BepHOCTh (servandi); 5) BecTH neperoBOphI c BparaMH u B cnyqae Heo6xo
.D:HMOCTH rapaHTHpOBaTb aMHHCTHIO; 6) HanpaBJI.SITh rapHH30Hhl B Te o6na
CTH, r.ne 6ymyeT BOCCTaHue ( castramentationis et obsidionis statuendi et 
firmandi), a ecnu 6YffTOBI.l.UfKH ~e CKJIOH.SllOTCH K MHPY u Me)K,lly HHMH 
B03HHKalOT pa3HOrnaCH.SI - npHBJieKaTb BX Ha CBOIO CTopoHy MHpHbIM ny
TeM; 7) IIO)laBJIHTh .neiiCTBHH ynuqHhIX pa360HHHKOB H 6yHTOBI.l.UfKOB JIH60 
HaKa3aHHHMH H mrpacpaMH, coo6pa3HhIMH 3aKOHY HJIH 06b1qa10, JIH6o o6e
IUaHHHMH H ycrynKaMH B 3aBHCHMOCTH OT Toro, qTo IIOKa)l(eTC.SI eMy uene
coo6pa3HhIM (prout tuae discretioni videbitur); 8) 3amumaTh 6naroHa,lle)l(
HhIX )l(lfTeJieH crpaHbl OT HaCHJIHH H npHTeCHeHHH. 3aKJIIOqHTeJibHa.SI 06ma.S1 
CTaI'hH rnacHT: ,neJiaI'h HJIH nopyqaI'h .llPyrHM BCe, qTQ IlOKa)l(eTC.SI Heo6XO)lH
MhIM ,L:lJI}I IIO)l)lep)l(aHHH crnryca H ,L:lOCTOHHCTBa uepKBH HJIH ,L:lJI}l 6Jiara IIO)l
)laHHhIX. Ko sceM quHOBHHKaM, BOHCKOBhIM KOMHccapaM ( commissarii 
armorum), BJiaCTHM H IIO)l)laHHhIM Ha3BaHHhIX o6nacTeH o6pameH npH3bIB 
CJie,nOBaTh pacnopg)l(eHH.SIM KOMHCCapa, OKa3hIBaTh eMy IlOMOIUh H IlO)l
,llep)l(Ky; Ka3Haqeii IIpOBHHUHH o6H3aH BhIIlJiaquBarb eMy «CO,llep)l(aHHe» 
(provisio ); see HaKa3aHHH H MepbI, 3a.SIBJieHHbie B OTHOllleHHH 6yHTOBIUH
KOB, 3apaHee parucpHUHPYIQTC.SI. 

B 3TOM .llOKyMeHTe HapR.llY c ocymecTBJI.SllOIUHM pyKoBo,ncTBo rpa)l(
)laHCKHM npaBHTeJihCTBeHHhIM KOMHCCapoM IIOHBJI.SleTC.SI «BOHCKOBOH KO
MHCCap» ( commissarius armorum), KOTOpoMy .llOBepeHhI 3a,naqu ynpaB
neHHH BOHCKOM, ero OCHameHH.SI, o6ecneqeHH.SI IIOCTaBOK opy)l(H.SI H 
6oenpunacoB. Cne)loBaTeJihHO, CJIOBO «KOMHccap» ~e perynHpHo uc
nonh3yeTCH )lJIH o6o3HaqeHH.SI 6onee unu MeHee oco6oii 3a,naqu. 3TOT 
soiicKosoii KOMuccap H3BecTeH co BpeMeH <l>pu.npuxa II (1239) KaK 
«CMOTpHTeJib)) (provveditore), HHCIIeKTupoBaBllIHH KpenOCTH H rapHH-
30HhI22. Ho 3TO HMM eme He BhITeCHHeT o6o3HaqeHue «KOMuccap», npu
MeHHeMoe K 3a,naqaM cy)lonpoH3BO.llCTBa u ynpaBneHH.SI. He HY)l(HO Ha-
3HaqaTh oco6oro KOMHccapa ,nJIH Ka)K,lloro qpe3Bh1qaiiHoro Meponpu.S1TH.S1. 
Ecnu 06na)laiomuii o6hrqHoif KOMIIeTeHuueii npaBHTenh HJIH ry6epHaTOp 
npoBHHUHH B HHTepecax o6mecTBeHHoro MHpa u nop.Sl,llKa nonyqaeT pac
mupeHHhle IIOJIHOMoqug B pe3yJihTaTe OTMeHbl nocna6neHHH, HMMYffHTe
TOB HJIH iopu.nuqeCKHX IIpHBHJieruif, TO ero H3-3a 3Toro eme He Ha3bIBa
IOT KOMJtccapoM. Ilo)l06Hbie pacnopg)l(eHHH, H3)laBaeMble Ha OCHOBe 
npaBa Ha pecpopMbI H Ha ucnpasneHue curyauuu, 1tcxo,nKr H3 cTpeMne
HHH BOCCTaHOBHTb npe)l(Hee COCTOHHHe. TipaB,na, 3aqacTy10 KOMHCCap 

22 Pertile. Storia del diritto italiano. II, I. S. 419. - BeHeQHaHCKHe govematori 1364 r. 
(CM. BbIUJe, c. 70, npHM. 15) 6b1Jrn rpaJKt{aHCKHMH npaBHTenbCTBeHHbIMH KOMHCcapaMH. 
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npH BOHeKe He HMeeT HHK8KHX .l{pyrnx nOJIHOMOlfHH, KpOMe KaK npH

eMaTpHBaTh 3a ero npe.l{BO.l{HTeJieM, ene,l{HTh 3a ,l{HeuHnJIHHOH epe.l{H 

eOJI,l{aT H BeeTH e HHMH neperoBOphI; 0,l{HaKO Ha,l{30pHhie noJIHOMOlfHH 

nerKO npespall{alOTeH B noJIHOMOlfHe .l{06HB8TheH Toro eoeTOHHHH, KOTO

poe Hj')KHO o6eenelfHTh nyTeM KOHTpOJIH, noepe.l{eTBOM paenopH)f(eHHH, 

a npH Ha.l{o6HoeTH - H HaKa3aHHH23 • HapH.l{Y e 3THM eyll{eernyroT oeo-

6hle nOJIHOMOlfHH ,l{JI.SI KOMHeeapoB, KOTOphie ,l{OJI)f(Hhl TOJlhKO BeeTH ne

peroBOphI HJIH TOJlhKO 3aKJIIOlf8Th ,l{OroBOphI e 6yHTOBll{HKaMH, HMel0-

11.{HMH npaBO Ha nOMHJIOBaHHe, H .l{p. 

IlpH Ha,l{eJieHHH KOMHeeapa nOJIHOMOlfH.SIMH H 3,l{eeb xapaKTepHhIM 

oeTaeTe.SI Bh1p8)f(eHHe, lfTO eMy <<HY)f(HO nOBHHOBaThe.SI, KaK eaMOMY nane» 

(pareant tamquam nobis). Crnno 6hITh, B TeopernqeeKoM aeneKTe Bhmon

HeHHe KOMHeeapoM eBOHX 38,l{alf He e03,l{aeT KaKoro 6bI TO HH 6bIJIO HOBO

ro npaBOBOro eoeTO.SIHH.SI, H6o KOMHeeap ,l{eJiaeT TOJlhKO TO, lfTO TOlfHO TaK 

)f(e Mor 6h1 .l{eJiaTh 3aKa3lfHK ( eenH 6h1 TOJihKO 6hmo o6eenetfeHo ero npH

eYTeTBHe ), lfhHM npe.l{eTaBHTeneM OH HBJI.S1eTe.S1. Oeyll{eeTBJIHeMhie KOMHe

eapoM naneKHe npasa no OTHOIIIeHHIO K KOH,l{OThepy nOKOHTe.SI Ha eso6o.l{

HOM .l{Orosope e KOH,l{OTbepoM, no OTHOIIIeHHIO K no,l{,l{aHHOMY - Ha 

HalfaJiheTBeHHOH BJiaeTH, npHlfeM HHOr,l{a B eHJIY peqiopMeHHOro npasa 

MO~ 6b1Th OTMeHeHhl npHBHJierHH H 6naronpHo6peTeHHhle npasa; BOBHe 

BhlerynaeT TOJlhKO npaBHTeJiheTBeHHaH BJiaeTh, npoTHBOeTOHll{a.SI .l{pyroH: 

TaKOH )f(e npaBHTenheTBeHHOH BJiaeTH. Co.l{ep)f(aHHe B03naraeMoro Ha KO

MHeeapa nopyqeHH.SI o6hilfHO nepe.l{aeTe.SI eJIOBaMH 0 TOM, lfTO OH ,l{OJI)f(eH 

,l{enaTh see Heo6xo.l{HMOe .l{Jl.SI ,l{OeTH)f(eHH.SI TOH HJIH HHOH onpe.l{eneHHOH 

uenH. )];JI.SI BhIIlOJIHeHH.SI noeTaBJieHHOH 38,l{atfH B paenop.Sl)f(eHHe KOMHeea

pa OTBO,l{.SITe.SI pa3JIHlfHhie npaBOBhie epe,l{eTBa, KOTOpbie MO~ oeHOBhl

BaThe.SI Ha nepe.l{atfe op.l{HHapHhIX HJIH Ha npH.l{aHHH 3KeTPaOp.l{HHapHhIX 

noJIHOMOlfHH. TaK, 3,l{eeh BHOBh nOHBJI.SllOTe.SI KOMHeeaphl pa3JIHlfHOro BH,l{a: 

KOMHeeap no eJij')K6e, Ha,l{eJieHHhIH oeo6hIM nopyqeHHeM yna)f(HBaTh BO

npoehI, OTHOe.Slll{Hee.si K e<t>epe o6hltfHOH KOMneTeHUHH; KOMHeeap no ,l{e

JiaM, Ha3HatfaeMhIH no oeo6hIM BOnpoeaM; HaKOHeu, KOMHeeap ,l{eHeTBH.SI, 

B KaKOBOM enyqae TO HJIH HHOe npaBO BhIBO,l{HTe.SI H3 ueJIH, KOTOpoH: Ha,l{

Jie)f(HT ,l{OeTHlfh, H 3TO npaso MO)f(eT 6bITh B 60JihIIIeH HJIH MeHhIIIeH Mepe 

OnHeaHO noepe.l{eTBOM nepelfHeneHH.SI nOJIHOMOlfHH, a TaK)f(e npe.l{OeTaB

JieHH.SI B03MO)f(HOeTH ,l{eJiaTh see, qero noTpe6yeT noJio)f(eHHe .l{en. Qenh, 

KOTOpoH: eJij')KHT KOMHeeHOHHOe nopyqeHHe, MO)f(eT sapbHpOBaThe.SI no 

eo,l{ep)f(aHHIO H eB.Sl3hIBaTh Me)f(.l{y eo6oH: 3TH pa3HOBH.l{HOeTH KOMHeeHH. 

HanpHMep, Ha,l{30pHhIH KOMHeeap .SIBJI.SleTe.SI «KOMHeeapoM no eJij')K6e», 

eeJIH Hamop ,l{OnOJIH.SleT o6hilfHYIO eJiy)f(e6HylO ,l{e.S!TeJihHOeTh H B eo,l{ep-

23 Theiner. III. CCXLII (1431); - 311eci. co11eplKHTc11 orosopKa B no11i.3y 06i.1qH1>IX 
noJIHOMoquii masttoro npe11so11HTe1111 (capitaneus generalis), B %IO KOMaHllttyIO s11acT1> He 
c11e11yeT BMemusaTbCll 6e3 oco6oii He06XOIIHMOCTH. 
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)f(aTeJibHOM nJiaHe TOJihKO conpoBO)f(,LlaeT no,nHa,n30pHyIO cJiy)f(6y; HO 

B OT,LleJihHOM CJI)"Iae Ha,Ll30p MO)f(eT 6hITh H cpe,nCTBOM ,LIOCTH)f(eHHR KaKO

ro-JIH6o onpe,neJieHHOro pe3yJihTaTa - TOr,na OH CTaHOBHTCR «.neJIOM» 

B CMhICJie npe,nJIO)f(eHHOro HaMH ,neJieHHR; HaKOHeu OH MO)f(eT CTaTb HC

XO,LIHhIM nyHKTOM ,LIJIR ,LlaJihHeiirneii .nexTeJibHOCTH KOMHCcapa, ,LIJIR ero aK

THBHOro BMernaTeJibCTBa -Tor.na no CBOeMy co.nep)f(aHHlO OH COCTaBJIR

eT qacTb 3a,na'IH «KOMHccapa ,neiicTBHR». TaKHM )f(e o6pa30M MO)f(HO 

onpe,neJIHTh H CTaTYC KOMHCcapoB 6e3onacHOCTH, y KOTOpbIX c Ja,naqeii 

no o6ecne'leHHIO o6mecTBeHHoii 6eJonacHocTH conpxra10Tcx op,nHHap

Hhle H 3KCrpaop,nHHapHbie nOJIHOMO'IHR; ecJIH, K npHMepy, npH BhIHece

HHH npHroBopa OHH nOJih3YlOTCR ycKopeHHOH npoue.nypoii TOJihKO 3aieM, 

'IT06hI HMeTb OCHOBaHHe ,LIJIR HCnOJIHHTeJihHOH npoue.nyphl, TO OHH OTHO

CRTCR K HCnOJIHHTeJibHhIM KOMHCCapaM H TeM caMbIM - K KOMHCCapaM 

,neiicTBHR. K ,nHnJioMaTH'leCKHM nocJiaHHHKaM o6oJHa'leHHe «KOMHccap» 

He npHMeHReTCR. 3THM HMeHeM He Ha3bIBaJIHCh noCTORHHbie nocOJihCKHe 

MHCCHH, B03HHKaIOmHe B HTaJIHH c cepe,LIHHhl xv B., He BCrpe'laeTCR OHO 

H cpe,nH npe)f(HHX, noxBHBrnHxcx y)f(e B XIII B., 6oJiee HJIH MeHee nocTO

RHHhIX ,LIHnJIOMaTH'leCKHX ynoJIHOMO'leHHhIX npH pa3JIH'IHhIX ,LIBOpax. 

HHocrpaHHhIX ,nHnJioMaTOB npH KypHH CTaJIO npHHRTO HMeHOBaTh «npo

KypaTopaMH» (procurator)24 ' H noHRTHe 3TO, 3aHMCTBOBaHHOe H3 npouec

cyaJihHOro npaBa, KaK H nOHRTHe «KOMHCCap», CBR3aHO c 3a,naqeii, .nane

KO BhIXO,LIRIUeH 3a npe,neJibl cy,ne6Ho-npoueccyaJibHOH ,neRTeJibHOCTH. 

0,nHaKO pa3HHUY Me)f(,Lly nocJiaHHHKOM H KOMHCCapoM HeJib3R He 3aMe

THTh . .lJ:eiiCTBHR nocJiaHHHKa HanpaBJieHbl BOBHe, T. e. npOTHB BJiacrn .npy

roro npaBHTeJibCTBa, H OH He npaBOMO'leH BeprnHTh cy.n (pa3Be 'ITO Ha.LI 

CBOHMH co6cTBeHHhIMH conpoBO.LIHTeJIRMH, comites). HanpoTHB, c noHx

THeM 0 KOMHCCape, B TO'IHOM CMhICJie 3TOro CJIOBa, CBR3aHO ocymecTB

JieHHe BepxoBHhIX nOJIHOMO'IHH JIHUa, OT KOToporo HCXO,LIHT nopy'leHHe, B 

OTHorneHHH JIHU, no,n'IHHeHHhIX BepxoBHOH BJiaCTH 3aKa3'1HKa. Tio3TOMY 

COCJIOBHR OTpR)f(alOT KOMHCCapoB, KOr,na o6Jia,naIOT npaBaMH npaBJieHHR. 

3To RCHOe nOHRTHe CTepJIOCh H3-3a Toro, 'ITO KOMHCCaphl Bcex BH,LIOB 

HaJhIBaJIHCh TaK)f(e H 061UHMH HMeHaMH nocJiaHHHKOB, ,neJieraTOB, .neny

TaTOB HT. n.25 HHor,na KOMHCCapa I1yTaIOT H c Me)f(,LlyHapo,nHhIM nocJiaH

HHKOM26. qT06bl ocymecTBHTh TY peBOJIIOUHIO, KOTOpaR npeBpaTHJia co

CJIOBHOe rocy.napCTBO B a6coJIIOTHCTCKOe, H~Hhl 6hIJIH, B KOHe'IHOM 

24 Finke H. Acta aragonensia. Bd I. Berlin; Leipzig, 1908. S. CXXIV. 
25 TaK, KOM11ccapL1 Kapna V Ha neperosopax 1544 r. 06 11MnepcKOM MaTp111cyne 

l!MeHylOTCll TO «MllHllCTPaMll», TO «11ener11poBaHHLIMll COBeTHl!KaMll», TO «KOMllCCapa
Mll» (cM.: Zeitschr. d. hist. Ver. f. Schwaben und Neuburg. Bd 23. S. 115 ff.). 

26 B 11311a1111L1x y Jlo1111opna (Londorp. Acta publica suppl. T. I. 1664. Buch II. P. 184) 
l10KJ1a11ax OllHOH pe<jlopMaUllOHHOH KOMllCCllll B Wrnp1111 fOBOpllTCll: paHee 6yHTOBlllllKll 
pacnpaBllJlllCL c KOMllCCapaMll ceoero KHll3ll, «a BellL no MelKJl)'HapOllHOMY npasy KOMllCCa
pLI CBllllleHHLI» (Jure Gentium Sancti seynd). 
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cqeTe, TOJibKO KOMHCcapbI .ztencTBml. IlpH 3TOM npaBOBbie <l>opMbl, B KO

TOpbie o6JieKaJIOCb 3TO .!{eUCTBHe, 6LIJIH pa:mHqffbIMH. IlocKOJibKY cy.zto

npOH3BO.!{CTBO TPa.ztHUHOHHO npHJHaBaJiocL cymecTBeHHLIM co.ztep)l(aHH

eM rocy.ztapcTBeuuoro aaTopHTeTa, nocTOJILKY B nepaylO oqepe.ztL a 

paccMorpeHHe BXO.!{HT HCDOJIHHTeJihHbIB KOMHCcap. Hap.si.zty c HHM Ba)l(

HYIO poJIL HrpaeT KOMHccap-pe<l>opMarop, a a IlpyccHH eme H aoncKoaou 

KOMHCCap, KOTOpbIB H3HaqaJibHO 6LIJI TOJibKO KOMHCCapOM no .zteJiaM H 

DOCTeneHHO npeapamaJIC.sI B KOMHCcapa no CJI~6e, HO HeCMOTp.si Ha 3TO, 

B CHJIY 3KCDaHCHBHOB npHpO.!{bl .zte.SITeJibHOCTH, uanpaBJieHHOB HCKJIJOqH

TeJihHO Ha .!{OCTH)l(eHHe ueJIH (a rnaBHOB ueJiblO B .ztaHHOM CJiyqae 6LIJia 

BOeHHa.sI CJiy)l(6a), ycrpaH.sIJI co caoero nyrn HCTOpHqecKH pa3BHBIIIHec.si 

npaaa H o6cTo.sITeJILCTBa . .ll:aJILHenrnee HJJIO)l(eHHe MLI orpauHqHM paM

KaMH HCTOpHH fepMaHHH. 

IlpaBOBbIM OCHOBaHHeM HCDOJIHeHH.sI npHroaopa .sIBJI.sieTC.sI HMelOmee 

JaKouuy10 CHJIY cy.zte6uoe perneuHe. HcnonueuHe MO)l(eT perynHpoaaTLc.si 

npoue.ztypHbIMH npe.ztnHCaHH.sIMH, H TeM caMblM 3<l><l>eKTHBHOCTb ero .zten
CTBH.sI MO)l(eT 6bITb orpaHHqeua, TaK qTo OHO He no.ztqHueuo 6e3 BC.sIKHX 

npe.zteJIOB 0.!{HOB TOJibKO ueJIH, COCTO.sIIUeB B TOM, qTo6LI BCeMH cpe,nCTBa

MH, KOHX rpe6yer noJIO)l(eHHe ,nen, .ztOCTHqh ornarneuuoro B npHroaope 

COCTO.sIHH.sI. 0,nuaKO paMKH npaBOBOB <t>opMbl HHKOr.!{a He MOryT 6bITb ua

CTOJibKO llIHpOKH, qT06hl <l>opMaJIH30BaH 6LIJI caM npouecc npHBe.!{eHH.sI 

npHroBopa B HCDOJIHeHHe, CKa)l(eM, TO, KaK cy,ne6HblB HCDOJIHHTeJib H3bl

MaeT BOBpeM.sI He B03Bpameuuyl0 BeIUh, KaK TIOpeMHbie qlfffOBHHKH 3a

KJI10qa10T npecrynHHKa DO.!{ CTp3)1(y, KaK npOHCXO.!{HT caMa Ka3Hb H T . .!{. 

Ecnu H acrpeqa10Tc.si TaKHe npaaoaL1e KOHCTPYKUHH, KaK ornarneuue apa

roa (CM. Bblllle ), TO 3uaqeuue HX COCTOHT B TOM, qro OHH ycrpaH.sIIOT Ba)l(

ueurnee npen.sITCTBHe ua nyrn .ztencTBHB no noMep)l(aHHIO npaaonop.si.ztKa, 

a HMenuo BHHMaHHe K npaaaM nuquocTH npuroaopeuuoro (execuendus), 

H npe,nocTaBJI.sIIOT 3THM ,nencTBH.sIM uaH6onLrny10 cao6o.ztY. Kor.zta KTO-JIH6o 

OOb.sIBJI.sIJIC.sI BHe JaKOHa, TO B npe,neJibHOB CTeneHH 3TO TO)l(e 03Ha"IaJIO 

nonuoe nopa)l(eHHe B npaaax 11 yuuqTo)l(eHHe npaaocy6oeKTHOCTH JIHUa, 

no.ztaepraeMoro onane27 . B TOH Mepe, B KaKon ucnonueuue npHroaopa 

6bIBaeT 3<l><l>eKTHBHbIM ,!{eUCTBHeM, ero o6oeM H HHTeHCHBHOCTb JaBHC.sIT 

OT IlOJIO)l(eHH.sI .!{eJI, T. e. B .ztaHHOM cnyqae npe)l(.!{e Bcero OT OKa3bIBaeMO

ro npHroaopeHHLIM conpoTHBJieuu.si. EcJIH uaxo.zt.simuuc.si sue JaKoua qe

JIOBeK, a c HHM H ace, KTO, KaK ero .ztPY3b.sI H CDO.!{BH)l(HHKH, TO)l(e 6bIJIH 

00.!{BeprHYThI onaJie, coo6ma npOTHB.sITC.sI HCDOJIHeHHIO npuroaopa, TO 

HCDOJIHeHHe 3TO, eCJIH OHO npo.ztOJI)l(aeTC.sI, MO)l(eT npHH.sITb TaKOB pa3Max, 

qrn BLIDJiecuerc.si a sonny H nonyqHT TaKoe <l>aKTuqecKOe Juaqeuue, B cpaa-

27 Poetsch J. Die Reichsacht im Mittelalter und besonders in der neueren Zeit. 
Untersuchungen zur deutschen Staats- und Rechtsgeschichte I Hrsg. von Gierke. Heft I 05. 
Breslau, 191 l. S. 3. 
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HeHHH c KOTOphlM npaBOOCHOBaHHe, npouecc H npHrOBOp IlOKa)l(yrcg 

MaJiocymeCTBeHHhIM BTOpOCTeneHHhIM ,neROM H nyCTOH <t>opMaJihHOCThlO. 

Ilpouecc <t>opMeHHhIM o6pa30M nepepacrneT B BOHHy. B cRyqae KaKoro

RH6o npecrynReHHjl, oco6eHHO npH HapyrneHHH o6IQeCTBeHHOro CilOKOH

CTBHjl, noRO)l(eHHe HCnORHHTeRg, B OTRH•me OT ucnoRHeHug npHrosopa 

B CRyqae npocToro HenOBHHOBeHHjl, 6brno He3aBHCHMhlM, IlOCKORhKY OH 

((Ha3Haqarrcg HCKnlOqHTeRbHO ,nng ocymecTBneHHjl OilaJihI»28 • 11MyIUecTBO 

H3rHaHHHlCa no,nRe)l(aJIO KOH<t>HcKaUHH H HCilORh30BaJIOCh .llRjl noKphlTHjl 

3K3eKyrHBHhIX H3,nep)l(eK. EcRH )l(e HcnoRHeHHe npHrosopa npHo6pe-rae-r 

HenponopUHOHaJihHhlH pa3Max, nepepaCTaeT B BOeHHYIO aKUHIO, TO OHO 

OT.lleRge-rcg OT csoero npasosoro ocHoBaHffjl H noHeBORe HaqHHaeT pyKo

BO.llCTBOBaThcg ~e He npaBOBhlMH coo6pa)l(eHHj{MH, a TeXHHqecKOH ue

Recoo6pa3HOCThlO, csgJaHHOH c TOH HRH HHOH CHTYauHeH. Ho, CTaHOBjJ:Ch 

6oRee caMOCTOj{TeRbHhIM, TaKoe HCilORHeHHe MO)l(eT 6bITh IlOCTaBneHO Ha 

CR~6y HHhlM ueRgM, He)l(eRH ero H3HaqanhHag ueRh, ucnoRHeHue Ha 

npaBOBOH OCHOBe. Tor.na OHO CTaHOBHTCjJ: Ha,ne)l(HhIM cpe,nCTBOM pacurn

peHHjl IlORHTHqecKOH BRaCTH, a HCilORHHTeRbHhIH KOMHCCap - HHCTpy

MeHTOM MOHapxHqecKoro a6CORIOTH3Ma, CR~aIUHM YHHqTO)l(eHHIO co

CROBHhIX npHBHRerni1. IlORHTHqecKHH CMhICR 3TOro npouecca co BCeH 

OTKpOBeHHOCThlO Bhipa3Hn BarrReHIIITeHH, Hau6oRee 3HaqHTeRhHhIH H HaH-

6oRee nocRe,nosaTeRhHhIH npe,ncTaBHTeRh HOBOH noRHTHqecKoH MhICRH 

XVII B. B fepMaHHH: OH «Bcei1 ,nyIIIolO csoei1 pa,nyeTcg», Kor,na cocRo

BHjl C03.llalOT «TPY.llHOCTH» (dificulteten), «Be.llh H3-3a 3TOro OHH TepglOT 

Bee CBOH npHBHRerHH»29 • KoMHCCap CRe,nyeT TORhKO CBOeMy nopyqeHHIO 

H HHqeMy ,npyroMy. 11HCTPYKUHjl, BhI.llaHHag 17 Hog6pg 1620 r. repuoroM 

MaKCHMHRHaHoM EasapcKHM, HMneparnpcKHM KOMHccapoM B BOHHe 

c 6oreMCKHMH Mfie)l(HHKaMH, KOMHCCapaM HH3IIIero paHra, co,nep)l(HT 

peKoMeH,nauHIO «Mgrao YKa3aTh» cocROBHj{M, ecRH OHH 6y,nyr HacTaHBaTh 

Ha no,nrnep)l(,neHHH (confirmation) csoux np1rnnnern8 H Tpe6osaTh HMne

paTopcKoi1 rpaMOThl HRH KaK-RH6o HHaqe OTKa3hIBaTb B IlOBHHOBeHHH, ((~ 
cei1qac y Hero HeT HH BpeMeHH, HH TeM 6oRee IlOBO.lla K TOMy, qTo6bl 

3a,nep:>ICHBaTbCjl B 3TOM MeCTe pa,nH IlO.llTBep)l(,neHHjl npHBHRerni1 . .IJ:arree, 

IlOCKORhKY Mhl, B TOqHOCTH CRe.uyg HaIIIeMy nopyqeHHIO, He .llOR)l(Hhl 

BMeIIIHBaTbCjJ: B ynOMjJ:Hyroe BaMH IlO,llTBep)l(,neHHe», COCROBHe .llOR)l(HO 

o6paTHThCSI K HMnepaTopy, «a He K HaM, HH)l(eCTOSIIQeMy KOMHCCapy, KOe

ro ,neRo 3TO B npHHUHne He Kacae-rcg»30 • 

28 Ibid. S. 206. 
29 Forster. Albrecht von Wallensteins Briefe und amtliche Schreiben. I. N. 179. 

Berlin, 1828. S. 332. 
JO JTO «HHCTpyKQHJI JVlll KHJllKeCKHX (HMeHHO TaK, He «HMnepaTOpCKHX») KOMHCCa

pOB, HanpaBJJJleMblX K 6oreMCKHM COCJJOBHJIM H ropoitaM» (Instruktion filr die an die 
Behaimbische Standt und Stadt abgeordnete Fri. commissarii. Prag, 17. Nov. 1620 II Ba yr. 
Geh. Staatsarchiv. K. schw. 50128. Fol. 96 (He ny6JJHKOBaJJOCb)). 



80 K. IUMl1TT 

B cy,ne6HhIX npoueccax HMneparnpcKue KOMuccapbI no.11BJUIJIHCh, 
Ha,neneHHbie pa3JIHqHhIMH 3a,naqaMH. Cau,neTeneii 06b1qHo .nonpaumaana 
He BbICllla.11 cy,ne6Ha.II nanarn, HX Bbl3bIBaJI H 3acJiylIIHBaJI cy,ne6HblH KO
MHCCap. Ecnu B HapyllleHHH 06llleCTBeHHOro MHpa HJIH B no.n,nep)l(Ke 
no.ncTPeKaTeneii no,no3peaanacb uena.11 o6lIIHHa, TO KOMuccapaM nopyqa
noch TaK)l(e 6paTb onpaa,naTeJihHYJO npuc.11ry c noJIOBHHhI qJieHOB ropo.n
CKOro coaeTa unu c no,no3pnTeJihHhIX rpa)l(,ll;aH31 • 11Mneparnp Tpe6oaan 
.nn.11 ce6.11 npaao BCJO,ny, r.ne peqb lIIJia o «6narononyquu u cnoKoiicTBHH 
rocy.napcTBa» ( imperii utilitas et tranquillitas ), a He TOJibKO B Tex cnyqa.11x, 
r.ne eMy no.no6ano BeCTH cy.n B HH3llleii HHCTaHQHH, npOTHB no.n,naHHblX 
Toro HJIH HHOro KH.113.11, ny6JIHKOBaTb, apyqaTb HJIH HHaqe pacnpOCTPaH.IITb 
MaH,ll;aTbl no aceii CTPaHe, H ,na)l(e nocpe,nCTBOM CBOHX KOMHCCapoB ocy
llleCTBJI.IITb lOpHC,ll;HKQHJO Ha TeppHTOpHH no.n,naHHbIX, XOT.11 ace :no, KO
HeqHo, TOJlbKO B COOTBeTCTBHH c HX 3aKOHaMH H 06b1qa.11MH. 0,nHaKO PeiiH
KHHK, Bbl,ll;BHHYBlIIHH 3TH npHHQHnhI, npOBO,ll;HT pa3Jinque Me)l(,ny 
ropo,naMH H KH.113b.IIMH; B ropo.nax HMnepaTopCKHe MaH,naTbl H 3,ll;HKTbl, 
H3,naaaeMhie pa.nu 06llleCTBeHHOH nOJib3bl, ornalllaJOTCH HMnepaTopCKH
MH repOJib,ll;aMH, KHH3bHM )Ke OHH apyqaJOTCH, c TeM qT06bI Te ornaCHJIH 
HX qepe3 CBOHX qffHOBHHKOB. 11MnepaTOpCKHB KOMHCCap MO)l(eT 3acny
lIIHBaTb B KaqecTBe CBH,ll;eTeJieii He TOJibKO Henocpe,nCTBeHHbIX, HO H KOC
BeHHbIX no.n,naHHbIX; TaKHM )Ke npaBOM Ha,neJI.IIJOTCH H KOMHCCapbl BblC
lllero cy,na, XOTH COCJIOBHH npOTeCTOBaJIH npOTHB 3TOro ~e B nepaoii 
nonoauHe XVII B. IlpaaoaaH CTPYKTYPa ucKJIJOqnTeJihHOro crnryca 3THX 
KOMHCCapoB H 3,ll;eCb OCHOBbIBaJiaCb Ha .nonyllleHHH JIHqHoro 3aMeCTH
TeJihCTBa. KaK u B KaHoHnqecKOM npaae, 3,nech ,neiicTayeT noJIO)l(eHne, 
cornacHO KOTOpOMY rocy.napeB KOMHCCap no paHry CTOHT Bblllle op.nu
HapHoro MarncTparn, nOTOMY qTQ OH «.neiicTByeT BMeCTO rocy.napH H pe
npe3eHTHpyeT ero nuqHoCTh» (principis vice fungitur ejusque personam 
representat)32 • qTO, B qaCTHOCTH, KacaeTCH HCilOJIHeHHH npuroaopa, TO 
KaK qacTh cy,ne6Hoii npoue,nypb1 OHO npe,nnonarano, qrn a OTHOllleHHH 
HMnepcKoro cocnoauH onana 06b.11BJIHJiacb cornacHo npaay. Ilpaao o6I.HB
JIHTh BHe 3aKoHa HMneparnp CTPeMHJICH coxpaHHTb 3a co6oii. 06b.11aneHue 
BHe 3aKoHa nu6o npe,naapHeTcH cy.ne6HbIM npoueccoM, nu6o acrynaeT B 
cuny ipso facto. K 3TOMY nocne,nHeMy cnoco6y HMneparnp oco6eHHO 
qacrn npu6eran a cnyqae yrpo3bI 06l11eCTBeHHOMY nopH,ney. IloMHMO aJib
TepHaTHBHhIX crnTeii cy,ne6HaH npoue.nypa B HHTepecyJOlIIYJO Hae 3noxy 
pernaMeHTHpOBaJiaCb rnaBHbIM o6pa30M npeo6pa30BaHHbIM ycTaBOM BbIC
lllero cy.na H ucnoJIHHTeJibHblM ycrnBOM 1555 r. 33 11MneparnpcKHe MaH-

31 Poetsch J. Die Reichsacht im Mittelalter ... S. 126, 134. Anm. 3. 
32 Tractatus de regimine. L. I. Cl. V. Cap. 7. 
n CM.: Lunig J. Ch. Corpus juris militaris des hi. romischen Reiches. I. Leipzig, 1723. 

P. 52-58. 
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.naThI, no.!IBn.!IBIIrnec.ll a xo.ne npouecca, qacTo apyqanHch HnH coo6ma
nHch CTOpOHaM HMnepaTOpCKHMH KOMHCCapaMH (a He reponb,!laMH, KOTO
pbie rnnhKO pa3HOCHnH HX a Ka'IecTBe roHUOB ). KaK H3BeCTHO, B BhICIIIeM 
HMnepCKOM cy.ne npoue.nypa 3aHHMana qpe3BhI'IaHHO MHOro BpeMeHH, 
o6:>KanoaaHH.ll .nonycKanHCh .na:>Ke no BhrneceHHH npHroaopa H B xo.ne 
HcnonHHTenhHoro npoH3BO.!lCTBa34 . CaMa onana Y:>Ke .naaHo (c KOHUa 
XIII B.) «nepecTana BHyIIIaTh crpax»35 , H o6hI'IHO HMneparnp «no caoeif 
npHpO,!lHOH KpOTOCTH H .no6poTe», KaK nO.!ICH.!IIlOCh B ero MaH,!laTax, o6e
man 0.!lHY OTCpO'IKY 3a .npyroif. Ilo:noMy 3a.naqa HMnepaTOpCKHX KOMHC
capoB, oco6eHHO TaM, r.ne pe'Ih IIIna o aa:>KHhIX nonHTH'IeCKHX .nenax H 
0 BnH.!ITenhHhIX naprH.!IX, COCTO.llna rnaBHhIM o6pa30M B Be,!leHHH nepero
BOpOB, H 3TO MHilOCh .no Tex nop, noKa 3THX KOMHCCapoB no .nenaM He 
CMeH.lln KOMHCcap .neifCTBH.ll. Oco6eHHO HHTepeCHbie npHMephI KOMHccap
CKOH .neuenhHOCTH MO:>KHO HaHTH B fpYM6axOBhIX pacnp.llx36 H B 6ecKo-

34 B pa36HpaTenLCTBe MeJK.llY rpacj>oM Om..11eH6yprcKHM H BJIMeTCJibHbIM 6apoHoM KHHn
rll}'JeHOM HMneparnp e 1624 r . .11an KpncTHaH)' IV «nopyqeHHe K OC)'JKJleHHOMY» ( corrmrissio 
ad exequendurn). KHHnrll}'JeH 6blJI OC)')K.lleH B 1592 r. H no npm-oeopy BblCWero HMnepcKOro 
cy;ua OTcrpaHeH OT BJiaCTH, HO no.11an KaccaUHOHH)'IO JKano6y H .1106HJ1Cll Toro, '!TO HMnepa
TOp Py;uonbcj> npHOCTaHOBHn HCIIOJIHeHHe npHroeopa. TOJibKO Kor.11a ofu.llBJieHHblH BHe JaKO
Ha MaHccj>eJib.ll onycTOWHn CTpaH)' H B03HHKna yrp03a TOro, '!TO OHa 6y.ueT npe.11noJKeHa HM 
'l)'lKeJeMHblM BJiaCTHTeJillM H TeM CaMblM OTTOprayTa OT HMnepHH, nocne.11oeano yrrOMllH)'
roe HMneparopcKOe nopyqeHHe KpHCTHaH)' IV (no «KpaTKOMY coo6meHHJO» 06 :noii HC
nonHHTeJILHoii KOMHCCHH e AKTax pereHc6yprcKOro peiixcrnra 1654 r. (Regensburger 
Reichstagsakten. 1654. T. VII II Bayr. Geh. Staatsarchivs. Fol. 37 ff.). 

35 Eichmann E. Acht und Bann irn Reichsrecht des Mittelalters (Schriften der 
Gorresgesellschaft, Sektion fiir Rechts- und Sozialwissenschaft. Heft 6. Paderbom, 1909. 
s. 145). 

36 HcnonHHTeJibHLiii MaHJiaT 06 onane, HJJiaHHLiii HMneparnpoM <l>ep.11HHaH.110M I 
13 OKTll6pll 1563 r. (Hane'laTaHo y <l>p. Oprnocj>a - Ortloff Fr. Geschichte der Grurn
bachischen Handel. Bd I. Jena, 1868. S. 537); onana TpaKTyeTcll KaK BCTyrrHBW3JI e CHJIY 
ipso facto; TOJlbKO c 1566 r. onana Hanaranacb HeCKOJlbKHMH KapaTeJibHblMH noeeneHHllMH. 
Tor.11a MaHJiaT 6Lm eo306HoBJieH H pacnpocTpaHeH Ha npHeepJKeHuee fpYM6axa, a Hcnon
HHTb ero 6Lmo npHKaJaHo KYP<i>JOPCTY CaKCOHCKOMY KaK eepxoeHoMy npaenTeJIJO eepxHe
caKcoHcKoii o6nacTH (Ortloff, III. Jena, 1869. S. 349). CeH.11eTeJibCTea TOro, 'ITO KOMHcca
pb1, repoJib.llbI H ropHHCTbl nollBJillJIHCb O.llHoepeMeHHO, CM.: Ortloff, III. S. 110; npHMepbI 
yqacTHll HMneparopcKHX KOMHccapoe: ibid., III. S. 220, 340 (Kypcj>!OpCT CaKCOHCKHii nH
WeT HMneparopy 0 TOM, H3CKOJlbKO He.llOCT3TO'IHbl .11eiiCTBHll OKpyroe, Ha KOTOpbie B03JIO
JKeHo HCIIOJIHeHHe npHroeopa; H3.ll0 nonaraTb, B HHTepecax 3BTOpHTeTa H eepXOBHOH 
BJI3CTH HMneparnpa uenecoo6paJHee 6b!JIO 6bI, eCJIH 6bI HMnepaTOp nocnan c KOMHCCapaMH 
B fory 2000 nowa.11eii HnH «pMH 60JibWero nO'ITeHHll H CTp3X3» OTpll.llHJI 6bl .llilll HcnonHe
HHll CBOHX KOMHCcapoe Heme pa3 B0306HOBHJI M3H.ll3Tbl). B nO.ll'IHHeHHe Kypcj>!Opcry K3K 
rnaBHOKOM3H.llYJOIUeMy HCIIOJIHHTeJibHOro BOHCKa OTplllK3IOTCll HMnepaTopcKHe KOMHCCa
pbl, KOTOpbie .llOJllKHbl .11enaTb ece, «'ITO nOTpe6yeT HYJK.113 B no.ll.llepJKaHHH rp3lK.ll3HCKOfO 
MHpa», B3blCKHB3Tb ecnoMomecTBOB3HHe c OKpyroe H .lip. Oceo60JK.lleHHe COCJIOBHOro 
npeJICT3BHTeJibCTBa H IIO.ll.llaHHbIX OT nOBHHOBeHHll onanbHOMY repuory HoraHH)' <l>pH.ll
pnxy .llOJllKHO 6blJIO, co6CTBeHHO, npOH3BO.llHTbCll HMnepaTOpCKHMH KOMHCCapaMH. Tio
llBHJICll, O.llHaKo, TOJlbKO roHeu c IIHCbMOM OT HMnepaTopa. COCJIOBHll CHa'lana noTpe6oea-
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HeqHbIX paJ,nopax XVII B. HanpnMep, B cnope Me)l()];y ropo,noM I>payH
lllBeifroM u repuoroM I>payttlllBeifrcKHM u Jliotte6yprcKHM fettpnxoM IOJrn
eM, pacCMOTpeHHe KOTOporo HMnepaTOpCKHM ,neKpeTOM OT 12 Hm16px 
1604 r. 6bIJIO nopyqeHO BblCllleMy HMnepcKOMY cy,ny, co6CTBeHHble KO
MHCCapbl HMnepaTOpa B MapTe 1609 r. npe,ncTaBHnH «xo,naTaHCTBeHHblH 
Matt.nan> (mandatum avocatorium), KOTOpbIH npH3bIBan cTOpOHbI cnmKHTb 
opyxrne u pacnycTHTb Ha6paHHbIX HaeMHHKOB. ,[{eno ,nolllno .no nepero
aopos B npucyrCTBHH HMnepaTOpCKHX KOMHCCapoB, peJynhTaTOM KOTO
pblX CTan IlHCbMeHHblH yrosop, no KOTOpOMY ropo.n 06x3ancH npeKpaTHTb 
soopyx<eHHYIO 6oph6y. Kor.na )l(e, sonpe1<u 3TOMy, ropo.n aenen CBOHM 
con,naraM ttanacTb Ha repuora, JaxsaTHTb u pa3rpa6nTh ero HMeHne, He
c1<onb1<0 npu.nsopHblX COBeTHHKOB HMnepaTopa, BblCTYilaBlllHX B KaqecTBe 
HMneparopCKHX KOMHCCapoB, CHOBa npe,n'hHBHnH eMy rpe6oBaHHe CJIO
)l(HTb opyx<He, conpoBO)l()];aeMoe YJibTHMaTYMOM, B KOTOpOM HMneparop 
rosopun 06 ycnoBHOM o6nxBJiettuu BHe Ja1<0Ha. HecMOTpH Ha TO qTO npo
uecc 6brn He JasepllleH, HMnepaTOp cquran ce6x snpase ocyruecrsnHTb 
TaKoe «BMernaTeJibCTBO», IlOTOMY qTo «BblCOKHH paHr cy,na H Ja,nep)l(KH B 
npouecce He MOrJIH npenHTCTBOBaTb eMy KaK npaBHIUeMy pHMCKOMY HM
nepaTOpy B no.n,nep)l(aHHH o6ruero CilOKOHCTBHH H MHpa B HMnepnm>37 • 

l1Mneparopc1<ue KOMHCCapbl 6hIJIH crporo CBHJaHbl CBOHMH HHCTpyK
UH.!IMH. ,[{eHCTBH.!I BX scer.na HaTblKaJIHCb Ha npen.si:TCTBHH, HCXO,nHBllIHe 
OT COCJIOBHH, c KOTOpblMH HMneparop cqHTaJICH H BO speMeHa csoero 
HaHBblClllero MoryruecTBa38 • ,[{a)l(e Kor,na K HHM o6paruanucb B xo.ne 

Jiff npncyrcTBHll HMnepaTopcKHX KOMnccapoe, HO noc11e He.11011rnx neperoeopoe OT :noro 
perneHO 6bIJIO OTCl)'nHTbCll, nocKOJlbK}' nocqffTaJJH .llOCTaTOqHblM, eCJJH rypqnopcT, KaK 
eepXOBHblH rnaBHOKOMaHeylO!QHH, caM ocym:eCTBHT BblCB060JK.lleHHe ff npHKpe!l.11eHHe K 
HOBOMY rocnO.llHHY B COOTBeTCTBHH c pacnoplllKeHHllMH HMnepaTOpa (Ort/off, III. s. 368). 
OpoTOKOJI .11onpoca n11eHeHHOro fpyM6axa n npnroeop nepBblMH no.11nnca11n HMneparnp
CKHe KOMHccapbl, .11a11ee c11eey10T no.11nncn ocjm1.1epoe H coeeTHHKOB rep1.1ora HoraHHa 
Bn11bre11bMa. B ceoeM «11cTopnqecKOM onncaHHH ncno11HHTeJ1bHoro npouecca npOTHB 
fpyM6axa e 1567 r.» JO. JlaHre roeopnT 06 HMnepaTOpCKHX «noc11ax, cnpe% KOMHcca
pax» (legati seu commisarii). 

17 CM.: Londorp. Suppl. 1655. P. 346. - Ha c. 350 ynoMHHaeTCll «npe.11ynpe.11nTeJ1b
HblH MaH.11arn (mandatum monitorium), nepe.11aHHblH crnpoHHHKaM ropo.11a l>payHrneeiira 
HMnepaTopCKHMH KOMHCcapaMH. KaK roeopHTCll B TaKHX MaH.11aTax, KOMHCCapoe, BBH.llY 
803JJOJKeHHblX Ha HHX nOJJHOMoqnff ff nopyqeHHH, c11e.11yeT yeaJKaTb ff CJJYlllaTbCll. 3.11ecb 
ona11a TOJKe cqnTaeTcll HaJJaraeMoH ipso facto, HO ee ocym:ecTe11eHne npnocrnHae11neaeTcll 
B CHJJY npnpO.llHOH KpOTOCTH ff .1106p0Tbl HMnepaTOpa. 

18 B 1629 r. HMnepaTOp npHKa3blBaeT CBOHM HCnOJIHHTeJlbHblM KOMHCCapaM B rnea6-
CKOM OKpyre npHHHMaTb BO BHHMaHHe npocb6bi COCJIOBHH 0 TOM, qT06bl «C pa3JJH'IHblMH 
HCnOJIHHTeJlbHblMH npo1.1e.11ypaMH He 6blJIO H3JIHllIHeH cnellIKH»; KOMHCcapbl .llOJllKHbl npH
m:plKHBaTbCll .11aHHblX HM HHCTPYKl.IHH H TaM, r.11e He oqeBH.llHO, qTo .llOMa 60lKbH ff MOHac
TblpH 6bIJIH BTllHyrbI B naccayCKHH .11oroeop, «He HaqnHaTb npllMO c JK3eK}'l.IHH», a BblCJJY
lllaTb cropoHbl n nepeiiTH K .llaJJbHeiirneMY pacnopllJKeHHIO, eoo6m:e He .11e11aTb Heo6.11YMaHHbIX 
JaKJJIOqeHHH, qTo6bI HHKTO He Mor nolKaJJOBaTbCll Ha TO, ~o He 6bm-.11e BblCJJYlllaH B Ha.llJ!e
JKaIQeH Mepe (Londorp. Suppl. P. 124). 
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HCilOJIHHTeJILHOro npOH3BO.D:CTBa, OHH OCTaBaJIHCb TOJILKO KOMHCcapaMH 

no ,n:eJiaM. ~JUI Henocpe,n:cTBeHHOro ,n:eHCTBH1l y HHX HHKor,n:a He 6LIJIO 

Bcex npaBOBLIX H <PaKTHqecKHX cpe,n:crn. CornacHo nopR.D:KY HcnoJIHeHH.11 

npHroBOpOB H no,n:aBJieHHe M.llTe)l(a, H ocymecTBJieHHe rocy,n:apCTBeHHOH 

OilaJILI 6LIJIO ,n:eJIOM OKpyroB H COCJIOBHH. TaKHM o6pa30M, BOeHHa.11 one

pauH.11 He npoBO.D:HJiaCL Henocpe,n:cTBeHHO HMnepaTOpCKHMH KOMHCCapa

MH, qi,e IlOJIO)l(eHHe 6LIJIO HecaMOCTO.llTeJILHLIM. llMnepaTopy npHXO.D:H

JIOCb nopyqarL HCilOJIHeHHe npHroBopoB KH.ll3b.llM roro OKpyra, K KOTopoMy 

OTHOCHJIOCL M.llTe)l(HOe COCJIOBHe. B 3TOM cnyqae Ha Toro, KTO B03rnaB

JI.llJI onepaumo, TO)l(e B03JiaranocL «nopyqeHHe» ( commissio ), HO OH npH 

3TOM OCTaBaJIC.11 He3aBHCHMLIM H npH,n:ep)l(HBaJIC.11 Toro nop.11,n:Ka HCilOJI

HeHH.11, KOTOpLIH Il03BOJIJIJI eMy npOBO.D:HTb co6cTBeHHYIO IlOJIHTHKY H yqH

TLIBaTL ,n:eHCTBH.11 CBOHX npOTHBHHKOB, a TaK)l(e co6CTBeHHLie COCJIOBHLie 

HHTepeCLI. Ilo3TOMY OH 6LIJI JIHIIIeH KaK pa3 TOro, 6naro,n:ap.11 qeMy KO

MHCCapa MO)l(HO 6LIJIO HCilOJib30BaTL KaK Ha,n:e)l(HOe opy,n:He. XoT.11 B no

p.11,n:Ke HCilOJIHeHHJl npHroBopOB My.n;po no,n;qepKHBaJIOCb CTapoe IlOJIO)l(e

HHe 0 TOM, qTo npaBO BepIIIHTb cy,n; HH Ha qTo He ro.n;HTC.11 6e3 MOW:HLIX 

cpe.n;cTB K ero ocymecTBJieHHIO, OH B TO )Ke BpeM.11, IlOCKOJILKY HCilOJIHH

TeJILHLIH npouecc co,n;ep)l(aJI B03MO)l(HOCTH ,!l;JI.11 paCIIIHpeHH.11 HMnepaTOp

CKOH BJiacTH, npe)l(.D:e Bcero 6Lm HaueneH Ha coJ,n;aHHe Ha,n;Jie)l(amttx ra

paHTHH ,!l;JI.11 COCJIOBHH. ECJIH HMnepaTOpCKOMY KOMHCcapy y,n;aBaJIOCL 

no6y,n;HTL COOTBeTCTBYIOW:He OKpyra H COCJIOBH.11 K TOMY HJIH HHOMY ,n;eif

CTBHIO, TO OH OCTaBaJIC.11 npH BOHCKe; HO «pyKOBO,!l;CTBO» 3THM BOHCKOM, 

T. e. caMOH BOeHHOH onepauHeH, B03rnaBJIJllOll.lHH ee HCilOJIHeHHe KH.ll3L, 

BOHCKOBOH rnaBHOKOMaH,!J;YIOW:HH, HH no,n: KaKHM BH,!l;OM He )l(eJiaJI BLI

nycKaTb H3 CBOHX pyK. ToJILKO nocne roro KaK BanneHIIITeifH c<PopMHpo

BaJI ,!l;JI.11 HMnepaTopa ero co6CTBeHHOe BOHCKO, CTaJIO B03MO)l(HLIM yrBep

,!l;HTb cyBepeHHTeT HMnepaTOpa B rocy,n;apCTBe Ha q,opMaJILHOH OCHOBe 

ocymeCTBJieHH.11 rocy,n:apcrneHHOH onan1>1. CocJIOBH.11 ystt,n:eJIH TaKYIQ onac

HOCTL H CYMeJIH ee ycTpaHHTL. 3aTO B CBOHX HaCJie,!l;HbIX 3eMJI.llX, B Eore

MHH H ABCrpHH, HMnepaTop c IlOMOW:LIO HCilOJIHHTeJILHOro npouecca 

yrnep,n;HJI CBOIO a6COJIIOTHYIO BJiaCTb. BoeHHYIO CHJIY eMy, KOHeqHo, H 

3,!l;eCL IlOCTaBJI.llJIH HMnepCKHe COCJIOBH.11. Bo BpeM.11 6oreMCKOro BOCCTa

HH.11 KypcpiopcT CaKCOHCKHH H repuor MaKCHMHJIHaH EaBapcKHH 6LmH 

Ha3Ha'leHLI HMnepaTOpCKHMH HCilOJIHHTeJILHLIMH KOMHCcapaMH. llx KO

MHCCHOHHLie nopyqeHH.11 npe,n;CTaBJI.lllOT .llpKHe npHMepLI npaBOBLIX OTHO

IIIeHHH KaK Me)l(.D:y BJia,n;eTeJILHLIMH KH.ll3b.llMH H M.llTe)l(HblMH COCJIOBHJl

MH, TaK H Me)l(.D:y HMnepaTopoM H HCilOJIHHTeJILHLIM KOMHCCapoM39 • 

39 B .llaJJbHeilweM Hcnonbl}'IOTCll .llOK)'MeHTbI liasapcKoro Taii:Horo rocynapcTBeHHoro 

apxHBa, CBH)leTenbCTBYIOlllHe 0 «BOCCTaHHH, nO)lHllTOM B lioreMCKOM KoponeBCTBe, H KO

MHCCHOHHblX nopy'leHHllX, nepenaHHblX B CBllJH c HHM HMnepaTOpCKHM BenH'leCTBOM 
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K nepsoMy ycnosmo HcnonHeHH'1 npHrosopa, K aicry o6'L'1BneHH'1 BHe 
3aKOHa, 3,necL .no6aBil'1IOTC'1 MHOroqHcneHHLie npaBOBLie pa36HpaTenL
CTBa, nocKOilLKY ocnapHBanocL, B qacTHOCTH, npaso HMnepaTopa no.n
seprnyn onane KYP<lnopcrn <l>pu,npuxa Il<t>anLQCKoro 6e3 cornacuJI Ha TO 
,npyrnx rypqiiopcTOB. CornacHo CTaTLJIM 26 H 39 BLI6opHoif KailHTYAAUHH 
OT 28 asrycrn 1619 r., HMneparnp HH B KaKOM «Ba)l(HOM .nene» He MOr 
npHHHMaTL perneHHe, He cnpoCHB MHeHH'1 KypqiiopCTOB, H npe)l(,ne Bcero 
He ,nOil)l(eH 6Lm Om'1Bn'1TL BHe 3aKOHa HHKaKOe COCilOBHe «6e3 3acnyrna
HH'1» H 6e3 o6LiqHoro npouecca. CornacHo ucnonHHTenLHOMY ycrnsy 
1555 r., HCilOilHeHHe npHroBopa B OTHOllleHHH HMnepcKoro COCilOBH'1 
MO)l(HO 6Lmo HaquHaTL TOilLKO nocne Toro, KaK onana npH3HasanacL npa
BOMepHoif. Ho n<t>an1>urpa<t>a He BLI3LIBanH B cy.n H He .nonparnusanu. Jlio.nu 
HMneparnpa .nanu Il0H'1TL, qTQ yrpo3a o6I.QeCTBeHHOMY CilOKOHCTBHIO co 
CTOpOHLI n<t>anLurpa<t>a, npHH'1BlIIero 6oreMCKYIO KOpoHy, 6Lma oqesu.n
Ha H onana Hano)l(eHa ipso facto; Kyp<t>iopcT caM HasneK Ha ce6'1 npe.n
CTOJIIQYIO onany, pa3,naBaJI naTeHTLI BHYTP" cTpaHLI H Ja ee npe.nenaMH, 
H npu 3TOM HHr,ne He rosopun o PHMCKOH HMnepHH, a 06 HMneparnpe 
rosopun TOilLKO KaK 06 3purepuore ABCTPHHCKOM40 • IlopyqeHue npe,nnu
CLIBaeT HCilOilHHTenLHLIM KOMHCcapaM npe)l(,ne BCero npH3BaTL 6yHTOB
IQHKOB H MJITe)l(HHKOB K IlOBHHOBeHHIO H, ecnH TaKOH npH3LIB He B03LIMe
eT nocne,nCTBHH, npHMeHJITL «CTPOI'OCTL H Bee cpe,ncTBa, KOTOphie MOrnH 
61>1 npuHy,nmh K noBHHOBeHHIO» (mit der scherpfe und alien Zu erlangung 
des gehorsambs geh6rigen Zwangsmitteln), «noBHHYIOIQHMCJI )l(e o6ec
neqnTh no.n,nep)l(KY H 3aIQHTY» (den Gehorsamen aber Protektion, Schutz 
und Schirm zu gewahren). licnonHHTenhHOMY KOMHccapy ,no3BOil'1eTC'1 
TaK)l(e npHBO,nHTh COCilOBH'1 H ropo.na TOH 3eMnH, KOTOpylO Ha,nlle)l(HT no.n
qJIHHTh, K npucJire Ha sepHOCTh csoeMy JaKaJqHKY. K no.n,naHHLIM H )l(H
TeAAM 3TOH 3eMilH o6paI.QeH npH3LIB HeyKOCHHTeilhHO cne,noBaTh HMnepa
TOpCKOMY KOMHCCapy BO Bcex YKa3aHH'1X, KOTOpbie OH OT,naeT OT HMeHH 
HMneparnpa. qT06bI HHKTO He Mor npeTeH,nOBaTb Ha CHHCXO)l(,neHHe H co
cnaTbC'1 Ha ,npyroe «06'13aTenLCTBo, npusep)l(eHHOCTh, cnoso, ,nonr linH 
KaK 6b1 TIO eI.Qe HH Ha3hIBanoch» (VerbindnuB adherenz Zusage oder Pflicht 
wie dieselbe namen haben moge), see 3TH «MHHMhie o6'13aTenLcTBa» 
(vermainte obligationen) B uenoM H K~,noe B OT,nenhHOCTH «OTMeHJIIOTCJI 

repuory MaKCHMHJIHaHy B liasapHH, H 06 HX HCnOJIHCHHH», 1618-1621 (K. schw. 
50/28), a TaKJKe Jlpyrne J{OryMCHTl>I HJ noro apXHBa, KOTOpLie (Ja HCKJIIO'ICHHCM ony6JIH

KOB3HHOfO BonLQ>-lipesepoM (Wolf-Brever. Geschichte Maximilians. I. Bd IV. N X); o6ll3a

TCJILCTBa OT 8 OKTll6pll 1619 r.) HHrJ{e He ne'laTaJIHCL. 31{CCL " XOTCJI 6LJ HCKpCHHe no6na
roJ{apHTL apxHsapHyca Jl-pa PHJ{Hepa H rocyJlapcTBeHttoro apxHsapHyca L{eMJill Ja 
1lPYJKCCKYIO noMOIQL, OKaJaHttylO MHe B nOJILJOBaHHH 3THM apXHBOM. 

40 CM. no1{po6ttoe CYJK1lCHHe Jlp. B. Hoxepa 06 onane KypQ>IOpcTa OT 26 cettTll6pll 

1620 r., a TaKJKe 0 Q>opMaJILHLIX MOMCHTax OflaJILI, 06 3K3eKyQHOHHLIX CTaTLllX, 0 flaTCHTaX 
HT. 1{. B liasapCKOM TaHHOM rocyJlapCTBCHHOM apXHBe (K. schw. 309-312). 
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u KaccupymTcH 11MneparnpcKoii u KoponescKoii BJiaCThIO, a 3anHTepeco
saHHh1e 11uua OCB060)K,L{alOTCH H m6aBJIHIOTCH OT HHX HaCHJibHO» (auJ3 
Khayserlicher und Khoniglicher macht aufgehoben, caBiert und die 
IntereBierten Personen davon krefftigelich ledig und los gesprochen), u 
eCJIH OHH BbIKa3bIBalOT nocnylllaHHe, TO HM rapaHTHPYIOTCH HX )J.OCTOHH
CTBO, npusuneruu u npasa. Ecnu npH3hIBbI K .ZJ.06posonhHOMY no.ZJ.qnHe
HHIO He HMelOT ycnexa, HCilOJIHHTeJibHbIH KOMHCCap npHCTYOaeT K BbIIlOJI
HeHHIO CBOero nopyqeHHH. Ilocne 3aBOeBaHHH Ilparu OH paCCbIJiaJI OTiy.ZJ.a 
00.!J.qHHeHHbIX eMy KOMHCCapoB HH3lllero paHra ( OHH Ha3bIBaJIHCb H KO
MHCcapaMH, H )J.eJieraTaMH), KOTOpbie npHHHMaJIH npHCHry Ha BepHOCTb 
OT BCex COCJIOBHH, eCJIH Te ee ern;e He npuHeCJIH. ,[(AA 3TOro HM BbI)J.aBaJI
CH cJ.>opMynHp c TeKCTOM npHCHrH, COOTBeTCTBOBaBllIHM TOH, KOTOpaH )')Ke 
6hIJia npuHeceHa Ilpare ropo.ZJ.aMH EoreMHH, a TaK:>Ke Konum HMneparnp
cKoro KOMHCCHOHHOro MaH)J.aTa, KOTopyIO OHH nepe)J.aBaJIH HJIH, no Kpaii
Heii Mepe, 3aqHTblBaJIH npe.ZJ.CTaBHTeJIHM COCJIOBHH, nocne qero )J.OJI)l(Hbl 
6hIJIH npnMeHHTb npoTHB HeOOKOpHbIX Bee cpe.ZJ.CTBa npHH)')K)J.eHHH, no-
3BOJIHIOID;He .ZJ.OCTnqh noBHHOBeHHH. TaM, r.ZJ.e 3TO 6hIJIO Heo6xo.ZJ.HMO, Ha
npnMep B norpaHnqHbIX HaceneHHbIX nyHKTax, 3arn;uTa 611aroHa.ZJ.e)l(HOro 
HaceJieHHH ocyrn;eCTBJIHJiaCb nocpe.ZJ.CTBOM Toro, qTO KOMHCCap BBO)J.HJI 
zy.ZJ.a rapHH30Hhl H3 .ZJ.Byx, Tpex HJIH 6011ee .ZJ.eCHTKOB KHeXTOB. 060 sceM 
npoHCXO)J.HID;eM B TO'IHOCTH )J.OKJia)J.blBaJIOCb KOMHCCapy. 

XoTH TaKoe o6parn;eHue co «CTpaHoii» 6M110 «.ZJ.HKTarnpcKHM», ace )Ke 
rny6HHHOe OTHOllleHue 3TOro HCOOJIHHTeJibHOro KOMHCcapa K )J.aBaBllleMy 
eMy nopyqeHHH HMnepaTopy HHMaJIO He COOTBeTCTByeT IlOHHTHIO KOMHC
capa y lio.ZJ.eHa. fepuor He Bhlczynan B Kaqecrne 3asucuMoro cJ.>yHKUHOHe
pa. Ott TPe6osan, qrn6h1 eMy B03MeCTHJIH «noxo.ZJ.Hhie H3.ZJ.ep)l(KH» u .ZJ.JIH 
Ha)J.e)l(HOCTH npe.ZJ.OCTaBHJIH 3aJIOr H3 HMnepaTopcKoro HMyrn;ecTsa; Bee, 
qTO OH OCB060)J.HT OT Bpara B aBCTpHHCKHX npOBHHUHHX, )J.OJI)l(HO co BCe
MH H BCHKHMH «BbirO)J.aMH, npasorosopeHHHMH, npaBaMH H npoquM npu
quTalOID;HMCH» (emolumentis, juridictionibus, juribus et pertinentiis) 
ocrnThCH y Hero B Kaqecrne Janora, noey.ZJ.a ero 3aTPaTu1 He B03Mern;eHhI; OH 
)J.OJI)l(eH TOJibKO npH3HaBaTb JIHqHyIO IOpHC)J.HKUHIO HMnepaTopa )J.JIH 3THX 
npOBHHUHH, a KpOMe Toro, noKa XBaTaeT .ZJ.pyroro HMeHHH, 00.!J. 3aKJia)J.
HYIO He )J.OJl)l(Hbl nona)J.aTb HMnepaTOpCKHe «COJIHHbie KOOB H IlO)J.aTHbie 
nyttKThI» (salinae fodinae et telonia). Ilo.ZJ.po6Hee 3TOT Bonpoc yperynupo
BaH B H3BeCTHbIX H qacTO ynOMHHaeMbIX «06H3aTeJibCTBaX H yrosopax» 
Me)l(.ZJ.Y <l>ep.ZJ.HHaH.ZJ.OM II u repuoroM MaKCHMHJIHaHoM liaBapcKHM «no 
IlOBO.ZJ.Y BOeHHOH 3KCile)J.HUHH npOTHB MHTe)l(HblX B 11Mnepuu 6oreMCKHX 
npoTeCTaHTOB». Ilpu 3TOM 3)J.eCb npe)l()J.e Bcero Ba)l(HO, qTo HCilOJIHHTeJib
HblH KOMHCCap qeTKO orosapusaeT )J.JIH ce6H 6e3yCJIOBHOe npaBO Ha CB0-
60.ZJ.y )J.eHCTBHH BO Bcex BOeHHbIX )J.eJiax, a TaK)l(e npaBO «CMOTpH no TOMy, 
KaKOBbI caMu .ZJ.ena, speMeHa u o6cTOHTeJibCTBa» (pro rerum, temporum et 
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circumstantiiarum qualitate), npoBO,llHTb onepaumo TaK, KaK OH coqTeT 
none3HbIM H H}')KHbIM H HaCKOilbKO 3TO n03BOilMT «cnyqau H o6CTOMTenb
CTBa» (occasio et circumstatiae). HH caM HMneparnp, H"' KT0-n060 .D.PY
rou H3 HMnepaTOpCKOI"O ,llOMa He MO)l(eT npenMTCTBOBaTb «nOilHOMy, a6-
COillOTHOMY H cso6o,llHOMY pyKOBO,llCTBY» (plenarium absolutum et liberum 
Directorium) TeMH MeponpHMTHMMH, KOTOpbIMH ,llOBepeHo pyKoBO,llHTb rep
uory, HcnonHHTenbHOMY KOMHCcapy, HnH ,llOnycKaTb, qTo6hI eMy npenMT
CTBOBMH .D.pyrne. Kor,lla snocne,llCTBHH, nocne no6e,llhI Ha,ll mpanburpa
<t>oM <l>pH.D.pHXOM, repuor nOJl)"illJI yTpaqeHHblH H3rHaHHbIM n<t>anburpa<t>oM 
H nepewe,lllIIHH K HMnepaTopy THryn, a HMnepaTop, TO)l(e B CHny COBep
lIIeHHOH HMnepaTopcKoii snacTH, pacnopM.u0ncM B nonb3Y repuora eme 
HeKOTopbIMH «3eMnMMH, KOH no np0rosopy (per sententiam) 6bmH o6bMB
neHbI IlHlIIHBUIHMHCM noKpOBHTeng H nepewnH B pacnopg)l(eHHe HMnepa
TOpa», B nepsoHaqanbHOM npoeKTe 3Toro .uoxyMeHTa o nepe.uaqe 3eMenb 
Ha nonMx 6hmo C,llenaHo 3aMeqaHHe, qTo nepe.D. cnosaMH «no npHrosopy» 
.uon)l(HO 6hITh scrnsneHo: «3asoesaHbl no npasy cnpase,llnHseuweu sou
HbI» (undjure bellijustissimi eroberten)41 • 

Ilo Ba)l(HOMY cornaweHHIO 1619 r. oco6eHHO MCHO BH,llHO, qTo 
3aKnioq0TenbHaM qacTb onepauHH y)l(e He 3as0cena OT yKa3aHHH one
pau00. B Te speMeHa caMo co6ou pa3yMenoch, qTo HMnepaTopy He 
o6M3aTenbHO 6brnO KOMaH,llOBaTb BOHCKOM, npHMeHMeMbIM ,llil}I HCnon
HeHHM rocy.D.apcTBeHHbIX peweHHH. Y)l(e so speMM fpyM6axoBhIX pac
npeu Kypqi10pcT CaKCOHCKHH, pyKOBO.D.HBlIIHH soeHHOH onepau0eu, 
no 6onhlIIeH qaCTH Ha3bIBancM TOilbKO KOMaH,llYIOIUHM H TeM OTnH
qancg OT KOMHccapos HMnepaTopa. XoTM npH «nepeno.uq0HeHHH» co
cnos0u HOBOMY c103epeHy, KaKosoe B npoq0x cnyqagx scer,lla nopy
qanocb KOMHCCapaM, OH H ,lleHCTBOBan KaK KOMHCCap, O,llHaKO TaK He 
HMeHosancM42 . B 6oreMCKOM noxo,lle repuor MaKCHMHnHaH I>asap
CKHH Bb1crynan B KaqecTBe HMnepaTopcKoro KOMHccapa rnaBHhIM o6-
pa3oM TOr,lla, KOr,lla OT HMeHH HMnepaTopa npHHHMan npHCMry y no
KOpeHHbIX ropo,llOB H cocnoBHH HnH OTPM)l(an .unM ee npHHMTHM 
KOMHCCapoB HH3lIIero paHra. IlpHCM)l(HbIH KOMHCcap, MHOrOKpaTHO 
nOMBnMBlIIHHCM B xo,lle TpH.D.UaTHneTHeii BOHHhI, 6brn THnHqHhIM KO
MHccapoM no ,llenaM, nocKOilbKY He HMen nonHOMoq0u npHHY)l(,llaTb 
K npHCMre. BoeHHOe rnaBHOKOMaH,llOBaHHe, .D.HpeKTOpHii, co seen qeT
KOCTbIO OTnHqaeTCM OT nonHTHqecKHX nonHOMoq0u. Ha neperosopax 
B n0re repuor MaKCHMHnHaH no,llqepKHBaeT: To o6cTOMTenhCTBO, qTo 
OH MBnMeTCM BOeHHblM npe,llBO,llHTeneM COI03a H rnaBOH (capo) COI03-
HblX BOUCK, KOHeqHO )l(e, HHKOHM o6pa30M He Ha,llenMeT ero npeBOC
XO,llCTBOM HnH rnaBeHCTBOM Ha,ll .upyrHMH cocnOBHMMH H He ,llaeT 

41 Bayr. Geh. Staatsarchiv. K. schw. 389/1. Fol. 32. 
42 CM. Bbillle, c. 81-82. 
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HHKaKHX HOBbIX npaa43 • 3,!leCb TOX<e npOHBJUleTC'1 y6eX<,!leHHOCTb B 

TOM, 'ITO BOeHHa'1 onepauHH BMeCTe c ee pyKOBO,!lCTBOM eCTb TOJibKO 

via facti, <t>aKTu11ecKoe ,!leHCTBHe. KaK TaKOBOH aoeHa11aJibHHK He ocy

IUeCTBJIHeT HHKaKHX cyaepeHHbIX npaB, a IlOTOMY H He '1BJI'1eTC'1 KO

MHccapoM, Be,!lb IlOMHMO BBepeHHOH eMy BOeHHOH IOpHC,!lHKUHH 

B OTHOIIIeHHH co6CTBeHHbIX COJI,!laT OH He HMeeT HHKaKOH BJiaCTH, Ha

npaaJieHHOH BOBHe, npOTHB IlO,!l,!laHHbIX rocy,!lapCTBa HJIH npaBH

TeJibCTB .upyrux cTpaH. K TaKOMY B033peHHIO HeMHHyeMo aeJIH npa

BOOTHOIIIeHHH HaeMHOro BOHCKa. BoeHa11aJibHHK, KOMaH)lYIOIUHH 

IlOJIKOM, CJIYX<HT Ha3Ha'IHBIIIeMy ero rocy.uapIO. B Ka'leCTBe HOCHTe

Jljf rocy,!lapCTBeHHOro aBTOpHTeTa eMy 6bIBaeT npH,!laH KOMHCCap, 

cHa11ana .!lJIH ocyIUeCTBJieHHH Ha.u3opa, a JaTeM H .!lJIH Toro, 11To6b1 

JacTaBHTb C'IHTaTbCH c 3THM aaTopuTeTOM BHellIHHX npOTHBHHKOB. TaM, 

r,!le npe,!lBO,!lHTeJib BOHCKa '1BJI'1eTC'1 O)lHOBpeMeHHO H KOMHCCapoM 

(KaK, HanpHMep, B HCilOJIHHTeJibHOH KOMHCCHH npoTHB EoreMHH), o6e 

3TH <l>YHKUHH MOX<HO c nerKOCTbIO OTJIH'IHTb .!lpyr OT .!lpyra. BcJie.!l

cTBHe noro BOHCKOBOH rnaBHOKOMaH.!lYIOIUHH KaK TaKoaou yX<e He 

HMeHyeTC'1 KOMHCCapoM, XOT'1 KaK pa3 BOeHHa'1 onepauHH H COCTaB

JIHeT THilH'IHOe CO,!lepX<aHHe nopy11eHH'1, BbinOJIHHeMoro KOMHCcapoM 

,!leHCTBH'1. 0,!lHaKO B fepMaHHH 3TOT pa3pbIB MeX<.!lY apMeHCKHM 

KOMaH,!lOBaHHeM H npaBJieHHeM KaK yTBepX<,!leHHeM rocy,!lapCTBeHHO

ro aaTopHTeTa CTaHOBHTCH 3aMeTeH TOJibKO B XVII B. Cy.!lH no corna

CHTeJibHOMY nHCbMY HMnepaTopa MaKCHMHJIHaHa I, nucaHHOMY 

B 1508 r.' COJI)laTbI erue ,!lOJIX<HbI 6bIJIH .uasaTb KJI'1TBy, 'ITO «X<H3Hb 

HX HaXO,!lHTC'1 B pacnopHX<eHHH H OT,!laHa B ycnyry HMeHHTOMY KH'13IO 

HT. ,!l., ,!leHCTBYIOIUeMy BMeCTO HOT HMeHH ero HMnepaTopcKoro Be

JIH'leCTBa, KaK ero 6JiaropO,!lHeHI1IeMy KOMHCCapy H BOeBO,!le» ( daB 

sie an statt und im Namen dero Kayserlichen Majestat dem namhafften 

Fiirsten usw. als ihrem fiirnehmsten Commissario und Heerfiihrer zu 

Gebote und Dienste leben)44 . TaKHM o6pa3oM, xorn B 3TOM comacH

TeJibHOM IlHCbMe npoBO,!lHTC'1 pa3JIH'IHe MeX<.!lY BOeHHbIMH KH'13b'1MH 

43 06 3TOM roeopHT HHCTPYKUHll, epy'leHHaJI MaKCHMHJJHaHoM e 1610 r. ceoeMy 

nocJJaHHHKy, KOTOPOMY npe.!ICTOllJJO BeCTH neperoeopLI c nanCKHM ffYHUHeM H HcnaHCKHM 

nocnoM (Wolf Geschichte Maximilians I. Bd III. 1807. S. 570). TiocnaHHHK .11onJ1CeH 

pa3bllCHHTb, 'ITO eCJJH npe.!IBO.!IHTeJJll COI03a ffa3LIBalOT «rnaeoii JJHrH» (capo della lega), TO 

3TO OJHa'laeT TOJJbKO TO, 'ITO, Kor.11a .11eno .!IOXO.!IHT .110 <j>aKTH'leCKOro .11eiicTBHll, Off .!IOJJJKeH 

ocymecTBJJllTb KOMaH.!IOBaHHe TOJJbKO Ha.II BOeHHbIMH OYpll.llaMH, Ha6paHHLIMH OT 06i.e.11H

HeHHbIX COCJJOBHH, a He KOMaH.!IOBaTb caMHMH 3THMH COCJJOBHllMH; H eCJJH npe.!IBO.!IHTeJJb 

COIOJa B HJBeCTffbIX cnyqallX, CJJe.llyll ropll'leii HYJK.lle H CBOeMY ycMOYpeHHIO, MOlKeT co6H

pan see COCJJOBHll COIOJa HJJH XOTll 6LI TOJJbKO a.ll'blOHKTOB, TO 3TO CaMO no ce6e eme He 

OJHa'laeT KaKoro-TO ero npeBOCXO.!ICTBa, noTOMY 'ITO y BCllKOH «KOJJJJerHH» .!IOJJJKeH 6LITb 

«PYKOBO.!IHTeJJb)), HO OTHIO.llb He «npeBOCXO.!IHTeJJb». 

'"' CM.: Lunig J. Ch. Corpus juris militaris. I. P. 3. 
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H BOeHHhIMH 'IHHOBHHKaMH, KHJI3h ace em:e Ha3bIBaeTCJI KOMHCCapoM, 

a KOMHCcap Bee em:e He OTJIH'laeTCJI OT BOeHa'laJibHHKa. ,Ua:lKe B Ta

KHX Ha3Ha'leHHHX, KaK Ha3Ha'leHHe BaJIJieHIIITeiiHa 21anpeJIH1628 r., 

6oJiee no.npo6Ho paccMaTpHaaeMoe HH:lKe, KOMHccapcKHii xapaKTep 

nocTa BepXOBHOro rnaBHOKOMaH.nyiorn;ero OT'leTJIHBO BHJJ:eH H3 no

CTOJIHHO noBTOpHIOIIJ;HXCJI HanOMHHaHHii 0 TOM, qTo ace ero pacnopH

)l{eHHJI JJ:OJI:lKHhl HMeTb TaKylO :lKe CHJiy, KaKylO HMelOT pacnopH:lKeHHJI 

caMoro HMnepaTopa. Ho B cJiyqae HaeMHoro aoiicKa aBTOpHTeT B oT

HOIIIeHHH COJIJJ:aT H aBTOpHTeT B OTHOIIIeHHH no.n.naHHhIX B006m:e HH

KaK He CBJI3aHbl Me:lKJJ:Y co6oii. JTHM o6'bJICHJieTCJI TO, qTo n03JJ:Hee 

HaHMeHOBaHHe «KOMHCCap» CTaJIO npHMeHJIThCJI, CKOpee, KaK aHTH

Te3a BJiaCTH BOeHHOro KOMaHJJ:OBaHHJI, JJ:JIJI o6o3HaqeHHJI cpyHKUHii, 

CBJI3aHHhIX c a.nMHHHCTpaTHBHO-X03HiiCTBeHHhIMH BOiiCKOBhIMH CJIY:lK-

6aMH, c JJ:OCTaBKOii npOBHaHTa, aoopy:lKeHHeM, apaqe6HblM OCBHJJ:e

TeJibCTBOBaHHeM H T. n. CoJI.naT KJIJIHeTCH B noBHHOBeHHH KHJIJIO 

H Ha3HaqaeMbIM HM reHepaJiaM, noJIKOBHHKaM, ocpHuepaM KOMaH.no

BaHHJI H T . .n. HapHJJ:Y c 3THM B HeKOTOphlx cornacHTeJihHhIX nHChMax 

ynoMHHaeTCJI TaK:lKe, qTo OH o6JIJaH OKa3bIBaTb yaa:lKeHHe H noBHHO

BaTbCJI KOMHCCapaM B paMKax HX KOMHCCHOHHOro nopyqeHHJI. flo.n 

TaKHMH KOMHCCapaMH noHHMalOTCJI He BOeHaqaJibHHKH, a a.nMHHHCT

paTHBHO-X03HiiCTBeHHhie KOMHCCapb145 . 

KOMHCCapbI npH BOiicKe JIH60 JIBJIJIIOTCJI HaJJ:30pHbIMH opraHaMH npa

BHTeJibCTBa H peIIIalOT nOJIHTH'leCKHe 3a.na'IH: nepe.naioT nOJIKOBOJJ:UY HH

CTPYKUHH, ae.nYT neperoaop1>1 c npOTHBHHKOM, KOHTponHpylOT reHepana 

B noJIHTHqecKHX Bonpocax H T. n., JIH6o - H B 3TOM CJiyqae HaHMeHOBa

HHe «KOMHCCap» npHMeHJieTCJI qam:e BCero - BhIIlOJIHJIIOT 3a.naqH, CBJI-

3aHHble co6cTBeHHO c aJJ:MHHHCTpaTHBHO-X03HiiCTBeHHhIM o6ecne'leHHeM. 

KHH:lKeCKHe KOMHccapbI, Ha KOTOpbIX B03JiaraJIHCh TaKHe 3a.naqH, H3Ha

qaJihHO 6hIJIH KOMHCCapaMH no .neJiaM, a no Mepe pa3BHTHJI aJJ:MHHHCTPa

THBHO-X03HiiCTBeHHOii CJIY:lK6bI CTaHOBHJIHCh KOMHCCapaMH no CJIY:lK6e. 

K KOHUY BeKa noacio.ny y:lKe ycTaHOBHJiac1> CHCTeMaTHqecKaJI opraHH3a

UHH, COCTOJIBIIIaJI H3 KOMHCCapoB, BhICIIIHX KOMHCCapoB H ueHTpaJibHOH 

45 Pb1uapcKoe Ha3Ha'leH11e MaKc11M11n11aHa II, OTHOClllL{eec11 K 1570 r., ell{e He yrroM11-

HaeT 06 JTllX KOM11ccapax (CM.: Art. XXXIX. Liinig. I. P. 126); HO OHi! }?Ke HalsaHbl s 

cornac11TenbHOM rr11cbMe <l>ep1111HaH11a III 1642 r., so306HosneHHOM s 1665 r. (Art. XV, 
Liinig. I, 824), s cornac11TenbHOM rr11CbMe 1658 r. (Art. XI, Liinig. I, 671), s faM6yprcKOM 

rr11cbMe 1688 r. (Liinig. I, II, 1243 ), s Jl106eKCKOM 1692 r. (I, 1249), s I>asapcKoM 1717 r. 
(2, 788). CornacHo I>asapcKOMY rr11cbMY 1672 r., con11aT Henocpe11cTseHHO He 061L{anc11 c 

KOMllCCapoM; TO'IHO TaK JKe 0 KOMllCCape He rosopl!TCll B CaKCOHCKOM cornaCllTCilbHOM 

n11cbMe 1700 r. (II, 816). 3arn cornac11TenbHOe n11cbMO KYP4J10pcrn MaiiHUCKoro (Art. 58, 
II, S. 750) TPe6yeT OT con11aT ysaJKeHl!ll II IIOBllllOBCHl!ll no OTHOWeHlllO K KOMllCCapaM, HO 

He BOCHHOH np11c11rn; CM. T3KlKC np11c11ry llMI!epaTOpCKOH Ml!Illll.{1111 1697 II 1711 IT. 

(II, 707, 721, 726, 729). 
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HHCT3HUHH46 • .6naro.napg JTOMY MeCTO HeJaBHCHMbIX, OTPR)l(aeMbIX OT 
cnyqag K cnyqa10 KOMHccapoB no .nenaM 3acrynHn y)l(e «o<PopMneuubIH» 
(formatus) annapaT snacTH. BoifcKOBhie KOMHccapbI no.npa3,nenRnHch ua 
Bpaqe6HbIX, 4>HH3HCOBhIX, KBaprHpHbIX HnH npOBHaHTCKHX KOMHCCapoB 
H BO BpeMR TpH.n.UaTHneTHeif BOHHhI ew;e BO MHOroM JaBHcenH OT nonKo-

46 A. KOMHCCapcKHH ttaz13op Ja MellHUHHCKHM OCBHlleTeJILCTBOBaHHeM, crpoeBLIM, KDH
ffblM H 6oeBbIM cocrnsoM no pi.1uapcKOM)' HaJHa'!eHHIO MaKCHMHJIHatta II 1570 r: (Art. II, X, 
XIII, XXXIV, XXXVIII). Bo BpeMeHa BTOpbIX retteparrLHLIX IIJTaTOB BOHCKO BaJJJieHIIJTeiiHa 
6i.mo opraHH30BaHo TaKHM o6pa30M, '!TO «reHeparrLHaJI KattueJIJipIDI», ueHTPaJJLHLIH opraH 
BelleHHll H 3llMHHHCTpaTHBHO-X03llHCTBeHHOfO o6ecne'leHHll BOeHHLIX Z1eHCTBHH, PaJlleJIJI
JiaCL HaZ1Be ceKuHH: BoeHH}'IO KaHueJIJIPHIO, npeZ1HaJHa'!aswyioc.11 llJIJI nposeZ1eHH.11 onepauHii 
H pacnpeZ1eJieHHll OOJIKOB MellCllY nOJIKOBOllUaMH, H retteparrLHLIH KOMHCCapHaT, llJlll o6ecne
'!eHHll npOllOBOJILCTBeHHLIX H npO'IHX noTPe6HOCTeii. ,[VI.11 KaJK.llOH npOBHHUHH B aBCTPHH
CKHX HaCJiellHLIX JeMJillX 6LIJI yqpelK.lleH JeMeJILffblH BOeHHblH KOMHCCapHaT, llJlll lioreMHH -
BbICWHH KOMHCCapHaT. 3TH yqpelK.lleHH.11 BeJIH neperoeopLI c MeCTHLIMH npellCTaBHTeJILCTBa
MH, Ha KOTOpLie 6i.ma B03JIOlKeHa 06.11JaHHOCTL o6ecne'!HBaTL BOeHHLie lleHCTBHll, no noCTaB
KaM llJlll BOeHHLIX ll)'lK.!l. Hall30p Ja llOJieBOH KBOTOH B HMnepcKOM KOHTHHreHTe TOlKe ocyIUe
CTBJlllJIH BOeHHbie KOMHCCapbi. TipH 8aJJJieHIIJTeHHe Ha'laJJLHHK retteparrLHO!'O KOMHCCapHaTa 
HMneparopCKHH TaHHbIH COBeTHHK rpalf> TiaynL lf>ott MHXHep-Beiiuettrolf>, JaHHMaBIIJHH Oll
HOBpeMeHHO llOJllKHOCTL eoeHHOro retteparr-KOMHCcapa B lioreMHH, HMeHOBaJJCll TaKlKe rette
parr-KBaPTffpMeiicTepoM H KOMHCcapoM no nJiaTelKaM. BLICIIJHH KOMHCcapHaT nolllleplKHBaJI 
CB.113b MelKllY TPeM.11 apTHJIJiepHHCKHMH ynpaBJieHHllMH (llOJllKHOCTL reHeparra OT apTHJIJiepHH) 
H rettepaJJLttoii KaHUeJIJIPHeii (CM.: Dudik B. Waldstein von seiner Enthebung bis zur abermaligen 
Obemahme der Armee-Ober-Commandos vom 13. August 1630 bis 13. April 1632. Wien, 
1858. S. 185-186; Uiwe V. Die Organisation und Verwaltung der Wallensteinischen Heere. 
Freiburg i. B., 1895. S. 32: «llCHO pa3rpaHH'leHHOii H HeHJMeHHOii opraHHJauHH KOMHcca
pHaTOB eIUe He CYIJleCTBOBaJJO» ). 

B. KoMHccapi.1 npH soiicKe THJIJIH nOll'IHHllJIHCL reHeparr-KOMHCcapaM H KOMHCcapaM, 
HaJHa'!eHHbIM rettepaJJbffbIM KOMHCCapHaTOM. 0 JaTPYllHeHHllX H HellOCTaTKaX OHH llOJllKffbl 
6LIJIH llOKJl3llblBaTb retteparry H Kff.113!0 (nOCTaTeHHaJI HHCTPYKUHll 6asapCKHM Bpaqe6HLIM H 
yttTepKOMHccapaM B apMHH THJIJIH (Liinig. II. S. 771)). 

c. KoMHCCapbl KfflllKeCTBa lipaHZ1eH6ypr noHa'larry HH'leM oco6o He OTJIH'laJJHCL OT 
npO'IHX BOeHH0-3llMHHHCTPaTHBffbIX KOMHCCapoB. B 1630 r: nollBHJICll BoeHHLIH COBeT, 
HHCTaHUHll, c«f>opMHpOBaHHall HJ HeCKOJibKHX KfflllKeCKHX COBeTOB llJlll <<yCTPOeHHll BOeH
ffbIX ff3ll06HOCTeii», T. e. llJlll MaTepHaJJLHOro o6ecne'!eHHll KaK pacnoJIOlKeHHLIX B JTOH 
JeMJie BOHCK HMnepaTOpa, TaK H 6paHZ1ett6yprCKHX BOHCK, llJlll perneHHll BonpocoB pac
KBapTHpOBaHHll, 06ecne<1eHHll Maprneii, llJlll BelleHHll neperosopoB c KOMHCcapaMH BaJJJieH
IIJTeiiHa H ZIP- nocne yqpelK.lleHHll DOCTOllffHOro BOHCKa KOMHCcapLI npespaTHJIHCL B nocTO
llffHbIX KOMHCCapoB no CJIYlK6e, a aZ1MHHHCTpaTHBHO-X03llHCTBeHHOe ynpaBJieHHe ClleJiaJJOCL 
opraHH30BaHHLIM H ueHTPaJIH30BaHHLIM. liopi.6a KfflllKeCKHX KOMHCCapoB c JeMeJILHLIMH 
KOMHCcapaMH, HaJHa'!aBIIJHMHCll llJlll co6JIIOZ1eHHll «f>HHaHCOBLIX HHTepeCOB HaJIOroo6Jiara
eMbIX COCJIOBHH, a TaKlKe OlleplKaHHall c noMOIUblO KOMHCCapoB no6eZ1a KHlllKeCKOro a6co
JIIOTH3Ma onncatta lipeiiJHroM (Breysig. Forschungen zur brandenburgischer und preuBischen 
Geschichte. Bd V. Leipzig, 1892. S. 135 ff.; CM. TaKlKe: Schmoller. Die entstehung des 
preuBischen Heeres von 1640-1740// Deutsche Rundschau. Ill. 1878. S. 261; Acta 
Borussica. Behiirdenorganisationen. Bd I. S. 95) H npHHueM AsrycToM-BHJii.reni.MoM Tipyc
CKHM (Pr. August Wilhelm von Preuj3en. Die Entwicklung der Kommissariatsbehiirden in 
Brandenburg-PreuBen. StraBburger Diss., 1908). Kpyr Jalla'I 6pattZ1ett6yprcKoro retteparri.
ttoro KOMHCCapHaTa B cpaetteHHH c ueHTPaJ!bHbIMH KOMHCCapHaTaMH llpyrHX JeMeJib OTJIH-
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BO,U:QeB, HO KaK npaBHTeJibCTBeHHbie, T. e. KH1DKeCKHe, cpyHKUHOHepbI OHH 

y)l(e B 3TOH BOHHe, o6na,n:rui H3BeCTHOH caMOCTOHTeJILHOCTLIO, npoTHBO

CTOIDIH KOMaH,n:HpaM no,n:pa3,n:eJieHHH H ,U:a)l(e, KaK JIBCTBYeT H3 HHCTPYK

UHH ,n:JI.ll KOMHCCapoB THJIJIH, HMeJIH IlOJIHOMOqHJI npHCMaTpHBaTb 3a HHMH. 

JTHX KOMHCcapoB npH BOHCKe cne,n:yeT OTJIHqaTb OT KOMHCCapoB, KOTO

p1>1e Ha3HaqaJIHCb - QTqaCTH 3eMeJibHbIMH KH.ll3b.llMH, oTqacTH )Ke COCJIO

BHJIMH Tex 3eMeJib, KOTOpbie HeCJIH H3,n:ep)l(KH no npOXO)l(,U:eHHIO H co.n:ep-

'la.JJCJI TeM, '!TO c BOeHHblM 3.zIMHHHCTpHpOB3HHeM 1)'T 6blJIO CBJl33HO noCTOJIHHOe HaJJOro

BOe H «f>HH3HCOBOe ynpaBJieHHe, CJiylKHBlllee BOeHHblM HHTepecaM. B 1684 r. no.a HMeHeM 

«BoeHHOH naJJaT&I» 6&m yqpeJK.aeH Konnernan&HbIH opraH c oco6&1M JKcnepTOM no HaJJO

raM, B TOM JKe ro.ay B KneBe nOJIBHJICJI KOJIJlerHaJJbHblH KHJIJKeCKHH KOMHCCapHaT. B pa3JIH'l

HblX '13CTJIX CTp3Hbl H yqpeQeHHJI 6blJIH p33JIH'IHbl. B npOBHHUHH, r.ae He 6blJIO KOMHCCa

pHaTOB, HanpaBJIJIJIHCb oco6&1e .aeneraTbI, K3K HanpHMep B KypMapry, r.ae OHH OTCT3HBaJJH 

nepe.a cocnoBHJIMH HHTepec&1 KYP«f>topcTa B Bonpocax HaJJoroo6noJKeHHJ1, Tor.aa KaK .aena 

BOeHHOro KOMHCCapHaTa BeJIHCb B KypMapKe no.a PYKOBO.llCTBOM ueHTpaJJbHOH HHCT3HUHH 

(Breysig. s. 144). Co6CTBeHH3JI 33.!13'13 ynpaBJieHHJI KOMHCCapHaTOB COCTOHT B HaBe.aeHHH 

nOpll.zIK3 B K33He H 6to.zIJKeTe. reHepaJJbHOe BOCHHO-nOJieBOe K33H3'1eHCTBO 6blJIO yqpelK.zIC

HO B 1674 r. (3TO no l>peii1Hry (Breysig. S. 149); no .HcaKCOHY - B 1676 r. (Isaakson. 
Geschichte des preuBischen Beamtentums. II. 1878. S. 184)). Pa3BHTHe OT 'IHCTO BOeHHOH 

HHCT3HUHH K «f>HH3HCOBOH OT'leTJIHBO npocneJKHB3eTCJI B HHCTpYKUHH, nonyqeHHOH )J,aH

KeJlbM3HOM 1 M3JI 1688 r. H OTJIH'l3BllleHCJI OT npelKHHX HHCTpYKUHH, HOCHBlllHX eme 

'IHCTO BOeHHbIH xapaKTep (CM.: Acta Borussica. I. N. 60. S. 181 ): )J,aHKeJI&MaHy Ha.aneJKaJJO 

CJie.zIHTb, 'IT06bl BCeM nonKaM K3lK.llblH MeCJIU CBOeBpeMeHHO .llOCT3BJIJIJIHCb HX accHrHOBa

HHJI, 'IT06bl CTapmHe H MJl3.lllllHe c6opIUHKH nonyqa.JJH nnaTeJKH cornacHO npaBHJl3M H 6e3 

no.aryna, 'IT06bl co6JIIO.ll3JICJI pernaMeHT paCKB3pTHpOB3HHJI H paCKB3pTHpOB3HHble He HC

nblTblBaJIH Hey.ao6CTB; 'IT06bl HCnpaBHble HaJJOronnaTeJibIUHKH He o6naraJJHCb '1pe3MepHbl

MH no.aaTJIMH; 'IT06bl COJl.zI3Tbl npOIDJIH Bpa'!e6Hoe OCBH.zieTeJlbCTBOB3HHe H HX 3.llOpOBbe 

no.a.aeplKHBaJIOCb B .ao6poM COCTOJIHHH, 'IT06bl HHCTPYKUHJI HCnOJIHJIJl3Cb BCeMH KOMHCCa

paMH, 'IT06bl He .aonyCKaJIHCb paCTp3Tbl, 'IT06bl MapmH He 6blJIH o6peMeHHTeJlbHbl .llJIJI 

6e.zIHJIKOB H 33 Bee HM nnaTHJIH HaJJH'IHblMH, He .aonycKaJI BblMOrareJibCTBa. )J,o 3TOro MeCT3 

pe'lb noKa H.zieT 06 06bJ'IHblX BOnpocax BOeHHOro 3.llMHHHCTpHpOB3HHJI. Ho noMHMO 3TO

ro HYJKHO eme H TIU3TeJlbHO npOCM3TpHB3Tb HaJJOfOBble K3.ll3CTJ>bl H M3TpHKYJlbl, a B cnyqae 

Heo6XO.zIHMOCTH - 3380.zIHTb T3KOBble. Oco6&1e KOMHCCapbl .llOJllKHbl 6blJIH npHHHMaTb eJKe

fO.llHble OT'leTbl OT Bcex OKpYJKHblX c6opIUHKOB; HYJKHO 6blJIO KOHTpOJIHpOBaTb ropO.llCKHe 

3KUH3bl, npHMe'!aTb cnyqaH MOllleHHH'leCTBa; c60pIUHKH, HHCneKTOpbl, Topmpeii6epbl 

.llOJllKHbl 6blJIH H3XO.llHTbCJI no.a H3.ll30pOM HaJJOfOBblX KOMHCcapoB, paC'leTbl - npoBepJITb

CJI no K3lK.zIOMY ropo.ay H T • .a. TeM C3MblM nOJIHOMO'IHJI 3TOH HHCT3HUHH, 'lbeH rnaBHOH 

ueJiblO nepBOH3'1a.JlbHO 6blJIO BOeHHO-XOJJIHCTBeHHOe ynpaBJieHHe, OK33aJJHCb pacnpOCTpa

HeHbl Ha o6nacTb HaJJoroBoro ynpaBJieHHJI. B coBorynH&IX paMKax apMeiicKHX Bonpocoe 

He 6blJIO JICHOro pa3rp3HH'leHHJI MelK.lly KOMHccapHaTOM H PYKOBO.zIHTeJieM no.apa1.aeneHHJI, 

T. e. MelK.zIY BOHCKOBblM 3.llMHHHCTpHpOBaHHeM H BOHCKOBblM KOM3H.llOB3HHeM. npH nnaTe

He (yMep B 1669 r.) '13CTO B03HHKaJJH KOHlf>JIHKTbl, HO BCe JKe lf>opMaJJbHO nnaTeH nO.ll'IH

HJIJICJI «rnaBe» (capo) apMHH, reHepaJJ-«f>en&.aueiirMeiicTepy Wnappy. )J,aHKeJI&MaH, co

rnacHo CBOHM HHCTpYKUHJIM, .llOJllKCH 6blJI .aeJiaTb BCe Heo6XO.zIHMOe .llJIJI coxpaHeHHJI apMHH 

H o6ecne'!eHHJI 6e1onacHOCTH rocy.uapcTBa, no.a.aepJKHBaTb B 6oecnoco6HoM cocTOJIHHH 

JIH'IHblH COCT3B H MaTepHaJJbHyto '13CTb, nnaHHpOB3Tb II OCH3IU3Tb HaMe'leHHble onepauHH 

coo6pa3HO npeMy.upOCTJIM BOeHHOro .aena, KOpO'le fOBOpll, OH 6blJI, no CJIOB3M l>peH3Hra, 

«B O.llHO H TO JKe BpeMJI H3'1a.JlbHIIKOM reHepaJJbHOro 111Ta6a, BOeHHblM MHHIICTpOM H MHHH

CTpOM «f>HH3HCOB». 0.aHaKO «f>eJib.llM3pllla.JJY nO,l'IHHJIJIHCb H KOM3H.zIHpbl no.apa1.aeneHHH, H 
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)f(amno HH03eMHoro soH:cKa, - B uem1x 06ecneqeHm1 nocTaBOK BOHCKY 
H 3aIQHTbl co6cTBeHHoro HaceneHH.Sl OT con~aT. Ilo co~ep)f(aHmo ux ~e.ll
TenLHOCTb Morna COCTORTb B cne~ylOIQeM: KOHTPOilb Ha~ nuqHbIM COCTa
BOM no~pa3~eneHHH, T. e. Ha~ qucneHHOCTblO H 6oeroTOBHOCThlO HaeMHH
KOB, BbICTaBnReMbIX IlOilKOBHHKaMH cornaCHO ~orosopy; o6IQHH HM30p 

3a ~HCUHililHHOH, 3a OTHOllleHHRMH Me~y oqmuepaMH H PAAOBbIMH H 3a 
cnoco6aMH HaKa3aHHR; HHCileKTHpOBaHHe KBapTHp H HM30p 3a KanTeHap
MycaMH, o6o3oM H soH:cKosoH: npHcnyroH:, perynRpHoe Me~HUHHCKoe 
ocsH~eTenLCTBOBaHHe - npH Ha6ope nonKa H B TeqeHHe ~anbHeH:111ero 
speMeHH, se~eHHe ToqHoro peecTpa con~aTcKoro cocTaBa, yqeT 6onLHbIX 

opraHi.1 soeHHOH a11MHHHCTJ>BitHH (CM.: Meyer-Courbiere. Militarverwaltung. Berlin, 1908. 
S. 9). K 1709 r., Kor11a )'MCp }laHKCJlbMaH, feHepanbHblH BOCHHblH KOMHCCapmrr opaHl!CH-

6ypra H npyCCHH 6bJJJ YlKC «C<j>OpMHpOBaBlllHMCJI yqpelKl!CHHCM» (officium formatum), CO 

BCCMH npHHBltnClKHOCTJIMH: HanHuO 6LJJJH «TOJIKOBble 'IHHOBHHKH B HannelKBJUCM KOJJH'IC

CTBC, npHBel!CHHall B noplll!OK KaJHa, HBl!ClKHblC CnyJKaJUHe B KaJHB'ICHCTBe, xopomo pa3BH

Tble KOMHccapHaTbl B npoBHHJtHllX» HT. 11. (Breysig. S. 155; Pr. August Wilhelm. S. 35). 
B pernaMeHTe KOnneruu feHepani.Horo KOMHccapuaTa OT 7 MapTa 1712 r. (Acta Borussica. 
I. s. 184) CKaJBHO, '!TO c pa3BHTHeM «BOOpYJKeHHll» pa3pOCJIHCb H ycJJOlKHHJIHCb TaKJKe 

ff <j>yHKJtHff feHepanbHOro KOMHccapHaTa, a nOTOM)' Tenepi. HYJKHO 6y11eT npu11eplKffBaTbCll 

KOJJJJerHanbHOH <j>opMbl. }lffpeKTopa nonyqaJOT l!OnlKHOCTHble naTeHTbl, BBOl!HTCll l!OJllK

HOCTb noCTOllHHLIX aceccopos, ycraHaBnHBaeTCll noplll!OK 11enonpoffJBOl1CTBa ff T. 11. Bo 

ff36elKaHHe KOH«f>JIHKTOB c 11pyrffMff KonnerHJIMff OTnpasneHHC lf>yHKJtffH «l!OJllKHO OCTa

BBTbCll B Tex paMKax, KOTOpi.1e Mi.1 ltnll HHX ycTaHOBHJlff»; oco6blMff 11eKpeTaMff onpe11enJ1-

JIOCb, HBCKOJlbKO WffpOKO «l!OJIJKHa 6blna npOCTHpaTbCll snaCTb ff IOpffCltffKUHll KBlKl!OH OT

neni.HOH KOnnernff». KoHcrnryuHll, npHHllTall 25 anpenll 1713 r. (Acta Borrussica. I. S. 515), 
ycraHasnusana 11ani.HeiiwHe npHHuffnbl, noMoraIOJUHe ff36eJKaTb KOH<j>JJHKTOB MeJKl1Y cy-
11e6HblMH IQJnnernllMH ff KOMffCCapffaTaMff. TeM caMblM pa3BHTffe B CTOpOffY «traite perpetuel» 

nonyqHJJo csoe JasepweHHe. Ecnu Koponi. CBOHMH pacnopllJKeHffllMH 3aqacry10 Henocpe11-

CTBeHHO BMeWHBaJJCll B Bl!MffHHCTJ>BTHBHble 11ena, ecnH OH 060 BCeM TJ>e6osan l!OKJJaltblBBTb 

HanpllMYJO, ecnH OH B CffJJY csoero cysepeHHOro aBTOpHTeTa ff B HHTepecax 06IUeCTBCHHO

ro 6nara OTMeHllJI CBOffMff Ka6HHeTCKHMff yKaJaMH peweHHll Bi.1cwero reHepani.Horo ltff

peKTOpHll no 11enaM BOHHbl, lf>ffHBHCOB H JeMeJlbHblX sna11eHffH, TO JTO, KOHe'IHO, cornaco

BblBaJJOCb c a6con10rnCTCKHM pelKHMOM (cM., HanpffMep: Acta Borussica. VIII. S. 78-79, 
1748). 

B OTJIH'!He OT 3TffX KHJIJKeCKHX KOMHCCapoB BOeHHble COBeTHHKH, nOllBffBlllffeCJI npff 

ffMnepCKOM BOHCKe n03l!Hee, HMeJIH ueni.10 ocyJUeCTBJleHffe KOHTJ>OJJJI Halt BOHCKOBblMff 

KOMBHl!YJOIUffMH, npH'leM HMeHHO B HHTepecax COCJJOBffH. CornaCHO ffHCTJ>YKJtffff 1664 r. 
(Lunig. I. P. 92-93) BOeHHble COBCTHHKff l!OJllKHbl 6bJJJH o6CYJKl13Tb c ffMnepaTOpOM co

CTOJIHHe HMnepcKHX BOHCK B BeHrpHH, Ha6n1011an Ja TCM, 'IT06bl He 6i.m HaHeceH yIUep6 

npffBHJJerHJIM HMnepCKHX COCJIOBHH, YKaJblBaTb ffMnepCKffM reHepanaM Ha HC06XOl1HMOCTb 

co6n1011aTi. pacnoplllKCHffll HMnepaTopa, ffHLIMH cnosaMff, 11enaTi. see, qero TJ>e6osanu 

HHTepeci.1 ffMnepHH. PernaMeHT H op110HaHc Kapna VI, HJl!BHHble B 1720 r. ltnll onon'!eHHll, 

CTOJIBWero B BeHrpHH, OT'ICTJJHBee scero l!CMOHCTJ>HPYJOT CIUC npeJKHee ysaJKCHffe K co

CJIOBffllM. BoHCKOBOH KOMBHl!YJOJUffH l!OJllKCH BO scex 'IBCTHOCTJIX, KacaIOJUffXCll paCKBap

rnpoBaHHll, MBPWPYTOB ff TbJJJOB, COBeTOBaTbCll c BCpXOBHblM ffJJH BOCHHblM KOMffCCapoM, 

KOTOpblC nOlt'lfffflllOTCll CTpOrHM HHCTJ>YKitHllM feHepanbHOro BOeHHOro KOMHCCapffaTa. 

BoeHHblC HH'lero RC MOryT Tpe6oBaTb caMH, a l!OJllKHbl o6paIUaTbCll K KOMffCCapy, BCTY

naJOIUCMY B neperosopi.1 c MCCTHblMff ·BJIBCTJIMff; (CM. 06 3TOM 11anee B TCKCTe ). 
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H HaXO.ZVHl.(HXCR B YBOJibHeHHH. IloCKOJibKy .zteRTeJibHOCTb KOMHCcapa Ja

KJllOqaeTCR B KOHTpone Ha,!( BOeHHbIMH, B ero pacnopRX<eHHe npe.ztOCTaB

JIRK>TCR cpe.ztCTBa J(JIR ocyll(eCTBJieHHR TaKoro KOHTpOJIR: OH MOX<eT .ztenaTb 

yKaJaHHR H CTaBHTb Ha BHJ( KOMaH.ztHpaM no.ztpa3.zteJieHHH (HO npoRBJI)l)I 

B 3TOM C.ztepX<aHHOCTb, KaK TOro rpe6yer HHCTpYKl.(HR KOMHCcapaM npH 

apMHH Tunnu), MOX<eT HanpaanRTb .ztoHeceHHR a Bb1111ecTORll.(He opraHbI 

KOMHCcapuaTa HJIH KHUIO, o6bRBJl)ITb BblfOBOpbl KanTeHapMycaM, npo

BHaHT- H KBaprHpMeifcTepaM, a B cnyqae Ha.zt06HOCTH -y.z:r,epX<HBaTb qaCTb 

)l{aJIOBaHbR B BOJMell(eHHe npuquHeHHOI'O ape.zta . .lJ:eHbrH KOMHCCap ne

pe.ztaBan no.ztpaJ.ueneHHJO, ocyll(eCTBJIRBIIIeMy Bbrnnary X<aJIOBaHbR . .lJ:oc

TaBKa .zteHeX<HOro H HarypanbHOfO J(OBOJlbCTBHR, a TaKX<e pa3Mell(eHHe 

BOHCK BXO,!(HJIH B o6R3aHHOCTb npOBHaHTCKHX HJIH KBapTHpHbIX KOMHCCa

poB, o6blqHO no.ztqHHRBIIIHXCR oco6oMy ynpaBJieHHIO H B cuny TaKOH .ue

RTeJibHOCTH acrynaBIIIHX B .UJIHTeJibHblH KOHTaKT c JeMJIRMH, a TOqHee, 

c KHRX<eCKHMH HJIH COCJIOBHbIMH a.UMHHHCTpal(HRMH (H c HX KOMHCCapa

MH) Tex JeMeJib, r.ue npOXO.UHJIH HJIH OCTaBaJIHCb Ha noCTOH BOHCKa. 0HH 

aenu neperoaopbl c opraHaMH BJiaCTH HJIH KOMHCCapaMH JeMeJib, Ha KO

TOpble BOJJiaranHCb o6R3aHHOCTH no co.uepX<aHHIO BOHCKa, pacnpe.uenR

JIH co6paHHbie HaJIOrH, .uaJibHeHIIIHM pacnpe.ueneHHeM KOTOpbIX JaHHMa

JIHCb yX<e JeMeJibHbie yqpe)l{,!(eHHR, BbI6HpanH MeCTO paCKBapTHpOBaHHR, 

onpe.ueJl)IJIH MapIIIpyTbl HT. n. 0Ka3blBaJICR npH 3TOM BOeHaqaJibHHK, 803-

rnaBJIRBIIIHH BOHCKOBYIO onepal(HIO, no.u Ha.U30pOM H BJIHRHHeM KOMHC

capHaTa HJIH X<e yMen caM HCll.OJib30BaTb KOMHCCapa acero JIHillb KaK 

cpe.UCTBO B BOeHHbIX .ueifCTBHRX, Ka)l{,!(blH pa3 Jaauceno OT 3HepruqHOCTH 

3THX JIJO.Ueif. BanneHIIITeifH npe3pHTeJibHO HaJbIBaJI THJIJIH «pa6oM» (sclavo) 

6aaapCKHX KOMHCCapoa, caM OH, KOHeqHo, He JaBHCeJI OT HMnepaTop

CKOH npH.UBOpHOH naJiaTbl, KOTOpag B l(eJIRX o6ecne'JeHHR .UOBOJlbCTBHeM 

ero aoifcKa He oT.uaaana eMY pacnopRX<ettuif ttanpRMYIO (no Kpaiftteif Mepe, 

ao apeMR nepaoro rettepanbCKoro cpoKa), a, a cnyqae ecnu con.uaTbI 

aenu ce6R qepecqyp paJHYJ.UaHHO H, K npuMepy, rpa6unu 060Jb1 c npo

.UOBOJibCTBHeM, o6pall(anacb K HMneparnpy c npocb6oif qepe3 npu.usop

HbIH aoeHHbIH coaeT «BcepbeJ HanoMHHTb» BanneHIIITeifHy o tteo6xo.uu

MOCTH 6onee CTporoif .UHCUHll.JIHHbl47 . c HeKOTOpbiMH KOMHCCapaMH 

COJI.UaTbl qacTO o6XO.UHJIHCb BeCbMa .uypHO, H B 6aaapCKOM CTaTeHHOM 

lI.HCbMe l 717 r. con.uaraM co aceif RCHOCTblO Janpell(aJIOCb OCKOp6nRTb 

HX npe3pHTeJibHblMH BbICKa3bIBaHHRMH HJIH .uaX<e «CaMHMH .ueiiCTBHR

MH»48. C6op HarypanbHOro BOeHHOro Hanora Ha TeppHTOpHH HMnepHH H 

KOHTpOJib Ha,!( .UOJIRMH B HMnepCKOM KOHTHHreHTe TOX<e ocyll(eCTBJIRJIH 

BOeHHbie KOMHCCapbi. B Hacne.UHbIX HMnepaTOpCKHX JeMJIRX KOMHCCap, 

ynoJIHOMoqeHHblH JeMeJibHbIM KHR3eM, npOTHBOCTORJI JeMeJibHbIM BJiac-

47 Hallwiclz. Geschichte Wallensteins. III. N 139. S. 133; N 140, S. 135 (1626). 
•• CM. CT. 3 (liinig. II. P. 797). 
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DIM KaK Ha,n:eJieHHLIH 66JihlllHM aBTOpHTeTOM, He)l(eJIH HMneparopCKHH KO

MHCCap B HMnepHH. Ho H B HaCJie,D.HhIX JeMJij!X c «JeMJieH» BCT}'IlaJIH 

B neperoBophI. KoMnccap nocTaBJij!JI TOJihKO Te Hanom, KOTOpb1e JeMJI11 

0611JaHa 6bma IlJI3THTb KaK B CHJIY ,D.eHCTBYIOlllero 33KOHa HJIH 06L1qa11, 

TaK H c cornacn11 JeMeJibHOro napnaMeHTa. Ecnn no.n,naHHbie He Mo211u 
npe.nocTaBHTb HJIH BhIIlJI3THTh HaJIOr, TO KOMHCCap o6pamaJICj! K JeMeJib

HblM BJI3CT11M, eCJIH )l(e OHH omKa3bl6aJIUCb ero BbIIlJiaqHBaTb, eCJIH OKa-

3blBaJIH conpOTHBJieHHe, TO OH XO,D.3T3HCTBOBaJI 0 npHMeHeHHH KapaTeJib

HblX BOeHHLIX Mep. TaKOB 6bIJI OCHOBOilOJiaralOlllHH npaBOBOH CTaT}'C 

H Bo BpeM11 Tpn.nuaTHJieTHeii BOHHbI, xOT11 Tor.na noJio)l(eHHe Bemeu, QTqa

CTH 6naro.nap11 6ecqncJieHHLIM KOH<i>HCK3UH11M, QTqaCTH B CHJIY ,D.eHCTBH

TeJibHO caMOBOJibHLIX ,D.eHCTBHH COJI,D.aT, 3aqacryio npe,D.CT3BJij!JI0 COBep

llleHHO HHYIO KapTHHY H BOeHHbie qacro He cqHTaJIHCb HH co CBOHMH 

co6cTBeHHbIMH, HH c JeMeJibHhIMH KOMHccapaMH49 . Kor.na npo.noBOJih

CTBeHHoe CHa6)1(eHHe BOHCKa 6hIJIO nepe.naHO Mara3HH3M, H3CT011TeJibHO 

oroBapHBaJIOCb, qTo ,ll.OBOJibCTBHeM o6ecneqHBaeT TOJihKO feHepaJibHbIH 

BOeHHbIH KOMHCCapHaT. EcJIH Me)l(,D.y npe,D.OCTaBHTeJieM IlOCT011 H COJI,D.a

TOM BOJHHKaJIH 33TPY.D.HeHH11, TO npe,D.OCT3BHTeJib H3Beman 0 HHX CBOH 

(3eMeJibHLie) BJiaCTH, a Te coo6manH 06 3TOM HaqaJihCTBYIOllleMy Ha,D. 

COJI,D.aTOM H .neucrnyiomeMy B ,D.3HHOM OKpyre BOeHHOMY KOMHCCapy. 

IloJ.nHee 6LIJIO CTPOro onpe.neneHo, qro B cnyqae paJ.nopoB Me)l(,ll.y con

.naToM H npe.nocTaBHTeJieM IlOCTOji IOpHC,ll.HKUHIO ,ll.OJI)l(Hhl 6bIJIH COBMeCT

HO ocymecTBJij!Tb KOM3H,D.Hp no.npa3,D.eJieHH11, BOeHHhIH KOMHCCap H BJiac

TH, KOTOpLIM no.nqnID1.Jic11 npe.nocraBHTeJih nocro11. Pacnpe.neneHne KBaPTff P 

ocymecTBJij!JIH JeMeJibHbie BJI3CTH, 0 COCT011HHH JIOllla,D.eH Ja60THJIC11 fe

HepaJibHLIH BOeHHbIH KOMHCCapHaT, KOTOpbIH B rocy.napCTBax fa6c6yproB 

pacnop11)1(aJICji IlOCT3BKaMH H H33Haqan ueHbl «OT HMeHH H no ycTaHOBJie-

49 Y fanLBttxa (Hallwich. Fontes Rerum Austriacarum, Bd 64. II. N. 947. S. 503) 
ony6JrnKOBaH naTeHT BaJIJleHUITeHHa, BLJ,llaHHLIH HM 18 HIOH" 1632 r. BCeM npe.11cTaBHTe
flllM 6oreMCKOH 3HaTH, lKHTenllM lioreMHH, B '!aCTHOCTH, COCTOllmttM nptt HMnepaTopcKOM 
BOHCKe CTapUIHM " Mna,llUIHM KOMttccapaM, KOTOpLIH oco6eHHO llpKO HMIOCTPHpyeT 3TOT 
npaBOBOH CTaryc: naH.11Tar liy.11seiha noCTaHOBHn npo.11onlKHTL BLinnary nllTHMeCll'IHOH 
KOHTPtt6yutttt; no3TOMY KO BCeM npe.11cTaBttTen.11M 3HaTH " npo'IHM lKHTenllM o6pameHa 
npocL6a cooTBeTCTBOBaTL 3TOMY peUieHttto. KoMttccapL1 .11onlKHL1 pacnpe.11en.11T1> KOHTPtt6y
Uttto 3epHOM, OBCOM ttntt MllCOM (ecntt MllCa He XBaTaeT, TO .11eHLraMtt) no OKpyraM " 
3a60THTLCll 0 BHeCeHHH ,lleHer, He no.ll.llaBaTLCll HH Ha KaKtte npOTeCTLI HnH «OTKaJHLle 
nttcLMa» (abbekhanthnuszbrief), a Hanporns, «ysentt'lttBaTL c6opL1» (exegiren einnahmen 
und zusammenbringen); ecntt no.ll.llaHHLie 6Lmtt He B cocTOllHtttt nnaTITTL, OHH .11onlKHL1 
TPe6oBaTL ynnaTLJ OT snacTeif, B cnyqae lKe OTKaJa OT ynnaTLI - ttcnpaUittBaTL B OTHOUie
HHH CTPOnrnsues KapaTenLHLIX Mep, noTOMY KaK Toro TPe6yeT bonum publicum. 0 TOM, 
KaK nonKOBHHKH o6pamaJIHCL c KOMttccapaMH, oco6eHHO llpKO rosopttT cnyqaif, 0 KOTOpOM 
AnL.llpHHreH ynoMHHaeT B nttcLMe K BaJIJleHUITeifHy OT 5 ttlOHll 1632 r (Hallwich. Fontes. 
II. N. 929. S. 477): nonKOBHHK cf>oH Occa senen noca.11ITTL KOMttccapa Ha Kon 3a TO, '!TO TOT, 
llK06LI, XOTen c6elKaTL BMeCTe c .llCHLraMH. 
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HHIO Harneif npimsopHOH nanaThI». 0CHOBOnOJiaralOW:HM npHHUHnOM BCIO

JJ..Y 6LIJIO B3aHMOJJ,.eHCTBHe KOMaHJJ,.Hpa noJJ,.pa3JJ,.eJieHH.ll, BOeHHOro KOMHC

capa H MeCTHbIX (3eMeJibHbIX) BJiaCTeH. JaqaczylO, oco6eHHO npH BHece

HHH H3MeHeHHH B npeJJ..YCMOTpeHHbie MapllIPYThl H pacnpeJJ,.eJieHHe KBaPTffP, 

3TO npHBOJJ,.HJIO K 6oJibllIHM npoMeJJ,.JieHH.llM50 • 

113 KOMHCCapoB no JJ,.eJiaM KH.ll)l(eCKHe KOMHCCapbI npespaTHJIHCb 

B KOMHCCapoB no cJiy)l(6e H 6LIJIH BKJIIO'leHbl B 610pOKpaTH'leCKYIO opra

HH3aUHIO. KoMHccap CTaHOBHTC.11 JaBHCHMLIM <l>YHKUHOHepoM, 06JiaJJ,.a10-

W:HM pernaMeHTHposaHHOH KOMneTeHUHeH, HO .llBJI.lllOW:HMC.11 ~e He He

nocpeJJ,.CTBeHHbIM JIH'IHbIM npeJJ..CTaBHTeJieM IUCYJJ..ap.11, KaK B cpeJJ,.HHe BeKa, 

a «rocyJJ,.apcTBeHHLIM CJI~am;HM»51 . TeM caMLIM nOH.llTHe «KOMHccap» 

KOHKpeTH3HpyeTC.ll. KoHe'IHO, HenocpeJJ,.CTBeHHblH, H nOTOMY KOMHCCapCKHH 

5° CM. pernaMeHT H op.110HaHc Kapna VI (1720 r.) (Liinig. P. 731): noJIKOBHHK, no.11-

noJIKOBHHK H CTapUIHH BaXMHCTp He .IIOJllKHbl nepeMeHJITb MeCTO nOCTOJI, OTBe.11eHHOe HM 

CJl)'lK60if feHepanbHOro BOeHHOro KOMHCCapHara no YKaJaHHIO HJIH .ll03BOJieHHIO HMnepa

TOpCKOro npH.IIBOpHoro BOeHHOro COBeTa, cnyqaH OCTaBJieHHJI paCKBaprnpoeaHHblMH JIH

QaMH CBOHX KB3PTHP .IIOJllKHbl perHCTPHPOBaTbCJI H T . .11. 3aTeM npHBO.IIHTCJI cxeMa CHa6JKe

HHJI .IIOBOJlbCTBHeM, B KOTOpoif qrnrypHpyioT feHepaJibHblH UITa6, noneeaJI BOeHHaJI 

KaHQeJIJlpHll, KaHQeJIJIPHll feHepaJibHOro BOeHHOro KOMHCCapHaTa (KY.Ila BXO.IIJIT feHepanb

HblH BOeHHblH KOMHCCap, crapUIHH BOeHHblH KOMHCcap, noneeoif BOeHHblH KOMHCCap, a 

TaKJKe COOTBeTCTBYIOIUHH nepCOHaJI perncTpaTopoB H KaHQeJillpHCTOB ); .11anee eme npOBH

aHTCKaJI CJIYlK6a c npoBHaHTCKHM KOMHCCapoM. HaKaJaHHe «CTpOnTHBQeB» (morosos) Ha

JHaqaeTCJI no xo.11araifcTey CJIYJK6bI feHepaJibHOro BOeHHOro KOMHCcapHaTa (a He OT.lleJib

HblX KOMHCCapoe) H npHBO.IIHTCJI B HCnOJIHeHHe .IIHCJIOQHpOBaHHblMH no6JIH30CTH poraMH 

HJIH nonKaMH, 3eMeJibHble BJiaCTH Bbl.llalOT 33.IIOJllKHHKOB crapUIHM BOeHHblM KOMHCCapaM, 

KOTOpb!e .IIOJllKHbl pacnopJl.IIHTbCJI 0 HaKaJaHHH. EcJIH JeMeJibHble BJiaCTH qffHJIT B JTOM 

npenJITCTBHJI H nOTOMY Ja.IIOJllKHHKH OCTalOTCJI He HJBeCTHbl, TO BOeHHOMY KOMHCCapy 

.IIOJilKHO 6b1Tb npe.11ocTaeneHo npaeo nocnaTb ononqeHqecKHH OTpll.11 qepe1 pacnonoJKeH

Hbie B )TOH JeMJie JTanbl K JeMeJibHOH HHCTaHQHH, a JTa HHCTaHQHJI JaTeM HanpaBJIJleT 

OTpll.11 B HMeHHJI .IIOJllKHHKOB, r.11e nOTOM .IIOJllKHbl HaqaTbCJI HJ.lleplKKH HCnOJIHeHHJI npHrOBO

pa. B nopJ1.1IKe npoxoJK.11eHHJ1 HMneparnpcKHX eoiicK y BepxHero PeiiHa B 1713 r. (Liinig. 
II. P. 729) 6bmo YKaJaHo, qrn noJIKOBHHK HJIH nonKoeoif KOMaH.IIHP .11onJKeH nepe.11 Bb1cryn

neHHeM nocnaTb enepe.11 oqrnuepa, HMeiomero npH ce6e 06b1qHoe, cocTaeneHHOe crapUIHM, 

BOeHHblM HJIH KOHBOHHblM KOMHCcapoM, pacnHcaHHe c yKaJaHHeM eJKe.11HeBHblX HOpM .110-

BOJlbCTBHJI .IIJIJI COJI.llaT H JIOUI3.lleii. Oqrnuep JTOT .IIOJllKeH 3H3Tb H TQqHeHUIHM o6pa30M 

co6JI10.1IaTb MapUipYT, KOTOpblH 6bIJI cornacoeaH c COCJIOBHJIMH. 
51 B fpyM6axoBbIX pacnpllx KYP<f>iopcT CaKCOHCKHH qame ecero HaJbIBaeTcJI rnaeHo

KOMaHeyiomHM H TaKHM o6pa30M OTJIHqaeTCJI OT KOMHccapoe. qaCTO peqb H.lleT TOJlbKO 0 

KOMHccapax HHJUiero paHra, KaK HanpHMep e 1628 r., e .11ene o CTpac6yprcKoif uepKBH, r.11e 

3pQrepuor ABCTpHHCKHH JleonOJib.11 nonyqHJI OT HMneparnpa KOMHCCHOHHOe nopyqeHHe 

YJI3.IIHTb cnop nonio60BHO H, nocKOJibKY He Mor npH6bITb Ha MeCTO JlffqHo, OTnpaBHJI ry.11a 

TPeTbHX JIHQ, KOTOpb1e HMeHOBaJIHCb KOMHCcapaMH, XOTJI CaMoro ero TaK He HaJblBaJIH 

(Londorp. Suppl. III. P. 30). B HMnepcKOM co6paHHH JTO HMJI coxpaHJIJIOCb B TeqeHHe 

XVIII e.: raK HaJbIBaJICJI npe.11craeHrenb HMnepaTOpa, nocKOJibKY nocne.11HHH ofa1qHo co

o6man KYP<f>IOpcraM, KHJl3bJIM H COCJIOBHJIM CBOH xo.11aTaifcTBa, .11eKpeTbl H npoqee qepe3 

rnaBHOro KOMHccapa. TeM caMblM nocT JTOro KOMHCcapa 6bIJI aHanornqeH TOMy, KaKOH 

JaHHMaeT KOMHCcap, nocbIJiaeMblH KOponeM HJIH npaBHTeJibCTBOM Ha 1ace.11aHHJI coepeMeH

HblX HapO.IIHblX npe.11craeHTeJibCTB. 
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(B 60,neHOBCKOM CMbICJie) xaparcrep ero ,ne.llTeJibHOCTH coxpaH.sreTC.sr, TaK 

KaK B OTJIHqHe OT cy,nhH Me)l(_ny TeM, KTO .z:i:aeT nopyqeHHe, H TeM, KTO ero 

nonyqaeT, TYT He cyruecTByeT KaKOH-JIH6o npaBOBOH HOpMbI B KaqeCTBe 

caMOCTO.RTeJibHoro cpe.z:i:crna. Ho cpyHKUHOHaJihHa.sr 3aBHCHMOCTh y)l(e He 

.z:i:aeT B03MO)l(HOCTH cpaBHHBaTh, KaK 3TO .z:i:ena.rr I>o.z:i:eH, .llOJI)l(HOCTh }lHKTa

rnpa c .11:0Jl)l(HOCTbIO TaKOro KOMHccapa. B KpanHeM cnyqae, BBH.11:Y ueHT

pa.rrbHOro 3HaqeHH.ff uenH, .z:i:ocTHraeMon cpe.z:i:cTBaMH cHryaTHBHOH TeXHH

KH, }lHKTarypon Morna 6hI Ha3hIBaTbC.sI BC.ff 3Ta CHCTeMa. ,[(JI.sr 3TOro 

oco6eHHO IlOKa3aTeJibHO TO, KaK OHa pa3BHBaJiaCh B IlpyCCHH. Ilepe.z:i: npyc

CKHM KOMHCCapoM CTO.!IJia Ta )l(e 3a.z:i:aqa, qTo H nepe.z:i: aBCTPHHCKHM, 6a

sapCKHM HJIH caKCOHCKHM, a HMeHHO, OH .11:0JI)l(eH 6bIJI 3a60THTbC.ff 0 CHa6-

)l(eHHH H co.z:i:ep)l(aHHH soncKa. Ho nocKOJihKY uenh 3Ta .z:i:encTBHTeJihHO 

npHHHMaJiaCb BCepbe3, ero IlOJIHOMOqH.ff pacnpOCTPaHHJIHCh CHaqa.rra Ha 

HaJIOroBoe ynpaBJieHHe, IlOCKOJlhKY co.z:i:ep)l(aHHe BOHCK B03MO)l(H0 TOJih

KO npH xopomo HaJia)l(eHHOM noczynneHHH Ha.rroros . .[(JI.sr 3TOH )l(e ueJIH, 

}lJI.ff xopomo HaJia)l(eHttoro noczynneHH.ff Ha.rroros, Heo6xo}lHMO npe.z:i:npH

HHMaTh see Mephr, se.z:i:yruHe K nOBhrmeHHIO Hanoroson ruraTe)l(ecnoco6-

HOCTH CTpaHhI, a CIO}la OTHOCHTC.sI y)l(e e.z:i:sa JIH He BCe ynpaBJieHHe BHYT

peHHHMH }leJiaMH, ToproBJI.sI H peMecna, 6naroTBOpHTeJibHa.sI IlOJIHUH.ff 

H .z:i:p. XHHUe IlO}lBeJI HTOr BCeMy 3TOMY pa3BHTHIO TaKHMH CJIOBaMH: «Ha 

Te )l(e caMbie opraHbI BJiaCTH, qTo }lOJI)l(HbI 6bIJIH 3a60THTbC.sI 0 co.z:i:ep)l(a

HHH BOHCKa H 0 nocTynJieHHH HaJIOroB, B03JiaraeTC.ff H OTBeTCTBeHHOCTb 

3a noMep)l(aHHe H pocT 6narococTO.ffHH.sr H Hanoroson nnaTe)l(ecnoco6-

HOCTH HaceneHH.ff, npe)l(.1l:e scero 3a npo.z:i:osoJihCTBeHHOe H TPaHcnopTHoe 

o6ecneqeHHe ropo.z:i:os. B CHJIY 3Toro soeHHa.sr a}lMHHHCTPauH.sr Hepa3phIB

HO cpacTaeTC.sI c rpa)l(}laHCKO-IlOJIHUeHCKOH; BC.ff nocTeneHHO pa3BHBaIO

IUa.RC.ff OTCIO}la BHYTpeHH.ff.ff ,,nonHuH.sr« HOCHT soettHhIH xaparcrep»52 . Pac

llIHpeHHe BJiaCTHhIX IlOJIHOMOqHH He CMOrJIH c.z:i:ep)l(aTb H npasa COCJIOBHH. 

A6cOJIIOTHhIH MOHapx YHHqTQ)l(a.Jl HX, KOr}la OHH npen.llTCTBOBaJIH }lOCTH

)l(eHHIO ero ueJieH H CTaHOBHJIHCb eMy nonepeK .z:i:oporH. «B npaBOBOM 

OTHomeHHH y Hero He 6bmo Ha 3TO noJIHOMoqHn» (npHHU AsrycT BHJih

reJihM IlpyccKHH, yK. coq., c. 17). OT,neJihHhIH KOMHccap 6brn npH 3TOM 

Bcero JIHllih cpe,nCTBOM B paMKaX CHCTeMbI, no.z:i:qHHeHHOH CHryaTHBHO

TeXHHqeCKOH uenecoo6pa3HOCTH, CHCTeMbI, B KOTopon, BnpoqeM, HMeHHO 

no3TOMY npHXO.llHJIOCh cqHTaThC.ff co cpe.z:i:crnaMH: cysepeH Mor YTBep

.llHTh CBOH a6COJIIOTH3M TOJihKO BMeCTe c cpopMHpOBaHHeM H KOHCOJIH}la

UHeH qHHOBHOro annapaTa. oJiaro.z:i:ap.!1 3TOMY KOMHCCap H npeBpaTHJIC.ff 

B op.llHHapHoro qHHOBHHKa. BMecTe c cysepeHHTeTOM rocy.z:i:ap.!1 cTa6HJIH-

3HpyeTC.ff H ero 6IOpOKpaTH.ff. 

52 Hintze 0. Der Commissarius und seine Bedeutung in der allgemeinen 
Verwaltungsgcschichte, Festgabe ftir Karl Zeumer. Weimar, S. 49~95. 
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B OTnH'IHe OT HCnOnHHTenbHOro KOMHCCapa, 'lb.ii )J.e.llTenbHOCTb no 

CBOeMy CO)J.ep)l(aHHIO 6hma <<.neHCTBHeM» B oroBopeHHOM J)J.eCb CMblCJie 

:noro CJIOBa, BOHCKOBOH KOMHCCap )J.a)l(e B IlpyccHH He BbffJI.11)].HT opy.D.H

eM 0)].HOpaJOBOro )J.eHCTBH.11, KOTopoe )J.OJI)l(HO IlOBeCTH K )J.OCTH)l(eHHIO 

onpe)J.eJieHHoro, JapaHee HaMe'leHHoro peJyJihTaTa, a .11BJI.11eTc.11 cpe.D.CTBOM 

IlOCTeneHHOro pa3pacTaHH.11 a)J.MHHHCT}JaTHBHOro opraHHJMa, IlOCJIYWHO

ro JIHWh HMMaHeHTHOH 3KcnaHCHH rocno.D.CTByrom.eii Ha)]. HHM uenH. Ko

MHccap-peqiopMaTop, HanpOTHB, .llBJI.lleTC.11 KOMHCCapoM )J.eHCTBH.11, KOTO

pblH, 6y.D.yqH JaBHCHMblM <i>YHKUHOHepoM Ha CJI~6e y KH.llJ.11, npOBO)J.HT 

IlOJIHTHKY ueHTpaJibHOH rocy.D.apcTBeHHOH BJiaCTH H yc'I'paH.lleT co CBOero 

IlYTH MeCTHOe caMoynpaBJieHHe. CornacHo .D.OKJia)J.aM KOMHccapoB HJ 

lllTHpHH, KapHHTHH H KpaHHhI, nop.11.D.OK )J.eHCTBHH O.D.HOH HJ MHOro'IHC

neHHhIX peqiopMaUHOHHbIX KOMHCCHH 6hm TaKOB53 : KOr,z:J.a npOTeCTaHTCKOe 

)J.BH)l(eHHe B HaJBaHHbIX JeMJI.llX BHOBb Q)l(HBHJIOCb, CHa'laJia «BJiaCTblO 

BJia)J.eTeJibHOro KH.llJ.11)) IlOCJie)J.OBaJIH )J.eKpeTbl npOTHB eBaHreJIH'leCKHX 

nponoBe)J.HHKOB, npe.D.IlHCblBaBWHe HM IlO)J. yrpOJOH CMePTHOH KaJHH no

KHHYTh cTpaHy. EoJihWHHCTBO no.D.'IHHHJIOCh 3TOMY npHKaJy, )J.eHcTBeH

HOCTh KOTOporo IlO.D.KpenJI.llJiaCb TeM, 'ITO BOJBblWaBWHHC.11 Ha)]. ropO.D.OM 

JaMOK JaH.llJI HaJHa'leHHbIH ropO.D.CKHM rnaBOH fpaua oqmuep co BJBO)J.OM 

COJI)J.aT. 0)].HaKO BCKOpe nocne 3TOro, B 1599 r., CHOBa Ha'laJIHCb BOJIHe

HH.11 H npOTeCTaHTbl Bbl)J.BHHYJIH CBOH npHT.llJaHH.11 Ha MOHaCTblpCKYJO uep

KOBb B fpaue. BJia)J.eTeJibHbIH KH.l!Jb npHKaJaJI «Hap.ll)l(eHHbIM KOMHCCa

paM» (geordnete Commissarien)- .D.BYM .D.OKTOpaM H O.D.HOMY noJIKOBOMY 

COBeTHHKY - CHJIOH OTBOpHTb uepKOBb, KJIIO'IH OT KOTOpOH He 6bIJIH Bbl

)J.aHbl HeCMOT}J.11 Ha MHOroKpaTHbie 1'pe6oBaHH.ll, H BOCCTaHOBHTb B HeH 

KaTOJIH'leCKOe 6orocJI~eHHe. IlocJie.D.yIOm.He peqiopMaUHOHHhle KOMHC

CHH paCCbIJiaJIHCb B pa3JIH'IHbie JeMJIH, 'IT06bl Bh!IlOJIHHTb CBOIO Ja)J.aqy 

s3 CM. Londorp. Suppl. T. l. L. II. P. 179. - 3.11eci. ony6JIHKOB3Hhl .llOKJiaJlhl .llCBllTH 

T3KHX pect>opMaI{HOHHbIX KOMHCCHH. Pect>opMaI{Hll H KOffTPpect>opM3I{Hll ocymeCTBJlllJIHCb 

C3Mh!MH p33JIH'IHblMH cnoco6aMH B 33BHCHMOCTH OT Toro, KaK BCJIO ce611 H3CCJICHHC H 

KaKyto n03HI{HIO 33HHMaJI nOBCJIHTCJlb TOH HJIH HHOH TeppHTOpHH • .l{eno .llOXO.llHJIO H .110 

6onee HJIH MCHee peryruipHb!X BOCHHblX onepaUHH npOTHB TOH MCCTHOCTH, B KOTOpoH 

H3.llJ!ClKaJIO npOBCCTH npeo6p330B3HHll, npH'ICM 33 BOCHHOH OKrynaI{HCH CJIC.llOBaJI CKpy

nyne3HbIH ct>opMaJibHhlH npouecc no YTOJIOBHOMY .11eny 0 MllTClKC H BOCCT3HHH (HanpHMep, 

s TpHpCKOM enHCKoncTse ). EcnH .llCJIO .llJIHJioci. .11onro, TO 3.11eci. HHor.11a TOJKe B03HHKaJI 

peryn11pHbIH 'IHHOBHH'IHH annapaT c nOCTOllHHbIMH KOMHCCapaMH no CJIYlK6e, K3K HanpH

Mep B 3aJibU6ypre, r.11e c 1686 no 1800 r. cymecTBOBaJia KOMHCCHll no .llCJI3M peJIHrHH, 

COCTOllBW3ll H3 .llByx KOHCHCTOpCKHX H .11syx npH.llBOpHb!X COBeTHHKOB, KOCOpbIM 6i.ma 

npH.113Ha yqpelK.llCHH3JI Bb!COKHM rocy.11apeBbIM .llCKpeTOM OT 16 asrycTa 1713 r . .llJlll qpe3Bbl

'13HHbIX Mep «TaHHall .11enyTaI1Hll», .11eHCTsosaswa11, snpo'leM, JIHWh .110 1747 r. BaJKHhIH 

HCTOpHKO-npaBOBOH MaTepHaJI no MHOrO'IHCJICHHblM pect>opMaI{HOHHbIM KOMHCCHllM co

.11eplKHTCll B cneUHaJihHhlX HCCJIC.llOBaHHllX, oco6eHHO B TPY.llax 06mecrsa HCTOpHH Pect>op

MaUHH (N 24: Ziegler H. Die Gegenrefonnation in Schlesien; N 36, 42: Frhr. von 
Winzingerroda-Knorr (3Hxcct>eni..11); N 54: von Wiese H. (rpacl>CTBO rnau); N 67, 69: 
Arnold F. (3aJii.u6ypr); N 88, 89: Ney J. (TpHp)). 
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(qro6hI, KaK era.rm rosopJ1Th noJ.n:Hee, «OT.n:enJITh oseu or K03IlJIIQ» )54 • 

KoMJICCJIH, COCTOHIQaH Jl3 HeCKOilhKJIX KOMJICCapoB ( 06h1qHo O,UJIH npe.u
CTaBJITenh KnJlpa JI JIMneparnpCKJle COBeTHJIKJI), B 6onhllIJIHCTBe cnyqaeB 
pacnonarana «oxpaHoii» (guardia), T. e. BJBO.UOM KHexrns no.u BO.UJITenr,
CTBOM KailJITaHa, IlOCKOilhKY paHhllle KOMJICCaphI Hepe,UKO no.usepraJIJICh 
rpy6oMy 06paIQeHJ110. KoMJ1ccaphI 6hrnJ1 Ha.n:eneHhI «BeneHJleM JI non
Hosnacrnoii CJ1noii» (Befelch und vollmachtige Gewalt), .u11x rnro qro6hI 
«c npese1rnKoii nosKOCThlO» (mit bester Dexteritat) cnOMJITh ynpxMcTBo 
MHTe)l(HhIX niorepaHCKJIX o6nacreii (rnaBHhIM o6pa30M c HaceneHJ1eM, 
JaHHThIM B ropHOM .uene ), CXBaTJITh 3aqJ1HIQJIKOB, JaMeHJITh ropO,UCKJle 
COBeThI KBanmtmuJ1pOBaHHhIMJI IllO,UhMJI, spyqJITh npmHaHHOMY KaTOilJl
qecKOMY nacropy Kn10qJ1 OT uepKseii JI Kna.U6J1IQ JI HaKoHeu soo6IQe «J1C
nonHJ1Th see npoqee, B qeM eIQe ecrh Hy)l(.lla JI Ha.uo6HOCTh» (was sonst 
mehrers die Notthdurfft iiber Erfordem ins Werck zu richten). TaK, o.u
Ha)l(,UhI OHJI BhICTYilJIIlJI co CBOJIM B3BO,UOM Ha Jieo6eH. )J{J1renJ1 Aii3eH-
3pua XOTenJI cnepsa OKaJaTh conpOTJIBneHJle, He )l(eilaH IlOKOpJIThC.lI KH.lI
)l(eCKOH KOMJICCJIJI, OHJI .ua)l(e BOOpy)l(JIIlJICh, HO KOMJICCapaM Y.UaJIOCh 
BhI3BaTh B KaqecTBe IlO.UKpenneHJl.lI CBhillle 300 KH.lI)l(eCKJIX crpenKOB, npJI 
BJl,Ue KOTOphIX «ropo)l(aHe y60HilJICh JI 3anpOCJIIlJI IlOIQa,UhI», «OHJI no-
6pocanJI opy)l(Jle JI C,UaJIJI KOMJICCapaM HaXO,UJIBllIJleCH no.u JIX KOHTponeM 
.usoe BOpOT BMeCTe c KnioqaMJI OT uepKBeH». Tor.ua «rocno.ua KOMJICCaphI 
npJ1crynJ1nJ1 K pe<t>opMJ1pOBaHJ110, JI uepKOBh c npJIXO,UCKJIM .UBOpOM 6blna 
npenopyqeHa KaTOnJ1qecK0My nacropy». Ilocne JTOro OHJI yqJ1HJ1nJ1 pac
cne.uosaHJ1e, qro6hI BhIHCHJITh, KTO 6hrn 3aqJ1HIQJ1KOM MHTe)l(a. Bo J1J6e
)l(aHJ1e .UaJihHeiillIJIX sonHeHJIH y )l(JITeneii AiiJeHJpua OTHHnJI opy)l(J1e, 
«a TaK)l(e OTMeHJIIlJI JIX npJ1BJ1nerJ1J1 JI cso6o.n:hI»; 6e3 Il03BOneHJl.lI KH.lI
)l(eCKOro qJIHOBHJIKa OHJI He MOrnJI ycrpaJ1BaTh HJI COBeTOB, HJI co6paHJIH, 
MHOrJle 3aqJ1HIQJIKJI CKphmJICh, HeKOTOpbie )l(e, Koro y.uanoch Jl3IlOBJITh, 
npJIXO,UJIIlJI K JaMKY B fpaue: O,UHJI 6hmJI BhICnaHhI Jl3 crpaHhI, .upyrJ1e )l(e 
npJ1rosopeHhI K paJnJlqHhIM lllrpa<t>aM. Ho HJIKTO He 6hrn KaJHeH. Pac
KOilhHJlqhJI KHJlrJI 6hmJI co6paHhI B po,UHOM MeCTe JI ny6nJ1qHo CO)l()l(eHhI. 
qT06hI BHYllIJITh npecrynHJIKaM crpax, 6Mna coopy)l(eHa BJ1cenJ1ua. Ko
MJ1ccaphI-pe<t>opMarnphI ocrasJ1nJ1 nocne ce6x J1HcrpyKUJ1J1 .unx 6ypro
MJ1crpa, cy.ueii JI pe<t>opMJ1posaHHOro JIMJI ropo.n:cKoro cosera, co.uep
)l(aBllIJle HacrasneHJIH o TOM, KaK OHJI .uon)l(HhI seCTJI ce6x B .uenax BephI, 
0 BOCKpeCHOM ,UHe, 0 6opb6e c TaHHOH epeChlO, 0 nacropCKOM Ha,U30pe Ja 
llIKOnaMJI, 0 Heo6xo,UJIMOCTJI CTOpOHJIThC.lI rpa)l(,UaH-IllOTepaH (6e3 se.uo-

54 Ec11H Hace11eHHe CCbl11aJIOCb Ha Ayrc6yprCKHii pe11HrH03HblH MHp, TO KOMHCCapbl 

OTBe'laJIH, '!TO OHH TYT He KOMneTeHTHbl, noTOMY KaK pe11HfH03HblH MHp 6bl11 JaKJIIO'leH 

TOJibKO 111111 'IJieHOB PHMCKOH HMnepHH, a Henocpe.ncTBeHHO '!11eHaMH PHMCKOH HMnepHH 

npH3HaBaJil!Cb H C'IHTaJIHCb TOJibKO 3eMe1lbHble KHll3bll, a He Hace11eHHe 3eMe1lb (Londorp. 
Suppl. S. 178). 
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Ma nacropa HHKTO He Mor 6LITL Ha,neneH npaBOM rpa)((){aHCTBa). Ilocne 
npose,neHHLIX npeo6pa:mBaHHH KHJ13L HaJHaqHn ropo,ncKoro npmcypopa, 
qLJI Cn)')IC6a COCTOJIJla B TOM, qT06LI npenJITCTBOBaTL BCeMy, ~o Morno 
HaHeCTH ymep6 KaTOnnqecKon penHrnH, senHqecTBY H npecrmKy rocy,na
p.ll, a TaKlKe urno B pa3pe3 c KOMHCCapCKOH HHCTp}'KUHen; OH .nonlKeH 
6Lm no3a60THTLCJI 06 o6ecneqeHHH Ha,z:telKHOH nonHUeHCKOH Cn)')IC6LI H 
6LITL BHHMaTenLHLIM KO BCeMy CTpOIO o6IUeCTBeHHOH lKH3HH «B006IUe H 
B qaCTHOCTJIX» (in genere und in specie) . .[{pyrne peqiopMaUHOHHLie KO
MHCCHH ,neHCTBOBanH CXO){HLIM o6pa30M. qaCTO KOMHCCapLI BenH nepe
rosopLI c DOBCTaHuaMH, HHOr,na OHH OT,z:taBanH 06IUHe, .naneKO H.z:tYIUHe 
pacnopJllKeHHJI, HanpHMep, nocne OKK}'DaUHH ropo.na JanpeIUanH ero rpalK
,naHaM BLIXO){HTL H3 CBOHX ){OMOB H noceIUaTL .npyr .npyra 6e3 ){03Bone
HHJI KOMHCCapoB, BLl3LIBanH K ce6e cy,nLIO, COBeTHHKOB, a TO H Bcex ro
polKaH, qrn6LI Te 3aJIBHilH 0 CBOeH DOKOpHOCTH, ,neKpeTOM 3anpeIUanH 
CBJ11UeHHHKaM KOHK}'6HHaT (Londorp. P. 205), colKHTenLHHU 06LJ1BnJUIH 
HeqecTHBLIMH H HJroHJinH HJ CTpaHLI. 0,nHa)((){LI (s Pa,nKepcnypre) KO
MHccapLI JaJIBHnH, qTO oT.na.nYT ,nanLHenurne pacnopJ1)1(eHHJ1 Ha cne.ny10-
1UHH ,neHL, DOTOMY qTQ ceuqac y HHX eIUe HeT TOqHLIX HHCTpYKUHH, 
B ,neHCTBHTenLHOCTH lKe OHH TOilLKO XOTenH ,z:tO)((,l{aTLCJI 6onee MHOroqnc
neHHOro soeHHoro no,nKpenneHHJI, «qT06 c TeM 6onLIUeu ysepeHHOCTLIO 
BLmonHHTL peqiopMHposaHHe (actum Reformationis)» . .lfraK, OHH .nenann 
see, qero Tpe6osano nonolKeHHe .nen, H, ecnn peqiopMLI He y,nasanocL 
npoBeCTH nonl060BHO, HCDOilHJIIlH CBOe .neno «CHilOH opylKHJI» (mit 
bewehrter Hand), HaJHaqanH HaKaJaHHJI, OTHHMMH npHBHnerm1, npoBO
,z:tHnH qnCTKY cnylKe6HLIX ,l{Oil)l(HOCTeH, 3acTaBnJIJIH npelKHHX .nonlKHOCT
HLIX IlHU, COBeTHHKOB H scex ropolKaH B npHC}'TCTBHH KOMHCcapoB nepe
,naBaTL CBOH DOCTLI HOBLIM BnaCTJIM, BLl3LIBanH 6elKaBIUHX rpa)((){aH 
o6paTHO B ropo,n, KOHii>HCKOBanH HX HMyIUeCTBO H pa30p)')KanH )l(HTeneu 
MJITe)l(HLIX o6nacTeH. «11 HacrynHno BenHKOe CDOKOHCTBHe» (et facta est 
tranquillitas magna), - rosopHTCJI B ,z:tOKna,ne, KOTOpLIH BTOpaJI peqiopMa
UHOHHaJI KOMHCCHJI HanpaBHna CHap.ll){HBIUeMy ee KHJl3IO. 

3KcKypc o BaJIJieuwnilue-.nnKTaTope55 

KaK npe.nso,nnTenL MHoroqncneHHOH apMHH (B Te speMeHa OH ua-
3LIBancJI capo), npeHe6peraBIUHH npasaMH cocnoBHH H B TO )l(e speMJI 
yMeBIUHH coxpaHHTL 6onLIDYIO caMOCTOJITenLHOCTL nepe.n IlHUOM CBO-

SS Tiepe'!eHi. OCHOBH!.IX UHTllpyeMMX HHll<e CO'IHHeHHH: Wolf P. Ph. Geschichte 
Maximilians I. und seiner Zeit. Bd I, II. MUnchen, 1807. Bd III, 1809. Bd IV (fortgs. 
Breyer). MUnchen, 18ll; Helbig C. G. Wallenstein und Amim 1632-1634. Dresden, 
1850; I) Hurter F. Zur Geschichte Wallensteins. Schafthausen, 1855; 2) Wallensteins vier 
letzte Lebensjahre. Wien, 1872; Krabbe 0. Aus dem kirchlichen und wissenschaftlichen 
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ero rocnO,ll,HHa - HMnepaTopa BanneHWTeHH H y CBOHX COBpeMeHHH

KOB, H B Il03,ll,HeHweH HCTOpuorpaq>HH HMeHOBaJIC.11 ,ll,HKT3TOpOMS6 • 3.D.eCb 

pe'lb, KOHe'IHO, H,ll,eT He 06 O,ll,HOM H3 MHOro'IHCneHHblX cnyqaeB, KOr

,ll,3 3TO HM.II ynoTpe6n.11eTc.11 B Ka'!eCTBe nonHTH'leCKOro cnoaua; 3,ll,eCh 

CT3BHTC.ll BOnpoc 0 TOM, H3CKOnhKO BOeHHble H nonHTH'leCKHe nonHO

MO'IH.11 BanneHwTeHHa onpaB.D.hIBalOT TaKoe HMeHoBaHHe. YnoTpe6ne

HHe 3TOro cnoaa B .113bIKe y)l(e OT'leTnHBO CMeCTHnOCb B CTOpOHY cy

sepeHH03 ,ll,HKTaTyp1>1: K BnaCTH ,ll,HKTaTopa BO BHewHeH c<t>epe 

,!1,06aan.11eTC.ll oco6a.11, npOTHBOpe'laIUa.11 60,ll,eHOBCKOH xapaKTepHCTHKe 

KOMHCCapa, caMOCTO.llTenhHOCTb nepe,!1, nHUOM 33K33'1HKa. B TOr,ll,aW

HeM y'leHHH 0 rocy.D.apcTBeHHOM npaae cnOBO «.D.HKT3TOp» npHMeH.11-

nOCb .D.n.11 o603Ha'leHH.ll He 33BHC.llIUero OT BMewaTenhCTBa npO'IHX ,ll,On)l(

HOCTHbIX nHU BbICWero BOeHHOro KOM3H,ll,OB3HH.ll. B1>1we y)l(e 

roaopunoc1>, '!TO TaK ApyMeH Ha31>rnan npuHua Mopuua OpaHcKoro, 

qacTo TaK HMeHoaanc.11 H nop.D.-reHepan KpoMBen1>, a '!TO, B qacTHO-

Leben Rostocks, zurGeschichte Wallensteins und des dreiBigjlihrigen Krieges. Berlin, 1863; 
Dudik B. Waldstein von seiner Enthebung bis zur aberrnaligen Obemahme des Arrnee-Ober
Commandos vom 13. August 1630 bis 13. April 1632. Wien, 1858; GindelyA. 1) Geschichte 
des dreiBigjlihrigen Krieges, Prag. Bd I. 1869. Bd II. III, 1878. Bd IV. 1880; 2) Waldsteins 
Vertrag mit dem Kaiser, Abhandlungen der konigl. Bohmischen Gesellschaft der Wissensch., 
VII. F. Bd 3; 3) Waldstein wlihrend seines ersten Generalats. Bd I, II. Prag und Leipzig, 
1886; Hallwich H. 1) Wallensteins Ende, ungedruckte Briefe und Acten. Bd I, II. Leipzig, 
1879; 2) Fiinf Biicher Geschichte Wallensteins. Bd I-III. Leipzig, 1910; 3) Briefe und 
Akten zur Geschichte Wallensteins (1630-1634), Fontes Rerum Austriacarum, 
bsterreichische Geschichtsquellen. Bd LXIIl-LXV, Wien, 1912; Schebek E. 
1) Wallensteiniana in Memoiren, Briefen und Urkunden. Prag, 1875; 2) Die LOsung der 
Wallensteinfrage. Berlin, 1881; 3) Die Capitulation Wallensteins, bsterr.-Ungar. Revue, 
N. F. Bd 11, 1891; Wapler R. Wallensteins letzte Tage, Leipzig, 1884; Michael W 
Wallensteins Vertrag mit dem Kaiser im Jahre 1632 II Hist. Zeitschr. Bd 88, 1912. S. 385-
435; Ritter M. Der Untergang Wallensteins II Hist. Zeitschr. Bd 97, 1906, 237 ff; Briefe u. 
Akten zur Gesch. des 30j. Krieges. N. F. II; a TaKJKe Forster, Briefe; Ranke, Geschichte 
Wallensteins; Klopp, 30jahriger Krieg. 

56 CM.: Huner. Letzte Lebensjahre. S. 1; Opel. Wallenstein im Stift Halberstadt. Zalle, 
1866. s. 5, 21 etc. - IlOHJITHO, 'ITO CKJIOHHbie K ncHXOJIOrR3HpoBaHHIO aBTOpbl, HanpHMep 
PHKapJia Xyx, He Moryr OTKaJaTbCJI OT cnosa «JIHKTatypa». Ho H M. PHITep ynoTPe6JIJ1eT 
3TO CJIOBO B qepecqyp o6meii, HellCHOii TpaKTOBKe H, K npHMepy, Ha c. 128 ceoeii «HeMeQ
KOH HCTopHH» (Ritter M. Deutsche Geschichte im Zeitalter der Gegenreforrnation und des 
dreiBigjahrigen Krieges. Stuttgart und Berlin, 1908) rosopHT o JIHKTatype HcnaHcKOro 
nocnaHHHKa 0HbllTC BBHJIY ero «HaJOHJIHBblX COBCTOB» no BOnpocaM HMnepaTOpCKOH no
JIHTHKH (1620 r.), Ha c. 489- 0 WBe)lCKOH JIHKTarype fycTaBa AJIOJibcj>a BBHJIY OJIHOJHa'l
HO npHKaJHOro xapaKTepa Tex YCJIOBHH, KOTOpble OH, yrpoJKall OTKpb!TblM npHMeHeHHeM 
CHJ!bl, CTaBHJI KYPc!>IOPCTY CaKCOHCKOMy, a B CO'IHHCHHH 0 «PaJBHTHH HCTOpH'ICCKOH Ha
YKH» (Ritter M. Entwicklung der Geschichtswissenschaft. Miinchen und Berlin, 1919) Ha 
c. 200, BOJJiaBall JIOJilKHOe XeMHHQHIO, -o «JIHKTatype AecrpHH B Espone»; B «.HcropH
'leCKOM JKYPHaJie» (Hist. Zeitschr. Bd 97. S. 237) B CBllJH co BTOpblM reHepaJibCKHM 
cpoKOM BaJIJieHwTeiiHa OH roeopHT, 'ITO TYT nocneJIHHii «B eme 6onbweii cTeneHH o6mma.JI 
nO)lJIHHHO JIHKTaTopciroii BJiaCTblO», 'ICM BO epeMll nepeoro. 
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CTH, KacaeTcH Bam1eHUITeiiHa, TO o HeM H IIy<PeH.n.opcp rosopHT KaK o 
,!l.HKTaTope57 . 

B OTHOUieHHH nepsoro reHepanbcKoro cpoKa BaJUieHUITeiiHa y Hae 
HMeeTCH npeX<,lle scero HMnepaTopcKoe Yse.n.oMJieHHe soeHHoro cosern 
(Intimax ex Consilio Bellico) OT 17 anpe11J1 1625 r., KOHM BanneHUITeiiH 
Ha3Ha<JancH npe.n.so,D.HTeJieM (capo) «Ha,D. sceM Ero (l1MneparnpcKoro se
JIH<JeCTBa) Hapo.n.oM, s 3To speMH o6HTalOIUHM B CBHIUeHHOH PHMCKOH 
HMnepuu H Hu.n.epnaH.n.ax»58 . Turyn capo 6hIJI HenpHBhI'leH .D.JIH o6o3Ha
<JeHHH npe,D.BO,!l.HTeJIH HMneparnpcKoro BOHCKa, XOTJI 3TO o6meynoTpe6H
TeJibHOe np03BHIUe BOBCe He 6bIJIO CTOJih He06bI'IHhIM, KaK, no-BH,!l.HMO
My, ClJHTaeT faJihBHX59 ' H ero Mor nony<JHTh JII06oii KOMaH,D.YIOIUHH 
o<Puuep60 • Cnoao 3TO 03Ha<JaeT JIHUih, 'ITO BanneHUITeiiHy 6bmo OT,D.aHo 
«ynpasneHHe» HMneparnpcKHMH soiicKaMH. Ho no reHepanhCKOMY na
TeHry OT 25 HIOHJI 1625 r. 61 eMy 6bIJIO ,!1.0BepeHO KOMaH,D.OBaHHe He Ha,D. 
BCeM HMnepaTopCKHM BOHCKOM, a TOJihKO Ha,D. TOr,D.aUIHHM «nO,D.Kpenne
HHeM, cHapHX<eHHhIM .D.JIH CBHIUeHHOH PHMCKOH HMnepHH», s TO speMH 
KaK BOHCKa, CTOJIBUIHe B HaCJie,D.HhIX HMnepaTopCKHX BJia,D.eHHJIX, eMy He 
no,D.<JHHHJIHCh. Ha3Ha<JeHHe BanneHUITeiiHa rnaBHhIM noneBhIM KanHTaHOM 
B HIOJie 1626 r: (TO'IHaH ,D.aTa He ycTaHOBJieHa) HMeJIO, no MHeHHIO faJih
BHXa, TO KOHKpeTHOe 3Ha<JeHHe, 'ITO c 3THX nop OH CTaHOBBJICJI reHepa-

57 Commentariorum de rebus Suecicis libri XXVI. Utrecht, 1686. L. I, § 56: KHlBLll 
lKa.JIYlOTCll Ha TO, '!TO <l>pffJl)lllHJteQ «OnbllHeHHblH He6b1Ba.JIOH }'.Llaqdi, BeJteT ce611 KllK JlffKTa
TOp, He nOBffH)'llCb ffMneparopCKffM MaHJtaTaM, eCJiff OHff qeM-TO eM)' He no nyrne» (insolita 
fortuna ebrius velut dictatorem ageret, nee Caesaris mandatis nisi quantum ipsi collibitum 
pareret (p. 21)); § 58: Ha pereHc6yprcKoM peiixcrnre 1630 r. npoJB}"la.riff lKa.rI06b1 «Ha 
HecnpaBeJIJlffBOCTff ff npurecHeHffll, qffHffMble ffMneparopCKffM BOHCKOM, Ha ff3Jlffl!JeCTBa 
<l>pffJl)lllHJtua ff ero JlffKTaropcK)'IO BJiaCTb» (de injuriis et oppressionibus Caesareani exercitus 
ac insolentia Fridlandi, ejusque dictatoria potestate). XeMHffQfftt (Chemnitius. Belli Sueco
Oermanici. Vol. I. Stettin, 1648. L. I. P. IO), XOTll ff HaJbIBaeT BaJIJieH111TeiiHa «B&ICl!JffM 
BOeHaqanbHffKOM ffMneparopcKux nonKOB» (summus Caesariae militiae Imperator) ff roso
PHT (c. 242), '!TO BO BpeMll BTOporo reHepa.ribCKOro cpoKa TOT TPe6osan «a6COJllOTHOH, T. e. 
He orpaHuqeHHoii HffKaKffMff npaBffJiaMff, BJiaCTH» (absollutissima nullisve regulis limitata 
potestas), Hffrt1e He ffMeH)'eT ero JlffKTaropoM. B coqffHeHffff «0 rocyt1apCTBeHHOM ffHTepe
ce» (De Ratione Status. Cap. 10. P. 146) OH roeopffT o BaJIJieH111TeiiHe KaK o «BepxoeHOM 
soeHaqanbHffKe, Hat1e11eHHOM Bb1c11Jeii e11aCTb10» (supremus Exercitus Dux cum summa 
potestate), HO cq11rneT ero llHCTPYMeHTOM 11Mneparopciroii BJiacm. Kyp<jJIOpCT MaiiHuCK11ii 
roeopHT 06 «11re <jlpHJIJlllHJICKOro JtOMffHaTa». Bee 3Tll peqeeb1e o6opoTbl, no-B11t111M0My, He 
llBJIJllOTCll qeTKo onpet1e11eHHblM11 noH11m11M11 rocyJtapcTBeHHOro npaea. 

58 Bnepebie ony611ffKOBaHO (113 ,lllOKCepcKoro apx11ea) fanbBHXOM (Zeitschr. f. allgem. 
Oesch. I. 1884. S. 119-120); CM. TaKlKe: Hurter. Oesch. S. 153; Gindely. Waldstein, I. 
S. 47 ff.; Ha/lwich. Oesch. III. N 6. S. 12. 

59 Zeitschr. f. allgem. Oesch. I. S. 120. 
60 fepuor MaKCllMllJiffaH JBa.rICJI <<npet1Bot111Te11eM Jlllrm> (Capo della lega, CM. Bbil!Je, 

c. 87); np11Mepb1 np11eot111T fanhe11x (Oesch. III. N 139. S. 135 (capo noneeoii npos11aHT
CKOH CJIYllC6b1), a TaKlKe I. S. 510). 

61 Hallwich. Oesch. III. N 6. S. 12. 
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JIHCCHMYCOM BCeH HMneparnpcKOH apMHH B fepMaHCKOH HMnepHH, B Ha
cnenHhIX JeMJIHX H B. BeHrpHH (Gesch. I. S. 493). B TOM, qTo soiicKo 
JlurH eMy He nonquHHJIOCh, He 61>rno HHKaKoro coMHeHHH. OH nonX<eH 
61>rn cosernsaThCH c Tunnu, o6oenHHHThCH c OTPH:naMH Kypqnopcrns H 
KHHJeii, ecnu yX< 3TO nonX<HO 61>rno npomoiiTH, HO «6eJ ymep6a HarneMy 
HMnepaTopcKOMY npesocxoncTBY H nocTOHHCTBy, a TaKX<e Bhlrone H 
non1>Je» (unabbriichlich Unserer Kaiserlichen Praeminenz und Respekts 
auch Nutzens und Frommens), KaK rnacHJia HMneparnpcKaH HHCTPYKUHH 
OT 27 HIOHH 1627 r.62 HMneparnpcKoe HaJHaqeHHe OT 21anpenH1628 r.63 

naeT HCHoe npencTaBJieHHe o Toil nonX<HOCTH, KOTopy10 JaHHMaJI BanneH
rnTeiiH, H o ee KOMHccapcKOM xapaKTepe. B 3TOM noKYMeHTe BanneHrn
TeHH HaJHaqaeTCH «BepXOBHhIM reHepaJibHhIM noJieBhIM KanHTaHOM» Han 
BCeMH OTpHnaMH, BXO,nH:LUHMH B HMnepaTopcKylO apMHlO H onnaqusae
MhIMH HJ ero cpencTB, npuqeM co BCeM «TaKOMY BhICOKOMY reHepaJibHO
MY KOMaHnosaHHIO nono6a10mnM asTopuTeToM, npesocxoncTBOM u npe
poraTHBaMH». OH Ha,neJIH:eTCH noJIHOMoqueM nposonHTh MennuHHCKOe 
ocsHneTeJihCTBOBaHue soiicKa, yqpeX<naTh peBHJHH, ecnu Toro nOTpe6yeT 
HyX<,na HJIH CTeqeHHe o6cTOHTeJibCTB - no61>rnaTb neHbfH Ha BhinJiary 
X<aJIOBaHbH non CBOIO nonnHCh, JaMemaTb no CBOeMy ycMOTPeHHlO OCB0-
6onHBillHeCH noJIKOBHlfqhH H KanHTaHCKHe noJIX<HOCTH HJIH, npH cnyqae, 
HaJHaqaTb CHOBa H CHHMaTh; TOJihKO nnH qJieHOB «reHepaJibHOfO KOMaH
nosaHHH» eMy HYX<Ha sceMHJIOCTHBeiiruaH: HMnepaTopcKaH peJOJIIOUHH, H 
noTOMY OH nonX<eH cnepsa npencrnBHTh HX HMneparnpy. KpoMe TOro, OH 
nonyqaeT o6mee noJIHOMoque no a,nMHHHCTPaTHBHOMY o6ecneqeHHIO H 
KOMaHnosaHHIO BOHCKOM, npaBO paccMaTPHBaTb KaK rpaX<,naHCKHe, TaK H 
yrOJIOBHbie nena JilfqHo HJIH qepe3 CBOHX «ynoJIHOMoqeHHhIX» 
(geuolmechtigte) so scex curyauHHX H 06cTOH:Ten1>crnax, KaKHe TOJihKO 
OTHOCHTCH K 3TOH c<t>epe H «nonsnaCTHhI 3TOMY neny», HO «coo6pa3HO HX 
npasaM». OH CTaHOBHTCH reHepanhHhIM rnasoii nposuaHTCKOH CJIYX<6hI H 
CJIYX<6hI 6oenpunacoB, KOTOpbie, eCJIH 3TO CTaHeT Heo6xonHMO, OH non
X<eH 6yneT KYPHPOBaTh, npuqeM TaK (u TYT BHOBh MOX<HO pa3JIHqHTh crn
py10 <t>opMynupOBKY KOMHccapcKHX nonHOMoqHu), «KaK nenanH 61>1 M1>1 
caMH, eCJIH 6hI npHCYTCTBOBaJIH Ha MecTe H JilfqHo 060 BCeM Ja60THJIHCh 
H sceM pacnopH:X<aJIHCh» (alB wie Wier selbst tuen wurden, da Wier zur 
stohl wiiren und selbst in der Persohn allens herbey brechten, procurierten 
und bestelleten). Il03TOMY OT BCex qlfHOBHHKOB, KanHTaHOB, nOJIKOBHH-

62 Bnepeb1e ony6nttKOBaHo fanbettxoM (Zeitschr. f. allgem. Oesch. I. 1884, S. 122), 
CM. TaKJKe ero nonpaeKtt (Hallwich. Oesch. I. S. 212; III. N 6. S. 12). Cornactto 0HHO 
Knonny (DreiBigjahriger Krieg. II. S. 472), npttee.ueHHbie e TeKcTe cnoea «6eJ yU1ep6a ... » 
"T . .u. JIBJJJllOTCJI «HHOpO.llHOH BCTaBKOtt»; HO npae, noJKanyH:, faJJbBHX (Oesch. I. S. 213, 
Anm. 425; CM. TaKJKe: Gindely. Waldstein. II, S.387). 

63 Ony6nttKoeaHo y fanbettxa (Oesch. III. N 365. S. 329). 
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KOB, npO'IHX o«trnu:epoB, a TaIOKe OT Bcex KOMHCCapoB, «t>eHpHXOB, BaxMH
CTPOB, npOBHaHTMeHCTepOB H Ka3HatieeB TPe6yeTC.R DOBHHOBaTLC.R H BLI
Ka3LIBaTL ysaX<eHHe K <<.ZJ;eHCTBHTenLHOMY reHepanLHOMY Ha'IanLHHKY» 
(wiirrcklichen General-Obristen); H OHH .llOilX<HLI DO.ll'IHH.RTLC.R aceM ero 
DHCLMeHHLIM H YCTHLIM, o6i:nHM H oco6LIM npHKa3aM, KaK ecnH 6LI (TYT 
onnL cne,llyeT KOMHccapcKa.R «t>opMynnposKa) «ML1 co6cTBeHHOH nepco
HOH OT,llanH TaKHe pacnopuceHH.R H npHKa3LI» (Wier in aigener Persohn 
solches ordinieren und beuelchen thaten). Bo acex nepeqncneHHLIX ao
npocax BanneHinTeiiH o6na,llan aceii anacTLIO, aBTOpHTeTOM H nonHOMO
'IH.RMH; 3a HeBLIDOnHeHHe ero npHKa30B rp03Hna «HeOTBpaTHMa.R» 
(unableBliche) Ka3HL OT HMeHH CaMOro HMnepaTOpa. 

TaKHM o6pa30M, nonHOMO'IH.R BanneHmTeiiHa 6LmH 'IHCTO aoeHHOro 
po,lla. EMy ssepMOCL KOMaH,lloBaHne HMnepaTOpCKOH «apMa,llOH». He no,ll
neX<HT COMHeHHIO, 'ITO ,lla)l(e KaK reHepan, KOMaH,llyK>J:nHH BOeHHLIMH one
paU:H.RMH, OH o6na,llan npH HX npoBe,lleHHH «a6conlOTHOH BnaCTLIO» He 
B TOM CMLICne, 'ITO HMneparop nepecTaBan 6LITL BepXOBHLIM rnaBHOKO
MaH,llyK>J:nHM. If 3TO acer,lla nO,ll'IepKHBan caM HMnepaTOp, OTBe'Ia.R Ha 
)l(ano6L1 HMnepcKHX cocnoanii. KpoMe Toro, BanneH111TeHH nocTO.RHHO 
HanpaanM HMnepaTopy 3anpOCLI, H TOT OT,llaBan npHKa3LI Henocpe,llCTBeH
HO, 6e3 ero «oco6oro yKa3a» BanneHmTeiiHy, cornacHo HHCTPYKU:HH 
1625 r., He .ll03BOn.RnocL acrynarL B npe,llenLI .llpyroro OKpyra, He)l(enu 
TOT, B KOTOpOM HaxO,llHJIC.R MaHc«t>enL,llep64 • IlpaBOM o6ecne'IHBaTL 3CKOPT 
H BLl,llaBaTL oxpaHHLie rpaMOTLI, J:na,llHTL H MHJIOBaTL, a TaIOKe BLinycKaTL 
nneHHHKOB Ha CB06o,lly 3a ,lleHe)l(HLIH BLIKYD - 3THM npaBOM, KOTOpoe 
o6LI'IHO npHHa,llile)l(anO BOeHHOMY KOMaH,llyK>J:neMy, o6na,llan H BanneH
llITeHH, O,llHaKO BLICOKOpO,llHLIX nneHHHKOB, KOMaH,llHpOB, KH.R3eH H npo
'IHX apHCTOKpaTOB, a TaK)l(e HH)l(eHepOB H ODLITHLIX BOeHHLIX OH MOr 
ocso6o)l(,llaTL TOnLKO no oco6oMy npnKa3y (commission) HMnepampa. 
KoHTPH6yu:nn Ha no,ll,llep)l(aHne BOHCKa MOrnH 6LITL ysenn'IeHLI TOnLKO B 

64 CM.: Hallwich. Gesch. III. N 20. S. 20. - TIHCLMO HMnepaTOpa 8aJJJJeHWTeii:Hy OT 

24 ,!leKa6pll 1625 r., B KOTOpOM eM)' 6blJIO eeJJeHO HaJJa,!lHTb nepenHCKY c THJIJ1H; npH 3TOM 

ynoMHHanaci. HHCTPYKLtHll, HO HMnepaTOp 6011ee He C'IHTaJJ Heo6X0.!1HMLIM ceoe .llaJJLHeii:

ruee nocpe.llHH'leCTBo; .llpyme npHMepLI CM. y PHrrepa (Ritter. Deutsche Geschichte. ID. 
S. 298-299, 352, 362, 419). A.llpecoeaHHLiii: repLtory CaKceH-Jlay3H6yprcKOMY P}'.llOJIL

cpy MaKCHMHJIHaHy Op,!10H3HC, npe,!1nHCLIB3BlllHH eMy npHOCTaHOBHTL Ha epeMll OCBH,!le

TeJILCTBOBaHHe BHOBL Ha6paHHLIX peKpyTOB, cpopMaJJLHO HCXO.llHJI He OT 8aJJJJeHlllTeii:Ha 

a OT npH.llBOpHoro BoeHHoro coeern; CM.: Hallwich. Gesch. I. S. 518, 566. EcnH e .llOHece

HHllX Kapacpcpi.1 (Gindely. Waldstein. I. S. 120-122) roeopHJioci., 6y.llTO Ban11eHWTeii:H 

ece .lleJJaeT no CBOCM)' Pll3YMCHHIO, TO 3TO HMCJIO TOJILKO ct>aKTH'ICCKHH CMLICJI H nHCaJJOCL 

JJHWL .llJlll TOro, '1T061>1 no6y.!1HTL HMnepaTOpa OTCTPaHHTL 8aJJJJeHWTeii:Ha OT KOMaH,!lOBa

HHll. Boo6me HYJKHO JaMeTHTL, 'ITO coepeMeHH1>1e npe.llCTaBJJeHHll o eoeHHoii: .llHCLtHnJIHHe 

HeJILJll npHMeHllTL K 8aJJJJeHWTeii:Hoey eoii:cry. CJl)"laJIOCL, ocl>HLtepi.1 Jal!BJJllJJH, 'ITO 6}'.llYT 

npHHHM3TL npHK33LI TOJILKO OT KOM3H.!1Hpa ceoero noJJKa, a He HanpllM)'IO OT reHepana 

(cM., HanpHMep: Opel. S. 45). 
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COOTBeTCTBHH c 3aBe,!l;eHHblM nop'1,!l;KOM Tex MeCTHOCTeH, B KOTOpbIX BOH

CKO B .uaHHblH MOMeHT HaXO.llHJIOCb, npH'IeM see .uonXCHO 61>rno 6h1Th Tll(a

TenbHblM o6pa30M 3aHeceHO B KHHrH H Bbl'ITeHO H3 )l(MOBaHbJI COn,!l;aT. 

KoMHccap1>1 no BonpocaM Me.llHUHHCKoro ocBH.lleTen1>cTBOBaHHJI, «l>HttaH

coB H pacKBaPTHPOBaHHJI 6LrnH HMnepaTOpCKHMH H nO.ll'IHHJinHCb npH

.llBOpHOMY BOeHHOMY COBeTy. no HHCTPYKUHH OT 27 HIOHJI 1625 r. Ban
neHWTeHHY B Ka'IeCTBe COBeTHHKa 6bln npH,!l;aH BOeHHblH COBeTHHK 

Anb.llpHHreH, Ha3Ha'IeHHblH nonKOBHHKOM H BblCWHM KOMHCcapoM no 

OCBH.ZleTenhCTBOBaHHIO, «i>HHaHCaM H pacKBapTHpOBaHHIO, KOTOpbIH .uon
)l(eH 6brn KOHTponHpOBaTh KOMnneKTOBaHHe nonKOB, CKJia,!l;CKOe H npo.uo

BOnbCTBeHHOe o6ecne'IeHHe. B TIOM OTHoweHHH BannettwTeHH .uencTBH

TenLHO 6brn BeCbMa caMOCTOJITenett65 • ,Ung no.uroTOBKH H o6ecne'IeHHJI 

CMOTPOBoro nnaua cne.uoBano OTPJl,!l;HTb oco6oro HMneparnpcKoro Ko

MHccapa (ero HMJI He tta3blBaercJI), npH 3TOM no.uqepKHBaercJI, 'ITO K co

cnoBHJIM H}')l(HO OTHOCHTbCJI npe.uynpe,!l;HTenbHO, 'IT06bl OHH He HMenH 

noBo.ua ,nnJI )l(ano6 H3-3a npo.uenoK con.uaTHH. Ho KpoMe BOeHHO-a.D;MH

HHCTPaTHBHoro KOMHccapa (Anb.llpHHreH) H ynoMJittyrnro CMOTPOBoro 

KOMHccapa 61>rn npe.uycMOTpeH ell(e H nocT TPeTbero, a HMeHHO nonHTH

qecKoro, KOMHCcapa, KOHM Bblcrynan HMnepcKHH COBeTHHK 6apoH HoraHH 

<Pott PeKK, - 'IT061>1 BannettwTeHH He Hcn1>1T1>1Ban tte.uocTaTKa B .uo6poM 

coBere npH nonHTH'IeCKHX coBell(aHHJIX ( consilii), KOTOp1>1e npH.ueTCJI Be

CTH cornactto ycTaHOBneHHJIM CBJill(eHHOH HMnepHH; OH .uon)l(eH Bhlcny

WHBaTb MHeHHe H COBeT 3TOro npaBHTenbCTBeHHOro KOMHccapa npH BOH

CKe BO Bcex Bonpocax rocy.uapcTBeHHOH nonHTHKH. Oco6oMy 

HMnepaTOpCKOMY .uenyTary H3 'IHCna 'IneHOB HMneparnpcKoro BOeHHOrO 

COBeTa, KOTOporo He Ha3blBanH KOMHCcapoM, XOTJI .uenenbHOCTb ero BO 

Bcex Bonpocax HOCHJia KOMHccapcKHH xapaKTep, 61>rno nopy'IeHo opra

HH30BaTh TaHHYIO pa3Be.u1>1saTen1>Hy10 cn}')l(6y. HaKotteu, pe'Ib Be.UeTCJI H 

0 IlJITOH pa3HOBH.llHOCTH KOMHCCapoB, a HMeHHO 0 Tex, KOTOpbIX OTPJI)l(aeT 

caM BannettwTeHH, 'IT06bl «3aBoeBblBaTh YMLI TOHKHMH nonHTH'IeCKHMH 

cpe.ucTBaMH H 06XO)l(.lleHHeM» (durch sanfte politische Mitteln und 

trattamenta die gemiieter zu gewinnen), BeCTH neperoBOphl c MeCTHbIMH 

)l(HTenJIMH, IlOMOraTh HM nepeHOCHTb Hey.uo6CTBa H CBOeBpeMeHHOH Bbl

nJiaTOH )l(MOBaHbJI y.nep)l(HBaTh COJl.llaT OT pa360eB H npO'IHX BblXO.llOK, 

.ua6bl «6e,!l;Hble IlO.Zl.ZlaHHble» He HCilblTbIBanH H3JIHWHHX npHTeCHeHHH66 • 

Ilo3TOMY Ban11ettwTeHH He 61>m He3aBHCHM HH B a,D;MHHHCTPaTHBHo-xo-

65 06 3TOM CBHllCTem,crsyeT, HanpnMep, pacnoplllKCHHe 0 TOM, KllK cneixyeT llDC3lKaTb 

Ha 3HMHHe KBapTHpbl, OTllaHHOC BanneHlliTCHHOM reHepanbHOMY KOMHCCapy npn ero BOH

CKe B CCHTJ16pe 1626 r. (Hal/wich. Gesch. I. S. 619). no3l1HCC TaKHC BonpOCbl 6bIJIH 

yperynnposaHbI HaJHa'leHHeM OT 21 anpenll 1628 r. 
66 3Tnx KOMHCCapOB, KOTOpblX BanneHmTeiiH OTpllJKaeT KllK BOHCKOBOH rnaBHOKOMaH

ZIYIOlllHH, cnenyeT OTilH'laTb OT KOMHCcapoB, KOTOpbIX OH KllK snaixeTenbHbIH KHJl3b noCbIJJan 

npHHHMaTb npncllry y cocnosnii, oco6eHHO OT nonKOBHHKa CeHT-:>KionbeHa. K0Mnccapb1, 
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3HHCTBeHHbIX, HH B nonHTH'IeCKHX ,llenax. Ilo Mepe pocTa ero nonHTHtieC

KOro MHHHHH ero MHeHHe nocTeneHHO npHo6peTanO sec H B nonHTHIIeC

KHX Bonpocax. Ho eme 29 OKTH6px 1625 r. OH nHIIIeT, 'ITO HMnepaTOp 

,llOil)l(eH CBOHM npHKa30M onpe,llenHTb, HaCKOilbKO ,llaneKO eMy n03BOmI

eTCH 3aXO.llHTb, ecnH ,lleno JlOH,lleT .llO neperosopos «06 yKpblTHHX H npo

IIHX BOeHHbIX Bonpocax»; «IlOTOMY KaK ,llena nonHTHtieCKHe MHe He no 

nneIIy»67 • Kor,lla B03HHKaeT Ha,llo6HOCTb B MHpHbIX neperosopax, Ban

neHIIITeHH Ha,llenxeTCH oco6bIMH nonHOMO'IHHMH H Ha3HatiaeTCH HMnepa

TOpCKHM KOMHCCapoM68 • 

KoMHccapcKoe nopyqeHHe coCTOHT B nepe,llatie ynpaaneHHH BOHCKOM. 

B KOHUe HHCTPYKUHH rosopHTCH, 'ITO B ee paMKax HeB03MO)l(HO CKa3aTb 

scero, H .llMbHeH:rnee HY)l(HO npenopyqHTb npe,llaHHOCTH, 6,llHTenbHOCTH H 

6oeBOMY OnbITY BOeHaIIanbHHKa, K TOMY )l(e ecnH 6bI eMy Ka)l(,llbIH pa3 

npHXO,llHilOCb O)l(H,llaTb COBeTa, TO MHOrHe 6naronpHHTHble B03MO)l(HOCTH 

OKa3anHCb 6bI ynymeHbl. IlpHKa3bl BOHCKOBOro maBHOKOMaH.llYIOIUero 

,llOil)l(Hbl 6b1Tb HanpasneHbl Ha BOCCTaHOBneHHe MHpa, Ha 3aIUHTY npaB 

HMnepaTopa H KOHCTHTYUHH HMnepHH, penHrH03HOro H rpa)l(,llaHCKOro 

MHpa, a TaK)l(e BbIKa3b1Ba10mHx nOBHHOBeHHe cocnOBHH H OT,llenbHbIX IlHU 

c HCnOnb30BaHHeM «BCex cpe,llCTB, 'ITO ,ll03BOilHIOTCH :OoroM H Me)l()lyHa

pO,llHblM npaBOM». B Bbipa)l(eHHHX, THnHIIHblX ,llilH <t>opMynbl KOMHCcap

CKOro nopyIIeHHH, perneHHIO BanneHIIITeHHa npe,llOCTasnxeTcx «3anpas

nxTb BCeM Ha MeCTe, CMOlpH no TOMY KaK CKna,llbIBalOTCH H H3MeHHIOTCH 

o6CTOHTenbCTBa, H netibCH 0 TOM, qero noTpe6ylOT Hy)l()lbl HMnepaTopa H 

ero 3eMenb» (in loco und nach Gelegenheit der Circumstanzien Variation 

und Veranderung all es zu dirigieren und in Acht zu nehmen, was des Kaisers 

und seiner Lande Notdurft erforderte). Bonpoc nHIIIb B TOM, HaCKOnbKO 

my6oKO MO)l(HO 6brnO pa,llH ,llOCTH)l(eHHH 3TOH uenH, coo6pa3yHCb c nono

)l(eHHeM ,llen, BMeIIIHBaTbCH B cymeCTBYIOIUee npaBOBOe COCTOHHHe, Ha

CKOilbKO nonHOMO'IHH COOTBeTCTBOBMH nonyqeHHOMY 3a)laHHIO. 

HecMOlpR Ha 6onbIIIYIO <t>aKTHIIeCKYfO snacTb, BanneHIIITeHH B csoe 

nepsoe reHepanbCTBO 6brn IlHIIIb nonKOBO,llUeM, ocymecTMHBIIIHM KO

MaH,llOBaHHe soH:cKaMH. IlocKOnbKY B cnyqae ,lleHCTBHTenbHO cepbe3HOH 

onacHOCTH BOeHHaH onepauHH scer,lla 6brnaeT CilHIIIKOM nO,ll'IHHeHa BOeH

HOH uenH, IIT06b1 B Heu MO)l(HO 6brno pyKoBO.llCTBOBaTbCR HHbIMH coo6pa

)l(eHHRMH, He)l(eilH coo6pa)l(eHHH CHTyaTHBHOH TeXHHKH, 3,lleCb TO)Ke He

pe,llKO B03HHKana TaKaR CHryaUHH, npH KOTopoH: BanneHIIITeHH Mor 

BbffilR,lleTb ,llHKTaTopoM, T. e. BbICrynaTb KaK KOMHCCap ,lleHCTBHH, Ha,lle-

Hanpaem1eMb1e 8aJ1J1eHUITeiiHOM Ha neperoeopbI (Traktierung) c npe11cTaBHTenllMH cocno
BHii, non)"lanH '1epe3 Hero HMnepaTOpCKHe nonHoMO'IHll. npHMepb1 cM.: Forster. I. S. I 02; 
o KOMHccapax BanneHIIITeiiHa e MeKneH6ypre CM.: Eod. S. 327; Krabbe. S. 99. 

67 Hallwich. Gesch. I. S. 283. 
68 CM., HanpHMep, HMnepaTOpcKylO rpaMOTY o nonHOMO'IHllX Ml! BanneHwTeiiHa H 

THnnH Ha epeMl! MHpHbIX neperoeopoe OT 19 11eKa6pl! 1628 r. (Hallwich. Gesch. III. 
N 456. S. 426). 
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neHHhIH a6comOTHblMH, Cn}')l(amHMH TOnLKO ero uenH nonHOMO'IHHMH. 

Ho no CBOeMy npaBOBOMY crnrycy OH He 61.rn .UHKTaTOpOM B TOM CMblcne, 

'ITO HMneparnp He Ha.uemm ero oco6b!MH, npe.uocrnBm1eMLIMH ero paJy
MeHHIO H onpe.uem1eMLIMH TOnLKO JaHHTepecoBaHHOCTblO B BblilOnHeHHH 
COOTBeTCTByromero .ueifCTBHH nonHOMO'IHHMH, cnoco6HLIMH OTMeHHTL npe

IlHTCTBYIOmHe npaBa. PyKOBO.UCTBO BOHCKOM KaK TaKoBoe, ductus exercitus, 
He C'IHTaeTCH c npo.irnneHHeM cyBepeHHTeTa, Ja HCKnlO'leHHeM BOeHHOH 
IOpHC.UHKUHH, KOTopa11 He BLIXO.UHT Ja npe.ueni.1 BOHCKa H 11sn11eTc11 TYT 
BHyrpeHHHM .uenoM. KpoMe rnro, BepxOBHOe KOMaH,llOBaHHe ocymecTB
nHn caM HMnepaTop, HMeBIIIHH npaBo «nocpe.UHH'leCTBa». BMeIIIHBaTLCH 

B npaBa rpeTLHX nHu BanneHIIITeifHy 61.rno co Been onpe.ueneHHOCTLIO 
JanpemeHo. OH 61.rn o6uaH co6n10.uaT1> Tpa.uHUHOHHhle ycrnBhl H 061>1'laH, 

a pa3Mep KOHrpH6yUHH MOr yBenH'IHBaTb TOnLKO B COOTBeTCTBHH c cyme
CTBYIOmHM npaBOM. ,[(Ba coBeTHHKa, KOTopi.1x HMneparnp ompaBHn K Ban

neHIIITeHHY c HHCTPYKUHHMH OT 24 aBrycrn 1630 r., .uomKHhl 61.rnH 06'i.11c
HHTL eMy, 'ITO BOHCKO cne.uyeT co.uep)l{aTb 3a C'leT perynHpHOH IlOMOmH 
OKpyroB H 'ITO snaCTb HMnepaTopa B 3TOM OTHOIIIeHHH )l{eCTKO nHMHTHpo

BaHa HMnepcKHMH ycTaHoBneHHHMH69 • Bee rpe6oBaHHH 1:1 noHy)l{.lleHHH, 

npeBblIIIaBIIIHe ycTaHOBneHHYIO npaBOBYIO Mepy, C'IHTanHCb 3noynorpe6-
neHHeM, npHMeHeHHeM TOnLKO <t>aKTH'leCKOH CHnhl, ocymecTBnHeMblM via 

facti. CKoni. Heo6Ll'IHLI HH 6i.rn1:1 BJaHMOOTHOIIIeHHH Me)l{.lly HMneparo

poM H BOeHa'lanbHHKOM, Bee )l{e BO BHeIIIHeM HanpaBneHHH, T. e. B OTHO

IIIeHHH rpeTbHX n1:1u, B 'laCTHOCTH cocnOBHH, nocne,llHHH no-npe)l{HeMy 
61.m ynonHOMO'leH TOnbKO Ha Te Mepi.1, KOTOp1>1e «6LrnH copa3MepHbl ero 

npaBaM». Kor.ua HMnepaTOp 06'b11Bn11n BparoB H MHTe)l{HHKOB BHe 3aKOHa, 

B03HHKanH B03MO)l{HOCTH .un11 061II1:1pHhIX KOH<t>HcKaUHH. Ho H OT 3Toro 
cymeCTBYIOmee npaBOBOe COCTOHHHe HHKaK He MeHHnOCb. KoHe'IHO, co
cnaBIIIHCb Ha THroTi.r BOHHhl, HMnepaTop Mor 6bl 3.Ueci. eme pa3 1:1cnpo60-

BaTL CBOIO COBepIIIeHHYIO BnaCTb H IlOilb!TaTLCH npeBpaTHTb ee 1:13 

simulacrum B no.un1:1HHYJO plenitudo potestatis, ynonHOMO'IHB BanneH
IIITettHa Ha npoBe.ueHHe Mep, KOTOphlx nOTpe6oBano 6bl nono)l{eHHe .uen, 
6e3 ornH.UKH Ha npenucrny10m1:1e npaBa. Tor.ua BanneHIIITettH .ueifcTBH

Teni.Ho CTan 61.1 KOMHCCapoM .ueHCTBHH, KOMHCcapoM-.UHKTaTOpOM. Ho KaK 
pa3 3TOro HMneparnp He c.uenan. OH npH3HaBan npaBoBylO o6ocHOBaH
HOCTL HCXO.UHBIIIHX OT cocnOBHH )l{an06 Ha BanneHIIITeHHOBhl neperH6bI. 

Bnpo'IeM, BOeHHhle ycnex1:1 BanneHIIITettHa np1:1Hecn1:1 HMneparopy 

TaKYIO BnaCTb, 'ITO Ha KaKOH-TO MOMeHT M01110 IlOKa3aTbCH, 6y.UTO cyme
CTBOBana B03M0)1{H0CTb npeBpaTHTb fepMaHCKYIO HMnepHIO B e,llHHOe Ha
UHOHanLHOe rocy.uapcTBO no.u npe,llBO,llHTenLCTBOM a6conlOTHOro MOHap

xa. BaxrneHIIIee npaKTH'leCKOe ycnOBHe .un11 3TOro COCTOHnO 6bl B TOM, 

'IT06i.r .UBa BOHCKa - HMneparopcKoe BOHCKO 1:1 BOHCKO n1:1rn - 6i.rn1:1 

"' Hallwich. Fontes. I. N 44. S. 75. 
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coe.nnHeHLI no.n BepxoBHLIM Ha11anoM HMnepaTOpa. Taxy10 uenL H npe
cne.noBana HMnepaTopcKaJI nponoJHUHR no o6'Le,nHHeHHJO .nByx 3THX «ap
Ma,n», noRBHBIIIaJICR 5 ceHTII6pJI 1630 r. HapJI,ny co MHOrHMH .npyrHMH 
B Ka'IeCTBe Ba)l(HeHIIIeH B Heu 6Lma HaJBaHa Ta npH'IHHa, 'ITO TaKOe 061>
e,nHHeHHe OTHJino 6LI y npoTecTaHTCKHX cocnoBHH npe.nnor K co.nep)l{a
HHJO co6cTBeHHoro BOHCKa, nocKonLKY TaKoBoe-.ne ecTL Hy KaTonu11e
CKOH nurn70 • Ho Karonu11ecKHe KHJI3LJI sosce He xOTenu .nonyCTHTL, 'IT06LI 
H3 nonHOThl HMnepaTOpCKOH BnaCTH B BOnpocax BOHHLI H MHpa pa3BHnCJI 
no,nnHHHLIH cyBepeHHTeT. ~ecrneHHoe HX B03pa)l(eHHe npOTHB BanneH
IIITeifHa COCTOJinO B TOM, 'ITO OHH He MOryT IlO.L{'IHHRTLCJI BOHCKOBOMY 
KOMaH.ny10~eMY, KOToporo «B cuny HX nono)l(eHHJI HenL3JI CTaBHTL Ha
paBHe c HHMH» H KOTOpLIH K TOMY )Ke, Bcer.na c HMneparopCKHM HMeHeM 
Ha yCTax, HHCKOnLKO He C'IHTaeTCJI c cocnoBHJIMH H «.nep)l{HT no.n pyKOH» 
KapaTenLHLie BoeHHLie cpe.ncTsa71 • HMnepaTop B03pa)l(aJI, •no «Ero HM
nepaTOpcKoe Benu11ecTBO caM JIBnJieTcJI mason csoux apMa.n» (ihre 
kaiserliche Majestiit seyen lhrer Armada Capo selbst). Ho B JaJIBneHHH 
xypqi10pII1eCKOH KonnernH OT 4 ceHTII6pJI 1630 r. 6Lrno o6cTOJITenLHO YKa-
3aHO, 'ITO 'IHH reHepana HMnepaTOpCKOH apMHH .non)l(eH nonYtfHTL 6asap
CKHH KYP<l>10pcT, a c~ecTBy10~ee npOTHBonpaBHoe cocTOJIHHe .non)l(HO 
6LITL ycYpaHeHO. B OTHOIIIeHHH 3TOro «HMnepCKOro nonesoro KOMaH,nO
BaHHR» KonnernJI nOYpe6oBana, 11T06LI HMneparop, XOTJI H coxpaHJin Ja 
co6ou sepxosHoe pyKoBo,ncTBO (auspicia) H BLICIIIYJO BoeHHYJO 10puc
.L{HKUHJO (supremum armorum arbitrium), scer.na coo6pa30BLIBaJICJI 
c KallffTYnRUHRMH, HMnepCKHMH KOHCTHyYUHRMH H IlO'ITeHHhlMH Ypa.nHUH
JIMH. Ilo IlOBO,ny o6De.nnHeHHR .nsyx BOUCK, KOTOporo )l{a)l{.L{aJI HMnepa
TOp, 6LrnO 3aMe'leHO, 'ITO nura He HapyIIIaeT HMnepCKHX yCTaHOBneHHH 
H 'ITO 6e3 ee no.n.nep)l{KH HMnepaTOp pacTepJin 6L1 Bee npe)l{HHe npuo6pe
TeHHJI; apMHJI, no)l(anyu, H .non)l{Ha 6LITL o6De.nuHeHa, HO no.n pyKoso.n
CTBOM KYP<l>JOpCTa oaBapCKOro, OT'lero HMnepaTOpCKOe BenH'rne H Bep
XOBeHCTBO HHCKOnLKO He yMeHLIIIHTCJI, a TOnLKO yKpemfTCJI72 • H3BeCTHO, 
'ITO, HeCMOYpR Ha apryMeHThl, B KOTOpLIX HMneparopcKHe COBeTHHKH CChl
naJIHCL Ha nonHOTY HMnepaTOpCKOH BnaCTH, cnop 3TOT OKOH'IHnCJI «non
HOH no6e.noif xypqi10pIIIeCKHX HHTepecos Ha.n HMnepaTOpCKHMH»73 • Ilo
cne oTcTaBKH BanneHIIITeHHa HMnepaTopcKoMy BOeHa'IanLHHKY 6Lmo 
HaKa3aHO npHHHMaTL npHKa3LI TOnLKO Henocpe,nCTBeHHO OT caMoro HM
nepaTopa; 11acTL apMHH 6Lrna pacn~eHa, .npyraJI 11acTL nepese,neHa no.n 
KOMaH.noBaHHe TunnH. 

70 Ibid. N 53. S. 94. 
71 Londorp. Act. publica. IV. S. 52 (npomeHHe OT 16 HIOJlll 1630 r.). 
72 Hallwich. Fontes. I. N 50. s. 90; OTBCT KaTOJJH'ICCKHX Kyp<jnopcTOB H KHllJCH OT 

14 ceHTll6pll 1630 r. CM. TaM lKe, N 60. S. 111. 
73 Ranke. S. 199; Gindely. Waldstein. II. S. 267. 
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qTo xacaerc.11 BToporo reHepanLcxoro cpoxa BanneHwTenHa (.nexa6pL 
1631 - <t>espanb 1634 r. ), TO y Hae Her ayreHTHqHbIX ,ZJ;OxyMeHTaJlbHbIX 
CBH,nerenLCTB o cornaweHHH Me)l()J.y HHM H HMneparopoM. 06bl1rno o non
HOMoqHJ1x BaJIJJeHwTeiiHa rosopHnocL ror.na B cne.nyiomHx BL1pa)KeHHJ1x: 
OH nonyqHn «KOMHCCHOHHOe nopyqeHHe B BbICWeH a6comOTHOH <t>opMe» 
(commissio in absolutissima forma) H BL1cwee soeHHOe KOMaH,nosaHHe 
(summa belli). KoMaH,nosaHHe 6Lrno npenopyqeHo HMneparopcKHM yxa-
30M OT 15 .nexa6p.11 1631 r.; o<i>HUHaJILHLIM THzynoM, xax H npH HaJHaqe
HHH 1628 r., 6Lrno 3BaHHe «BepxoBHOro nonesoro reHepan-nonKOBHH
Ka»74. 0 00.ZJ;nHHHOM co.nep)KaHHH ero nonHOMOqHH pacnpOCTPaHHnHCb 
npeysenHqeHHLie npe,ncTasneHHJI. B HaH6onee paHHeM neqaTHOM coo6-
meHHH (B coqHHeHHH 1632 r.) npHBe,neHLI KaDHTYilJIQHH c OT,nenLHbIMH 
ycnoBHJIMH, BLIJJ.aBaeMLIMH Ja Te, Ha KOTOpLIX BanneHwTeHH .11xo6L1 npH
HJln BTopoe reHepanLCTBO. Cxopee scero, 3TO coo6meHHe He ayTeHTHqHo, 
HO OHO MO)KC'f cny)KHTb npHro,ZJ;HbIM OCHOBaHHeM ,nnJI paCCMOTPeHHJI npa
BOBOro cnzyca BanneHWTeHHa. ,ll;ocnOBHO OHO 3ByqHT TaK (no 3K3eM
nn.11py H3 MIOHXeHCKOH 6H6nHOTeKH75 ): 

ConeplKaTCll Te HMnepaTopCKHe KOH.llHUHH, Ha KOTOpblX repuor <l>pHMllH.ll
CKHH H T. n. BOJ06HOBHJI H BHOBb npHHllJI reHepaJJbCTBO, TOplKeCTBeHHeHme H 
e npelKHeM Ka'lecTee eoJJ1olKeHHoe Ha Hero PaMCKoro 11MnepaTOpa BeJIH'leCTBOM 
qepeJ pa3JIH'IH1>1x Ero BenaqecTea TaHHi.1x H npaneopHbIX eoeHHbIX co&eTHHKOB, 
oco6eHHO lKe qepeJ repuora KpoMMay H 3rreH6epra H T. n. 

74 Dudik. S. 177, 443; Ranke. S. 234; Gindely. Wallensteins Vertrag. S. 12; Ritter. Hist. 
Zeitschr. 97. S. 240; Wittich. Zur Geschichte Wallensteins, Hist. Zeitschr. 68. 1892. S. 255. 
Bi.1palKeHHe in absolutissima forma caMo no ce6e OJHa'!aeT He TaK MHoro, e Te epeMeHa 
OHO ynoTpe6JlllJloci. .llllll o6o3Ha'leHHll mo6oro nocra, ceo6onHoro OT KaKoii 6w TO HH 6ldJlo 
B npyrnx CJIY'lallX cyiueCTBYIOUleii 3aBHCHMOCTH. 8MpllJKeHHe summa belli eoece He 06ll3a
TeJibHO 03Ha'laeT «ewcwyt0 BJiaCTb» (summum imperium), eeni. cnoeo summitas, eepxo
eeHCTBO, conp11ranoci. KpOMe imperium H c npyrHMH nOHllTHllMH. TaK, KHlllKeCKHe coeeT
HHKH o6JianaJIH «BblCWeii .llOJllKHOCTblO» (summum officium), HO He «BblCWeii BJiaCTblO» 
(imperium) H He «cnoco6HOCTblO BblHOCHTb peweHHll» (facultas decemendi) (cM.: Hom. 
Architectonica de civitate. L. II. Cap. VII. § 3, n. 2). 0 «nopyqeHHH e Hanei.1cweif $op
Me» roeopHT H «JloHeceHHe HJ TiapHacco» 1634 r. ( Wapler. S. XVII), H «Ham11nHoe H3o6-
palKeHHe H onucaHHe 3repcKoro 6aHKeTa» 1634 r. (Wapler. S. XXIX); CM. TaKlKe: Schebek. 
s. 568. 

7s N 4, Eur. 362/32 (CM. TaKlKe: Aretin. Urkunden. N 19). We6eK (Schebek, S. 127. 
Anm. I) ynoMHHaeT 06 3K3eMnJ111pe H3 yHneepcHTeTCKOii 6u6JIHOTeKH e TI pare; 3TOT 3K-
3eMDJillP MHe HenocryneH. 3aTO " ceepllJICll c 3K3eMOJillpoM H3 faM6yprCKOii ropo.ucKOii 
6H6JIHOTeKH (LA n· 65. Kps. 4), MeCTaMH coneplKaUlHM 6onee TO'IHble $OPMYJIHpoBKH. 
Muxa3Jlb npe,llDO'IHTaeT TeKCT H3 Theatrum Europaeum 1633 r., KOTOpblH H npHBO,llHT B 
yKa3aHHOM CO'IHHeHHH Ha c. 393-394. Pnrrep (op. cit. S. 267) He C'IHTaeT CO'IHHeHHe 
1632 r. OCHOBaHHeM .llJIJI HCTOpH'leCKOro HCCJie,llOBaHHJI 8aJIJieHWTeiiHOBblX DOJIHOMO'IHH. 
0.lIHaKO H3 HHlKeCJie.llylOUlero, DOlKaJIYH, llCHO, 'ITO 3Ta HeraTHBHaJI oueHKa OT'laCTH DOKO
HTCll Ha JaMYlK.lleHHH rocynapCTBeHHO-npaeoeoii TO'IKH 3peHHll Ha TO, 'ITO B JTOM CO'IHHe
HHH pe'lb 6y.lITO 6bl H,lleT 0 «.lIOroeope 0 HaiiMe». 
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I . ,D;a npe6y.ae-r repuor <l>pH.LlJIJIH.LlCKHH reHepanoM He TOJJbKO Ero BeJJH'le
crna PHMCKOro 11MnepaTopa, HO H Bcero BblCOKOpO.LlHOro ABCTPHHCKOro )lOMa H 
HcnaHCKOH KopoH1>1. 

2. ,D;a 6y.aeT OH reHepaJIOM B BblCWeH a6COJJIOTHOH <f>opMe. 
3. IlycTb Ero KoponeacKoe BeJJH'lecTBo <I>ep.LlHHaH.Ll III He npHcyTcTByeT 

JIH'IHO npH apMa.ae H TeM 6011ee nycTb He KOMaH.LlYeT elO, HO, Kor.aa KoponeBCTBO 
I>oreMHJI 6y.aeT BHOBb OKKYITHpoaaHo H JaaoeaaHo, Ero a1>1coKO'ITHMoe Koponea
CKoe BeJJH'leCTBO .aa npe61>1aaeT B Ilpare, a .aoH I>an1>TaJap nycTb ocTaeTCJI c .aae
Ha.auaT1>10 TblCJl'laMH 'leJJoBeK B KoponeacTBe .ao .aocTHl!CeHHJI aceo611.1ero MHpa. 

4. 11MnepaTOp .aa o6ecne'IHT <l>pH.LlJlllH.Lluy 3a cnylK6y op.aHHapHoe B03Ha
rpalK.LleHHe HJ aBCTPHHCKHX HaCJJe)lHblX BJJa)leHHH. 

5. A TaKl!Ce HaHBblClll)'IO B 11MnepHH peraJIHIO B 3axBa'leHHblX JeMJJJIX, B Ka'le
CTBe 3KCTPaOp.LlHHapHoro BOJHarpallC)leHHJI. 

6. A TaKl!Ce KOH<f>HCKauHIO no BCeH 11MnepHH, T. e. TaK, 'IT061>1 HH HMnepaTOp
CKHH npH,LlBOpHblH COBeT, HH npH.LlBOpHal! cy.ae6HaJI nanaTa B lllneifepe B 3TOM He 
yqacTBOBaJIH. 

7. A TaKl!Ce 'IT06bl OH KaK B KOH<f>HcKauHJIX, TaK H B .aenax ITOMHJJOBaHHJI )laJI 
<l>pH)lJIJIH.LlUY ITOJIHYfO CB06o.ay pacnop11l!CeHHH H .aeHCTBHH, 'IT06bl eCJJH HMnepa
TOpCKHM )lBOpOM YlKe 61>ma KOMY 06e11.1aHa Ha)lelKHaJI npOTeKUHJI, TaKOBaJI He 61>rna 
61>1 .aeHCTBHTeJJbHa 6e3 ITO)lTBeplK.LleHHJI <l>pH.LlJlllH)lUa H Kacanacb 61>1 TOJJbKO .ao6-
poro HMeHH, TeJJa H l!CH3HH, HO He .ao6pa. IloJJHOro l!Ce ITOMHJJOBaHHll cne.aye-r 
HCnpaWHBaTb y <l>pH.LlJIJIH)lUa, H6o HMnepaTop CJJHWKOM MHJJOCTHB H npoman 61>1 
BCllKOro npH .aaope, a '1pe3 3TO yTepJ1H1>1 61>1JJH 61>1 cpe.acTBa y.aoBJJeTBOpHTb aoe
Ha'laJibHHKOB, o<f>HuepoB H apMHIO. 

8. EcJJH r.ae B HMnepHH )lOH)leT .aeno .LIO MHpHbIX neperoaopoB, TO nycTb 
<l>pH.LlJIJIH.Lleu pa.aH caoero HHTepeca TOl!Ce yqacTByeT B HHX BMecTe c repuoroM 
MeKJJeH6yprcKHM. 

9. IlycTb eMy onJJa'IHBalOTCll Bee H3.LleplKKH Ha Be)leHHe BOHHbl. 
I 0. Bee Hac11e.aH1>1e HMnepaTOpcKHe JeMJJH .aa 6y.LlyT OTKp1>1T1>1 eMy Ha CJIY'laH 

OTCTYITJJeHHJI. 

(Contenda derer Conditionen, auff welche der Hertzog zu Friedland etc. das 
von der Rom. Keys. Maj. <lurch unterschiedliche dero M. geheimbte und Hoff 
Kriegs Rathe insonderheit aber <lurch den Hertzog zu Crommau und Eggenberg etc. 
ihme solennissime und in vorige qualitat auffgetragenes Generalat reacceptirt und 
wiederumb angenommen. 

I. Solle der Hertzog zu Friedland nicht allein der Rom. Keys. M. sondern auch 
des gantzen Hoehl. Hanses Oesterreich und der Cron Spanien Gen. seyn und bleiben. 

2. Soll er des Gen. in absolutissima forma haben. 
3. Soll Ihr Kon. M. Ferd. 3. sich nicht Personlich bey der Armada befinden, 

vielweniger das Commando dartiber haben, sondern wann das Konigr. Bohmen 
reoccupirt und wiederumb erobert sol hochgedachte Ihr Konig!. Maj. zu Prag 
resisiren, und Don Balthasar mit 12000 Mann im Konigr. zu Salvaquardi biB zu 
einen General friede bleiben. 

4. Der Keyser sol den Friedlander uff ein Oesterreichisch Erbland, wegen 
seiner Ordinar Recompens versichern. 

5. Von den eingenommenen Landen das hochste Regal im Reiche, als ein 
extraordinar Recompens. 

6. Die Confiscation im Reiche schlecht, also das weder Keys. Hoffrath und 
Hoffkammer-Gericht zu Speyer einigen Zuspruch darzu haben sollen. 

7. Das er Friedl. wie in Confiscation also auch in Perdonsachen frey zu disponiren 
macht habe, und wo auch schon einen oder den andern sic her Geleit vom Keyserl. 
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Hofe ertheilet, solches doch ohne des Friedliinders Confirmation nicht gelte, auch 
nur guten Namen, Leib und Leben, aber nicht die Gtiter betreffe. Der Real Perdon 
aber allein bey dem Friedliinder gesucht werde, denn der Keyser zu gelinde und 
jedermann am Hofe perdonieren liesse, dadurch, die mittel die Obr. vnd Officirer 
und die Armee zu Contentiren abgeschnitten wiirden. 

8. Wo etwa ein ma! in Reich es zu Friedenstractation kome das der Friedl. 
wegen seines Privats interesse sonderlich wegen des Hertzogthums Mechelburg 
mit eingeschlossen wiirde. 

9. Solien ihme alle unkosten zur Continuation des Krieges hergegeben werden. 
l 0. Alie Keyserl. Erblande jhme und seiner Armee zur retterada off en stehen). 

K nymcry 1 . .D:aHHoe onpe.neneHHe KacaeTc.11 He o6'LeMa aoeHHO-Ko
MaH.nHhIX nonHoMoquu (qrn Kll)l(eTc.11 caMo co6on PaJYMeIOW:HMc.11 Purre
py), a aonpoca o TOM, c KeM JaKnroqaeTc.11 .noroaop. 0 TOM, qTo BanneH
IIITeBH KOMaH.nyeT OTp.11.naMH nHrn HnH HCilaHCKHM BOBCKOM, TYf pequ HeT. 
<l>aKTnqeCKH 3TH OTp.!1,nhI HMenH co6CTBeHHhIX KOMaH.nHpOB, a HCnaHQhl 
Haxo.nnnHch no.n HaqanoM KacrnHe.nhl H <l>epua, KOTOphIX <t>ep.nnHaH.n II 
Ha.nenHn «nopyqeHHeM H aBTOpHTeTOM», XOT.!I OHH .noml<Hhl 6blnH IlOMep
)1\HBaTb «.no6py10 nepenHCKY» H c BanneHIIITeBHOM, H c BOBCKOM nurn76 • 

K IlYHKTY 2. llfapmro pacnpocrpatteHHhIB B XVII B. o6opOT «B BhICIIIeii 
a6conIOTHoii <PopMe» (in absolutissima fonna) noHaqany 03Haqan TOnhKO TO, 
qro BanneHIIITeBH He 3aaucen OT npu.naopHoro aoeHHoro coaeTa. Ho B 1619 r., 
npH KapaTenhHOB onepauun npoTHB I>oreMHH, MaKcHMHnHaH I>aaapcmH: no
~6oaan «nonHoro, a6con10rnoro H cao6o.nHoro npaaneHH.sI» (plenarium 
absolutum et liberum directorium) TIUOl<e H B OTHOIIIeHHH HMneparnpa. B n10-
60M cnyqae ace TIO KacaeTc.11 TOnhKO PYKOBO.nCTBa BOBCKOM H a.nMHHHcrpa
THBHO-X03.!IBCTBeHHOro o6ecneqeHH.sI, ductus exercitus H belli administratio, 
HO He .naeT HHKaKOro aBTOpHTeTa HnH BepxoBeHCTBa B rocy.napCTBeHHO-npa
BOBOM OTHOIIIeHHH. Ho B .nanhHeHIIIeM xo.ne BOHHhl peqb 0 TOM, qro6bI HMne-

76 Ranke. S. 235. - TipHK330M 8aJ1JJeHOJTeiiHa OT 18 11Hsap11 1632 r. Arrb.ztpHHreHy 
6bIJJO nepe.ztaHO KOM3Hl10B3HHe Ha.zt HMnepaTOpCKHMH 0$m1epaMH H con.ztaTaMH, H3XO.ztHB
OJHMHCll B HMnepHH; HO Arrb.ztpHHreH, KaK H npeJK.zte, .ztOnlKeH cqHT3TbCll c rpa$OM THnnH, 
COOTHOCHTbCll c HHM BO scex sonpocax, KacaIOmHXCll repMaHCKOH HMnepHH Hee 6naroHa
llClKHbIX qneHOB, H cne.ztoeaTb ero pacnop11JKeHHllM (Hallwich. Fontes. II. N 563. S. 66); CM. 
TaKJKe neperoeopbI c 6aeapcKHM feHepanbHbIM KOMHccapoM $oH PynnoM (Fontes. II. 
N 861, 865, 866, 898, 904; III. N 1807), HO npeJK.zte scero - nHCbMO 8aJ1JJeHOJTeiiHa K 
Arrb.ztpHHreHy OT 8 $espan11 1632 r. (Hallwich. Fontes. I. N 639. P. 151 ), 3.ztecb Ha TOT 
cnyqaii, ecnH BHHOBHHK He H3X0l1HTCll no KOM3Hl10BaHHeM Arrb.ztpHHreHa, OTnpaBJJeHHe 
npaeocy.ztHll no npaey BOeHHOro speMeHH HcnpaDIHBaeTC!I OT THnnH). 8aJ1JJeHOJTeiiH caM 
npOBO.ztHT p33nHqHe (Fontes. III. N 1250. S. 82) MelK.ztY YK333MH, KOTOpbie a.ztpecyCT na
neHreiiMY KYP«i>IOPCT IiasapCKHH, H CBOHMH co6CTBeHHblMH nHCbMeHHbIMH o6pameHHllMH; 
OH ynoMHHaeT TaKJKe 0 TOM, qrn «ypaBH!ln» ce611 c Kyp$IOpCTOM (Hallwich. I. N 493, 494. 
S. 411; N 397.S. 311;Ranke. S. 472;Michael. S. 406;Ritter. Op. cit. S. 246-257: ocMOT
pHTenbHOCTb, npo11eneHH3JI B OTHOWeHHH 8aJIJJeHWTeiiHa B sonpoce 0 npoXOJK.zteHHH HC
naHCKHX OTplllIOB, 6bma nHWb cne.ztCTBHeM yeaJKeHHll Kero $aKTHqecKOMY BJJ3CTHOMY no
noJKeHHIO, ee Henb311 eo3eecTH K nonoJKeHHllM «.ztoroeopa o HaiiMe»). 
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parop nepeCTaJI 6b1Tb BepXOBHblM BOeHa'laJibHHKOM, He 3aBO)Ulll3Cb. E.rraro

,ll.3pH CBOHM «nocpe,ll.HH'leCTBaM»77 OH ,ll.!l)l(e Hanp'™}'JO BMellIHBaJICH B npo

BO,ll.HMLie BaJIJieHUITeHHOM onepauHH, XOTII eCJIH 6bI OH OTKa3aJICH OT TaKOI'O 

BMelllaTenLCTBa, TO 3TO o6crouenbCTBO B rocy,ll.apCTBeHHO-npaBOBOM OTHO

llleHHH 6Lmo 6LI CTOJlb X<e MaJI03H3'1HMO, CKOJlb MaJI03H3'1HMa, K npHMepy, 

H Ta c,ll.epX<aHHOCTL, KOTOpyio KYP<lnopCT MaKCHMHnHaH no,ll.Me11an B Tunnu, 

KDr,na pellb Jaxo,ll.una o soeHHLIX onepauuHX. HaJHa'leHHeM reHepanoB JaHH

MaJICH HMneparop, ,ll.!l)l(e ecnu KBaJIH<i>HllHpoBaHHLIX mo,ll.eif eM)' npe,ll.Jlaran 

BaJIJieHurreifH; B cuny csoeif reHepanLcKoif ,ll.OJIX<HOCTH BaJIJieHurreifH Mor 

HaJHa'lfil'L TOJILKD nonKDBHHKOB 78 . Paccne,ll.oBmi. cy,ll.e6HLie ,ll.ena, ,ll.!l)l(e B Te-

11eHHe ero BTOporo reHepanbCKOro cpoKa, B KaBanepHH, KaK o6LI1IHO, ,ll.OJl

X<eH 6Lm <t>enL,ll.Maplllan, B nexore - KDMaH,ll.Hp coOTBeTCTByiomero nOJIKa; 

rnasHOKOMaH,ll.yK>IUHH npHKaJLIBaJI Ha11aTL cy,ll.e6HLIH npouecc, a <t>enL,ll.Map

lllan HJIH DOJIKOBHHK Ben ero H BbIHOCHJI npHI'OBOpbI. Ilo c~eCTBY ,ll.eJia 

cracyc BaJIJieHurreiiHa B 3TOM OTHOllleHHH 6Lm reM X<e, 'ITO H npu HaJHa'leHHH 

1628 r:, OH coOTBeTCTByeT eM)' ,ll.!l)l(e no THTYJIY. 

K nyHicry 3. ,[{OCJIOBHbIH TeKCT He ,ll.aeT HHKaKoro DOBO,ll.a K llIHpOKO 

pacnpocTPaHeHHOMY yrnepX<,ll.eHmo (KOropoe socnpoHJBO,ll.HT H IIy<l>eH

,ll.op<l> ), 6y,ll.TO HMneparop JIH'IHO He HMeJI npasa HaXO,ll.HTbCH npH BOHCKe. 

Pe11L H,ll.eT TOJILKO o Kopone <l>ep,ll.HHaH,ll.e III BeHrepcKOM, CLIHe HMnepa

Topa 79 . B 1619 r. MaKCHMHJIHaH .liasapcKHH roX<e TPe6osan, 11To6L1 HH 

HMnepaTop, HH KTo-nu6o ,ll.pyroif HJ ero ceMLH He Mor socnpenucTBO

BaTL ero nonHosnacTHOMY H cso6o,ll.HOMY pyKOBO,ll.CTBY soeHHOH onepa

uueii (cM. BLillle, c. 85). 
K nyuKTaM 4 H 5. 3,ll.ecL pe'lb H,ll.eT o ,ll.orosopeHHocux OTHOCHTeJILHO 

BOJMemeHHH H B03HarpaX<,ll.eHHH JIH'IHO BanneHurreifHy H 0 COOTBeTCTByK>-

11 9 )1CKa6pll 1633 r. TaHHblH COBCTHHK rpa<jl TpayrMaHCJIOp<jl nepe)lan BllJIJICHllITCHH)' 
«OKOH'laTCJlbHOe H BOOJIHC B3BellICHHOe HMnepaTOpcKOe pellICHHC» HeJaMC)lJIHTCJlbHO Bbl
CT)'OHTb npOTHB repl.(ora BeiiMapcKoro (Hallwich. Wallensteins Ende. II. N 965, 966. 
S. 153). Bi.1paJKCHHe «OKOH'laTCJJbHal! BOJJJI H npHKaJaHHe BCTpC'laeTCll YJKC B asrycre 1633 r. 
B HHCTp)"Kl.(HH Wnmcy (cM.: Jacob. Von Liitzen bis Nordlingen. S. 35. Anm.). TpH CTa)lHH, 
KOTOpblC PHrrep (op. cit. s. 241) pa311H'!aeT B <jlopMe HMnepaTOpcKHX npHKalaHHH, npaso
BOTO pa3BHTHJI He JaTparHBaKJT. Koma 8llJIJICHllITCHH B IlHJlb3CHC lKailOBanCJI Ha TO, '!TO 
HMnepaTOp npHKaJan eMy 06110JKHTb PereHc6ypr (CM.: Majlath. Geschichte des 
osterreichischen Kaiserstaates. III. S. 346; Forster. Wallensteins ProzeB. S. 112; a TaKJKe 
y rani.BHxa npHKal no apMHH HJ 3repa OT <jlespanll 1632 r. (Hallwich. Wallensteins Ende. 
II. N 187. S. 241)), TO y Hero sosce He 6i.1110 npasa He Hcno11HJ1Tb TaKHe npHKaJaHHll. 
IlpHMepi.r npl!Mi.rx npHKaJaHHii HMnepaTOpa soeHa'!anbHHKaM HHJ11Iero paHra - fannacy, 
Occe H Jip. - CM. y PHrrepa (op. cit. S. 240 ff.). 

78 IlyHKT 5 nocnaHHll K noni.cKoMy npHHl.(Y OT 18 HIOHll 1632 r. (Ha/lwich. Fontes. II. 
N 946. P. 500, 502; CM. TaKJKe: Dudik. S. 182). PoTHi.rx KOMaHJIHpos HaJHa'!an nOJIKOBHHK. 

79 OTCIO)la TaKJKe CJle)lyeT, '!TO BbllllenpHBC)lCHHblH TCKCT 1632 r. 6onee TO'ICH, 'ICM 
TCKCT Theatrum Europaeum 1633 r., B KOTOpOM CTOHT TOJlbKO «E. K. B.»; raM6yprCKHH 
3KJeMnnllp l!CHO rosopHT o «BeHrepcKoM Kopone <t>epJIHHaHJIC III». 
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mux rapaunuvc. Ilo.ll «BE.1cweii B lfMnepHH perrumeii» PauKe, npHBJieKa.IO
mHH AJIJI :noro HTaJib.llHCK}'IO aepcHIO TeKCTa (uno dei maggiori regali), no
HHMaeT MOHononHIO Ha .no6bl'I)' COilH HnH Ha ropHble pa3pa6oTKH; MHXa3Ilb 
(S. 424)- can KYP<i>IOpCTa. PHTTep X<e, nocKOilbK}' e,llHHCTBeuuoe, no ero 
MHeHHIO, B03MOX<HOe HCTOilKOBaHHe 3TOH q,opMynbl KaK <<npaaa» (jus) HnH 
«HaHBblcweii peranHH npaaa npeBOCXO.llCTBa, T. e. HMDepcKOro npaaa» (regale 
supremumjure superioritatis, sc. imperialis), T. e. KaK TaMO)l(eHHblX npaa H 
aoeuuoil: K08TpH6ywrn ( 06 3TOM CM.: Ritter, Gottingische gelehrt. Anz., 1905. 
S. 206), on cqHTaeT qeM-TO ueME.1cnHMblM, ro BHOBb BHJlHT 3,llecE. JlOKaJa
Tem.CTBO nonuoii uenpuro,llHOCTH TeKCTa. fu noCOJibCKHX ,llOHeceHHH 1632 r., 
KOTOpE.1e UHrnpyeT Muxa3nh, cne)lyeT, qro <i>aKTHqecKH Bro apeM.11 nepero
aopbl wnH o TOM, ~o6bl oTnnarnTh BanneuWTeiiuy KYP<i>iopwecKHM rnry
noM. Cornacuo cnoaoynOTpe6neuuio ror,llawnero rocy,llapCTBeuuoro npa
aa. 3TOT THTYil TOilbKO H Mor 6b1Tb noHMeHOBaH «BblCWeH peraJIHeU». 
IlocKOilbK}' Mux;onE. nE.1TaeTc.11 YJlep)l(HBaTh pa3HHUY Me)l(.!l;y BbICOKHMH H 
HH3KHMH peranH.llMH, on TO)l(e 3anyn.rnaeTc.11 B caMo no ce6e coaepweuuo 
.11cuoM npaaoaoM aonpoce. B paMKax conocraaneHH.11 BblCOKHX u HH3KHX 
peranHil:, KOHequo, He MO)l(eT cymeCTBOBaTb HaHBblCWa.11, H OTCIO)la PHTTe
PY 6Lmo HeTpYJlHO onpoaeprnYTh HHTepnpeTaUHIO Mux;on.11. B )leiicrnu
TenE.HOCTH '.lKe peqb H.D;eT 0 neHHO-npaBOBOM «BJia,lleTenbHOM ,llOCTOHHCTBe» 
( dignitas regalis ). B nocne,llHeM paJnffqalOTC.11.lleHCTBHTeilbHbie cryneHH, eCTh 
COOTBeTCTBylOmHil: nop.ll,llOK ( ordo ), a nOTOMY HMeeTC.11 H BblCWa.11 peranH.11. 
,[{n.11 Tex neuoa, Koropble cquTalOTC.11 «BJia)leTenE.HbIMH» (feuda regalia) H 
MOrYT 6b1Tb ,llapOBaHbl TOilbKO HMnepaTOpOM, cymeCTBYeT nocne,llOBaTeilb
HOCTb: KoponeBCTBO (Regnum), KYP<i>iopwecTBO (Electoratus), KH.11'.lKecTBo 
(Ducatus), rpaq,crao (Comitatus), 6apoHCTBO (Baronatus). Feuda regalia-
3TO TaKHe neHbl, KOTOpbie npH HMneparopCKOM .napeHHH npuo6peTanH BJia
,lleTeilbHOe .nocTOHHCTBO. HaHBblCWHM H3 TaKHX rnrynoa 6E.mo, KOuequo, 
KOponeBCTBO; HO 3,lleCb Mbl Ha HeM He 6y.neM OCTaHaBJIHBaTbC.11, noCKOilbK}' 
peqE. H.D;eT ronE.KO o Bblcweii peraJIHH 6 HMnepuu, TaK qro .nocnoBHblH TeKCT 
OTnHquo nepe,naeT ace CMbICnE.1, KOr,na 3Kcrpaop.nuuapuoe B03Harpa)l(.!l;e
HHe, KOTopoe B OTnnqHe OT op.nuuapuoro cocTOHT ue B KaKoil:-nu6o .neue'.lK
uoil: CYMMe, a B cane HnH .nocrouuCTBe ( dignitas ), cronh '.lKe o~eTnuao OTnH

qaeTc.11 OT 3Toro nocne.nuero u OT KOMneucauuH H3,nep)l(eK, qro H B 
.noroaopeuuoCT.llX MaKCHMHnHaua liaaapcKOro 1619 r. BE.1p~euue no ua
cronE.KO COOTBeTCTBYeT .113blKOBblM HOpMaM ror.nawuero rocy.napCTBeHHOro 
npasa, 'ITO ouo O.llHO Morno 6E.1 no,ITTBep.llHTb ayreH'IWIHOCTh BE.1wenpuae.neu
uoro TeKcra80 • 

80 0 noHllTHH dignitas regalis CM.: Arumaeus. Disc. acad de jure publico. Vol. III. 
Disc. XIV (Koch). Jena, 1621, De regali dignitate et feudis regalem dignitatem annexam 
habentibus; a TaKlKe Disc. XV (Konrad; Benedikt Carpzow) de regalibus, TaM lKe rnaea II 
o npaee HMnepaTOpa yqpelKJtaTi. Kyp<j>10p111ecKHii caH; Reinkingk. De regimine, sec. L. I. 
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B nyHKTe 6 rosopHTCH 06 o6ecne'!eHHH noTpe6HocTeii BOHCKa. 
B Theatrum Europaeum BMeCTO «no sceii» BHOBb noHBJrneTCH in 
absolutissimaforma, H ,narree: « ... TaK '!T06b1 HH HMneparnpcKHH npH.D.BOp
HbIH coBeT H nanarn, HH cy,ne6HaH narrarn B Wneiiepe He npecne,nosarru 
npH JTOM HHKaKHX HHTepeCOB H He HMeJIH HHKaKOH BJiaCTH BblHOCHTb no 
JTOMY DOBO.ll.Y CBOH perneHHH, see paBHO, o6mue HJIH '!aCTHbie, a TaIOKe 
'IHHHTb KaKHe-JIH60 HHbie npenHTCTBHH». Ilo CYTH ,nena, 0 TOM )Ke roBOpHT 
H raM6yprCKHH JK3eMDJIHp. IlpaBO npHroBapHBaTb Ja Te HJIH HHbie HaKa-
3yeMbie ,neHHHH K KOH<i>HcKaQHH no cy,ny H B3bIMaTb TaKHe KOH<i>HcKaUHH 
npe,nocTaBJIHJIOCb BarrneHllITeHHy, cornacHo HMnepaTopcKoMy npe.D.CTaB
JieHmo OT 15 anpeM 1632 r., He TOJibKO B HMnepHH, HO H B HaCJie.D.HbIX 
3eMJIHX81 • 

IlyHKT 7 TO)Ke IlOCBHlll,eH o6ecne'!eHHIO apMeHCKHX noTpe6HOCTeH. 
Ilpe,nocTaBJieHHe JIH'IHOH HenpHKOCHOBeHHOCTH H oxpaHHbie rpaMOTbl .ll.Jljf 
OT.D.eJibHhIX JIHU HJIH JeMeJib paccMaTPHBaIOTCH TYT KaK 'IHCTO <PuHaHco
BbIH sonpoc. 

IlyHKT 8 KacaeTCH ,norosopeHHOCTeii B noJib3Y BarrneHrnTeHHa H BO
npoca o6ecne'!eHHH apMHH. 

K DYHKTY 9. Purrep yKaJbIBaeT, '!TO HMneparnp npe,nocTaBJIHJI TOJibKO 
onpe,neneHHbie cy6cH.D.HH, a He npHHHMaJI Ha ce6H noKpbITHe scex HJ.D.ep
)KeK (op. cit. S. 258-259). 0,nHaKo B ,norosopeHHOCTH cKaJaHo, '!TO Barr
JieHrnTeHH nony'laeT BOJMelll,eHHe CBOHX JaTPaT H HJ.D.ep)KeK no JaKJIIO'le
HHH MHpa. 3,necb TO)Ke npocne)KHBaeTCH aHarrorng c ,norosopeHHocrnMH 
MaKCHMHJIHaHa EasapcKoro 1619 r. 

K nyHKTY l 0. qTo apMHH MO)KeT scrynHTb B Hacne,nHLie HMneparnp
CKHe JeMJIH, oJHa'!aeT, KOHe'IHO )Ke, KaK noHCHHeT Pnrrep, scrynHTb 
6 KpalmeM CJ1y'lae, H IlOTOMy, B o6rn.eM-TO, «HH 0 'leM He rosopHT» (S. 267). 
Ho 3.D.eCb-TO pe'lb H.D.eT KaK pa3 He 0 KpaiiHeM cnyqae, CKOpee B 3TOM 

Cl. IV. Cap. XVI. N. 5-8. TaM JKe ZianLHeiilIIHe ccLmKH Ha JIHTeparypy XVII e. ApHHceii 

(Amisaeus. De rep. L. II. C. II, 7. N. 33) ynoMHHaeT o pa:3Hm1e MCJKZIY feuda regalia H 

feuda alteri subjecta e eonpoce 06 HX paJZieJie (feuda regalia HeZieJIHMLI). B XVIII cTone

THH 3TO npeZICTaBJICHHe 6Lmo JaMeHeHO nOHllTHeM TeppHTOpHanLHOro cyeepeHHTeTa. 

H ece JKe ZIOCTOHHCTBO ryp<jl10pcTa no-npeJKHeMy npHJHaeanocL neHOM (cM.: Moser J. J. 
Teutsche Lehensverf., 1774. S. 163). - EcnH Pttrrep (op. cit. S. 262. Anm. 2) nonaraeT, 

'!TO pe'IL lIIJia 0 TOM, 'IT06LI BanneHlIITCHH nOJIY'fHJI BLIClIIYIO peranHIO OT ecex OKrynHpO

BaHHLIX JeMeJIL, TO TaKOe TOJIKOBaHHe H no ZlOCJIOBHOMY TCKCyY He npeZICTaBJillCTCll o6l!Ja

TCJILHLIM. «OT OKrynHpoeaHHLIX JeMeJIL» OJHa'!aeT «HJ OKrynHpoeaHHLIX Je!\teJIL», HC

noJILJYll ece JeMJIH, KOTOpL1e 6LmH JaeoeeaHLI e Te'!eHHe eoiiHLI. CM. BLillle, c. 86, npHM. 41. 
81 .llenerauHH HHJ11Iero paHra OT 24 HOll6pll 1633 r. (Hallwich. II. N 329. S. 120): 

«8aJIJ1eH11ITCHH JallBJllleT: nocKOJILKY HMnepaTOp nepeZian CMY ece KOH<jJHCKOBaHHOe ZI06po 

ZlJlll eoeHHLIX HYJKZI, nocTOJILKY OH BJiaCTeH H npHHHM3TL T3KHe KOH<jJHCK3UHH no JeMeJILHO

MY K3Zl3CYpY fioreMCKOro KOponeeCTBa HJIH OTplllK3TL ZlJlll :noii uenH ynoJIHOMO'ICHHLIX. 

KOMHCcapLI ZlOJIJKHLI ZlCJl3TL «Ja Hae» ece TO, 0 'ICM roeopHTCll B peJillUHH, «npHHHM3TL 

pellleHHll H ZlCHCTB083TL ece paBHO KaK eCJIH 6LI 3TO 6LmH MLI C3MH». 
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Te3HCe oroBapHBaeTCJI npaBo «OT,Z{bIXa» B HaCJie,Z{HblX 3eMJIJIX (CM.: Akten. 

112" S. 328), ,Zlll)Ke ecJIH HacToJITeJibHOH H}')K.nhI B JTOM HeT. Baxrnee Bcero 

B JTOM DOJIO)l(eHHH KaK pa3 TO, 'ITO pe'lb He H,Z{eT 0 xpaifHeM cnyqae. 

B npoQHTHpoBaHHbIX ){ec.11TH nyHKTax HH<Jero He roBopHTCJI o ){HKTa

TYPe. CyIQecTBeHHblH HHTepec Jie)l(HT B o6nacrH HMYIQecTBeHHoro npaBa. 

«.[{oroBop o HaifMe» B acneKTe rocy,ZlapCTBeHHOro npaBa B006IQe He npe.ll

cTaBJIJIJI HHKaKOH npo6neMbI. Cxopee, MO)l(HO 6Lmo 6b1 BeCTH pe'lb o .llO

roBope c KOH.llOTbepoM. qTO xacaeTc.11 rocy,ZlapcTBeHHo-npaBOBOH cropo

HbI B3aHMOOTHOWeHHH Me)l()ly HMDeparopoM H BaJIJieHWTeifHoM, TO nepBbIH, 

KaK H npeQe, OCTaBaJICJI BepXOBHbIM rnaBHOKOMaH){YIOIQHM H npenopy

'laJI nocne){HeMy TOJibKO pyxoBO){CTBO BOeHHbIMH onepaQHJIMH H ynpaB

JieHHe BOHCKOM, a KpOMe Toro, KOHe'IHO )l(e, npe,ZlOCTaBJIJIJI eMy 60JibIIIYIO 

<PaKTH'leCKYIO CB06o){y ,Z{eHCTBHH. 4, 5, 8 H 9 nyHKTbl CO,Zlep)l(aT CBe,Z{eHHJI 

o B03Harpa)l(,ZleHHH BanneHwTeHHY H o B03MeIQeHHH ero H3,Zlep)l(eK. 

0 DOJIHTH'leCKHX DOJIHOMO'IHJIX B KaDHTYJIJIQHH pe'lb He H){eT, HanpOTHB, 

8-if nyHKT CBH,ZleTeJibCTByeT o TOM, 'ITO Ha MHpHbie neperosopbI BaJIJieH

IIITeHH BJIHJITb He Mor. EcnH )l(e, sonpem JToMy, xoe-r,Zle 3Ha'IHTCJI, 'ITO 

BanneHwTeHH o6na,Zlan «noJIHOBJiaCTHeM» (plenipotentia) H npaBOM pe

waTb B sonpocax BOHHhI H MHpa (arbitrium belli et pacis)82 , TO JTO H,ZleT 

Bpa3pe3 c TeM o6CTOJITeJibCTBOM, 'ITO BCe neperoBOpbl, KOTOpbie BeJI Ban

JieHWTeHH, npoBO){HJIHCb JIHWb c orpaHH'leHHbIM DOJIHOMO'IHeM HJIH ,Z{OJl)l(

Hbl 6hIJIH 6bITb paTH<i>HUHpOB3Hbl HMneparopoM83 • B CBOeH pe30JIIOQHH OT 

3 <Pespan.11 1634 r. xyp<i>iopcT caxcoHCKHH Ha sonpoc ApHHMa, c xeM 

H~HO BeCTH neperOBOpbl, OTBeTHJI: « ... c ero KHJl)l(eCKOH MHJIOCTblO rep

uoroM <l>pH){JIJIH,Z{CKHM KaK BbICOKO'ITHMbIM H DOJIHOBJiaCTHbIM ynoJIHO

MO'leHHbIM HMnepaTopa ... 1160 OH Be,Z{eT BOHHY He OT CBOero HMeHH, a OT 

HMeHH H no npHKa3Y Ero BeJIH'leCTBa PHMCKoro HMneparopa, apMH.11 TO)l(e 

nO,Zl'IHHeHa Ero 11Mnepa-ropcxoMy BenH<JecTBy, xoeMy nocTaBHJIH ce6.11 Ha 

cn~6y caMH Ero KHJ1)l(ecxa.11 MHJIOCTh H o<PHuepL1 c con,ZlaTaMH, H 6y.llyT 

ocyIQeCTBJIJITb Ero 11Mneparopcxoro BeJIH'lecTBa arbitrium be/Ii et pacis 
He OT ce6.11 TOJibKO, HO OT Ero HMeHH, DOCKOJibKY 3a HHM coxpaHJleTCJI 

H pe3epsHpyeTcJI Bblcwee cysepeHHOe npaso (jus majestatis)». 3THM eIQe 

pa3 00,Z{'lepKHBaeTCJI, 'ITO HHKaKHe BOeHHbie DOJIHOMO'IHJI He MOryT CTaTb 

OCHOBaHHeM ){JIJI Be,Z{eHHJI MHpHbIX neperosopos84 • 

82 Schebek. Losung der Wallensteinfrage. S. 568; Michael. S. 412; Ritter. S. 283; 
CM. TaKlKe BLIIUe, c. 107, npHM. 74. 

83 ,ll11J1 neperoeopoe c CaKCOHHeii OH no11)"1aer oco6oe noJIHOMO'!He (Forster. II. 
N 327, 329; Dudik. S. 470; Helbig. S. 11; CM. TaKlKe: Wittich. Hist. Z. 68. S. 255, 385). 
<l>Hmmn HcnaHCKHii TOlKe Hane11J111 83JIJleHmTeiiHa noJIHOMO'IHllMH, o6em3ll paTncj>nunpo
eaTL ero pemeHHll (Ritter. S. 252). 

114 Ranke. Analekten. S. 513. - J13 TOH lKe pe30JIIOQHH (N 5) BLITeKaeT, '!TO ece 
neperoeopL! 83JIJleHIUTeiiHa 6LIJIH CBll33HLI c HMnepaTOpCKOH paTHcj>HK3QHeii, a «Heorpa
HH'leHH3ll BJl3CTL B 0611aCTH BOeHHOTO 3)1MHHHCTPHPOB3HHll» (illirnitirte Gewalt circa 
belli administrationem) He MOlKer 61.rri. cj>yHnaMeHTOM )lJlll MHpHLIX TP3KTaToe. 
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1lpeJsb1qauHbIH crnryc, KOTOpbIH BaJIJieHllITeHH nonyqnn Ha speMK 
csoero BToporo reHepanbcKoro cpoKa, Sbipa)l(aJICH B 3KCTpaop.nnHapHou 
caMOCTOHTeJibHOCTH soeHHOI'O rnasHOKOMaH,!J,OSaHHH H s 3KCTPaOp,!1,HHap
HOM S03Harpa)l(,!J,eHHH . .lJ:nKTarypou TaKOH CTaTYC OKa3aJICH 6bI TOJibKO 
s TOM cnyqae, ecmi 6bI ero S03,!J,eHCTBHe Ha o6'beKTHSHYIO npasosylO CH
ryauHIO OJHaqano sse.neHne qpe3sb1qanHoro noJIO)l(eHHH. TaKoe soJ.neu
cTsne, n npas.na, npocrynano s npaKTnKe sJbIMaHHH KOHTPH6yunu n KOH
<t>ncKaunu, KOTOpbie s HHTepecax se.neHHH SOHHbl npesOCXO,!J,HJIH 06b1qHy10 
Mepy. B cnyqae cepbeJHOH onacHOCTH n106ax soeHHaH onepaunx HeMnHy
eMo OTKpbIBaeT HeorpaHnqeHHbIH npoCTop ,!J,JIH ToqKH 3peHHH uenecoo6-
pa3HOCTH. B HHTepecax se.neHHH soeHHbIX .neuCTBHH TPe6yeTcx He TOJibKO 
TO, qTo Henocpe.ncTseHHO csxJaHo co CTPaTernqecKHM n TaKTnqecKHM 
pyKoso.ncTsoM onepauneu, Ho n see, qro KacaeTcx soop~eHHH n )l(HJHe
o6ecneqeHHH soiicKa, TPaHcnopTHbIX cpe.ncTB n noqTosou cny)l(6b1, .nnc
unnnHHbI H HaCTPOeHHH KaK s CSOHX, TaK H s HenpHHTeJibCKHX SOHCKax, 
n nOToMy npn pocTe Mac11ITa6a onepaunii n nepeMeHax s nx TexHnqecKoM 
OCHalL(eHHH Ha CJI~6y soeHHbIM ueJIHM s KOHeqHOM cqeTe MO)l(eT 6bITb 
nocTasneHo see rocy.napcTso s uenoM, cTaHosxch TaKHM o6pa30M cnry
aTHsHo-TexHnqecKHM cpe.nCTBoM ,!J,JIH ,!J,OCTff)l(eHHH onpe.neneHHoro pe3ynh
rnrn. PaJSHTHe npyccKoro soeHHoro KOMnccapnarn ~e 6Mno npnse.neHo 
B KaqecTBe ncTopnqecKoro npnMepa soJMO)l(HOro pacurnpeHHH nepcneK
THS uenecoo6paJHOCTH. TaKoe HCKJIIOqnTeJibHO cnryaTHSHO-TexHnqecKoe 
IlOHHMaHHe .nena, HeCOMHeHHO, ueJIHKOM COOTSeTCTSOSaJIO o6paJy MblC
JieH BanneHUITeiiHa. Heo6b1qauHo cnoco6HoMy opraHHJaropy, KoropbIH 
B TH)l(eJieHUIHX o6croHTeJibCTSax He TOJibKO cyMeJI co6paTb orpoMHOe SOH
CKO, HO O,!J,HOspeMeHHO ynpasJIHJI CSOHMH co6cTSeHHbIMH JeMJIHMH, npn
qeM TaK, qTO OHH npe,!1,JIO)l(HJIH seJIHKOJieDHbIH DO CSOeH HCTOpnqeCKOH 
yHHKaJibHOCTH npnMep MepKaHTHJIHCTCKoro rocy.napcTBeHHoro npaBJie
HHH, pyKoso.ncTsy10IL(erocx TOJibKO paunoHaJibHbIMH n.nexMn uenecoo6-
pa3HOCTH, noqTeHne K .neucrny10IL(HM yno)l(eHHHM CsxlL(eHHOH PHMCKOH 
HMnepHH H K yHaCJie,!1,0BaHHbIM npnsnnerHHM COCJIOSHH scer.na KaJaJIOCb 
HeDOCTH)l(HMbIM. «3TH, HJ HMnepHH, npHXO,!J,HT KO MHe, MHOro MHe roso
PHT o peUieHnxx HMnepcKoro ceiiMa, o 3onoTOH 6ynne n T. n. He JHalO, 
KY,!J,a H .nesaTbCH, KOr,!J,a OHH JaSO,!l,HT 3TH peqn», - rosopHT OH s co6-
CTBeHHOpyqHOH npnnncKe s nnchMe K TpayTMaHc.nop<l>y85 . TonbKO onpe
.nenxeMoe soeHHblMH coo6pa)l(eHHHMH S3HMaHne KOHTpn6yunH H, s elL(e 
6onhUieu creneHH, npaKTHKa 6ecnolL(a,!J,HbIX KoH<t>ncKauHH Momn 6eJ TPY.na 
cTaTb cpe.ncTsoM ycTPaHeHHH TOH noMexn, KaKosoii oKaJbIBanocb cylL(e
CTSYIOIL(ee npasosoe COCTOHHHe. IlOJIHOMoqne, CSH3aHHOe c Ha3HaqeHH
eM KOH<i>HCKauHH, 6bIJIO, KOHeqHo, o6palL(eHO TOJibKO npOTHS sparos H 
MHTe)l(HHKOS, HO s npaKTHKe scex pesOJIIOL(HH 6bIJIO npHHHTO o6'bHSJIHTb 

85 Hallwich. Gesch. III. N 12. S. 16. 
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UOJUITHqeeKOI'O npOTHBHHKa sparoM OTe'leeTBa H B euny :noro UOJIHO
CTblO HJIH 'laeTH'IHO JIHIIIaTb ero npasosoii 3a~Tbl s OTHOIIIeHHH ero JIH'l
HOeTH u ero eo6eTBeHHOeTn. ll see X<e HMnepaTop 6bIJI .n:aneK OT Toro, 
'IT06b1 uenoJib3osaTb TaKoe epe,n:eTso s pesoJIIOUHOHHOM eMbiene. Pa3,n:a
srui: esou nopy'leHIDI, OH eaM He e'lnTan eefo1 snpase ,n:eiieTsosaTb, pyKo
so,n:eTsyHeb O,D;HHMH TOJibKO euzyaTHSHO-TeXHH'leeKHMH eoo6paX<eHHHMH. 
Ott He pueKHYJI uenoJib3osaTb eoeTOHHHe soiiHhI ,n:JIH paeIIInpeHHH esoeii 
IlOJIHTH'leeKOH snaeTH, IlblTaJleb yTBep,D;HTb 3KeTPaOp,D;HHapHbie npasa eo
sepIIIeHHOH snaeTH, - 6bITb MOX<eT, H3 eTpaxa nepe.n: orpOMHbIM aBropu
TeTOM BaJIJieHIIITeiitta. Be,n:b o,n:HHM H3 nputtuunuanbHbIX nonoX<ettuii Mo
ttapxu'leeKux apKaHOS 6bIJI Te3He 0 TOM, 'ITO HeJib3H .n:onyeKaTb, 'IT06bI 
KaKOH-HH6y,n:b quHOSHHK HJIH reHepan eTaHOSHJieH 'lepeeqyp SJIHHTeJib
HblM. B eoqutteHHH «KoMnett,n:uii "foey,n:apH"» (1632), npunueb1saeMoM 
<I>ep,n:uHatt,uy II u, noX<anyii, s eaMoM ,n:ene npouexo,n:gmeM H3 ero oKpy
X<eHHH, npHHUHilbl MOHapxH'leeKoro npasJieHIDI H3JiaralOTeH B cpopMe Ha
ernsneHHH roey.uaplO (no-su,uuMoMy, JTO esoero po.n:a 3asemattue <I>ep
.n:uttatt.n:y III). TaM e HSHbIM HaMeKoM Ha Bannem1rreiitta rosopnTe.si, qrn 
roey,n:apb HH O,D;HOMY reHepany He ,D;OJIX<eH npe,n:oeTaBJI.sITb «HeorpaHH'leH
HOH H a6eOJIIOTHOH snaeTH» (libera et absoluta potestas), (('IT06bl TOT 6e3 
ero noeTaHOSJieHH.sI oeMenusane.si H HMeJI S03MOX<HOeTb oeymeeTSJI.sITb 
see, s TOM quene H SbieIIJHe, a6eOJIIOTHbie snaeTHbJe IlOJIHOMO'IHH H no 
esoeMy yeMOTPeHHIO seex npHTeeHHTb, rpa6HTb H yrtteTaTb, HO 'IT06bI 
eaM OH oernsane.si roey.uapeM Ha,uo seeMH» (ut sine suo seitu is alia quaeque 
et quae summi et absoluti imperii sunt agere et pro libitu suo ornnes vexare 
spoliare et opprimere audeat et possit, sed ipse Prineeps maneat generalis )86 • 

c .upyroii eTOpOHbl, s 1630 r. HMneparnpeKHe eoseTHHKH pa.nu OTKJIOHe
HH.sI KYP4>10pIIIeeKoii neTuuuu oT,uanu soiieKo no.n: KoMaH,!losattue MaKeu
MHJIHatta H npuMeHHJIH s 6opb6e e Kypcp10peTaMH IlOJIHTH'leeKylO aKeH
OMy: HeJib3H HHKOMY ll03SOJI.sITb eTaHOSHTbeH HaeTOJibKO SJIH.sITeJibHbIM, 
'IT06bi UOTOM nona,n:aTb s 3asueHMOeTb OT ero peIIIeHHH. TaKHM o6pa30M, 
HMneparnp s o6oux OTHOIIIeHHHX Haxo.uuneg s TPY.UHOM nonoX<ettuu. Pe
IIIalOIUHM OKa3aJIOeb ysaX<eHHe K eymeeTBylOmeMy npasosoMy eoeTO
HHHIO. B JTOM, eo6eTseHHO rosopH, u JaKJIIO'laeTe.si eyTb ,n:ueKYeeuu o 
.UHKTazype BanneHIIITeiitta. B .ueiieTsuTeJibHOeTH otta KaeaeTeH noJIHOTbI 
HMnepaTOpeKOH BJiaCTH S OTHOIIIeHHH TOI'O, 6bIJia JIH S TOr,UaIIJHeH fepMa
HHH TaKaJI HHeTaHUHH, KOTOpa.si, eoeJiaSIIJHeb Ha ueKJIIO'IHTeJibHbIH eny
qaii, Morna 6b1 ynpa3.D:HHTb ernsIIIue noMexoii 6naronpuo6peTeHHbie npa
sa. Bonpoe o TOM, s KaKoM OTHOIIIeHHH BanneHIIITeiiH ttaxo.n:uneH 
K HMneparnpy, yTpaTHJI esoe 3ffaqeHHe MH ,D;HeKYeeuu 0 BaJIJieHIIJTeHHO-

86 nepene'laTaHO C 3KJeMnm1pa J 668 r. (BeHCKall npH)lBOpHall 6H6JJHOTeKa) 8 CTaTLe 
OcBaJJL.lla Pe.llJJHXa (Redlich 0. Monatsblatt des Vereins filr Landeskunde von 
Niederosterreich. 5 Jahrg. Wien, 1906. Sonderausg. S. 9 ff.). 
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BOH .nmcra-rype, nocKOJibK)' HMnepaTOp ue peUIHJICR .no61>1Tb MR ce6R Hc
KJIIO'IHTeJibHLie npaBa ua ocuoBaHHH CBoero noJIHOBJiaCTHR. KanHzyJijIQHR 
<l>ep,nHuau.na III 24 .nexa6pR 1636 r. CTaJia rocy.napcTBeuuo-npaBOBLIM 
Bbipa)f(eHHeM Toro <PaKTa, 'ITO y HMnepaTOpa 61>ma ornRTa nocJie,nujljl B03-
MO)f(HOCTb c<t>opMHpOBaTb MOIUHYIO ueHTPaJibHYIO BJiaCTb c nOMOIQblO 
BBe,neHHR qpe3BLI'laiiuoro noJIO)f(eHHR. TipH «'1pe3BbI'laHHO HaCTORTeJib
HOH nOTPe6HOCTH» HMnepaTopy XOTR H He H~HO JanpaUIHBaTb pa3peUie
HHe COCJIOBHH, HO ,nJIR c6opa ueo6xo,nHMblX HaJIOfOB OH Bee )f(e JJ:OJI)f(eH 
BLICJiyUiaTb MHeuue UieCTH KYP<i>iopcToB. Ou ue MO)f(eT, CTaJIO 61>1Tb, Bpe
MeHHO co6HpaTb HaJIOrH caM no ce6e, CCbIJIMCb Ha qpe3BbI'laHHbie 06-
CTOfleJibCTBa. TaK)f(e H npH RBHOM uapyUieHHH MHpa HJIH npH ynopHOM 
uenOBHHOBeHHH Toro HJIH HHOro COCJIOBHR eMY He pa3peUiaeTCR o6i.RB
Jlflb ero BHe 3axoua 6e3 COH3BOJieHHR KYP<i>IOpCTOB, cJie,noBaTeJibHO, ,na)f(e 
npH o'leBHJJ:HbIX o6CTORTeJibCTBax Bnpe,nb 6y,neT ueo6xo,nHM oco61>1ii npo
uecc, H npe)f(ffjljl TO'IKa 3peHHR HMnepaTOpa, B COOTBeTCTBHH c KOTOpOH 
o6bRBJieHHe BHe JaKOHa MO)f(eT sczynaTb B .neiicrnue ipso facto, ~e ue 
,nonycKaeTCR. nHMHeH, 6y,ny'IH 3HaTOKOM rocy,napCTBeHHOfO npaBa87 , 3a
Me'laeT no 3TOMY noBo,ny, 'ITO KpaHHRH ueo6xo,nHMOCTb scer.na 6bIJia H3-
JII06JieHHblM npe,nJIOfOM, HO y HMnepaTOpa OH Tenepb OKa3aJICR OTffjJT. ,U3)f(e 
B cJiyqae xpaiiueii ueo6xo,nHMOCTH (in extremo necessitatis casu) OH He 
MO)f(eT npHHHMaTb perneHHR no co6cTBeHHOH BOJie, HO ,D:OJI)f(eH no Kpaii
ueii Mepe BbICJiyrnaTb MueuHe xyp<i>iopcTOB; TeM caMbIM MR uero ,nOJI)f(
uo CTaTb HeB03MO)f(HbIM, COCJiaBIIIHCb ua HCKJIIO'IHTeJibHblH CJiyqaii, 
o6paTHTb «CMeUiaHHbIH crnzyc» (status mixtus) PHMCKOH HMnepHH B no.n
JIHHHYIO MOHapXHIO. 

87 YlKe B csoeM CO'IHHeHHH De juris publici imperii Romano-Germanici (T. V), none
MH3Hpy11 c PeiiHKHHKOM, nnMHeii OTKaJb!BaJJ HMnepaTOpy B plenitudo potestatis (T. I, I. II, 
c. 10, a TaKlKe I. II, c. 8 o plenitudo potestatis). YnoM11HyTOe B TeKcTe MecTO naxo11nTc11 B 
Capitulationes imperatorum (Ed. 2. StraBburg, 1648. P. 696; Ziegler Chr. Wahlka
pitulationen. Frankfurt, 1711. s. 140). HeCMOTpll Ha 3TO HnnOJJHT nanHJICKHH HJ06pa:iHJI 
<l>ep11nnan11a III THpattoM, KOTOpbIH, napyurns KOHCTHTYl.lHIO, BbIJBaJJ onpas11annoe conpo
THBJJettne (De Ratione Status. Pars I. Cap. 7). 
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IIEPEXO,ll K CYBEPEHHOH ,llHKTATYPE 
B yqEHHH 0 rOCY,llAPCTBE XVIII B. 

Bo <l>paHUHH npaBneHHe a6comoTHoro MOHapxa ocymecTBJIHJIOCL 
qepe3 KOMHCCapoB. 11HTeH.z:i:aHT, 3Ta onopa KOponeBCKOH a.D:MHHHCTPaUHH, 
OilJIOT e.z:i:HHCTBa If ueHTpaJIH3aUHH, «HCTHHHbIH areHT KoponeBCKOH BJia
CTH» (le vrai agent de l'autorite royal), 6Lrn KOMHccapoM1 • Ero qnH HMe
HOBancx «KOMHccap, HaJHaqaeMblH .z:i:nx Ero BenuqecTBa B npoBHHUHHX 
If reHepanHTeTax KoponeBCTBa If CJie.D:HIQHH Ja HCilOJIHeHHeM npHKa30B 
Koponx» (commissaire departi pour S. M. dans les provinces et generalites 
du royaume et pour l 'execution des ordres du Roi). 3ro 61>m rnaBa reHe
panHTern, npoBHHUHH HJIH .z:i:enaprnMeHTa, KOTOporo MO)KHO 6bIJIO B mo-
6oH: MOMeHT OTOJBaTb If qeH: OKpyr (HHTeH.z:i:aHTCTBO) He COBna.z:i:an c .z:i:py
rHMlf a.D:MHHHCTPaTHBHblMH HJIH cy.z:i:e6HbIMH OKpyraMH (ry6epmrropCTBaMH 
HJIH napnaMeHTaMH). B XVIII B. cymecTBOBan 31 TaKOH .z:i:enaprnMeHT H 
eme 6 61>rno B KOJIOHHxx2 • HaJHaqeHHe, npH KOTopoM B1>16op 061>1qHo ocy
mecTBJIHJICH HJ qucna maitres de requetes, T. e. qneHoB CoBeTa, npoHJ
BO.D:HJIOCL reHepanbHblM HHCneKTopoM qmHaHCOB; MH norpaHHqHbIX npo-

1 Hanotaux. Origines de !'institution des intendants. Paris, 1884; Esmein. Cours 
d'histoire du droit franr;ais. 9 ed. Paris, 1908. P. 590; Lavisse. Histoire de France. VIII, I. 
P. 151; Holtzmann R. Franztisische Verfassungsgeschichte (Below-Meineckes Handbuch), 
1910. S. 396 ff. - Ctta'!ana HHTett.uaHtaMH HaJI>Ieannci. no.11enemnec.11 npn Cl>pattue I 
cn)'JKamne rpalK.uaHcKoro ynpaBJieHn.11 (tresorerie de France); OHH nn6o exo.unnn e CoeeT, 
nn6o 6i.mn 6nHJKH K HeM)'. 3a.uaqa nx no cymecTBy cocToJ1Jia e ocymecTBJieHHH ttamopa H 
ee.ueHHH C'leTOB, 0.llHaKO tresorerie JaHHMaJiaci. TaKlKe o6I>I'IHI>IMH H '1pe3Bbl'laHHI>IMH .uena
MH BOeHHOH a.UMHHHCTpaUHH, apTHJIJiepHH, <jmoTa, .llBOpa HT . .11. Ha.uJOpHble nOJIHOMO'IHJI 
nocTeneHHO pa3pOCJIHCb B opraHHJaUHOHHble. noJIHOMO'IHJI «HaJHa'!aeMblX KOMHCCapOB» 
(commissaires departis), HHTeH.uaHTOB H OTplllKaeM!.IX HMH .ueneraTOe HHJwero ypoett.11 
6blJIH OTMeHCHbl JaKOHOM OT 26 HIOHll 1790 r. c TOTO MOMCHTa, Kor.ua Ha'laJIH .llCHCTBOBaTb 
ttoei.1e a.1IMHHHCTpaTHBHi.1e opraHbI .uenapraMeHTOB H .llHCTpHKTOB (Duvergier. Collection 
des lois. Paris, 1824. I. P. 262). )leKpeT Haunottani.ttoro KOHBeHra OT 24 Ho116p.11 1793 r. 
(18 cj>pnMepa II ro.ua no pecny6nnKaHCKOMY neTOC'IHCJieHmo) Hanaran apecT Ha ecex 
6b!BWHX HHTCH.llaHTOB, '1T06i.1 JaCTaBHTb HX OT'IHTaTbCJI B ceoeii .11e.11TeJI!.HOCTH (Duvergier. 
VI, 373). 

2 CM.: Petit Emilien. Droit public ou gouvemement des Colonies Franr;oises. Paris, 
1771; ed. A. Girault - Paris, 1911. 
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BHHUHH - no npe,nJIO)f(eHHIO BOeHHOro MHHHCTpa. Ey,nj"IH KOMHCcapoM, 
HHTeH,naHT HMeJI TOJibKO Te nOJIHOMoqm1, KOTOpbie B OTHOllleHHH ero caMO
ro H Kpyra ero 3a,naq BbITeKanH H3 KOMHCCHOHHOro nopyqeHIDI. IloJIHO
MOqm1 3TH 6bIJIH pa3JIHqHbIMH .nmr pa3HbIX npOBHHUHH H 3aBHCeJIH OT JIHq
HOCTH HHTeH,naHTa; B 3aTpy,nHHTeJibHbIX cnyqaHx OH o6paIQaJICH 3a 
HHCTPYKUHHMH B ueHrpanbHYIO HHCTaHUHIO. B o6IQeM H uenoM OH .noil)f(eH 
6hrn cne,nHTh (veiller) 3a BCeM, qTo Kacanoch cy,ne6Horo, nonHueiicKoro H 
cjrnHaHCOBOfO ynpaBJieHmI, 3a60THTbC'1 0 no.n,nep)f(aHHH o6IQecrneHHOfO 
nopx,nKa (le maintien de hon ordre) H ocyIQeCTBJIHTh o6IQHH Ha,n3op 
(inspection generale) 3a BCeM, qero Tpe6oBano cn~eHHe Koponro H qro 
IIIJIO Ha 6naro ero no.n,naHHhIM. Cro.na Bxo,nHno pacnpe.neneHHe H B3HMa
HHe HanOroB, KOHTpOJib Ha):{ OTilpaBneHHeM npaBocy,nHH, pa3MeIQeHHe BOH
CKOBbIX no.npa3,neneHHH B pa3JIHqHbIX MeCTHOCTHX, Ha6op BOHCKa H pa3-
pellleHHe B03HHKaBIIIHX npH 3TOM BOnpOCOB H cnopoB, 3aroTOBKa 3epHa 
,nn'1 CKna.L{OB3 ' ycTaHOBJieHHe npe,neJibHbIX ueH Ha npo,noBOJibCTBHe B cny
qae ero HexBaTKH, co,neHCTBHe pa3BHTHIO 3eMne,neJIHH, TOproBJIH H peMe
cen, co.nep)f(aHHe .nopor, MOCTOB H o6IQeCTBeHHbIX 3,L{aHHH, HHbIMH CJIO
BaMH, Bee, OT qero JaBHceno «6narononyqHe rocy.napcrna» (le bien de 
l'etat). OH 6brn o6x3aH oTnpaBJIHTh ,noHeceHHH Koponro, no.n %HM Haqa
noM OH HaXO.L{HJICH, H ero CoBery, HHcpopMHpyx HX 060 BCeM, qro npoHC
XO.L{HJIO B ero OKpyre H 0 TOM, qTo, nO-BH.L{HMOMy, H~anOCb B pecpop
MHpOBaHHH. Oco6bIM nocrnHoBJieHHeM CoBern eMy Morno 6bITh nop]"leHo 
BeCTH paccne,noBaHHe, cy.ne6Hoe cne.ncrnHe H 3KcneprH3y, pe)f(e eMY no
pyqanacb no.nroroBKa cy,ne6Hoii npoue.nyphI HJIH ,na)f(e npHHHTHe cy,ne6-
HhIX pellleHHH. 06hiqHo OH caM He npHHHMan TaKHX pellleHHH, a .L{OJI)l(eH 
6bIJI no3a60THTbC'1 0 TOM, qTo6hI OHH npHHHMailHCb cy,noM, B qbeH KOMne
TeHuHH OHH Haxo,nHJIHCh cornacHo ycrnHoBneHHOMY nop».ney. Cy,naM OH 
.non)f(eH 6brn ocTaBJIHTh H Bee cnopHbie .nena no BonpocaM onpe.neneHHH 
cyMMbI HanoroB H HX B3HMaHHIO. B CJij"lae o6IQeCTBeHHbIX BOJIHeHHH, 
B oco6eHHOCTH npH KpeCTb'1HCKHX BOCCTaHHHX, Hepe,nKHX BO BpeMH c6o
pa ypO)f(aH, B KaqecTBe nepBOH H nocne,nHeH HHCTaHuHH pellleHH'1 B no
px,nKe oco6oro npOH3BO.L{CTBa npHHHMan )l(aH,napMCKHH npeBO HJIH ero 
3aMeCTHTenh (lieutenant)4 • lfHTeH,naHT (HJIH orpx)KaeMhIH HM .neneraT) qa-

J KaK KOMHCcapoB (commissaires) HHTeH)laHTOB CJie)lyeT OTJIHqaTb OT KOMHCCHOHepoB 
(commissionaires) npHBHJiernposaHHbIX 1epHOBbIX accouHauHH. Y ct>. BonbTepca (Wolters F. 
Studien iiber Agrarzustlinde und Agrarprobleme in Frankreich von 1700 bis 1 790. Staats
und Sozialwissenschaftliche Forschungen I Hrsg. von Schmoller und Sering. Bd XXII. H. 5. 
Leipzig, 1905. S. 277) 3TH nocJie)lHHe TOJKe HaJBaHbl KOMHCCapaMH, OllHaKO 3TO HMeHosa
HHe ue-roquo. 

• ct>opMynHposKa nopyqeHHll 6bma TaKosa: «Ilopyqeuo JKaH)lapMcKoMy npeso H ero 
JaMeCTHTemo, qTo6bI 6bIJIH OCBe)lOMJieHbl 0 scex BOJIHeHHllX H c6opmuax, KOH MOIJIH 6bl 
nO)lHllTb 6yHT HJ-Ja 1epua; qT06bI OHH seJIH npouecc H BLIHOCHJIH npHroBop KaK CYllbH H B 
nocne11uei1 HHCTaHUHH; npHKaJ Ero BenHqecTBa Ha see speMll paccMOTPeHHll 11ena» 



,nHKTATYPA 119 

cTo Ben neperoBOphI c BOCcTaBUIHMH, a npH nnaTe)KHhIX H TPY.LIOBhIX KOH

cpnHKTax CTPeMHncg K nocpe,LIHH<IecTBy Me)K.z:IY 6acry10~HMH pa6otIHMH 

H pa60TO,LlaTenHMH. 06bI'IHO OH HeOXOTHO npn6eran K CHnOBhIM MepaM, 

a ,LleHCTBOBaJI «C BenHqaifUieH OCTOpO)KHOCThIO», noCKOilhKY H3 onhITa 

6brno H3BeCTHO, 'ITO OT non11ueiicKHX Mep H 3anpeTOB nonh3a B TaKHX 

cnyqagx 6hrna HeBenHKa5 . IlpH Heo6XO,LIHMOCTH OH HCnpaUIHBaJI qpe3BhI

qaifHhie nonHOMO'IHH OT CoBeTa, ocy~ecTBnHn BTOp)KeHHe c noMO~hIO 

Boopy)KeHHOH CHilhl H npHHHMaJI TPe6yeMhie MepbI, B KOTOpbIX o6H3aH 

6hrn OT'IHTaThCH. B OTnH<IHe OT o6hI'IHOH Ha.z:13opHOH H a,LIMHHHCTPaTHBHOH 

,LleHTenhHOCTH ero cpyHKUHH, B KOTOpOH OH BhICrynan KaK KOMHCCap .neif

CTBHH, Ha3hIBaJiaCh «HCnOnHHTeilbHOH BnaCThIO» (autorite executive) H 

HHOr,Lla xapaKTepH30BaJiaCb KaK «CBOero po.na ,LIHKTarypa»6 • 06)KaJIOBa

HHe npHHHMaeMhIX HHTeH.naHTOM Mep, anennHUHH K CoBery- ecnH noc

ne,LIHHH He OT,LlaBaJI HHhIX pacnopg)KeHHH - He HMenH OTnaraTenhHOro 

,LleHCTBHH. 11HTeH,LlaHT Ha3Haqan .neneraTOB HH3Uiero paHra, KOTOpbIM caM 

nnaTHn )KaJIOBaHbe H KOTOpbIX MOr B n106oii MOMeHT OT03BaTb. Ero pe3H

,LleHUHH HaXO,LIHnaCh B rnaBHOM ropo.ne OKpyra, O,LIHaKO He pe)Ke O,LIHOro 

pa3a B ro.n (npH Konh6epe He pe)Ke .LIBYX pa3) OH .non)KeH 6hrn coBepUiaTh 

HHCneKUHOHHbie noe3,LIKH no OKpyry. 

Ey,nyqn npe.ncrnBHTeneM ueHTPaJihHOH BnaCTH, HHTeH.naHT ecTeCTBeH

HhIM o6pa30M npOTHBOCTOHn npoBHHUHaJihHhIM H MeCTHhIM Kopnopaun

HM, B UIHpOKOM o6l>eMe coxpaHHBUIHM COCilOBHYIO IOpHC,LIHKUHIO H ca

MoynpaBneHHe. OhinH, KOHe'IHO, H TaKHe HHTeH,LlaHThI, KOTOpbIM y,naBaJIOCh 

JaHHTh ,LIOBOilhHO He3aBHCHMYIO n03HUHIO no OTHOUieHHIO K ueHTPaJihHO

MY npaBHTenbcTBy; HO 6onhUIHHCTBO H3 HHX B CBOeH KOMHCCapCKOH ,LleH

TenhHOCTH HBilHnHCh Ha,Lle)KHhIM opy.nneM ueHTPailH3aUHH H B c11ny 3TOro 

BcrynanH B KOHcpnHKT c «npoMe)KYTO'IHhIMH HHCTaHUHHMH» - c napna

MeHTaMH, cocnOBHHMH H ropo.naMH CBOHX npoBHHUHH; c ry6epHaTopaMH, 

(Commet de prevot de la marechaussee et son lieutenant pour connaitre des emotions et 
attroupements qui pourraient survenir a I' occasion des grains; ordonne que par eux le 
proces sera fait et parfait, juge prevotalement et en demier ressort; interdit S. M. a toutes 
cours de justice d' en prendre connaissance). B c.rryqae Ha.rto6Hocrn MOlKHO 6b!JJO BpbIBancll 
B JlOMa, apeCTOBblBaTb JllO)leH, HO )'JKe TOma cy!lleCTBOBaJJ YKaJ, cornacHO KOTOpOMY apec
TOBaHHOro CJie)lOBaJJO )lOnpoCHTb B cy)le6HOM nopll.11Ke B Te'leHHe 24 '!aCOB. 06 3TOM yKaJe 
ToKBHJJb rosopHT: <<3TO ycTaHOBJJeHHe 6bIJIO He MeHee <t>opMaJJbHbIM H co6JJI0.1laJJOCb He 
6onee, '!eM B Hawn JlHH» (cette disposition n'etait ni moins formelle ni plus respectee que 
de nos jours (Tocqueville. Ancien regime. P. 314)). 

s Y Jlesaccepa (Levasseur. Histoire des classes ouvrieres avant 1789. Ed. 2. T. II. 
Paris, 1901) Ha c. 805-815, rne onncaHbI MHOrO'!HCJieHHbie cnyqaH BOJJHeHHH cpe.11H 
pa60'IHX H nO)lMaCTepbeB, C006!1laeTCll, '!TO OJlHO JlOHeceHHe, HCnpaWHBaBwee oco6bIX 
JleKpeTOB npOTHB ny6JJH'IHblX c6opH!ll H oco6bIX nOJIHOMO'IHH JlJlll HCnOJJHeHHll nopy'le
HHH, Ha noJlllx co.1leplKHT noMeTry: «HH'lero TYT He no)lenaewb» (ii n'y a rien a faire). 

• Bonald. Theorie du pouvoire, 1794. T. III. Sect. II (la theorie de )'administration 
civil), CEuvres. T. XVI. P. 116. 



120 K. UJMlfTT 

KOTOphie 61.urn BOeHa'Ia.JihHHKaMH, HaJHa'IeHHhIMH KOMHccapaMH BpeMeH
HO, HO oce,na.rrH Ha CBOHX MecTax nmKH3HeHHO H 3aqaczy10 HMenH _na)l(e 

Hacne,ncTBeHHhie 'IHHhI; a Tal{)l(e c KOMHccapaMH-nocpe,nHHKaMH ( commis
saires intermediaires), KOTOpbIX COCilOBHJI Ha3Ha'Ia.JIH MJI c6opa Ha.JIOfOB7. 

Ilo3TOMY HHTeH,naHThI, B 'IhHX ,neiiCTBHJIX npoJIBnMaCb snaCTb QeHTpa.Jih
HOH 6iopoKpaTHH, y)l(e c paHHHX nop no,nsepranHch MHOro'IHcneHHhIM 
Hana,nKaM, HJ KOTopi.1x HaH6onee HJBeCTHhI JaMe'IaHHJI repuora ,ne CeH
CHMOHa B ero MeMyapax H <l>eHenoHa B ero nuci.Me 1710 r. K repuory .ne 
lllespe3y. Hana,nKH 3TH He cMonKanH Ha nporn)l(eHHH scero XVIII seKa. 
061.IrpbIBaJI 'IHCilO HHTeH,naHTOB, HX Ha.JhIBaJIH «TpH.nl.laTblO THpaHaMH»8 • 

IlOMHMO TOfO 'ITO 6iopoKpaTHJI npenJITCTBOBa.Jia ,noczyny K KOpOillO H OH 
see BH,nen TOilhKO ee rna.JaMH9, Ba)l(HeHlllaJI npH'IHHa He,nOBOilhCTBa co

CTOJIIla B ycTaHaBnHsaeMbIX KoponeM npOTHBOKOHCTH'l)'QHOHHhIX, T. e. He 
cornacosaHHhIX c cocnoBHJIMH, Hanorax, npH pacnpe.neneHHH H c6ope 
KOTOpbix npoHJsony HHTeH,naHTOB npe,nocTasnJinaci. 6oni.rnaJI cso6o,na. 

IlpOTHB rocy,napeBbIX KOMHCCapoB nOCTOJIHHO 803HOCHilHCh )l(a.JI06bI co 
CTOpOHhI «npoMe)l(YTO'IHbIX» HHCTaHl.lHH, T. e. COCilOBHOfO caMoynpasne
HHJI. IlpH HecoseprneHHoneTHeM Jiio,noBHKe XIV, s 1648 r., o6be,nHHeH

Hbie napH)l(CKHe cy,ni.1 CYMenH socnpenJITCTBOBaTb HaJHa'IeHHIO HecKonb
KHX HHTeH,naHTOB; snpo'IeM, no3,nHee HX KOMHCCHOHHbie nopyqeHHJI, xorn 
61.1 qacTH'IHO, 61.rnH soJo6HosneHhI. Ilo,no6Ho TOMY KaK KOHCHnHapttaJI 
TeopHJI, BhICTYfiaJI npoTHB nancKoii plenitudo potestatis, JaCTaBHna C'IH
TaTbCJI c TeM, 'ITO nonHOTa snaCTH ,nOil)l(Ha ocyll.leCTBilJITbCJI He nanoii, 
a uepKOBhlO, H nana ,non)l(eH soJ,nep)l(HBaTbCJI OT Henocpe,ncTBeHHoro BMe

rnaTen1>cTBa B HepapXH'IeCKHH nopJI,nOK H B op,nHHapHylO KOMneTeHQHIO 
'IHHOB10 ; no,no6HO TOMY KaK COCilOBHJI fepMaHCKOH HMnepHH (nycTI. H 
c HHhIM ycnexoM) C'IHTanH, 'ITO majestas o6na,naeT He HMnepaTop, a caMa 

HMnepHJI, imperium, H HMnepaTop JIBilJieTCJI TOilbKO ee 'IaCTbl011 ' - TaK 

7 Ha nepBbIX nopax KottcnrryattTa eme coxpattHJia Ja HHMH HX lj>yttKUHH; OHH oT.11ene
HbI OT KOMHccapoe-noMOIUHHKOB (commissaires additionells), }"laCTeoeaewHx e ynpaBJJe
HHH «C o.1106peHHll KOpOJJll» (sous le bon plaisir du Roi); CM . .11eKpeT OT 12 ,11eKa6p11 1789 r. 
(Collection Duvergier. I. P. 73, 75, 106, 109, 181 ). ,l{e11TeJibHOCTb KOMHCcapoe-nocpe,11ttH
KOB JaKOH'IHJiaCb 31 .11eKa6p11 1790 r. 

8 CM.: Wahl A. Vorgeschichte der Franzosischen Revolution. Bd I. Tiibingen, 1905. 
S. 8-9 co CCblJIKOH Ha Dubuc. L' intendance de Soissons, 1902 ( OCTaJIOCb MHe tte.11ocryntto ); 
Ardasheff. Revue d'histoire modeme, 1903; Necker. Administratio des finances. III. P. 379. 

9 3.11ecb MOlKHO ecnOMHHTb ece Te «opraHH'leCKHe» o6pa3bl, K KOTOpblM mo6HJI npH6e
raTb Pycco H KOTOpbie 6bIJIH CTOJib nonyn11pttbl B :moxy PeBOJIIOUHH: HHTCH,1laHTbl - 3TO 
«rnaJa» KOpOJill HJIH COBeTa; nocJiellHHH OJJHUeTBOplleT «MblWJJeHHC» HJIH «BOJIIO»; eCJIH 
HHTCH.1IaHT Ha.11en11eTCll nOJJHOMO'IHlIMH llJlll K3KOro-JIH6o .11eiiCTBHll, TO OH lIBJ!lICTCll «py
KOH», HJIH «llJlaHblO», KOpOJJll HT. ,11. 

'" CM. eb1we, c. 63 H cne.11. 
II B ony6JIHKOBaHHOH TOM33HCM .1IHCCCpT3UHH r. relj>lj>epa «0 .1IBOHCTBeHHOM cy6l.eK

Te BCJIH'IHll» (De duplici majestatis subjecto, 1672), KOTOPYIO fHpKe npH HJJ!OlKCHHH noro 
y'leHHll (Altlzusius. S. 168) He ynoMHHaeT, HO KOTOpa11 TeM He Mettee npe.11cTaBJIJ1eT 60Jib-
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H BO <i>paHUY3CKHX napnaMeHTaX rosopHJIOCL 0 TOM, 'ITO KOpOJIL He CTOHT 
BHe rocy,!lapcTBa, a caM JIBJIJleTCJI lJaCTLIO KopoJieBCTBa12 . «MepapXHIO 
npoMe:lKyTO'IHLIX snacTeH» (gradation des pouvoirs intermediaires) onu 
C'IHTaJIH «CBHll.{eHHLIM 3aJIOrQM» (depot Sacre), CBJl3YIOU{HM aBTOpHTeT 
KopoJIJI c .llOBepueM napo,!la. CaMOCTOJITeJILHOCTL cocnosuu B sonpocax 
npasocy.llHJI u ynpaBJieHHJI ell.{e u B XVIII B. ocrnaanacL nacroJILKO aenu
Ka, 'ITO a6COJIIOTH3M <i>paHQY3CKHX Koponeu HeJIL3JI H cpaBHHBaTL, K npu
Mepy, c a6coJIIOTH3MOM Hanoneona13 . ,[{rr11 TaKoro MonapxucTa, KaK Eo
HaJIL.ll, MOHapXHJI H ynacJie)lOBaHHble npoMe:lKyTO'IHLie BJiaCTH nepa3pLIBHO 
CBJl3aHbl .llpyr c .llpyroM, a KOMHCCapLI-HHTeH)laHTLI npe,!lCTaBJIJllOT co6ou 
yqpe)l()lenue, napyma10ll.{ee ucTopuqecKHH npunuun MOHapxuu. Oco6en
no y MoHTeCKbe ylfeHHe 0 rocy,!lapCTBe CTaHOBHTCJI DOHSITHblM TOJILKO 
TOr)la, KOr)la Mbl npHHHMaeM BO BHHMaHHe, 'ITO H)leH npoMe)ICyTO'IHLIX 
HHCTaHQHH 3aHHMaeT B HeM nauaa:lKHenwee MeCTO. B OCHOBe pacxo)l()le
HHH Me)IC.llY MonTeCKLe 11 Ilpocaell.{eHHeM Jie)ICHT cnop, KoropLIH B c<l>epe 
DOJIHTH'leCKOH H a)lMHHHCTPaTHBHOH )leHCTBHTeJILHOCTH wen Me)l()ly KOH
cepBaTHBHblM COCJIOBHblM caMoynpaBJieHHeM, T. e. «Onocpe,!lOBaHHOH» 
rocy,!lapCTBeHHOH BJiaCTblO, r)le B KalJeCTBe nocpe,!lHHKOB BbICrynalOT 

woii HHTepec )VIII opraHH'leCKOH rocynapcTBeHHO-npa80BOH TeopHH, a8TOp 8H08!. o6pa
maeTCll K fpoumo H K ero yqeHHIO 0 TOM, '!TO Hapon MOllCeT nOJIHOCT!.IO nepenan C80H 
npasa K0My-11n60 npyroMy; 8 naparpacf>e 18 (8c11en 3a OcnaHnpoM (Loe. cit. P. 468), 
KOTopi.1ii TYT eocnpoH380.llHT apryMeHT aHrnniicKOro Kopo11J1.HK08a I nparn8 IieJI11apMHHa) 
recj>cf>ep ro8opnT: MOHapxoMaxn, KaK H Ani.ry3nif, He OTJIH'lalOT Hapon (populus) OT rocy
napcTsa (civitas) H npOTH80noCTaBJllllOT Hapon KOpo1110, KaK eCJIH 61.1)TO61.mH )18e p33H!.Ie 
8ell(H H K0p011!. CTOllJI 61.1 8He rocynapCTBa, rorna KaK 0 civitas, CKOpee, CJle)IOBaJIO 61.1 
ro80pHT!. earn tamquam totum complecti in se regem. TaKHM o6p330M, Te3HC o TOM, '!TO 
rocynapCT80 COCTOHT H3 MOHapxa H Hapona, 61.m 8!.ICK33aH Yl!Ce 8 XVII CTOJICTHH, H npH
opHTCT, KOTOp!.!ii r. 0. MeiicHep (Meisner H. 0. Die Lehre vom monarchischen Prinzip. 
Breslau, 1913. S. 226. Anm. 3; S. 230. Anm. 4) arnaeT 810pTeM6eprcKoMy nenyTBry Kec-
11epy 3a ero CJI08a, np038y<la8WHe 8 1819 r. ( «C08epweHHO H08aTopcKall, npellC)le He 
8CTpe'!alOII(3llCll cf>OPMYJia» ), y r-Ha Kecnepa MOllCHO, nOllCaJiyH, ocnopHT!.. 

12 «Kopo111. 8XO.llHT 8 KOpo11e8CTBO» (le Roy est au Royaume ), - CK33aHo 8 napnaMeHT
cKOM nOCTaHOBJleHHH ar 20 )leKa6pll 1527 r., UHTHpyeMOM 8 napnaMeHTCKHX HaCTaBJleHH
llX OT 9 anpenll 1753 r. (Utrecht. 1753. P. 11) Hy <1>11aMMepM0Ha (Remontrances. Collection 
des documents inedits. T. 56. Paris, 1888. I. P. 568); TaM llCe YK33!.18aeTcll pa3HHUa MellCJIY 
cysepeHoM, 'II>H noJIHOMO'IHll .llOJlllCHI>I 61.1Ti. orpaHH'leHi.1, H cy8epeHHTeTOM. Bnpo'leM, 
OT8eT KOp011ll TOllCe OCH08aH Ha )TOM «e)IHHCT8e». OH 3.llpecyCT yrp03!.I KallC)IOMy, KTO 
OCMeJIHTCll OTJIY'IHT!. ero OT HaUHH KaK «06oco611eHHOro Tena» (corps separe), H nO)l'lep
KH8aeT, '!TO OH e)IHH c Hapo.llOM. TaK08!.l 6!.IJIH ero 3HaMeHHT!.le CJI08a Ha napnaMeHTCKOM 
3aCe)laHHH 1766 r. OnHaKO H3 noro e)IHHCTBa OH HanpllMYIO 81.180.llHT, '!TO «nOJIHOTll>> 
(plenitude) ero 8JlaCTH He )IOJlllCHa HMeTE. HHKaKHX orpaHH'leHHH. Beni. 80npoc COCTOHT 8 
TOM, KTO OTOllC)leCTBJllleT ce6ll c TaKHM e)IHHCT80M H ncno111.3yeT 3TO TOllC)leCT80 8 nOJIHTH
'!eCKHX UeJlllX; 3TOT 80npOC HeJl!.3ll peWHT!., OT8eTH8 «H TOT, H .llpyroif» HJIH «HH TOT, HH 
npyroii, a KTO-TO TpCTHH, 8038!.!WalOII(HHCll Ha)I HHMH H HX 8 ce6e ofri.eMJllOII(HH». 

13 3aMe'!aTeJIE.H!.le npnMep!.! npH8e)leH!.I y <l>yHK-IipeHTaHo (Funck-Brentano. 
L'ancienne France, le Roy. Ed. 2. Paris, 1912). 
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MHOro1mcneHHbie He3aBHCHMbie KOpnopauHH, - H uelITpMH30BaIIHOH 610-

poKpaTHeii, HenocpeJJ.cTBeHHO no11yqa10meii }J.eiicTBeHH)'IO c1my B 111060M 

npoH3BOJihHOM nymcre. MoHTeCKhe 6Lm qneHOM napnaMeHTa, a HaH6onee 

3HaqHTeJibHhIH cpeJJ.H <l>H3HOKpaTOB npeJJ.CTaBHTeJib npocBeIQeHHOro ro

cyJJ.apcTBeHHOro a6coJIIOTH3Ma, T10pro, HMen 3a nneqaMH KapLepy HH

TeH}J.ama. 

CornacHo MoHTeCKhe, «npoMe:lKyToqHLie BJiaCTH» cocTaBm110T cy

mecTBeHHLIH npH3HaK MOHapxHqecKoro npaBJieHHH, co61110}1.a10mero <l>YH

JJ.aMeHTMLHL1e 3aKOHhl. 3aKOHaM HY:lKHa onocpeJJ.y10maH HHCTaHUHH, KO

TOpaH nponycKaeT CKB03b ce6H TeqeHHe rocyJJ.apcTBeHHOH BJiaCTH, 

npenHTCTBYH npOH3BOJibHbIM H BHe3anHhIM npOHBJieHHHM rocy}J.apcTBeH

HOH BOJIH. MMeHHO apHCTOKpaTHH, ceHLOpHaJILHoe H naTpHMOHHaJILHoe 

npaBOCYJJ.He, JJ.YXOBeHCTBO H CJIY:lKaIQHe «3aJIOroM 3aKOHa» (depot de 

lois) He3aBHCHMhle cyJJ.LI, T. e. ippattuy3CKHe napnaMeHThI, HBJIHIOTCH rn

KHMH npoMe:lKyToqHhIMH nperpa}J.aMH BCeBJiaCTHIO rocyJJ.apcTBa, a BOB

ce He rocyJJ.apeB CoBeT, KOTOpbIH no CBOeii npHpO}J.e CKJIOHeH BblnOJI

HHTb CHIOMHHYTHYIO BOJIIO rocy}J.apH H He MO:lKeT 6b!Tb depot Sacre 

<l>YHJJ.aMeHTaJihHhIX 3aKOHOB, a KpOMe Toro, HMeeT B cpaBHeHHH c yno

MHHYThIMH onocpeJJ.ylOIUHMH KopnopauHHMH eme H TOT He}J.OCTaTOK, qTo 

He JJ.eiicTByer <<nepMaHeHTHO». He pacnonaraeT OH H JJ.OBepHeM Hapo

JJ.a14. B uenoM MoHTeCKhe BhICKa3LIBaeT Te :lKe caMLie MhICJIH, KOTOpLie 

COJJ.ep:lKaTCH B peMOHCTpauHHX, H HaXO}J.HTCH B KpaiiHeii onn03HUHH K 

IlpocBeIQeHHIO- K BOJihTepy H <l>H3HOKpaTaM, KOHM Tpa}J.HUHOHHble KOp

nopauHH H HacJie}J.yeMLie qffHhl Ka3aJIHCb BapBapCKOH (TOr}J.a roBOpHJIH: 

rOTCKOH) 6ecCMbICJIHUeii H noMexoii B HX pauHOHaJibHbIX cxeMaX. Ilpo

CBeTHTeJIH BH}J.eJIH rocyJJ.apCTBO TaKHM :lKe, KaKHM }J.eHCTHqecKaH MeTa

<l>H3HKa BH}J.eJia MHp03}1.aHHe: I>or, HaXOJJ.HIUHHCH 3a npe}J.eJiaMH 3TOro 

MHpa, ycTpOHJI ero nOJJ.06Ho HeKoeii COBeprneHHOH MallIHHe, }J.eHCTBylO

meii no 0)1.Ha:lK}J.bl ycTaHOBJieHHbIM 3aKOHaM; TOqHO TaK :lKe 3aKOHO}J.a

TeJih co6HpaeT MallIHHY rocyJJ.apcTBa. Pa.D.H 6011Lrneii HarnHJJ.HOCTH cBo

HX KOHCTPYKUHH MoHTeCKLe HcnoJIL3yeT o6pa3 Be COB (balance), KOTOphIH 

14 Esprit des lois. L. II. Cap. 4: «TipoMelK)'TO'IHLie BJiacrn, no.11'IHHeHHL1e H 3aBHCH
MLie, o6pa3yt0T npHpo.11y MOHapxH'!ecKoro npaBJieHHll» (les pouvoirs intennediaires, 
subordonnes et dependants, constituent la nature du gouvemement monarchique, c'est a 
dire de celui un seul gouveme par les lois fondamentales. J'ai dit /es pouvoirs intermediaires, 
subordonnes et dependants: en e.ffet, dans la monarchie, le prince est la source de tout 
pouvoir politique et civil. Ces lois fondamentales supposent necessairement des canaux 
moyens par ou coule la puissance etc. Le conseil du monarque n'a point a un assez haut 
degre la confiance du peuple). KypcHBOM YKa3aHLI TaK Ha3L1saeML1e «KapTOHLI>>, T. e. MecTa, 
KOTOpLle ueH30p BeJJeJJ HcnpaBHTL; 06 3TOM MeCTe CM.: Vian L. Histoire de Montesquieu. 
Paris, 1878. P. 261. - HcnpaBJieHHll noKa3LIBalOT, B KaKoii Mepe npaBHTeJJLCTBO a6como
THCTCKOro rocy.11apCTBa CTpeMHJJOCL OCJJ36HTL COCJJOBHLle H,lleH. 
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B XVII-XVIII BB. npHMemrncH K mo6oMy BH.D.Y rapMOHHH (Bo Bce

JieHHOB, BO BHemHeB H BHyrpeHHeB IlOJIHTHKe, B c<t>epe MOpaJIH H HauH

OHaJibHOB 3KOHOMHKH) H BOBCe He o6H3aTeJibHO HMeJI a6cTpaKTHO-pauH

OHaJIHCTH'IeCKHB CMbICJI. Y'leHHe o TaK HaJbIBaeMOM paJ,D.eJieHHH BJiacTen 

HeJib3}1 IlOHHTb, eCJIH cocpe,D.OTO'IHBaTbC}I Ha CJIOBax 0 pa3,D.eJieHHH HJIH 

pa3rpaHH'leHHH, a He Ha 3TOM 06pa3e BecoB 15 • ,UomKHa 6b1Tb nocTpoeHa 

cHcTeMa BJaHMHoro KOHTPOJIH, npoTHBO,D.encTBHH H C,D.epxmBaHHH. O.zwa 

BJiaCTb c,D.epxmBaeT .D.pyryro (0 .D.yxe JaKOHOB. XI, 4); «C.D.epxmBaTb» 

(arreter), «CKOBbIBaTb» ( enchainer), «CBH3bIBaTb» (lier), «npOTHBO,ZJ,eB

CTBOBaTb» (empecher)- BOT KJIIO'leBhie Bbipa)l(eHHH 3HaMeHHTOB mec

TOB rnaBbI 0,11,HHHa,11,uarnn KHHrn. 06pa3 3TOT Bb1pa)l(aeT npe)l(,11,e Bcero 

cornacHe Me)l(,11,y KoponeM H napnaMeHTOM. Kor,11,a Ta HJIH HHaH Kopnopa

UHH H,ZJ,eT npOTHB KOpOJIH, T. e. npOTHB Toro, KTO 06Jia,11,aeT HaH6onee Be

COMbIMH cpe,11,CTBaMH rocy,11,apCTBeHHOB BJiaCTH, OHa MO)l(eT 3TO ,11,eJiaTb 

TOJlbKO OTO)l(,11,eCTBJl}ljl ce6g c Hapo,11,0M, npe,11,cTaBHTeJibHHuen KOTOporo 

OHa ce6g C'IHTaeT, H Tpe6yg ,11,Jl}I ce6H KOHTPOJI}I Ha,ZJ, npHMeHeHHeM 3THX 

cpe,11,CTB rocy,11,apcrneHHOB BJiaCTH, a TaK)l(e npaBa ycTaHaBJIHBaTb HOp

Mbl TaKoro npHMeHeHHH, T. e. 03,11,aBaTb JaKOHhI. E,11,HHCTBO B 3TOB 6oph6e 

MO)l(eT 6b1Tb ,11,ocTHrHyTo B peJyJihTaTe Toro, 'ITO 0,11,Ha BJiaCTb YHH'ITO)l(HT 

,11,pyryro; H no, cornacHo cnoBoynoTpe6neHHIO XVIII B., 6hrn 6b1 «,D.ec

noTH3M»; B HamH .D.HH roBopHJIH 6b1 o «.D.HKTaType»16 • HanpoTHB, o6pa3 

BeCOB CHMBOJIH3HpyeT e,ZJ,HHCTBO, ,11,0CTHraeMoe nyreM ypaBHOBeillHBa

HHH. Tio3TOMY TaK Ha3hIBaeMoe pa3,11,eJieHHe BJiaCTeB MeHee BCero }IBJl}l

eTCH ,11,0KTpHttepcKOB cxeMOB. OHO CBUaHO c KOHKpeTHbIMH nOJIHTH'leC

KHMH OTHOilleHHHMH H 03Ha'laeT, 'ITO npHMeHeHHe ynoMHHYTOro o6pa3a 

BCer,11,a 6bJBaeT ttanpaBJieHO npOTHB Toro, KTO CBOHMH 0,11,HOCTOpOHHHMH 

BJiaCTHblMH npHTH3aHHHMH, CBOHM ,11,HKTaTOM npenHTCTByeT H npoTHB0-

,11,encrnyeT pa3yMHOB 6anaHcHpOBKe. Y'leHHe o pa3,D.eneHHH BJiacTen He 

HBJIHeTCH HH pecny6JIHKaHCKHM, HH ,11,eMOKpaTH'leCKHM, KaK JII06HJIH 

15 8. fac6ax HanOMHHJI H3M 06 3TOM <t>aKTe, KOTOpLIH nOCTOllHHO ynyCK3JI3 HJ BH.!tY 
HeMeUK3ll JIHTeparypa (HanoMHH3HHe 3TO, noMHMO 6onee KpynHblX npoH3BelleHHH, conep
lKHTCll rnaBHbIM o6pa:ioM B ero craTi.e: Gewaltentrennung, Gewaltenteilung und gernischte 
Staatsfonnen. Yierteljahrsschr. f. Sozial- und Wirtschaftsgeschichte. Bd 13. 1916. S. 562 ff.). 
Oco6etttto npHMe<iaTeJibHbIM npHMepoM TaKoro ttenonoHHMaHHll 11BJI11CTc11 cnop MelKllY Pe
MOM H r. EJIJIHHCKOM (Rehm. Allgerneine Staatslehre. S. 233; Jellinek G. Gliinhuts z. f. d. 
Privat- und offentliche Recht. Bd 30, 1903. s. I ff., BOlpaJKeHHe PeMa (S. 417 ff.) H OTBCT 
EnnHHCKa (S. 419)). 06pa:i secos, KOTOpLiii c XVII s. B AHrnHH, AMepHKC (s <«I>enepanHCTC») 
H BO <I>paHUHH npH o6CYJKllCHHH nOJIHTH'leCKHX npo6JieM CHMBOJIH3HpoBaJI COOTHOIIICHHe 
JaKOHOllaTeJibHOH H HCnOJIHHTeJibHOH BJiaCTH -T. e. napJiaMCHTa H KOpoilll HJIH ry6epHaropa, 
<t>enepaJibHOro rocynapCTBa H OTllCJlbHOro IIITaT3, BCpXHCH (ceHaT) H HHlKHCH nanaTbI, -
B JIHTeparype PecraspaUHH nonsepraJICll Hana.uKaM KaK paUHOHaJIHCTH'leCK3ll CXCMa. 

16 TaK B XIX s. <I>. lliTaJJb rosopHT o «llHKTarype cocJIOBHH» (Philos. d. Rechts. IIr 
S. 351; Das rnoralische Prinzip, 1845. S. 15, 23; CM. TaKJKe: Die gegenwlirtigen Parteien in 
Staat und Kirche. 2 Aufl. 1868. S. 126). 
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}'TBep)l(){aTL anonoreTI>I MOHapxHH B XIX B., He OTHOCHTCJI OHO HK a6cT
paKTHOMY pal.lHOHaJIHJMy, KaK CIJHTaJI .na:lKe KOHCTaHTHH <l>paHl.l, KOTO
pbIH :lKecToKo oum6cJ1, YBH.!leB B MoHTeCKLe .uyxoBHOro npapO.!lHTeJIJI 
ueHTpaJIHJal.lHOHH1>1x TeH.neHl.lHH cospeMeHHoro rocy.uapcTBa 17 • BcJ1KaJ1 
qpeJMepHU IlOJIHTHIJeCKaJI BJiaCTb 3THM yqeHHeM pacueHHBaeTCJI KaK 
spa:lK.ue6HaJI. B KpoMBeJieBblX KOHCTHTYl.lHJIX OHO B1>1crynaeT B Ka1JeCTBe 
cpe.ncTBa npe.noTBpaTHTh JJioynOTpe6neHHJI rocno.ncTBytomero napna
MeHTapHJMa, c KOTOpbIMH y:lKe 6bIJIH JHaKOMbl HJ npaKTHKH ,[(onroro 
napnaMeHTa. B nepsoH: noJIOBHHe XVIII B. lioJIHHr6poK B HHTepecax 
CHJibHOfO KOponeBCTBa HCilOJibJOBaJI ero npOTHB napJiaMeHTCKOfO roc
IlO.!lCTBa napTHH BHfOB. HaH6onee BJIHJITeJILHOro HJ CBOHX COBpeMeHHH
KOB, repuora Man1>6opo, noJIHHr6poK HaJblBaJI «.!lHKTaTopoM»18 • To 61>rn 
OTBeT Ha «.necnoTa», KaKOBblM HMeHeM 3TOT npe.ucTaBHTeJib BHfOB HaJbl
BaJI a6coJitoTHoro MOHapxa. Y'IeHHe o «6aJiaHce» MoHTeCKLe ysJ1JbIBa
eT c TeopHeii «npoMe:lK}'T01JH1>1x HHCTaHl.lHH» (corps intermediaires ), 'IT0-
61>1 IlOMOIJb HM B HX 6opb6e npOTHB qpeJMepHOH BJiaCTH KopoJieBCKOfO 
a6coJIK>THJMa H ero opy.!lHH, MHHHCTpOB H HHTeH)laHTOB. B 3TOM OTHO
rneHHH MoHTeCKbe eme .uep:lKHTCJI cocJIOBHOH Tpa.!lHl.lHH H pacnonarato
meH: sceMH rocy.uapcTBeHHblMH cpe.ncTBaMH BJiaCTH KoponJ1, cnoco6Ho
ro O.!lHOK> pyKoii ynpaBJIJITb rocy.uapcTBeHHOH MallIHHOH («OH HapyrnaeT 
6anaHc» - il precipite la balance - III, c. l 0), npoTHBonocTaBJIJleT 
npoMe:lKyTO'IHble BJiaCTH. He paJ)leJIJIJI npHBbI1JH1>1x B HCTOpHH cnasoc
JIOBHH B a.upec Kap)lHHaJia PHrneJibe, OCHOBaTeJIJI ueHTpaJibHOH BJiaCT
HOH HHCTaHQHH BO <I>paHuyJCKOM KOpoJieBCTBe, OH H B 3TOM qeJIOBeKe 
He BH.!lHT HHKaKOfO BeJIHIJHJI; 6onee TOro, OH o.uo6pHTeJibHO IlHTHpyeT 
EyneHBHJibepa, npapo.!lHTeJIJI <t>eo.!laJibHbIX pacoBbIX TeopHH:, Ha 'ITO CBeT
CKOMY qenoBeKy B XVIII cTo-JieTHH Tpe6osanocb HeManoe My:lKecTBo. 
Ho Heonocpe.uosaHHaJI .ueMoKpaTHJI CTaJIKHBaeTCJI c TeM :lKe BOJpa:lKeHH
eM, 'ITO H a6coJIK>THaJI MOHapxHJI: Hapo.ny TO:lKe He .!lOJl:lKHO npHHa)lJie
:lKaTb <<Henocpe.ucTBeHHoe rocno.ucTBO» (puissance immediate - XIX, 
c. 27); .ueMOKpaTHJI aHTHIJHblX pecny6JIHK TO:lKe 6bIJia JIHllieHa onocpe
.!lYK>ll.lHX, npoMe:lK}'TOIJHblX HHCTaHl.lHH. 

17 Frantz K. Die Naturlehre des Staates. Leipzig; Heidelberg, 1870. S. 216 ff. 
18 Kor.11a nocne JaKJJIO'leHHll YTpexTCKOro MHpa, 14 anpenll 1713 r., e JlOHJlOHe llIJIO 

npe.11cTaeneHHe a,lUIHCOHoea «KaToHa», lionHHr6poK opraHHJoean nonHTH'leCKYIO .11e
MOHCTPal.lH10, HCnOJlbJOBaB CBOHCTBeHHLiii JTOH nLece KJlaCCH'leCKHii ceo6o.11on106HBLIH 
nacpoc JlJlll npoTeCTa «B 331l.lHTY OCHOB CB060Jlbl npOTHB nOlKHJHeHHOro JlHKTaTopa» (for 
defending the causes of liberty against a perpetual dictator), T. e. npoTHB Man&6opo, 
KOTOporo B Te JlffH JlOJllKHLI 6LIJIH c.11enaTL nOlKHJHeHHLIM KanHTaH-reHepanoM. 06 3TOM 
co6LITHH CM.: Ward A. W. History of english dramatic literature. III. London, 1899. 
P. 440-441; Macaulay. The life and writings of Addison; Nat. Biogr. L. P. 133 (6Ho
rpacpHll lionHHr6poKa). HJ TPY.llOB lionHHr6poKa JJleCL paccMaTPHBaeTcll «PaccylKJleHHe 
0 napTHllX» (1733-1734) ff «Hnell 0 KOpone-naTpHOTe» (ony6JIHKOBaHO B 1749 r.) 
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Y MoHTeCKLe H y Bcex aBTopoB, ucn1>1TaBurnx ero BnmIHHe, .D:ecno

TH3M noHHMaeTC.sI KaK HapyrneHHe «6anaHca». 0.D:HaKO B HeKOTOpOM OTHO

rneHHH nY'lllle 6bmO 6bI rOBOpHTb He 06 «ypaBHOBellIHBaHHH» BnacTeH, 

a 06 «onocpe.D:oBaHHH» plenitudo potestatis. BMernaTenbCTBO rocy.D:apcTBa 

HHKOr)la He .D:OmKHO ocyw.ecTBn.sITbC.sI co BCeH )leHCTBeHHOH nonHOTOH 

BnaCTH, HO Bcer)la nHlllb onocpe.IJ:OBaHHO, c HCnOnb30BaHHeM npoMe:llCy

TO'IHOH HHCTaHUHH, opraHa c 'leTKO onpe)leneHHbIMH KOMneTeHQH.sIMH, 

c «orpaHH'leHHOH Bnacnio» (pouvoir borne), Hap.si.IJ:y c .D:pyrHMH onocpe

.IJ:YIOW.HMH HHCTaHUH.sIMH o6na)laiow.ero KOMneTeHQHeH, KOTopyio Henb3.sI 

oTMeHHTb no 'lbeif-nu6o Bone. HaHBbicrnue HHCTaHUHH, JaKOHO.IJ:aTenLHa.si 

H HcnonHHTenbHa.sI, TO:llCe .IJ:On:llCHbl B3aHMHO orpaHH'IHBaTb .D:pyr .D:pyra 

B CBoeii BnacTH. B pe3ynLTaTe rpa)l(.IJ:aHcKa.si cBo6o)la oKa:llCeTC.sI 3aw.uw.e

Ha OT BCeBnaCTH.sI rocy.D:apcTBa, C.D:ep:llCHBaeMoro B CeTH orpaHH'leHHbIX 

KOMneTeHUHH. 06na)laeT nH BCeBnaCTHeM 33KOHO)laTenbHa.sI KOnnerH.sI HnH 

BCeMoryw.a.si HcnonHHTenbHa.sI snaCTb, OTp.sI:llCalOTC.sI nH KOMHCCapbI c He

orpaHH'leHHbIMH nonHOMO'IH.sIMH BO BHellIHeH c<Pepe H c 6e3ycnOBHOH 

JaBHCHMOCTblO BO BHYTPeHHeii, 3TH opy.IJ:H.sI Henocpe.IJ:CTBeHHoro BCeBna

CTH.sI, napnaMeHTOM HnH rocy.D:apeM, Bee paBHO pe3ynbTaT 6y.IJ:eT O.IJ:HH -

YHH'ITO:llCeHHe rpa)l(.IJ:aHcKoii cBo6o.IJ:bI. <I>opManbHOro noH.sITH.sI JaKoHa .IJ:n.sI 

3Toro yqeHH.si He.IJ:OCTaTO'IHO. CaMoorpaHH'leHue rocy.D:apcTBa, KOTopoe 

.D:On:llCHO BbITeKaTb H3 3aKOHO)laTenbCTBa, «HepyllIHMOCTb» 3aKOHa rapaH

THpOBaHbl TOnbKO TOr)la, Koma H3)laHHe H HcnonHeHHe 33KOHa B33HMHO 

KOHTPonupylOT .D:pyr .D:pyra, H npe)l(.IJ:e Beem ( OTCIO.D:a Tpe6oBaHHe Kopo

neBcKoro BeTO) KOr)la O.IJ:H3)1(.IJ:bl H3.IJ:3HHbIH 3aKOH He MO:llCeT 6b1Tb H3MeHeH 

no 'lbeMy-nu6o npoH3Bony. B nio6oM .D:pyroM cnY'rne MHHMoe caMoorpa

HH'leHHe, KOTOpoe 33KOHO)laTenb HanaraeT Ha caMoro ce6.si no 33KOHy, OKa

)l(eTC.sI nHlllb nycToii <l>paJoii. B a6cTPaKTHOM CMbICne cyBepeHHTeT Bnon

He MO)l(eT 6bITb He)lenHMbIM H 6e3rpaHH'IHbIM. Ho B KOHKpeTHOH npaKTHKe 

K3)1(.IJ:OMY OT)lenbHOMY <l>YHKUHOHepy .IJ:On:llCHO OTBO.D:HTbC.sI HeKOTOpoe 

orpaHH'leHHOe nonHOMO'IHe, H .IJ:Be HaHBbICllIHe HHCT3HUHH, 33KOHO)la'renb

Ha.sI H HcnonHHTenbHa.sI, TO:llCe He .IJ:On:llCHbl O.IJ:HOCTOpOHHe pacrnHpHTb CBOH 

nonHOMO'IHH. Ecnu 6b1 cyw.ecTBOBana HeKa.si yHHBepcanLHa.sI KOMneTeH

UHH, TO HHKTO y:llCe He 6Lm 6bI HH B 'leM KOMneTeHTeH. 

COCTO.sIHHe, npH KOTOpOM Henocpe.D:CTBeHHO npo.siBn.sieTC.sI BCeBna

CTHe rocy.D:apcTBa, MoHTeCKLe Ha3blBaeT «.D:ecnoTH3MOM». CnoBo «.D:HK

TaTypa» y Hero, KaK H y .D:pyrnx aBrnpoB B Te'leHHe Bcero XVIII B., 

CB.sI3aHO c KnaCCH'leCKOH Tpa.D:HUHeii H ynoTpe6nHeTCH TOnbKO npHMe

HHTenbHO K pHMCKOH pecny6nHKe. TI03TOMY eMy H3BeCTHa TOnbKO KO

MHCcapcKaH .IJ:HKTaTypa, KOTOpaH BBO,AHTCH B paMKax ,AeHCTBYIOW.ero 

pecny6nuKaHcKoro yno)l(eHHH. liHor,Aa y MoHTeCKbe BCTpeqaioTcH H3-

nio6neHHbie llIKOnLHLie npuMepbI c Cynnoii H Ue3apeM, O.IJ:HaKo OHH He 

conpoBO)l(,AaIOTCH HHKaKHMH HHbIMH 3aMe'laHH.sIMH, KpOMe ncuxono-
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ruqecKux 19 . B cornacuu c noJIHTuqecKoif JIHTeparypou XVII B. (no 
cyTH .nena, HHqeM He ornuqaJICb, K npHMepy, OT K.nanMapa) OH pac
CMaTpHBaeT .IJ:HKTaTypy KaK HCKJllOqHTeJibHOe COCTOJIHHe, xapaKTepHoe 
.nn.11 apucToKpaTuqecKoif qiopMbI rocy.napcrna (0 ,nyxe JaKOHOB. 
II, rn. 3): MeHbllHIHCTBO, rocno.ncrno KOToporo no.nsepraeTc.11 yrpo3e, 
nepe.naeT 0.D:HOMY H3 corpa)l(,naH 6e3rpaHHqH&Ie IlOJIHOMO'IHR, une 
autorite exorbitante. HanpoTHB, B MOHapxuu, cymHoCTb Kornpou co
CTOHT B TOM, qTo HeorpaHuqeHHaR BJiaCTb npHHa,nJie)l(HT O.IJ:HOMY qeJio
BeKy, cymecTsyeT npenucrnue, 06pa3yeMoe MOHapxuqecKHM npuH
uunoM, 3aCTaBJI.lllOmHM cquTaTbC.11 c «npoMe)l(yrOqHbIMH» HHCTaHUH.llMH, 
B oco6eHHOCTH c .nsop.11HCTBOM (II, rn. 4). MoHTeCKbe peKoMeH,nyeT 
apHCTOKpaTH'leCKHM rocy.napcTBaM npe.nycMOTpeTb .D:HKTaTYPY B CBO
eu KOHCTHTYUHH, KaK 3TO 6bIJIO B PHMe H KaK OOilbITaJIHCb c,neJiaTb 
B BeHeUHH BBe,neHHeM nocTO.llHHOro, nepMaHeHTHoro MarHCTpaTa. Ho 
yqpe)l(,neHHe BeHeuuaHueB npHBeJIO K B03HHKHOBeHHIO TaHHOro BCe
BJiaCTHoro opraHa, K TOMy, qTo qecTOJII06He OT,neJibHOro qeJIOBeKa 
coe,nHHHJIOCb c qecTonio6ueM ceMbH, a nocne,nHee - c qecTonio6ueM 
HeCKOJibKHX rocno,ncTBYIOmHx ceMeHCTB. Jlyqme Bcero 6bIJIO 6&1 KOM
neHCHpOBaTb HeorpaHuqeHHOCTb BJiaCTHbIX OOJIHOMOq11if Henpo,nOJI)l(H
TeJibHOCTblO cpoKa CJiy)l(6bI. B u.neaJibHOM COCTORHHH, npH pa3,nene
HHH BJiaCTeH, KaK OHO onucaHO B meCTOH rnase O.IJ:HHHa,nuaTOH KHHrH, 
.IJ:HKTaTypbI HeT, HO 3aTO .nonycKaeTC.11 HCKJIIOqHTeJibHaR CHT)'aUHR, KOr
.na 3aKOHO,naTeJibHaR BJiaCTb Ha KOpOTKOe H TO'IHO ycTaHOBJieHHOe Bpe
MJI Ha,neJI.lleT HCOOJIHHTeJibHYIO npaBOM apeCTOBbIBaTb no,no3pHTeJibHbIX 
JIHU. Ilpe.nnoc&IJIKOH TaKOH HCKJiioquTeJibHOH curyauuu RBJI.lleTcR BHYT
peHHHH Jarosop HJIH crosop c BHemHHM sparoM. Ho OT B3opa MoH
TecK&e-ucrnpHKa He CKpbIJIOCb H o6mee 3HaqeHHe 3KCTpaop,nHHapHbIX 
KOMHCCapoB B pa3BHTHH OT pecny6JIHKH K ue3apH3My. B KHHre «0 
BeJiuquu H yna,nKe pHMJI.llH» (rn. 11) OH B03HOCHT xsany My,npoMy pa3-
,neJieHHIO ny6nuqHbIX BJiaCTeH B PHMe, r.ne MHO)l(eCTBO MarHCTpaTyp 
B3aHMHO orpaHuqusaJIH H KOHTpOJIHpOBaJIH .npyr .npyra, TaK 'ITO Ka)l(
,na.11 o6na.nana TOJI&Ko pouvoir borne. 3rn pa3,neneHue snacTeif npeKpa
THJIOCh, Kor.na HaqaJIH pa3,naBaTb 3KCTpaop,nHHapHbie nopyqeHH.11 
(commissions extraordinaires), nonyqeHHble, B qacTHOCTH, Cynnou 11 
IloMneeM. B peJyJihTaTe 3Toro BJiaCTh Hapo.na, KaK H BJiaCTh Mar11cTpa
TOB, 6hma yH11qTo)l(eHa, a oT,nenhHhie BJIH.llTeJibHbie MY)l(H cyMen11 Ja
sna,neTb cysepeHHOH snaCThlO. :Onaro,naTHOH noqsou ,nnR TaKOH y3yp
nauuu CJiy)l(aT rpa)l(,naHCKHe BOHHbI, OOCKOJibKY OHH BJieKyT 3a co6ou 

19 HanpHMep, B JIHaJIOre «Cym1a H EBtcpaT» (1722) HJIH B BOCLMOH H TpHHanuarnii 

rnaBe «0pH'IHH BCJIH'IHll H ynal(Ka pHMJlllH». 8 BOCLMOH rnase llHICTaTOp npencTaeT noJIH

TH'ICCKHM HHCTpyMeHTOM B 6opL6e naTpHUHCB npOTHB nne6ees. 0 TOM, '!TO .llHKT3TOp 6LIJI 

soeua'!aJILHHKOM, MoHTeCKLe He ynoMHHaeT. 
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ycTaHOBJiem1e ,D;mcrarypi.1. B .D:OKa3aTeJihCTBO npHBOMTCH JlIO.D:OBHK XIII 
u Jlio,D;OBHK XIV so <l>paHUHH, KpoMBeJih B AHrJIHH H a6coJIIOTH3M 

HeMeUKHX KHHJeii nocJie TpH,D;UaTHJieTHeii BOHHhI. Ilo.D: npe,D;JioroM soc

cTaHOBJieHHH nopH,D;Ka ocyrn;eCTBJIHeTCH HHqeM He OrpaHuqeHHaH BJiaCTb, 

H TO, qTo npe)l(,D;e Ha3blBaJIH CB060,D;OH, Teneph 30BeTCH MHTe)l(OM H 

6ecnopH.D:KOM. KaKHM o6pa30M y qeJioBeKa, HMesrnero TaKoe ucTopu

qecKoe npe,D;CTaBJieHHe 0 B03HHKHOBeHHH COBpeMeHHOro rocy,D;apCTBa, 

o6Hapy)l(HJIH po.D:CTBO c H.D:eHMH Contrat social, MO)l(HO, no)l(a11yii, no

HHTh, HCXO,ll;H H3 HCTOpHKO-IlOJIHTHqecKHX npuquH, HO OTHIO,ll;b He H3 

npe,D;MeTHOro CO,D;ep)l(aHHH ero BbICKa3bIBaHHH. 

qacTO IlOBTOpHeMoe IlOCJie <l>paHUY3CKOH peBOJIIOUHH BbICKa3bIBaHHe 

MoHTecKi.e o TOM, qTo npu H3BeCTHhIX 06cTOHTeJI1>cTBax H~Ho npuKpi.r

BaTb CB06o,D;y, KaK 3aI<YfbIBaJIH B IlOKpbIBaJia CTalj'H 6oros20 ' B03HHKJIO 

B HeCKOJibKO HHOM KOHTeKCTe, He)l(eJIH TOT, B KOTOpOM ero o6i.rqHo UHTH

pylOT. Be.D:h OHO KacaeTCH He onpaB,D;aHHOCTH oca,D;Horo noJIO)l(eHHH, a so

npoca o TOM, ,D;onycTHMO JIH ocy)l(J(eHHe Ja H3MeHy (attainder-bill). Ilpo-

6neMaTnqHoCTh TaKoro ocy)l(J(eHHH JaKJiioqaeTCH B TOM, qTo npurosop 

B OTHOUieHHH 0,ll;HOro onpe,D;eJieHHOro qeJIOBeKa BbIHOCHTCH B qiopMe 3a

KOHa, T. e. ,D;eJiaeTcH ucKJiioqeHue H3 sceo6rn;ero xapaKTepa JaKoHa. 3aKOH 

,ll;OJI)l(eH 6hITb o6rn;e3HaquMOH HOpMOH H He ,ll;OJI)l(eH KacaTbCH OT,D;eJibHOro 

cnyqaH. 3,D;eci. ,D;eiicrneHHO npe.D:CTaBJieHue o JaKoHe KaK o «Bceo6rn;eii 

so11e» (volonte generale). Bceo6muii xapaKTep JaKoHa .D:OJIX<eH cocTOHTh 

B TOM, qTo OH He 3HaeT Hnqero HH,ll;HBH.D:YaJihHOro H, Il0,D;06HO 3aKOHY 

npupo.D:hl, .D:eiicrnyeT 6e3 BCHKHX ucKJiioqeHHH. MoHTecKi.e (KaK u Pycco) 

3aHMCTBYeT :no IlOHHTHe 3aKOHa21 H3 KaPTe3HaHCKOH qiu11oco<t>uu, c KOTO

poii OH noJHaKOMHJICH rnaBHhIM o6pa30M no Mani.6paHrny22 H OT KOTOpoii 

OTnpaBJIHJIHCb ero HayqHhie HHTepeCbl. .ll:JIH qipaHUY3CKOH IlOJIHTHqecKOH 

<t>mrocoqiuu 3TO npe.D:CTaBJieHne npuo6pe110 orpOMHoe 3HaqeHHe. Ec11u 

B AHrnuu B XVII B. K noJIHTnqecKHM KopnopaUHHM 6i.m npuMeHeH npHH

uun cso6o,D;Hoii uepKOBHoii o6rn;HHhl, cnoco6crnosasuruii B AMepnKe 

20 Esprit des lois. XII, 19: «061.1'1aii Hapo.11a, cso60.11Hee KOToporo HHKor.11a He 61.mo Ha 
3eMJie, 3acTaBJIJ1eT MeHJI nosepHTi., '!TO 61.IBalOT cnyqau, Kor.o:a Ha KaKoe-ro speMJI Jl}"IUie 
npHKp!.IT!. cso60.11y BYaJI!.IO, KaK B Te BpeMeHa 3aK)'T!.IBaJIH B noKp!.IBaJia CTaryH 6oroB» 
(l'usage des peuples Jes pol us libres qui aientjamais ete sur la terre me fait croire qu'il ya des 
cas ou ii faut mettre pour un moment un voile sur la liberte, comme I' on cache Jes statues 
des <lieux). 

21 803.lleHCTBHe apHCTOTeJieBCKO-CXOJiaCTH'leCKOTO noHHMaHHJI lex KaK universale 3.0:eci. 
He paccMarpusaeTCJI. 

22 Ecnu see .11pyrue 3anMCTBOBaHHJ1 u B3aHMOCBJl3H u.o:eii MoHTecKi.e (ApncToTeJii., 
MaKnaseJIJIH, 60.o:eH, BnKo, bOJIHHr6poK) MHOroKpaTHO no.11'lepKHBa10TcJ1, TO BaiKHoe yKa-
3aHHe 3. 6yca (Philos. Monatshefte. IV. 1869-1870. S. 19), ycTaHOBHBUiero TO'IHOe 
cosna.11eHHe MHOfO'IHCJieHH!.IX " npHTOM BeCi.Ma Cyll.leCTBeHH!.IX noJIOJKeHHH c H.lleJIMH 
MaJii.6paHUia, ocraeTCJI no 6oni.meii '!aCTH He3aMe'!eHH!.IM. 
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qiopMHpoaaHmo HOBOH rocYJJ:apcTBeHHOCTH, TO BO <l>paHiurn XVIII B. 6i.mo 
nonHTH3HpOBaHO MeTa<l>H3uqecKoe H ecTeCTBeHHOHayqHoe IlOHJITHe 3aKO
Ha. KaPTe3HaHcKoe yqeHHe o TOM, qTo Eor o6na,naeT rnni.Ko «Bceo6men 
Bonen» H Bee naPTHKyn.11pHoe qy>1<.no ero cymHOCTH, B nepeBo.ne Ha nonu
TuqecKHH .113LIK 03Haqano, qTo rocy.napcTBo .nomKHO Bhl.UBHraTL B Kaqe
CTBe 3aKOHOB Toni.Ko Bceo6mue H a6cTPaKTH1>1e npaBuna, a peweHue 06 
OT,nenhHOM KOHKpeTHOM cnyqae .nomKHO npHHHMaTbC.11 TOilbKO IlyTeM no.n
Be.neHH.11 ero no.n Bceo6mun 3aKoH, a He Henocpe.nCTBeHHO caMHM 3aKo
HOM23 . Y Pycco :no nOH.llTHe 3aKOHa, CMewaHHOe c pa3Horo po.na .npyru
MH npe,ncTaBneHH.llMH, cTaHOBHTC.11 oco6eHHO 3<l><l>eKTHBHhIM. HanpoTHB, 
xoT.11 MoHTecKi.e, cne.ny.11 QuuepoHy, TO)f(e Ha3LIBaeT 3aKOH «Bceo6muM 
BeneHHeM» (jussum in omnes), OH HMeHHO B 3TOM MeCTe .naeT IlOH.llTh, 
B CKOilb Manon CTeneHH ero nonHTHqecKHe B033peHH.ll no,nqHHeHbl paQHO
HanHCTHqecKOMY .UOKTPHHepCTBy. HecMOTP.11 Ha CBOH COMHeHH.11, OH o.no6-
p.11eT ocy)f(,UeHHe 3a H3MeHy. Tpe6oBaHHe, B COOTBeTCTBHH c KOTOphlM 3a
KOH .non)f(eH HMeTL Bceo6mun xapaKTep, He no.npa3YMeBaeT, KaK y Pycco, 
a6cTPaKTHOro OT,naneHH.11 OT mo6oro KOHKpeTHOfO co.nep)f(aHH.11, a BblTe
KaeT B nonHTHqecKoM nnaHe H3 Tex )f(e coo6pa)f(eHHH, qTo H y JloKKa -
npe.nweCTBYIOIUHH .neHCTBYIOIUHH 3aKOH (antecedent standing law): HeH3-
MeHHhIH (immuable ), KOHCTaHTHblH 3aKOH ,UOil)f(eH c.nemrri. npaBOBYIO )f(ff3Hh 
paBHOMepHOH H no.n,na10menc.11 pacqeTY H 6naro.nap.11 3TOMY O,UHOBpeMeH
HO c o6ecneqeHHeM npaBonop.11.nKa 3anO)f(HTb OCHOBY He3aBHCHMOCTH 
cy.nen H rpa)f(,UaHCKOH CB06o.nhl, OH npen.llTCTBYeT TOMy, qTo6hl 3aKOHO,Ua
TenhCTBO H IOpHcnpy.neHQH.11 npecne.noBanH HeKHe uenH H npHHHManH pe
weHH.11 coo6pa3HO IlOilO)f(eHHIO .nen B TOM HilH HHOM cnyqae, H o6ecnequ-

23 B nHCbMe K MepceHH)' J{eKapT He CJI)"laHHO roBopttT: «lior ycTaHOBffJI CBOH JaKoH 
B npttpone, nono6Ho TOM)' KaK KOpOJib yCTaHaBJlffBaCT 3aKOHbl B CBOeM KOpOJieBCTBe» ( c, est 
Dieu qui a etabli ces Joi en nature ainsi q'un roi etablit Jes lois en son royaume). Y MaJib-
6paHwa, KOTOpblH, BnpO'leM, OK33aJI orpOMHOe BJIHllHHe He TOJlbKO Ha MoHTeCKbe, HO ff Ha 
Pycco, HMeHHO B JTOM COCTOHT OCHOBaHHe OKK33HOHaJiff3Ma: ltOJllKHbl cyweCTBOBaTb OKKa-
3HOHaJibHble npff'lffHbl, KOTOpblMff npHBOltllTCll B neHCTBffe aceo6wtte JaKOHbl, ff60 B npo
THBHOM CJI)"lae HX ltOJilKeH 6blJI 61>1 npffBOltHTb B neHCTBffe lior, a JTO B03MOlKHO TOJlbKO 
nocpeitCTBOM «'laCTHOH BOJIH» (volonte particuliere ). llT06bt nOHllTb apryMeHTaL{HIO «06-
weCTBeHHOro noroaopa», ttylKHO 6b1Tb 3HaKOMblM c JTOH MeTalf>ff3HKOH. IlonyrHo MOJKHO 
ynoMllffYTb, 'ITO y MaJI1>6paHwa TOJKe YJKe Bcrpeqaercll o6p33 BecoB (balance des passions). 
linaronapll J{eKapry, Man1>6paHwy H Jleii6HffLtY MblCJib o TOM, 'ITO lior o6JianaeT TOJibKO 
«Bceo6weii ff HeHJMeHHOH Boneii» (volonte generale et immuable}, a BCllKall «'lacTHall 
BOJ!ll» (volonte particliere) ero He ltOCTOHHa, rocnoitCTBOBaJia B lf>HJiocolf>ffff XVII-XVIII BB. 
KaK aKCHOMa. 3acnyra 3pttxa Kaylf>MaHa COCTOHT B TOM, 'ITO OH c 60JibWOH llCHOCTblO 
BCKpblJI B3aHMOCBll3b Toro HJ!ff HHOro nOJiffTH'leCKOro y'leHHll c COBpeMeHHOH CM)' lf>HJIOCO
lf>ffeH (cM.: Studien zur Staatslehre des monarchischen Prinzips. Halle, 1906; Ober den 
Organismus in der Staatslehre des neunzehnten Jahrhunderts, Heidelberg, I 908; Die clausula 
rebus sic stantibus, Tiibingen, 1913. S. 93 ff.; 06 a6crpaKTHOM noHllTHff JaKOHa B XVIII B. 
CM.: Lask£. Fichtes Geschichtsphilosophie. Tiibingen, 1902). 



}J;JiKT ATYPA 129 

saeT TO, 'ITO npasose.n.i.r Hosoro speMeHH Ha3Ba.JIH <<HepyIIIHMbIM xapaK
TepoM 33KOHa»24 ' CBoikTBeHHbIM BC.JIKOMY npaBOBOMY (a He IlOJIHUeH
CKOMy) rocy.n.apcrneHHOMY nop.!l.D.KY· Ho HaHBIDKHeHIII)'IO rapaHTHIO rpa)l(
.n.aHcKoH: cso60.n.i.1 .n.alOT see )l(e npoMe)l(yTO'IHbie BJiaCTH. Mo)l(eT, npas.ua, 
noKa3aTI.C.!I, 'ITO 3HaMeHHTOe si.rcKaJi.rnaHue MoHTecKi.e o cy.ue6HoH: sna
CTH, KOTOpa.!! XOT.JI H H33bIBaeTC.JI TpeneH: Hap.!!.D.Y c 33KOHO,D.aTeJihHOH H 
HCilOnHHTenbHOH, HO ,D.On)l(Ha 6bITb B H3BeCTHOM OTHOIIIeHHH «HeBH,D.HMOH 
H HH'ITO)l(HOH» (invisible et nulle ), CB.!133HO c pauHOHa.JIHCTH'leCKHM npe.n.
CTaBJieHHeM o volonte generale25 u 03HatiaeT, 'ITO cy.ui." He caMOCTO.!ITeJieH 
H TOJihKO npHMeH.!leT JaKOH K TOMY HJIH HHOMY OT,D.eJII.HOMY cnyqaio, 'ITO 
:no TOnbKO «pOT, npoH3HOC.!IIUHH cnosa JaKoHa» (la bouche qui prononce 
Jes paroles de la loi), cymecrno Heo.n.yIIIeBJieHHoe (etre inanime), «Ilo.n.
cTaHOBO'IHhIH aBTOMaT», KaK ero B IlOCJie,D.HHe HeCKOJibKO .uec.JITKOB JieT 
HMeHyeT .D.BH)l(eHue Ja cso6o.n.y cy.ueH:cKoro ycMOTpeHH.!I. Ho .uyxy H KOH
TeKCTY KaK ynOM.!IHyTOH IIIeCTOH rnaBbI, TaK H Bcero CO'IHHeHH.JI 60JibIIIe 
coOTBeTCTBYeT .n.pyroe TOJIKOBaHHe. Ecnu npasocy.n.ue B KaKoM-TO CMbIC
ne HMeHyeTC.JI HeBH,D.HMbIM H HH'ITO)l(HbIM, TO npH 3TOM HMelOTC.JI B BH.D.Y 
aHrnHHCKHe npHC.Jl)l(Hbie Jace.n.aTeJIH, KOTOpi.re B OTJIH'IHe OT cppaHUY3-
CKHX cy.n.e6HbIX naJiaT He o6pa3ylOT nepMaHeHTHOH KopnopaUHH H He .JIB
n.!llOTC.JI corps intermediaire. MoHTecKi.e H 3,D.eci. snoJIHe .n.arreK OT Toro, 
'IT06bI a6cOJIIOTH3HpOBaTh 3Ha'IHMOCTb a6CTpaKTHoro IlOJIO)l(eHIUI. ,[{Jvl Hero 
He cymecrnyeT «yJaKoHeHHoro .uecnoTH3Ma» ( despotisme legal), KaKoro 
TPe6osan cppaHuyJCKHH pauuoHaJIH3M XVIII B. 

Boni.Tep TO)l(e eme He.n.ocTaTO'IHO nocne.n.osaTeJii.Ho pa3BHBarr yqeHHe 
o .D.HKrnzype npocsemeHHoro pa3yMa. OH, KOHe'IHO, 61.rn cTopoHHHKOM 
npocsemeHHoro a6coJIIOTH3Ma. To, 'ITO MoHTecKi.e, B noJIHOM coOTBeT
CTBHH c yqeHHeM 0 npoMe)l(yTO'IHbIX HHCT3HUH.!IX, rOBOpHT B onpas.n.aHHe 
nOKYilKH H Hacne.n.osaHH.!I .uon)l(HOCTeH:, Boni.Tep Haxo,D.HT nocThI.D.HhIM H 
rnycHbIM. B 6opi.6e KoponescKoro a6coJIIOTH3Ma c napnaMeHTaMH, npo
.D.OJI)l(aBIIIeH:c.!! c 1756 no 1771 r., OH .n.ep)l(HT CTOpOHY ueHTPaJihHOH BJia
CTH, a conpOTHBneHHe napnaMeHTOB - 3TO ,D.JI.JI Hero «BOilHIOIUa.!1 aHap
XH.JI» (etonnante anarchie). CJia)l(eHHO cpyHKUHOHnpyioma.J1 MaIIIHHa 
ynpaBJieHH.JI, npHBO,D.HMa.JI B .ueH:CTBHe Ha)l(aTHeM KHOilKH Ha ueHTPaJihHOM 
nyJibTe, COOTBeTCTBOBa.Jia ero ,D.eHCTH'leCKOH K3PTHHe MHpa, a necTpoe 
MHOroo6pa3He cpeo,D.aJibHOH H COCJIOBHOH 3BTOHOMHH Ka3aJIOCb y)l(aca
K>IUHM 6ecnop.!!.D.KOM26 • Ho OH CJIHIIIKOM xopoIIIo 3HaeT noJIO)l(HTeJii.Hhle 

24 Mayer 0. Verwaltungsrecht. 2 Aufl. I. Leipzig, 1914. S. 47; Fleiner F. Institutionen 
des deutschen Verwaltungsrechts. 3 Aufl. Tiibingen, 1913. S. 39. 

25 3pHX Kay<j>MaH (Strengel-Aeischmanns Worterbuch des Staats- und Verwaltungsrechts. 
Bd III. S. 692) noHHMaeT 3TO MeCTO s TaKOM JKe CM&rcne; CM. TaKJKe: Auswartige Gewalt und 
Kolonialgewalt in den Vereinigten Staaten von Amerika (Staats- u. Volkerrechtl. Abhandlungen 
I Hrsg. von G. Jellinek und G. Meyer. Bd VII. Heft 1 ), Leipzig, 1908. S. 33. 

2• CTaTbH «llyx JaKOHOB» H <«l>paHUYJCKHH napnaMeHT» s <«I>ttnoco<jlcKOM cnosape». 
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eTOpOHbl .n:eMOKpaTHH H yxce enHIIIKOM eKenTuqeeKH OTHOeHTex K a6eo
nIOTHeTeKOH neuxonoruu, TOnK)'IOII.(eH o npupo,nHOM JnoHpasuu qenose
Ka, qT06b1 eTaTb 6eJyenoBHbIM eTopoHHHKOM a6eonIOTHJMa27 . K TOMY )f(e 
npo,nyKTHBHOeTb ero yMa 6bma BOBee He TOro po.n:a, qTo6bI e eueTeMaTH
qeeKOH noene.n:osaTenbHOeTblO npOBOJl:HTb KaK)'IO-TO O.D:HY Mbienb. 3aTO 
«q>HnOeo<t>aMH-3KOHOMHeTaMH» (phiiosophes eeonomistes), <i>HJHOKpaTa
MH28 KeHe29 , )l,ionoHOM .n:e HeMYPOM30 , Eo.n:o31 u CeHaKOM .n:e MeHxHOM32 -
KaK, BnpoqeM, H ronb6aXOM B ero «Cou:uanbHOH eueTeMe»33 , IlOBTOpXIO
ll.(eH see, qTo rosopun o .n:eenoTe JloKK, - sna.neeT oeHosononaraiomax 
Mbienb, BbITeKaBIIIM HJ HX eOBMeeTHOro npOTHBOeTOXHHX ueTopuqeeKHM 
npoMe)f(YTOqHbIM snaeuM u o6meu .n:nx HHX sepbI B MorymeeTBo npo
esemeHHOH 610poKpaTHH: 6naro.n:apx eeTeeTBeHHOMy, T. e. paU:HOHanHeTH
qeeKu-a6eTPaKTHOMy, MbllllneHHIO MO)f(HO pa3BHTb u,neIO o6ll.(e3HaqHMO
ro nonHTHqeeKoro H eou:uanbHOro nopx.n:Ka H enpase,nnHBOeTH, KOTOpaH 
.n:on)f(Ha 6hITb sonnomeHa snaeTbIO roey.n:apeTBa. Xou <t>uJHOKpaTbI equ
Tanu spe,nHbIM roey.n:apeTBeHHOe BMelllaTenbeTBO B TOprosnIO H npOMbllll
neHHOeTb, eHnbHM MOHapxux H «HeTHHHbIH», T. e. onpas.n:aHHblH H pa
JYMHbIH, .n:eenOTH3M KaJanHeb HM Heo6xo,nHMbIMH .n:nx Toro, qTo6bI 
oeymeeTBHTb HX u.n:eanbI eso6o,nbl H YHHqTQ)f(HTb eTOXII.(He y HHX Ha IlYTH 
npoMe)f(YTOqHbie snaeTH. roey,napeTBO .D:Oil)f(HO no,nqHHXTbeH JaKOHaM 
3KOHOMuqeeKoro pa3BHTHX, B oeTanbHOM )f(e eMy .n:oJsoneHo see. B Kaqe
eTBe rnaBHOH esoeu Ja,naqu OHO .n:on)f(HO paeeMaTpusaTb npoesemem1e H 
soenuTaHHe no.n:.n:aHHbIX. Eenu nio.n:u o.n:Ha)f(,nbI eYMeIOT noJHaTb «eeTe
eTBeHHbIH nopx.n:oK» ( ordre nature!), TO see ,nanbHeHI1Iee eTaHeT xeHo eaMo 
eo6ou. )l,o 3THX )f(e nop Heo6xo,nuMo roeno,neTBo npoesemeHHoro asm
puTeTa, KOTOpbIH B enyqae Ha.n:o6HOeTH JaBepIIIHT .n:eno Hapo.n:Horo BOe
IlHTaHffj[ npmry,nuTenbHbIMH epe.n:CTBaMH H %H HaeHnbCTBeHHbie MepbI 6y.D:YT 

27 CTaTLll «neMoKpaTffll» s «<l>ffnoco<jlcKoM cnosape»; s «<l>ffnoco<jlcKffX Jlffanorax 
ff 6ecenax»: «eCnff qenoBeK p0lKJ18eTCll JnLIM» (si l'homme est ne mechant). 0 JlffKT8T)'pe 
B «Cnosape» HeT OT)lenLHOii CTaTLff. 

28 HcnonLlYIOTCJI H3J18Hffll 3. n3pa (IlapmK, 1846) ff Collection des economistes. 
Paris, 1910 ff. 

29 3necL paccMorpeHLI ero coqffHeHffll Droit nature! ff Maximes generales. 
10 Correspondance avec J. B. Say ff Origine et progres d'une science nouvelle I Ed. par. 

A. Dubois. Paris, 19 l 0. nionoH ne HeMyp BMeCTe co CTapWffM Mffpa6o ff DOJIO ff3J18R 
KHffry «3<jleMepffJILI rpalK)laHffHa» (1772 ff en.), KOTOpyio Ma6nff HapllJIY c coqffHeHffeM 
MepcLe ne na PffBLepa ffCnonL1yeT B KaqecTse saJKHeiiwero noKyMeHrn «neranLHOro nec
noTffJMa». 

11 Premiere introduction a la philosophie economique, 1767 I Ed. par. A. Dubois. 
Paris, 1910. 

12 CEuvres philosophiques et literaires. Hamburg, 1795. - CeHaK TOlKe 6Lm qneHoM 
CoseTa ff ffHTeHnaHTOM. 

11 Systeme social ou principes naturels de la morale et de la politique (1773 ); 1necb 
cysepeH TOlKe npencTasneH ronosoii, KOTopall npffBOJlffT B JIBfflKeHffe see CffnLI nonffT11qec
Koro Tena. 
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onpaMaHLI ueJibIO Bocmrramur34 • Ecnu nocne 3Toro 1110.nn cMoryr noJib30-
BaTbC11 CBOHM co6cTBeHHbIM paccy.QK-OM, TO cq,opMnpyeTC11 npocBemeH
HOe o6mecrneHHoe MHeHne, KOTOpoe nyqrne 111060H: .npyrou q,opMnpy
eMoif HHCTaHUHH 6y.n:er KOHrpOJIHpOBlITl• npaBHTeJibCTBO. Tiopro- qenoBeK, 
0611a.11;aBlllHH orpOMHbIM HHTeJIJieKTYaJibHbIM H npaKrnqecKHM OilbITOM, -
OTKa3blBaJI qacTHblM KOpnopaUH11M (corps particulieres) B KaKOM 6bI TO HH 
6bmo npaBe Ha cymecTBOBaHHe B rocy.napcrne, ecJIH .n:eno lllJIO 06 o6me
CTBeHHOH Il0Jlb3e (utilite publique), KOTOPM jjBJijjeTC11 BbICilIHM 3aKOHOM 
H He MOX<eT 6hITb ypaBHOBellleHa cyeBepHbIM noqreHHeM K KaKHM-TO rpa
.UHUH11M. TaKoe noHHMaHue rocy.n:apCTBa 6hIJIO CB113Ho cq,opMynHpoBaHo 
H nonyqHJio cBoe HaJBaHHe B KHHre Mepche .n:e na PHBbepa «EcTecrneH
HhIH H Heo6xo.n;nMhIH nop11.n;oK nonHTHqecKHX o6mecTB»35 • Mepche pa3-
BHBaeT CHCTeMy JieraJibHOro .n:ecnOTH3Ma H3 BCeo6mHX npHHUHilOB pa3y
Ma. PaJyM .UBKTYeT. 11,enh ero .n:ecnoTHJMa He B TOM, qT06b1 npeBpaTHTb 
JIIO,UeH B pa6oB, a B TOM, qT06bI npHHeCTH HM IlO,UJIHHHYIO CB06o.ny 
H «KYJibrypy». linaro.n:apg 3TOH CBOeH ueJIH JieraJibHblH .n:ecnOTH3M 
( despotisme legal) OTJIHqaeTc11 OT .necnoTHJMa HeJaKOHHoro ( despotisme 
arbitraire). Ho ocrneTc11 eme JIHqHbIH .necnoTHJM, npHcymHH: TOMy, KTO 
3HaeT oqeBH.llHYIO HCTHHy. ToMy, KTO o6na.n:aeT a.n;eKBaTHbIM H ecTeCTBeH
HbIM noHHMaHHeM cyru .n:ena, noJBOJIHTeJibHO 6brrh .n:ecnoTOM B OTHorne
HHH KaX<.n;oro, KTO HM He o6na.n:aer HJIH ocrneTc11 K HeMy rnyx. HaH6onee 
cepbe3HbIM npenucrnneM Ha nyrH K rocno.ncrny pa3yMa .nn11 Mepcbe 
11Bn1110Tc11, KOHeqHo, TOX<e qenoBeqecKHe cTpacTH. Cne.n;oBaTeJihHO, npH 
Ha.n;o6HOCTH HX HYX<HO no.n;aBJI11Tb CHJIOH, noToMy qTo npaBa .UHKTOBaTb 
JaKOHbI (de dieter les lo is) caMoro no ce6e, 6e3 npHMeHeHH11 q,uJHqecKoif 
CHJibl, He,UOCTaTOqHo ,!lJijj Toro, qro6hI npernopHTb HX B ,neHCTBHTeJibHOCTb. 
TioToMy pa3.n;eneHHe JaKoHo.n;aTeJibHOH H HCnOJIHHTeJihHOH BJiacTeif npe
.n:ocy.n;nTeJibHO, a KpoMe Toro, H 6eccMbICJieHHO. B CHJIY ecTeCTBeHHOH 
neo6xo.n;HMOCTH o.n;Ha H3 ypaBHOBelllHBaeMbIX BJiaCTeH Ha KaKoe-TO BpeM11 
Bcer.n:a o6napYX<HBaeT CBOH nepeBec Ha.n; .n:pyroif. YqeHHe o npOTHBOBe
cax, contre-forces, - '.)TO XHMepa. ,[{HKTOBaTb Il03HTHBHbie 3aKOHbl -
JHaqnT KOMaH.n;oBaTb (Dieter les lois positives, c'est commander), a .n:n11 
3TOro-TO H noTpe6no «ny6nuqnoe HaCHJIHe» (force publique), 6e3 KOTO
poro 6eccHJihHO 11106oe JaKono.n:areJibCTBO. KonuenryanhHoe rocy.n:apCTBeH-

:!' H11eanbHaJ1 CTpaHa - KHrnii c ero 610pmcpaTHeii yqeHbIX MaH11apHHOB. BocxeaJIJ1-
10TCJ1 TaKlKe MeTOllbI npaBJJeHHll IleTpa BeJJHKoro H EKaTepHHLI II. YlKe BoJJbTep Jall{Hll{aJJ 
PocCHIO nepe11 MoHTeCKbe, OTBeprall ynpeK B 11ecnOTH3Me, XOTJI, nolKanyii, He TOJILKO no 
o6beKTHBHbIM npH'mHaM, HO H HJ-Ja JJHqHoro yeal!CeHHll K EKaTepHHe II. IlpHMepLI H11ea
JJH3HpoeaHHoro npe11cTaBJJeHHJ1 o Kttrne KaK o npoceemeHHOH 11ecnOTHH CM.: Andreae F. 
China und das achtzehnte Jahrhundert, Festg. f. Schmoller. Berlin, 1908. S. 184 ff.; 
Tocqueville. Ancien regime. II. Cap. 3. 

35 L'ordre nature) et essentiel des societes politiques. London; Paris, 1767. Kap. XXI ff. I 
Ed. par E. Depitre, 1910. S. 122 ff. 
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Ho-npasosoe onpe.n:eneHne «.n:ecnoTH3Ma» cocTOHT B ynpa3.n:HeHHH pa3.n:e
neHm1 snacTen. B HHTepecax 3Heprwrnoro .n:encTBHjJ: ycTPaHjJ:JOTcg see 
CTOjJ:mlfe Ha nyTB npenUCTBHjJ: H <t>opMnpyeTCjJ: «Heo6opuMag snaCTh» 
(autorite irresistible). rnasHoe cnoso B 3TOM Mnpe u.n:eif - «e.n:nHCTBo»: 
e.n:nHag cuna, e.n:nHag Bong, e.n:HHCTBO O'leBH.llHOH HCTHHhl, BnaCTH H aBTO
pHTeTa, 11eH: .n:ecnOTH3M OCHOBhIBaeTCjJ: Ha n03HaHHH HCTHHHhIX 3aKOHOB 
COUHanhHOro nopg.n:Ka, npH KOTOpOM, cne.n:oBaTenhHO, HCTHHHhle HHTepe
Chl cysepeHa COBna.n:alOT c HCTHHHhIMH HHTepecaMH no.n:snaCTHhIX eMy 
n10.n:eH:; u snaCTh .n:ecnOTa MOX<eT CTaHOBHThCjJ: TeM 3Ha'IHTenhHee, 11eM UIHpe 
pacnpocTPaHgeTcg npocsemeHne, noToMy 'ITO rnr.n:a o6mecTBeHHoe MHe
HHe caMO BHOCHT Tpe6yeMhie HCnpasneHHjJ:. JleranhHhIH .n:ecnOTH3M -
3TO, CTanO 6h!Th, OTHIO.llh He .n:ecnOTH3M, CBjJ:JaHHhIH no3HTHBHhIMH 3aKO
HaMH, a .no npe.n:ena ueHTPanH30BaHHag nonnTH11ecKag snacn, ocymeCTB
ng10mag nepexo.n: K TaKOMY COCTOjJ:HHIO, Kor.na ecTeCTBeHHhle 3aKOHhl roc
no,!lCTByJOT caMn co6oH: u Hx onpas.naHHOCTh 011esn.nHa .n;ng pa3yMHoro 
11enoseKa36 • 

3Ta ,!lHKTaTypa PaJYMa nOKOHTCjJ: Ha pa3nH'IHH Me)l(,!ly npocsemeHHhIM 
<l>Hnoco<t>oM H npocsemaeMhIM Hapo.noM, KOTOpoe npenucTBosano c.ne
naTh caM no ce6e BnOnHe COOTBeTCTByJOmHH xo.ny MhICilH TOro BpeMeHH 
BhIBO.ll H OCMhICilHTh eCTeCTBeHHOnpaBOByJO .ne.nyKUHIO Bcex roc)')lapcTBeH
HhIX nonHOMO'IHH H3 sonu Hapo.n:a TaK, KaK ecnu 6hl a6con10THag snacn 
e.n:HHOilH'IHOro BnaCTHTeM OCHOBhIBanach Ha TOM, 'ITO OHa 6hma eMy qiop
ManhHO nepe.n:aHa Hapo.n:oM. TiocKOnhK}' sennKHn HCTOpH'leCKHH npeue.neHT, 
lex regia, no KOTopoMy snacTh nepe.n:asanach ue3apgM, npuugn y ue3apg 
<l>OPMY noCTOjJ:HHOH .llHICTaTYPhI, noCTOilhK}' BnacTHTenh Mor 6hl nOKa3aThCjJ: 
.llHKTaTopoM. B XVIII crnneTHH 3TO nyCTh u He cucTeMaTH'leCKH, HO xou 
6hi MeCTaMH HaXO,!lHT BhlpaX<eHHe B aHOHHMHO H3,!laHHhIX B 1788 r. «3anuc
Kax K qipaHUY3CKOMY Hapo.ny» qepYTTlf, copaTHHKa Mna.nwero Mupa6o. 
B 3TOM co11nHeHHH asrnp nhITaeTcg ysg3an .neMoKpaTHIO c KoponeBCKHM 
npasneHHeM B npoTBso6opCTBe c npHBHnernposaHHhIMH KnaccaMH H npe
spamaeT MOHapxa B «noCTOjJ:HHoro u Hacne.n:CTBeHHoro .llHKTarnpa pecny6-
nHKH» (dictateur perpetuel et bereditaire de la Republique)37 • 

Cpe.n:u crnpoHHHKOB pa.nnKanhHOro 3KOHOMH'leCKoro H couuanhuoro 
paBeHCTBa TOX<e uapHT y6e)l(,!leHHOCTh B TOM, 'ITO cymecrny10mue npo-

36 Ordre nature) et essentiel. I. C. XXIV: «EBKJJHJI 61>1JJ C}'Il(HH )lecnOT, H HCTHHhl 
reOMeTpHH, KOTOplde OH HaM nepeJiarr, cyr1> 3aKOHLI BOHCTHHY JieCnOTH'leCKHe. Hx Jiecno
TH3M H nH'IHLIH JiecnOTH3M Toro, KTO npHJiaJI HM CTaTYC 3aKOHOB, - OJIHH H TOT JKe: 3TO 
JiecnoTH'leCKall n neo6opnMa11 cnna o'!eBHJIHOCTH» (Euclide est un veritable despote et Jes 
verites geometriques qu' ii nous a transmises sont des lois veritablement despotiques. Leur 
despotisme legal et le despotisme personnel de ce Ugislateur n'en font qu'un, celui de la 
force irresistible de ('evidence (Depitre. P. 142)). 

37 P. 70 (3K3eMnn11p H3 fopoJICKoii 6H6nHOTeKH l>epnHna; p. 15, 47: KoponL KaK noee
peHHLiii (mandatar) napoJia e 6op1>6e npOTHB «JiecnoTtt3Ma rocnoJICTB}'IOlllero KJJacca». 
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MeX<yroqHhle anacnt H aoo6me nonnTnqecKH opraHH30BaHHhie cocnoa
Hhle H KnaCCOBbie HHTepeChI .nenaIOT Heo6xo,nHMOH CHilhHYJO L(eHTpani.
HYlO anaCTb. c 3THM CBH3aHa Bepa B rocy.napcrno H B 6e3rpaHJfqHhie 803-
MOX<HOCTH nonurnqecKHX cpe.ncrn. Ilepaoe nonurnqecKoe npoHJBe,neHHe, 
KOTOpoe C03HaTenhHO HCXO,UHT H3 Te3HCa 0 TOM, qTo qenoBeK no npHpo.ne 
.no6p H Toni.Ko ucnopqeH cymecrny10mnM nopH,nKoM co6crneHHocTH, 
a TaKX<e COI.lHanbHbIMH H rocy,napcrneHHbIMH OTHOUieHHHMH, «Ko,neKC npH
po,nhI» Mopennu (1755 r. 38 ), noJaonHeT B n.neani.HoM rocy.napcrne .nen
crnoaaTb «HaqanhHHKaM .nenaPTaMeHTOB», KOTopi.1e o6na,naIOT «a6conIOT
HOH KOMaH,nHOH anaCThlO» H B 3KCTpeHHhIX cnyqaHx .nenaIOT ace, qTo 
cqJfTalOT HYX<HbIM, H KOTOpbie B ,neHCTBHTenhHOCTH HBilHlOTCH nHIIIh n.ne
anbHblMH HHTeH,naHTaMH. Y Mopennn .necnOTH3M OKaJhIBaeTCH cpe,ncTBOM 
ocymecTBHTb B ,neHCTBHTenhHOCTH H,neanbHOe COCTOHHHe paBeHCTBa. fo
cy,napcrno no.no6Ho aceMorymeMy ne.narory y npocsemeHHbIX qmnoco
cpoa, H rocy.napcrno neJyHTOB B Ilaparnae cnyX<HT npnMepoM TOro, qTo 
nnaTOHOBCKHH n.nean KOMMYHHCTJfqecKoro rocy,napCTBa cpunococpoB MO
X<eT 6bITb peanHJoBaH Ha .nene. Ma6nn X<e H3BeCTHa TeopHH «npoTHBOBe
coB», KOTopaH .nenaeT TaKon a6conIOTH3M HeB03MOX<HhIM. OH TOX<e JHaeT, 
qTQ TOilbKO CHilbHaH MOHapXHH MOX<eT ycrpaHHTb rocno,nCTBO KaKOro-nu6o 
«Knacca» HnH napTHH. EMy TOX<e XOTenocb 6bI ucnonb30BaTb 3TO CHnbHOe 
rocy.napCTBO .nnH TOro, qT06bI ,UOCTJfqb aceo6mero paBeHCTBa, nonOX<HTh 
KOHeI.l rocno,nCTBY anqHOCTH H BnaCTOnl06HH, T. e. qaCTHOH co6CTBeHHO
CTH, H xorn 6bI npu6nH3HTb COBpeMeHHOe «pa3BpameHHOe rocy.napCTBO» 
(etat corrompu) K cocTOHHHIO «rocy.napcrna ecTecrneHHOro» (etat de la 
nature). Ilo ero MHeHHIO, 3TO B03MOX<HO TOnhKO npu no.no6a10meM B03-
3peHHH Ha qenoaeqecKyIO npupo.ny c ee crpacTHMH. Ho nonnTnqecKHM 
cpe,nCTBOM ,nnJI 3TOro He MO)l(eT 6b!Tb npocTO .L{HKTarypa oqeBH.L{HOH .nnH 
,nHKTaTOpa HCTHHhI. B npocrpaHHhIX paccy)l(,UeHHHX OH onnoHnpyeT coqu
HeHHIO Mepcbe H ero cncTeMe neranbHoro .necnoTH3Ma39 • Ilpe)l(,Ue acero 
OH COMHeaaeTCH B cune cpunococpuu, KOTOpaH ,nnH cpunococpoa 6y,nTO 6b1 
pa3yMeeTCH caMa no ce6e. QqeBH,UHOCTh c ee ,UHKTaTOM .nnH Hero BOBCe 
He oqean,nHa. <Dnnococpb1 3a6nYX<,UaIOTCH, ecnu nonara10T, qTo 3Ta oqe
BH,nHOCTh CH,UHT cnOBHO 6or B CBOeH MaUIHHe (un dieu dans sa machine) 
H BCeM ynpaBnHeT. llenoBeK - He aHren, KOTOpbIH TOilbKO H X<,neT ycnhl
rnaTb HCTHHy. 3.necb BHOBb pa3BepTbrnaeTCH Bee TO, qTo OCTaBHnO 3a co-
6oif KnaCCHlJeCKOe yqeHHe 0 COOTHOilleHHH acpcpeKTOB H paccy,nKa: crpac
TH c6nBalOT n10.neif c TOnKy H qaCTO OKa3bIBalOTCH y6e,nHTeni.Hee 

38 Ed. par E. Dolleans. Paris, 1910. P. 98. 
39 Doutes proposes aux philosophes economistes sur I' ordre nature! et essentiel des 

societes politiques, CEuvres (Ed. Paris, 1794-1795): T. XI. l..{HTaTa o Ja)la'!ax JaK0Ho.11aTe
m1: T. IX. P. 92, 115, 240. 



134 K. llIMI1TT 

qmnococpcKOH HCTHHbl. Ma6JIH .uenaeT OTCIO,Ua BbIBO.U (He OCTaBlllHHCJI 
HeHJsecTHhIM H ,unJI crnpoif TPa.uHUHH), qrn ,uypH1>1e acpcpeKThI no.u,uepxrn
saioT qacTHYIO co6crneHHOCTh H cnoco6crnyioT ee coxpaHeHHIO. Ho 
3,uec1> npoucxo,uHT pelllHTeJI1>H1>1if nosopoT. A6coJIIOTHCTCKoe yqeHHe 
0 npHpO,UHOM 3JIOHpaBHH qeJIOBeKa OKa3bIBaeTCJI IlOKOJie6neHO yKa3aHH
eM Ha TO, qrn B TaKOM cnyqae H npaBHTeJIH Be;:J;b 61>1Ba10T ecTeCTBeHHblM 
o6pa3oM nopa6omeH1>1 cTpacnMH H HeBe;:i;eHHeM. 3HaquT, ;:i;eno 3aKJI10qa
eTcJ1 HMeHHO B TOM, qT06hI C03;:J;aTb ;:J;JIJI HHX nperpa;:i;bl H o6e3onaCHTb 
ce6JI OT HHX, a 3TO ;:J;OJiiICHO npOH30HTH 6naro;:i;apJ1 pa3;:i;eneHHIO IlOJIHTH
qecKHX cpyHKUHH. «MarncTParypaM HYiICHO co3.z:i;aTh KaKoH:-rn npOTHBO
sec, qT061>1 He CTaTb iICepTBOH HeBeiICeCTBa MarHCTPaTOB H BJia;:i;elOIQHX 
HMH CTPaCTeH:» (ii s'agit d'etablir des contre-forces entre les magistratures 
pour qu'on ne soit pas la victime de l'ignorance et des passions des 
magistrats). IlonuTuqecKoe 3HaqeHue TaKoro 06pameHHJ1 a6coJIIOTHCTCKO
ro yqeHHJI o npupo;:i;HoM 3JIOHpasuu nio;:i;eH:, KaKoe 3.z:i;ec1> coseplllaeT Ma6-
JIH, YiICe noToMy npesocxo;:i;uT 3HaqeHue Pycco, qTo B «06mecrneHHOM 
;:i;orosope», Bhillle;:i;rneM B cBeT B 1762 r., eme He H3Jiaranoci, ero yqeHHe 
0 npHpO;:J;HOH ;:i;o6poTe qeJIOBeKa, KOTOpoe Il03;:J;Hee CTaJIO 3HaMeHHTbIM 
6naro;:i;apJ1 3TOMY TPaKTary. Ih 3Toro 06pameHHJ1, KaK OHO BhlpaiICeHo 
y Ma6nu, BhITeKaeT npe;:i;cTasneHue o TOM, qTo npaBHTeJihCTBO H rocy;:i;ap
CTBO JIBJIJllOTCJI He06XO;:J;HMbIM 3JIOM, KOTOpoe Il03TOMY HYiICHO CBeCTH 
K MHHHMYMY· Y aMepuKaHues 3TO npoJ1BJIJ1eTCJ1 scero onernusee. ToMac 
IleifH BbICKa3aJI Te3HC, IlOJIHOCTblO COOTBeTCTBYIOIUHH ;:i;yxy cesepoaMe
pHKaHCKOro JIH6epaJIH3Ma, HO ccpopMynuposaHHbIH TaK, qrn MOr 61>1 OT
HOCHTbCJI K XIX cToneTHIO, Kor;:i;a MeiIC;:i;y o6mecTBOM u rocy;:i;apcrnoM 
npoBO;:J;HJIH pa3JIHque H su;:i;enu B rocy;:i;apcTBe MexaHuqecKHH annapaT, 
CKOB1>rna10muH: opraHuqecKHH pocT o6mecrna: o6mecrno (society) ecTb 
npo;:i;yKT pa3yMHOro COiICHTeJibCTBa JIIO;:J;eif, npo;:i;yKT HX IlOTpe6HOCTeH: Ii 
y;:i;osnernopeHHJI 3THX noTpe6HocTeH:; rocy;:i;apcrno iICe (IleH:H rosopm, 
KOHeqHo, «npaBttTeJibCTBO» (government)) ecTb npo;:i;yKT Harnttx nopo
KOB40 . TaK ;:i;aneKo Ma6n11 eme He 3axo;:i;HT. Ho B OTHorneHHtt rocy;:i;ap
CTBeHHoH: BJiaCTH OH CTPeMHTCJI K TOMY iICe, qTo H aMep11KaHu1>1: HYiICHO 
nocTpottTh cucTeMy B3attMHOro KOHTponJ1 u 3aBttCHMOCTtt, ocymecrnttTh 
TaK Ha31>rnaeMoe pa3.z:i;eneHHe snacTeH:. PttM, AHrnttJI ( oHa, KOHeqHo, Jittlllh 
B HenoJIHOH Mepe), fepMaHcKaJI 11Mnep11J1, Hu;:i;epnaH;:i;hl, lllseH:uap11J1, HO 
npeiIC)J;e scero lllseu11J1 - BOT npttMepbI TaKoro ypaBHOBelllttBaHttJI BJia
cTeH:. 0.z:i;HaKo, no MHeHttIO Ma6n11, scer;:i;a ocTaeTCJI onacHOCTh, qrn TOT 
11n11 HHOH: o6na;:i;aTeJib cpaKT11qecK11x BJiaCTHhIX cpe;:i;crn B rocy;:i;apcrne, 
IiCilOJIHttTeJibHaJI BJiaCTb, KaK OH Ha3bIBaeT TaKoro o6na;:i;aTeJIJI, B CiiJIY 
npttpo;:i;Horo BJiaCTOJII06IiJi nonhITaeTCJI B03o6na,uaTb Ha,u npoq11Mtt ttHCTaH
UttJIMH. KoHeqHo, Heonocpe;:i;osaHHaJI ;:i;eMOKpaTttJI TOiICe J1BJIJ1eTCJ1 ;:i;ecno-

4<l Common Sense, 1776. Cap. I. 
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TH3MOM, Hap0,!1; HeBe)l{eCTBeH, H ero rocno,!{CTBO pa3pyIIIaeTC51, o6paw.a-
51Cb B aHapxmo, BCile,!{CTBHe qero IlOTOM 0Il51Tb B03HHKaeT Hy)l{,!l;a B MarH
crparnx c 3Kcrpaop,!1;HHapHbIMH nonHoMoqngMn. Ho Ba)l{Hee Bcero Bee 
)Ke He,!{oBepue K ucnonHHTenhHOii BnacTH. Ma6nu noHHMaeT H O.l{o6p51eT 
,!{a)l{e npOTHBO,!{eHCTBHe KOMHCcapaM KOpOn51, HHTeH,!{aHTaM, «naIUaM» 
(bachas) CBOHX npOBHHUHH, H ynpeKaeT He3yHTCKOe rocy,!l;apCTBO B TOM, 
qm ne3yHThI nocrynunu 6hl Pa3YMHee, ecnu 6bl Hayqunu HH.l{eiiueB caMo
ynpasneHHIO, qTo6bl Te caMH MOrnH Bb16paTb H3 CBOeii cpe,!l;hl snacTHbie 
opraHbl M51 3KOHOMnqecKoro ynpaBneHH51 pecny6nnKoii41 • <f>nnoco<t>aM-
3KOHOMHCTaM c HX <t>aHaTnqHblM IlOKnOHeHHeM «e,!{HHCTBy», c HX «e,!{HHe
HHeM cnnhI u Bonn» (unite de force et de volonte) OH 3a,!{aeT Bonpoc: 
MO)l{eT nu <t>nnoco<t> Boo6pa3HTh ce6e B03HHKHOBeHne nonnTnqecKoro 
e,!{HHCTBa, ecnH HepaBeHCTBO uapHT B 3eMneBna,!{eHHH H BO BCex npoqux 
)l{H3HeHHbIX ycnOBH51X, a nonHTHqecKa51 BnaCTb cn~HT TOilbKO coxpaHe
HHIO 3TOro HepaBeHCTBa42 . CBo6o.l{HOe rpa)l{,!{aHcKoe caMoynpaBneHne 
no,!1;pa3YMeBaeT yqacTne rpa)l{,!{aH B 3aKoHo,!{aTenhHOM npouecce. Hcnon
HHTenhHa51 BnaCTb ,!{0Il)l{Ha CHOBa H CHOBa Il0,!{BepraTbC51 pa3,!1;eneHHIO Ha 
pa3nHqHble a,!{MHHHCTpaTHBHbie BeTBH, u6o B npOTHBHOM cnyqae 6y.l{eT 
npoHCXO,!{HTb CKonneHHe CHilbl H B03HHKHeT «YHHBepcanbHbIH MarHCrpan>, 
T. e. ,!{ecnoT. Heo6xo,!{HM peryn51pHhIH KOHTponh Ha,!{ npaBHTenhCTBOM, ocy
w.ecTBn51eMhIH oco6blMH KOMHCCH51MH 3aKOHO,!{aTenbHOH BnaCTH; aBTOp 
peKOMeH.l{yeT ,!{a)l{e nepHO,!{HqecKH o6b51Bil51Tb <<rO,!{ pe<t>opM», B TeqeHHe 
KOToporo ocyw.ecTBn51ncg 6b1 oco6eHHO crpornii KOHTponh. Toro o6cm-
51TenhcTBa, qTo B TOT caMbIH MOMeHT, KOr,!{a 06hJqHbIH KOHTpOnh HaqnHaeT 
aKTHBHO npecne,!{oBaTh onpe,!l;eneHHYIO uenh, KOHTponupy10w.a51 HHCTaH
UH51 npeBpaw.aeTC51 B HCilOilHHTenhHYIO H BHOBb npOHCXO,!{HT HaKonneHHe 
.l{ecnoTnqecKoii BnacTH ( ero KaK pa3 H H~Ho 6hmo ocTaHOBHTh ), Ma6nu, 
no Bceii BH.l{HMOCTH, He 3aMeTnn. Ho ,!{eiicTBH51 51K06HHUeB, HCilhITaBIIIHX 
CHilbHeiiIIIee BilH51HHe ero coqnHeHHH, npe,!l;OCTaBHilH 3TOMY npaKTHqec-

41 <Euvres. T. XI. P. 8, 230; npe.UbI.Uymne SbICKaJbIS3HHll Ma6;m CM.: XI. P. 235; IX. 
P. 183; XV. P. 154, 224. 

42 <Euvres. IV. S. 296. - B csll3H c T3KHMH SbICK33bISaHttllMH Ma6Jm, a TaKlKe co 

sceMH .upyrttMH, KOTOpbie CSO.UllTCll K TOMy, '!TO nOJJHTH'leCKHe pelf>opMbl He .UOCTHfHyT 

ueJJH, noKa He 6y.ueT ynpa3.UHeHa '13CTH3ll co6CTSeHHOCTb KaK Hatt6onee S3lKHOe SJJaCTHOe 

cpe.ucTBo coxpaHeHttll HepaseHcTsa, Ha YM npnxo.uttT MapKcttcTcKall KOHCTPYKUHll rocy

.uapcTBa. 0.UH3KO, l13lKe eCJJH OTSJJe'lbCll OT cnaPTaHCKOro o6mecTBeHHOro H.Ueana Ma6JJH, 

pa3HHU3 see lKe OCTaeTCll cymecTSeHHOH s CHJJY Toro, 'ITO Ma6JJH He SbJXO.UHT 33 p3MKH 

csoero a6CTp3KTHOro p3UHOHaJJH3Ma. rnaSHblM npenl!TCTSHeM noHHM3HHIO cyll(HOCTH 

o6mecTsa llJlll Hero l!SJJlleTCll MeTO.U, see speMll H3'1HH3JOll(HH c STOpOCTeneHHbIX )JJeMeH

TOS (parties subaltemes) - c TOproSJJH, lf>ttHaHCOS, SOHHbl, nOJJHUHH, .uenosoii lKH3HH. 

CornacHo Ma6nn, ttccne.uosaHHe 3THX :JJJeMeHTOs ocrneTCll JasttcttMbIM OT 3apaHee clf>op

MynnposaHHbIX npHHUHnos, coo6pa3HO KOTOpbIM ocymecTSJJlleTCll C03H3TeJJbH3ll HJIH 6ec

C03HaTeJJbH3ll rpynnHpOSKa M3TepHaJJ3. npHHUHnbI 3TH .UOJJlKHbl 6bITb nOHl!Tbl S HX 'IHCTO

Te, s .ueTanllx lKe KonaTbCll He cne.uyeT (ramper dans les details). 
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KHe .1l0KaJaTeJibCTBa. Bpa)K,Lle6Hoe OTHOllleHHe K HCDOJIHHTeJibHOH BJiaCTif 

nepe.1lanOCL OT Ma611H <l>paHuyJcKou pesoJIIOUHH. CcLIJI!UICL Ha Hero, 

Po6ecn1>ep 3!UIBHJI B Y qpe.1lHTeJILHOM co6paHHH 18 MaR 1790 r., qTQ TOJIL

KO 3aKOH0.1laTeJIH Moryr npHHHMaTb pellleHHR B Bonpocax BOHHbl H MHpa, 

DOTOMY qTO OHH He HMelOT HH ManeH:llleH 3aHHTepecoBaHHOCTH B TOM, ~o-

6bl 3JioynoTPe6JIRTb CBOeu BJiaCTblO, KOpOJib )((e, CKOpee Bcero, CKJIOHeH 

K TaKOMY 3JIOynoTpe6neHHIO, «BOOp~eH MorymecTBeHHOH .1lHKTarypoH:, 

KOTOpaR MO)((eT nocaraTL Ha Hallly cBo6o.1ly» (arme d'une puissante 

dictature, qui peut attener a la liberte). C Ha.1l30pHbIX 3a.zi:aq HaqHHaeTCR 

.1leRTeJILHOCTL HauHOHaJILHoro KOHBeHTa H, c11e.1lOBaTen1>Ho, <t>aKTHqecKoe 

BMelllaTeJibCTBO 3aKOH0.1laTeJILHOH BJiacrn B qaCTHbie 3a.zi:aqH HCDOJIHHTeJib

HOH. Be.1lOM!UI 0.1lHOH TOJILKO uen1>10, CTPeMneHHeM .1lOCTH% onpe.1leJieH

Horo pe3yJILTaTa, oHa OT npocTOro Ha):{3opa pa3pacrneTc11 .1lO nonHoro no

rnomeHHR D0.1lHa.1l30pHoH: .1leRTenLHOCTH. Ho H B 3TOM RK06HHUbl Bcero 

JIHllIL cne.1lOBaJIH coBery Ma6nH, KOTOpbIH: B «IlpaBax H o6R3aHHocux 

rpa)K,LlaHHHa» (1756) DHCaJI, qTQ BO BpeMR peBOJIIOUHH npe.1lCTaBHTem1 

Hapo.1la .1l0JI)((HLI noJIHOCTLIO npHHRTL Ha ce6R pyKoB0.1lCTBO BCeMH .1lena

MH H B3RTL B CBOH pyKH caMy HcnoJIHHTeJILHYIO snacTL. TaKHM o6paJOM, 

TO, qTO snocJie.1lCTBHH Ha3BaJIH RK06HHCKOH .1lHKTarypoH: HauHoHanLHOro 

KOHBeHTa, 6LIJIO HaMeqeHo ~e y Ma6nH. Ha3BaHHe «.1lHKTarypa» OH, KO

HeqHo )((e, eme coxpaHReT 3a pHMCKHM npaBOBbIM yqpe)((.1leHHeM, 0 KOTO

poM B Te BpeMeHa BCI0.1lY DOBTOPRJIH CTepeOTHDHbie C~.1leHHR ( OHH co-

6paHbI B COOTBeTCTByiomeH: CTaTbe «3HUHKJIODe.1lHH» ): qpe3BbiqauHLie 

06cTORTe111>cTBa TPe6yioT npHMeHeHHR qpe3si,1qauHblX Mep, so speMR .1lHK

TaTYPhl 3aKOHbI MOJiqaT, MorymeCTBO .1lHKTaTopa KOMneHCHpyeTCR BpeMeH

HblMH orpaHHqeHHRMH HT. n.43 Ma6nH )((e roBopHT o .1lHKTaTope, qTo OH 

60111>llle, qeM KoponL, noToMy qTo c ero Ha3HaqeHHeM npeKpamanacL .1le

RTeJILHOCTL Bcex npoqHx MarHCTPaTOB. 11MeHHO B np0.1l0JI)((eHHH .neRTeJib

HOCTH MamcTpaTOB MaKHaBeJIJIH BH.1leJI rapaHTHIO npOTHB 3JIOynOTpe6ne

HHR .1lHKTaTOpCKOH BJiaCTH. HanpOTHB, TO, KaK .1lHKTarypy npe.ncTaBJIM ce6e 

Ma6JIH, ~e CBH.1leTeJILCTBYeT 0 nepeX0.1le K HOBOMY DOHRTHIO .UHKTarypbI. 

0Ha CTaHOBHTCR a6con10THblM nonHOBJiaCTHeM, nepe.1l KOTOpLIM yHHqTo

)((alOTCR Bee npe)((.1le cymecTBoBaBllIHe KOMneTeHUHH. IlpH Heu peqi, ~e 

60Jibllle He H.1leT, KaK npH 06blqHOH KOMHCCapCKOH .1lHKTarype, 0 BepxoB-

43 Encyclopedic. T. IV (2 ed., 1759). P. 794--795, CTaTbll «Jlmrrarypa», HanttcaH
Ha11 .ne )i(arypoM. 06opoT o rosopim-1nx ttJm MOJI'lamnx JaKoHax 6i.m rnr;ia oco6eHHO 
nonyn11peH. OH BCTPC'laeTc11, K npttMepy, y MoHTecKi.e, C'lttTasrnero cy.ni.IO «ycrnMtt JaKo
Ha», a TaKJKe B cnosax cf>ptt.npnxa II CTpyccKoro: «51 npttHllJI pemeHtte HttKor.na He BMeII1tt
saTi.c11 B XO.ll pa36ttpaTeJibCTBa: ttMeHHO B cy.nax rosopttTb .llOJilKHbl JaKOHbl, a cysepeH -
MOJI'laTb» Ge me suis resolu de ne jamais troubler le cours de procedure: c 'est dans Jes 
tribunaux ou Jes lois doivent parler et ou le souverain doit se tair (Act. Bor., 
Behordenorganisation. IX, 329)). 0 pttMCKOH .llttKTarype y Ma6ntt CM.: Observations sur Jes 
Romains, CEuvres. IV. P. 296, 338 (o nocTOllHHoii .llttKTarype CyJIJ1i.1). 
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HOM KOMaH,UOBaHIUI BO BpeMJI BOHHbl unu 0 no.uasneHHH BOCCTaHHH. 060-
CHOBbIBaJI Heo6xo,uuMocTh .UHKTarypb1, Ma6nu rosopuT, qTO ee H)')KHO 
BBO,UHTb, IlOCKOilbK)' 3aKOHbl noHeMHOry BeTrnaIOT " KOppynum1 npHHH
MaeT CilHIIIKOM 6onbllIHe pa3Mepb1. Ilo-BH,UHMOMy, ,UHKTaTOp npe,ucTaBml
eTCR eMy HeKHM peq,opMaUHOHHbIM KOMHCcapoM c HeorpaHuqeHHbIMH 
nonHOMOqH)IMH B OTHOIIIeHHH BCeH KOHCTHT)'UHOHHO ycTaHOBneHHOH ro
cy.napCTBeHHOH opraHH3auuu. Ecnu conocrasuTb 3TO c ynoMJ1ffYThIM Bhirne 
BbICKaJbIBaHneM Ma6nu o TOM, qTo so speMJ1 peson10uuu npe,ucTaBnTenu 
Hapo.ua .uomKHbl B3RTb B CBOH PYKH " caMy HCilOilHHTenbHYIO BnaCTb, TO 
3TO 6y,uer )')Ke HOBaR, ocy111ecTBm1eMaJ1 OT HMeHu Hapo.ua, ,uuKTarypa KoH
BeHTa, T. e. y)l(e He KOMHCCapCKaJI peq,opMaUHOHHaJI, a cysepeHHaJI peso
IllOUHOHHaJI ,UHKTarypa. 

KaK " BO MHOrHX .upyrux OTHOIIIeHHRX, Pycco " 3,UeCb He CTOilb aKTy
aneH, KaK Ma6nu. 0,uHaKo ecnu paccMaTpHBaTb ero 3aMeqaHHR B KOHTeK
cTe scero «06111ecTBeHHOro .uorosopa», TO ero npe.ucrnsneHue o ,uuKTa
Type, no .upyroif npuquHe, TO)l(e cny)l(HT npe,uJHaMeHOBaHHeM HOBOfO 
noHRTHR .UHKTarypb1. Pycco nocBRTHn .UHKTarype oT,uenbHYIO rnasy (06-
111ecTBeHHbIH .uorosop. KH. IV, rn. 6). B Heu npe)l(.[{e scero socnpou3so
.UHTCR MHO)l(eCTBO rpa,UHUHOHHbIX B033peHHH, TaK qTo .umi: nosepxHOCTHO
ro B3rnR,ua nMeHHO 3Ta rnasa He co.uep)l(HT Hnqero Hosoro. Ho npu 
CHCTeMaTuqeCKOM myqeHHH BneqarneHHe MeHReTCR. Ilo.upo6Hoe 06cy)l(
,ueHue TYT Heo6xo,uuMo He cTonhKO m-3a TOro 3aqacry10 npeysenuqeHHO
ro BnHRHHR, KOTOpoe «6u6nHR RK06HHUeB» OKa3ana Ha <l>paHUY3CK)'IO pe
BOillOUHIO, CKOilbKO pa.uu npe,uMeTHOro co,uep)l(aHHR, oqepqusaeMoro 
aq,opn3MaMu Pycco. Ilo 3TOH npoTusopequsoif KHHre nerqe see noKa-
3aTb, HaCKOilbKO KpHTH'leCKHM 6bmO nono)l(eHue KOHTHHeHTanbHOro HH
.UHBH,UyanH3Ma u r.ue pacnonarancR TOT nyHKT, B KOTopoM OH o6opaqusa
eTcR rocy,uapcTBeHHbIM a6conIOTH3MOM, a ero Tpe6osaHue cso60,ub1 -
rpe6osaHneM Teppopa. 

rupKe (AnbT)'3HH, c. 116) rosopnT, qTQ HCXO,UHblM nyHKTOM" uenblO 
«06111ecTBeHHOro .uorosopa» RBilReTCR cso6o.ua HH,UHBH.UYYMa. ,[(eHCTBH
TenbHO, HCXO,UHbIH nyHKT 3,UeCb 3aKnIOqeH B 6e3ycnOBHOH, ecTeCTBeHHOH, 
HeOT'l)')K.UaeMoii cso6o.ue oT,uenbHOro qenoseKa; uenb 6y,uTO 6b1 TO)l(e. 
H)')KHO C03,UaTb TaKoe rocy,uapCTBO, B KOTOpOM He OCTaHeTCR HH O,UHOro 
Hecso6o,uHoro, B KOTOpOM OT,UenbHbIH qenoBeK He 6y,ueT )l(eprBOBaTb HH 
Kanneii csoeif cso60,ub1. BenuqecTBeHHbIMH )l(eCTaMH B «06111ecTBeHHOM 
.uorosope» C03,UaeTCR 6onblll0H a)l(HOTa)I( B CBR3H c 06e111aHHeM ,uaTb OT
BeT Ha Heo6hI'laHHO TPY.UHbIH u .uo cux nop He perneHHbIH sonpoc: «HaifTH 
TaK)'IO q,opMy o6be,UHHeHHR nIO,ueii, KOTOpaR 3a111u111ana 6b1 nuqHOCTb 
" co6CTBeHHOCTb Ka)l(,UOro BKnlO'leHHOro B 3TO o6be,uuHeHHe qenoBeKa 
" 6naro.uapR KOTOpOH Ka)l(,[{b!H 6bm 6bI o6be,UHHeH c Ka)l(,[{blM " TeM He 
MeHee IlO,U'IHHRilCR 6bI TOilbKO caMOMY ce6e, OCTaBaJICb CTOilb )Ke CBO-
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60,!J.HLIM, CKOnL u npeX<,!1.e» (trouver une fonne d'association qui defende 
et protege de toute la force commune la personne et les biens de chaque 
associe et par laquelle chaqun s'unissant a tous, n'obeit pourtant qu'a lui
meme et reste aussi libre qu'auparavant (I, 6)). Bnpo':leM, npe,!1.nO)l(eHHLIH 
OTBeT caM no ce6e He 6i,m HeO)l(H,!J.aHHLIM: ecnu Ka)l(,!J.LIH ':lenoBeK o6n
e,!J.HHHeTCH c ,!1.pyrHMH TOnbKO Ha OCHOBe csoero ,!J.06posonLHOro corna
CHH, TO OH nOBHHyeTCH TOnbKO ce6e caMOMY H OCTaeTCH TaKHM )l(e CB0-
60,!1.HblM, KaKHM 6Lm ,!J.0 :noro; npu 3TOM, 0,!J.HaKO, caMO co6on pa3yMeeTCH, 
':!TO CB06o,!J.a He 03Ha':laeT Heo6y3,!J.aHHOCTH, HHa':le COBMeCTHaH )l(H3Hb 6i,ma 
61>1 HeB03MO)l(Ha. CymecTBeHHLIM scer,!J.a ,!J.On)l(HO ocTaBaTLCH To, ':!TO oT
,!J.enLHLIH ':lenoBeK nOBHHyeTCH TOnbKO ce6e caMOMy. Ilo3TOMY 6a3HCHbIH 
,!J.OI'OBOp ,!J.On)l(eH 6b!Tb 3aKnIO':leH e,!J.HHOIJiaCHO, B OCTanbHOM )l(e 6onbIIIHH
CTBO BCer,!J.a MO)l(eT o6.ii3aTb MeHbllIHHCTBO (IV, 27)44 . y JIOKKa peIIIaIO
mee onpaB,!J.aHHe rocy,!1.apcTBa 6i,mo TaKHM )l(e: BBH,!J.Y Moero cornacu.ii 
c rocy,!1.apcTBoM Ka)l(,!J.Oe rocy,!1.apcrneHHoe peIIIeHHe ecTL Moe co6cTBeH
Hoe peIIIeHHe, H nO,!J.':IHHHnCH 6onLIIIHHCTBy (0 rpa)l(,!J.aHCKOM npasneHHH. 
VII,§ 38). Ho Pycco B csoeM HH,!J.HBH,!J.Yanu3Me H,!J.eT, no-BH,!J.HMoMy, eme 
,!J.anbIIIe JIOKKa, nOCKOnLKY OTpu11aeT KaKoe 61>1 TO HH 6LrnO npe,!1.CTaBH
TenbCTBO ,!J.nH cosorynHOH BOnH HH,!J.HBH,!J.yyMOB. AHrnHHCKHH Hapo,!1. He 
CB06o,!J.eH, noTOMY ':!TO He OH npaBHT caM co6o8, a HM npaBHT napnaMeHT 
(III, 155). CysepeHHaH son.ii Hapo,!1.a He MO)l(eT 6LITL penpe3eHTHposaHa, 
paBHO KaK H caM Hapo,!1.. Ilo3TOMY CKOBbIBalOil{He HH,!J.HBH,!J.yanLHOe Y3bl, 
Korop1>1e KpenKH B cocnoBHLIX H ,!1.pymx onocpe,!1.y10mux Kopnopa11m1x, 
COBepIIIeHHO ocna6eBaIOT. B KOHQe KOHllOB OT,!J.enbHblH ':lenoBeK, no seen 
BH,!J.HMOCTH, CTaHOBHTCH CB060,!J.HbJM nonHOCTblO H 6e3ycnOBHO H Heno
cpe,!1.CTBeHHO npOTHBOCTOHT O,!J.HOH TOnbKO o6me8 Bone. IlpH KOHCTpyH
poBaHHH rocy,!1.apcrna 3TO cpopMynHpyeTCH B TOM CMLICne, 'ITO rocy,!1.ap
CTBO ~e He OCHOBbIBaeTCH B pe3ynLTaTe nO,!J.'IHHeHHH KaKOH-nH60 BnaCTH 
H ,!J.OroBopa c 3TOH BnaCTblO, ,!J.OroBopa 0 rocnO,!J.CTBe; B o6mecTBeHHOM 
naKTe (pacte social) rosopHTCH ronLKO o e,!J.HHeHHH. TeopuH rocy,!1.apcrna, 
CO':leTalOil{He B ce6e, KaK y IlycpeH,!1.0pcpa, HeCKOnbKO ,!J.OfOBOpOB, e,!J.HHe
HHe H nO,!J.':IHHeHHe, MepKHYT nepe,!1. norHKOH npocToro ,!J.OroBopa, KaKo
BOH y fo66ca HBnHeTCH ,!J.orosopoM o no,!J.':IHHeHHH, a y Pycco - ,!J.oroso
poM o e,!J.HHeHHH. Pe3yn1>TaTOM B o6oHx cny':la.iix oKa3LIBaeTcH npeX<,!1.e 
BCero TO, ':!TO HH,!J.HBH,!J.YYM H rocy,!1.apcTBO npOTHBOCTOHT ,!1.pyr ,!1.pyry He
nocpe,!1.CTBeHHO. Enaro,!1.ap.ii 3TOMY HH,!J.HBH,!J.YanHcTH':lecKa.ii ,!J.e,!J.yKIIH» ro
C)',!l.apcTBa CTaHOBHTCH B BbICIIIeH CTeneHH nocne,!J.OBaTenbHOH. <DaKTH':leCKH 
TeopH» Pycco BHecna peIIIaIOil{HH BKna,!J. B npespameHHe <DpaHQHH B nH-
6epanLHoe rpa)l(,!J.aHcKoe rocy,!1.apcrno. Ho B ero CHCTeMe 3aKnIO':leHo 

.. B )laJ!hHeihneM pttMCKall Lltt<!>pa B CK06Kax o6oJHa'!aeT HOMep KHttrtt, apa6cKall -
HOMep mash!, a Ma.rrax apa6cKall - paJJien rnasi.1 «06mecrneHHoro )lorosopa». 



)J;I1KTATYPA 139 

H .npyroe, 6onee oT,naneHHoe, cne,ncTBHe. 0Ho KacaeTcg npHHuHnHaJihHO

ro JHa'!eHHjJ: HH,nHBH,nY)'Ma B rocy,napcrne. 

0 TOM, CKOJib 6ecKOHe'!Hble npOTHBOpe'!HjJ: BOJMO:>KHbl B paMKax TaK 

HaJbIBaeMOH CHCTeMbl ecTeCTBeHHOro npaBa H HaCKOJibKO noBepXHOCTeH 

o6bI'laH CBO,llHTb HX no.n O,llHHM-e,nHHCTBeHHhIM HMeHeM, Mb! y:>Ke rOBO

pHJIH (c. 42). 3.necb :>Ke npOTHBOpe'!HBOCTb o6Hapy:>KHBaeT CBOe HaH6onee 

oT,naneHHoe cne.ncrnHe. Hcxo,nHhIH nyHKT ecTecrneHHo-npaBoBoH: KOH

CTPYKUHH, HH,nHBH.llY)'M, y paJHhIX npe.ncrnBHTeneH: ecTecTBeHHoro npaBa 

npe,ncTaBJigeT co6oH: He'!TO coBeprneHHO paJJIH'IHOe. IlpH caMOM no ce6e 

cpopMaJihHOM xapaKTepe HCXO,llHOro onpe,neJieHHjl noJIHTH'!eCKHH peJyJih

TaT JaBHCHT OT TOro, B KaKOH Mepe HH,llHBH,nyaJIHCTH'!eCKOMY ompaBHOMY 

nyHKTY npH,naeTcg cy6cTaHUHaJihHOe co.nep:>KaHHe. CaMoe JHa'!HTeJihHOe 

npOTHSOpe'!He, KaKoe B006me MO:>KeT SCTpeTHTbCjJ: B yqeHHH 0 rocy.nap

CTSe, npogBJijJ:eTcg J,necb s paMKax ecTeCTBeHHoro npasa. EcTh o,nHo ec

TecrneHHOe npaso, s KOTOpOM OT,neJibHbIH qeJIOBeK npe,ncTaSJijJ:eT co6oH: 

KOHKpeTHO cymecrny10my10 peaJibHOCTh, HeJaSHCHMYIO OT KaKHX 6hI TO 

HH 6bIJIO COUHaJihHbIX opraHHJauHH H cpopM, H nOTOMY npe,ncTaeT '!eM-TO 

npHHUHnHaJihHO HeorpaHH'!eHHhIM, npOTHBOCTOjJ:llJ.HM rocy.napcTsy KaK 

'!eMy-rn npHHUHnHaJihHO orpaHH'!eHHOMy; H eCTb .npyroe ecTeCTBeHHOe 

npaso, B KOTOpOM 3TH OTHOllieHHjJ: nepesepHYThl. ,Uml HayqHoro eCTeCTBeH

HOro npasa, no fo66cy, OT,neJihHhIH qenoBeK - 3TO :mepreTH'!ecmH: ueHTP, 

a rocy.napcTBO - SOJHHKaiom.ee HJ SHXpesoro ,nBH:>KeHHjJ: TaKHX aTOMOS 

e,nHHCTso, nornomaiomee see e,nHHH'!Hoe, JlesHacpaH. EcTeCTBeHHoe :>Ke 

npaso cnpase,nJIHBOCTH, nycTh H B ocna6JieHHOH, ryMaHHCTH'!eCKOH Bep

CHH, coxpaHjJ:eT TaKoe nOHjJ:THe HH,llHSH,nyyMa, KOTOpoe ,na:>Ke H He MO:>KeT 

6bITb cxsa'!eHO paUHOHaJIHCTH'!eCKH, KOTOpoe ,nOllIJIO .no Hae HJ xpHCTH

aHCKOro ecTecTseHHoro npasa H csoero HaHShicrnero no,n'beMa .nocTHrno 

s nypHTaHCTBe. 3.necb Ka:>K,nb!H HH,llHBH,nyyM npe,ncTaeT BOJShlllialOID.HM

CjJ: Ha.n BCeMH pauHOHaJihHbIMH BbIBO,naMH H o6'bjJ:CHeHHjJ:MH, a noTOMY 

H Ha,n SCjJ:KHM orpaHH'!eHHeM H pernaMeHTHposaHHeM, Ha,n SCjJ:KHM co

pa3MepeHHeM ero ueHHOCTH HOCHTeJieM 6eccMepTHOH, COTBopeHHOH H cna

ceHHOH EoroM .nyrnH. Ilo:>KanyH:, J,necb MOryT 6hITh pauHOHaJIHJHposaHhI 

rocy.napCTBO H o6m.ecrno, H HMeHHO 3Ta npHHUHnHaJihHag HppauHOHaJih

HOCTb OT,neJibHOro HH,llHSH,nyyMa noJSOJijJ:eT 6eJ OCTaTKa pauHOHaJIHJHpo

saTb see COUHaJibHOe, HO npHHUHn PaJJIH'!eHHjJ:, OT,neJijJ:IOllJ.HH npHHUHnH

aJibHO orpaHH'!eHHOe OT npHHUHnHaJihHO HeorpaHH'!eHHOro, OCTaeTCjJ: 

6eJyCJIOBHO jJ:CHhIM. focy,napcTSO, KaK He'ITO npHHUHnHaJihHO orpaHH

'leHHOe, ecTh pauHoHaJihHag KOHCTPYKUHjJ:, oT,neJihHhIH :>Ke qenoseK ecTh 

He'!TO ,naHHoe cy6cTaHuHaJihHO. B HecHcTeMaTH'leCKHX, Tpy,nHo cornacye

MhIX c ero MeTacpHJHKOH SblCKaJbIBaHHjJ:X JIOKKa BOJ,neHCTSHe, HCXO,llHS

rnee OT nypHTaHCKOro xpHCTHaHCTSa, em.e .nocTaTO'IHO CHJihHO, 'IT06bi 

SOJBbICHTh KOHKpeTHYIO H cy6cTaHI.(HaJihHYIO HH,llHSH,nyaJihHOCTb co see-
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MH ee .norocy.napcTaennhIMH npaaaMH, cao6o.noii H co6cTBeuuocThIO ua.n 
n106b1M coMueuueM. MaTeMaTuqecKrui: X<e, ecTecTaeuuouayqurui: nocne
.noaaTenbHOCTh, K KOTOpOH CTpeMHnC.ll ro66c, 3aCTaan.llna ero a6cTparu
poaaTbC.ll OT aC.llKOro KOHKpeTHOro co.nep)l(aHH.ll. Bcne.ncTaHe :noro HH.LJ;H
aH.LJ;YYM nmnaeTC.ll caoeii KOHKpeTHOH HH.LJ;Hau.nyanbHOCTH, HO 3aTO (H mecb 
nepe.n HaMH TOT )l(e CHCTeMaTuqecKHH XO)]; MbICnH, qTo H y CnHH03bl, 
y KOTOporo HH.LJ;HaH.LJ;yYM ffHqTOX<eH, a yuuaepCYM npe.ncrnan.lleT co6oil: 
e.nuuoe uenoe) uenoe, Jleauacpau, cTauoaHTC.ll cy6cTanuuanbHhIM uocuTe
neM aC.llKOro npaaa. 

lfraK, cpopMyna Pycco rnacuT: KaX<.LJ;bIH H3 nae coo6rua OT.LJ;aeT cao10 
nuquoCTh H ace caou cHnhI no.n cyaepeuuoe pyKOao.ncTao coaOKYilHOH 
aonu, 3a 3TO on npHHHMaeTc.ll a o6ruuuy KaK ue.nenHMhIH qneu uenoro 
(chaqun de nous met en commun sa personne et toute sa puissance sous 
la supreme direction de la volonte generale; et nous recevons en corps 
chaque membre comme partie indivisible du tout (I, 610)). qacrn o6parua
nu aHHMaHHe Ha CXO.LJ;CTBO 3TOH cpopMynupoaKH C cpopMynoH ro66ca 
(0 rpaX<.nauuue. V, 7), ee .naX<e ua3bIBanH .nocnoaub1M noarnpeuueM no
cne.nueil:, c Toil: nHIIIh pa3uuueil:, qTo MecTo Jleauacpaua a ueii 3aHHMaeT 
«aceo6rurui: aon.ll» (ATX<e, c. 286). CTanO 6bITb, CKOnb 6bI HH.LJ;Hau.nyanu
CTHqecKHMH He 6binH OTnpaaHbie TOqKH Pycco, cyTb ace X<e COCTOHT 
a TOM, qTo npoHCXO.LJ;HT c COCTaaneHHbIM H3 HH.LJ;HaH.LJ;YYMOa uenbIM: no
rnoruaeT nH OHO aC.llKYJO COQHanbHyIO co.nepX<arenbHOCTb, CTaHOa.llCb npHH
UHilHanbHO ueorpauuqeHHbIM, HnH X<e OT.LJ;enbHbIH qenoaeK coxpaH.lleT cao10 
KOHKpeTuy10 cy6CTauuuanhnocTb. CoaOKYfiHOe uenoe, ao3HHKa10ruee H3 
couuanbuoro KOHTPaKTa, Pycco na3bIBaeT o6IQHM .LJ;n.ll acex «51» c ero 
co6cTaeuuoil: X<H3Hbl0 H aoneil:, KOTOpoe 6e3 OCTaTKa ao6pano a ce6.ll ace, 
qeM o6na.naeT KaX<.LJ;bIH HH.LJ;HaH.LJ;yyM, c TeM qrn6bl ao3apaTHTb eMy 3TO, HO 
TaK, qrn on YX<e 6y.neT o6na.naTb aceM 3THM no npaay (I, 6), H KOTopoe 
acne.ncTBHe 3Toro o6na.naeT a6con10Tuoii anacTbIO (pouvoir absolu 
(II, 41)) ua.n aceMH HH.LJ;HaH.LJ;yyMaMH, no.no6Ho TOMY KaK qenoaeK HMeeT 
a6con10Tuy10 anaCTb ua.n qneuaMH caoero Tena. Cyaepeu ue 3HaeT OT
.nenhnoro qenoaeKa KaK TaKoaoro (II, 48). Tipe.n HHM ace uuaenupyeTcn. 
KaX<.LJ;rui: couuanbHa.ll rpynnupoaKa aHYTPH rocy.napcTBa, KaX<.LJ;rui: naPTH» H 
KaX<.LJ;oe cocnoaue KaK TaKoab1e uenpaaoMepHbI, y qenoaeKa HYX<HO OT
H.llTb ace ero cyruecTaoaauue, ac10 ero X<H3Hb H ace ero cunhI, qT06b1 
ao3apaTHTb HX eMy OT HMeHH rocy.napcTBa (II, 73). TipaaoMepuo ace, qero 
Tpe6yeT o6ruecTBenuoe e.nuncTBo (unite sociale), nycTb .naX<e :no 3aTparu
aaeT penHrH03Hbie y6e)l(.LJ;eHHR (IV, 817), acnKa.ll .npyra.ll 3aaHCHMOCTb, 
IlOMHMO 3aaHCHMOCTH OT rocy.napcTaa, eCTb qTO-TO, qrn 6bmo OTH.llTO 
y rocy.napcTBa (II, 11 1). 0.nnaKo aonpoc o TOM, npuo6peTaeT nu o6ruee 
.LJ;n.ll acex rocy.napcTBeuuoe 51 TOT CMbICn, qTo HH.LJ;HaH.LJ;YYMbI OKa3bIBalOT
C.ll nornorueHbl HM, pa3peII1aeTC.ll ue TaKHMH abICKa3bIBaHHRMH, a c IlOMO-



.lUIKTATYPA 141 

m1>10 H,n:eu Beeo6meu BOilH, HOeHTeneM KOTOpOH HBmleTeH He OT,n:enbHbIH 
qenoBeK, a 06'1>eMn10mee e,n:HHeTBO. 

Beeo6max BOilH ( volonte generale) - o.n:Ho H3 OeHOBHblX IlOHHTHH 
KOHeTPyHpyeMoii Pyeeo qmnoeoqmH roey.n:apcTBa. 3rn BOM eyBepeHa, H 
OHa yqpe)f(.ll:aeT roey.n:apeTBo KaK HeKoe e,n:HHCTBO. B 3TOM eBOeM Ka'le
eTBe OHa HMeeT o,n:Hy IlOHHTHHHYIO oeo6eHHOeTb, OTilH'la10my10 ee OT BeH
KOH naPTHKYilHpHOH OT,n:enbHOH BOnH: .ll:M Hee TO, 'ITO eeTb, Beer.n:a eoBna
.n:aeT e TeM, 'ITO noHeTHHe .n:omKHO 61>1T1>. Ilo.n:o6Ho TOMY KaK Eor eoe,n:HHHeT 
B ee6e BnaeTb H npaBO, H Bee, 'ITO OH .n:enaeT, no eBOeMY IlOHHTHIO Beer.n:a 
eeTb 6naro, KOTOpoe eoeTaBnHeT ero .n:eiieTBHTeilbHYIO BOillO, TaK )Ke H 
eyBepeH, T. e. Beeo6max Bonx, npe.n:CTaeT y Pyeeo TeM, KTO 6naro.n:apx 
O,n:HOMY TOilbKO eBOeMy eymeeTBOBaHHIO Beer.n:a ~e HBnHeTeH TeM, 'leM 
.n:omKeH 6blT1>: le souverain par eela seul qu'il est, est toujours tout ee qu'il 
doit etre (I, 75). Beeo6max BOilH Beer.n:a npaBa (droite, II, 610), OHa He 
MO)l(eT onrn6aTbeH (II, 3), OHa eeTb eaM pa3yM, KOHM OHa onpe.n:eneHa e 
TOH )Ke Heo6xo.n:HMOeT1>10, e 1<a1<08 eeTeeTBeHHbIH JaKoH roeno.n:eTBYeT B 
<l>H3H'leeKOM MHpe (II, 44). 3TO Henpexo.n:xmax, HeH3MeHHaH, 'IHeTaH BOilH 
(IV, I). HanpOTHB, Bonx 0T.n:en1>Horo qenoBeKa, volonte partieuliere HnH 
individuelle, KaK TaKOBaH HH'ITO)l(Ha (III, 26). IlaPTHKYilHpHOe .n:eiieTBHe, 
naPTHKynxpHaH BOilH, naPTHKYilHpHbIH HHTepee, BeHKaH naPTHKynxpHaH 
3aBHeHMOeTb (II, 11 1), napTHKynxpHaH eHna H napTHeynxpHaH 3a6orn 
(III, 158) eaMH no ee6e He3Ha'IHTeilbHbl nepe.n: e.n:HHeTBOM H BenH'IHeM 
Beeo6mero. CnoBo «naPTHKYnHpHbIH» 3,n:ee1> no'ITH pyraTen1>eTBO, KaK 
y fo66ea enoBO <<npHBaTHbIH». «Beeo6max BOilH» B03BO.ll:HTeH .n:o 6o)l(e
eTBeHHOro .n:oeTOHHeTBa H yHH'ITO)l(aeT BexKyIO oeo6eHHYIO BOnIO H Bee 
oeo6eHHble HHTepee1>1, KOTOpbie B OTHOIIIeHHH ee BbirilH,n:HT npoeTO BOpOB
eTBOM. Ilo3TOMY Bonpoe 0 HeOT'ly)l(.n:aeMbIX npaBax HH.ll:HBH,n:yyMa H 
o e<t>epe eB060,n:1>1, He .n:onyeKa10meu BMeIIIaTen1>eTBa eyBepeHHOH Beeo6-
meu BOilH, MO)l(HO 6on1>IIIe He no.n:HHMaTb. OH yeTPaHHeTeH npoeTOH anb
TepHaTHBOH, B KOTOpOH HH.ll:HBH,n:yanbHOe nH6o eornaeyeTeH e Beeo6mHM 
H Tor.n:a B eHny TaKOH eornaeoBaHHOeTH HMeeT HeeyIO ueHHOeTb, nH6o He 
eornaeyeTeH H Tor.n:a KaK pa3 OKa3bIBaeTeH HH'ITO)l(HbIM, 3IlblM, Henop
'leHHblM H Boo6me He HBilHeTeH Bonen, .n:oeTOHHOH BHHMaHHH B Mopanb
HOM HilH npaBOBOM eM1>1ene. 

IlpaKTH'leeKax uen1> paJ.n:eneHHH BnaeTen H eoxpaHeHHH np0Me)l(YTO'l
H1>1x HHeTaHUHH eoeToxna B TOM, 'IT061>1 npenOMHTb BnaeTb roey.n:apeTBa B 
eHeTeMe npenneTByIOmHx H B3aHMHO orpaHH'IHBaIOmHx .n:pyr .n:pyra KOM
IleTeHUHH H TeM JamHTHTb eBo6o.n:y OT,n:enbHOro qenoBeKa. Ilepe.n: IlHUOM 
Beeo6meu BOilH, KOTOpaH o,n:Ha TOilbKO H o6na,n:aeT .n:oeTOHHeTBOM HeTHH
HOH pean1>HoeTH, 6blno 61>1 6eeeMMeneHHO roBopHTb o KaKOM-TO pa3,n:ene
HHH. Pyeeo KOH'laeT e HHM oeTP6Ton o xnoHeKHX <l>oeyeHHKax, KOTOphle 
pa3pe3alOT pe6eHKa Ha KyeKH, a IlOTOM eHOBa npe,n:'hHBilHIOT ero uenbIM 
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H HeBpeJJ:HMbIM. Ilpas.na, OH TO)f(e HaXOJJ:HTCR no.n cyrreCTHBHbIM B03JJ:eii
CTBHeM 06pa3a BeCOB (I, 82; II, 6!0; III, srn; IV, 63). Ho caM cysepeHmeT 
B03BbIIIIaeTC}I Ha.D: TaKHMH TeopHRMH. IlpasneHHe, a.D:MHHHCTPHPOBaHHe He 
MO)f(eT 6bITb HHqeM HHbIM, KpOMe KaK ocyII1eCTBileHHeM BCe06II1eii BOilH. 
TonbKO B 3TOM cocTOHT ero onpas.naHne. BcR .neuenhHOCTh ucnonHHTenh
Hoii BilaCTH CTaBHTCR, KaK H y JlOKKa, B npocToe OTHOIIIeHHe K BCe06II1eii 
npaBOBOii HOpMe; TOilbKO Pycco, K CO)f(aneHHIO, HHqero He rosopHT 0 
BHeIIIHHX CHOIIIeHHRX, HHTepec K KOTOpbIM no6y.nnn JlOKKa BBeCTH B CBOIO 
KOHCTPYKUHIO <t>e.nepamBHYIO snacTb (III, 15 12). IlpaBHTenhCTBO 
(le gouvernement HnH le Prince) JJ:Oil)f(HO ucnonHRTh JaKOHhI, OHO Ha.nene
HO snaCTblO npeTBOpRTb BOillO 3aKOHa B .neiiCTBHTeilbHOCTb, OHO - pyKa 
3aKOHa, «npHilO)f(eHHaR K 3aKOHY CHila» (la force appliquee a la loi 
(Ill, 158)). TonbKO sceo6II1aR sonR, T. e. 3aKoHo.naTenhCTBO, no csoeii 
npupo.ne RBilReTCR Heo~y)l(JJ:aeMbIM .nenoM Hapo.na; HanpoTHB, HCnOilHH
TeilbHaR BilaCTb MO)f(eT npHHa.nne)f(aTb OJJ:HOMY qenoseey, HeCKOilbKHM 
IllOJJ:RM HilH sceii BX cosoeynHOCTH. B COOTBeTCTBHH c cpopMOii npasne
HHR rocy.napcrno }IBil}leTC}I MOHapxueii, apHCTOKpaTHeii HilH .neMOKpaTHeii 
(II, 1 ). B paMKax MOHapxnqecKoii HCnOilHHTeilhHOH BilaCTH cyII1eCTBYIOT 
TaK)f(e npoMe)f(YTOqHhre cocnoBHR ( ordres intermediaires ), TaKHe KaK .nso
pRttcrno, KOTOpoe MO)f(eT 6bITh none3HO B KpynHOM rocy.uapcrne (III, 65). 

0T.nenhHhre aTpH6YThI, KOTOpbre Pycco npunnchrBaeT sceo6II1eii 
Bone, - ee HenpeilO)f(HOCTb, HeCOKPYIIIHMOCTb, MOpanbHaR qncTOTa - B 
coe.nHHeHHH c .npymMH He06XOJJ:HMbIMH npe.nnOCbIIlKaMH npHJJ:aIOT eii MHO
I'OCTOpOHHIOIO 3HaqnMOCTh. Bo-nepshrx, oHa RBnReTcR sceo6II1eii B OTHO
IIIeHHH csoero cy6DeKTa: KaK BOilR COBOKyDHOI'O uenoro OHa HCXOJJ:HT OT 
scex (el le part de tous ). 3rn He 03HaqaeT, qrn sceo6II1aR sonR ecTh cyMMa 
scex OTJJ:enhHhIX qacTHhIX sonh; oHa He MO)f(eT 6bITh TaKoii CYMMOii, noTo
MY qTo no csoeMy noHRTHIO npOTHBonono)f(Ha sceMy qacTHoMy, oHa ecTb 
TO, qeM o6na.naeT Ka)l(JJ:bIH, HO He KaK qacTHbIH qenoBeK, a KaK rpa)l(JJ:aHHH 
(I, 77; II, 4). Bo-BTOphrx, sceo6II1aR sonR RBMeTCR sceo6II1eii no csoeii 
uenu: uenhIO 3Toii RBn.SieTC.SI sceo6II1ee, T. e. sceo6II1Hii HHTepec, o6ri(e
crneHHaR nonh3a (utilite publique) unu sceo6II1ee 6naro (le bien general) 
(II, 4). 3TOT BCe06II1Hii HHTepec TO)f(e npe.ncTaBil.SieT co6oii Heqrn HHOe, 
He)f(enu cyMMa qacTHhrx HHTepecos. Kotteqtto, npu pa3YMHOM pacnpe.ne
neHHH H paBeHCTBe )f(HJHeHHbIX ycnOBHii OH o6brqHo 6y.neT cosna.naTb c 
HHTepecoM Bcex OTJJ:eilhHbIX n10.neii, HO TaM, r.ne napTHHHble H KOMHUHOH
Hbie no.npa3.z:i:eneHHR co3.z:i:a10T BHYTPH rocy.napcrna rpynnOBhre HHTepechr, 
sceo6II1aR sonR 6hrnaeT HCKa)f(eHa (II, Y). B-TpeTbHX, sceo6II1aR sonR 
RBilReTCR TaKOBOH KaK reHepanbHaR BOil.SI, T. e. OHa He MO)f(eT KacaTbC}I 
OTJJ:eilhHbIX cnyqaeB, He MO)f(eT npOBOJJ:HTb HHJJ:HBHJJ:YMbHbie pa3nHqif}I, 
npH3HaBaTb oco6ble H HCKilIOqHTeilbHbie npasa H BbIJJ:aBaTb KOHKpeTHbie 
peIIIeHHR. 3.nech npesanupyeT a6cTpaKTHoe noH.Sime JaKoHa XVIII B., B 
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nponrnonoJIO)f(HOCTh TOMY 3,npasoMy, npaKTHqecKoMy 3HaqeHHIO, KOTo

pbIM sceo6mHif xapaKTep npasosoif HOpMhl 0611a.narr y MoHTeCKLe. 0Ha 

yHHBepcaJILHa KaK dictamen rationis, 3aKOH pa3yMa (loi de raison), KOTO

pLIH ,!l;OJI)f(eH B TQqHoCTH COOTBeTCTBOBaTb 3aKOHY npHpO,!l;bl (loi de la nature) 

(II, 44). EcJIH 3TH KaqecTBa HaJIHQO, eCJIH BOJIR HBJI.ReTCR sceo6meif KaK 

no CBOeMy cy6'heK'fY, TaK H no CBOeMy o6'beKTY H <PaKTHqecKOMY COCTa

sy, TO OHa TeM caMbIM OKa3bIBaeTCH o6ocHOBaHHOH B KaqeCTBe npasa H 

CTaHOBHTCH He TOJibKO sceo6meif nYTeBO,!l;HOH HHTblO, peryJIHTHBHOH H,ne

eif, HO H npHHQHnOM, KOTOpbIH snepBbie TOJibKO H KOHCTHryHpyeT npaso

BOH xapaKTep Toro HJIH HHoro pacnop.R)f(eHHH H npespamaeT scero JIHIIIL 

<PaKTHqecKHH npmca3 s npasosoe noJio)f(eHHe, HMeiomee 06x3yiomyio CHJIY. 

EcnH 3TH KaqecTsa OTCYTCTByIOT, TO npaso He B03HHKaeT H nocTasneHHaR 

3a,naqa, T. e. B03Be.n;eHHe BJiaCTH B paHr npasa, OCTaeTCH He peIIIeHHOH H 

He MO)f(eT 6LITL peIIIeHa ,na)f(e penpe3eHTaQHeif sceo6meif BOJIH. EcJIH Ka

Ka.R-JIH6o KOpnopaQHH KaK TaKOBaH HJIH napJiaMeHT, H36paHHbIH no CKOJib 

yro.n;HO ,neMOKpaTHqecKOMY H36HpaTeJibHOMY npasy, Bbipa)f(aeT CBOIO BOJIIO 

KaK BOJIIO rocy.napCTBa, TO :no MO)f(eT 6LITb, no)f(aJiyif, o6'bHCHeHO HCTO

pHqecKHMH npHqHHaMH HJIH npaKTHqecKHMH coo6pa)f(eHHHMH, HO see 

OHH - He onpas,naHHe. Be.n;L sceo6ma.R BOJIH 0611a,naeT onpe.neneHHhIMH 

KaqecrnaMH, KOTOpble JIH60 HaJIHqecTByIOT, JIH60 OTCYTCTByIOT. Ilocne,no

BaTeJibHO npose,neHHOe, :no nOJIO)f(eHHe MO)f(eT yttHqTO)f(HTb ,neMOKpaTHIO. 

H6o MO)f(HO 3aMeTHTh, qTo, cornacHo «06mecTBeHHOMY .norosopy», sce

o6ma.R BOJIH He 3aBHCHT OT <PopMbI npaBJieHHR. no csoeif cymHOCTH OHa 

HBJIHeTCH BOJieH COBOKynHOCTH mo.nett, HO OT,!l;eJibHbie JIIO,!l;H MO~ o6Ma

HblBaTbCH B OTHOIIIeHHH csoeif co6cTBeHHOH HCTHHHOH BOJIH, a KpOMe Toro, 

BOJIH HX MO)f(eT 6bITb no,nBJiaCTHa CTpacrnM H noTOMY He 6h1Tb cso6o.n

HOH. KrraccHqecKaH T}Ja,!l;HllHH CTOHQH3Ma OKa3b1BaeTCR 3,nech ,neHCTBeH

HOH H y Pycco, scne,ncTBHe qero CTaHOBHTCR HCHO, qTo «06mecrseHHLIH 

.norosop» - He «pyccoHCTCKOe» H He «pOMaHTHqecKOe» npOH3Be,neHHe, 

qTo T}Ja,!l;HllHOHHblH nopx,noK, B COOTBeTCTBHH c KOTOpbIM pauHOHaJibHaH 

cnoco6HOCTb B03BbIIIIaeTCH Ha,n HppaQHOHaJibHbIMH a<P<PeKTaMH, 3,necb eme 

He CMeHeH Ha o6paTHblH. EcJIH y)f( qeJIOBeK OKa3aJICH HcnopqeHHbIM, TO 

rocy.napcrno ,!l;OJI)f(HO sepHYTh ero B ,!l;OCTOHHOe qeJIOBeKa COCTORHHe, 

BCHKaR <<npHpo.n;Ha.R CHJia» (force naturelle) ,!l;OJI)f(Ha Hcqe3HYTh H MOparrb

HOe cymecTBOBaHHe ,!l;OJI)f(HO 3aMeHHTb cymecTBOBaHHe scero JIHIIIb npH

po.n;Hoe (II, 4 ). EcJIH, cTarro 6bITh, H y 6oJILIIIHHCTBa rpa)f(,!l;aH rocy,nap

crna COOTBeTCTBYIOmax MOparrbHblM HJIH npaBOBblM OTHOIIIeHHHM BOJIR 

MO)f(eT 6bITb BblTeCHeHa BOJiett 3roHCTHqecKHX a<P<PeKTOB, TO pa3yMHOH 

BOJieH MO)f(eT 0611a,naTb MeHbIIIHHCTBO HJIH ,!l;a)f(e O,!l;HH-e.n;HHCTBeHHblH qe

JIOBeK. Pycco 3HaeT s Espone TOJILKO o.n;Hy cTpaHy, s Kornpoif HMeIOTcH 

npe.n;nOCbIJIKH .n;JIH HCTHHHOI'O 3aKOHO,naTeJibCTBa, - 3TO KopcHKa (II, I 05·6). 

,[{ml H,neaJibHOH <PopMbI npaBJieHHH - Henocpe,ncTBeHHOH ,neMOKpaTHH -
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Il0Tpe6Hbl pe,!1.KO BCTpeqarom;HeCH npe,!1.nOCblJIKH: B03MOX<HOCTb c nerKO

CTblO 0603peBaTb BCe OTHOUieHHH, npOCTOTa HpaBOB H OTCyrCTBHe nHUI

HHX noTpe6HOCTeif; a Bee 3TO Bem;H, KOTOpbie HaCTOnbKO pe,!1.KH, qTO 3Ta 

COBepUieHHaH q,opMa npaBneHHH CBOHCTBeHHa, CKOpee, Hapo,!1.y 6oroB, a 

He n10,!l.eH (III, 48). 3aKnioqeHHaH BO BCeM 3TOM ,!1.BYCMblCneHHOCTb, ,!l.ena
IOill;aH «06m;ecTBeHHblH ,!l.OI'OBOp» TaKOH cnopHOH KHHI'OH, OCHOBbIBaeTCH 

Ha TOM, qTo peqb B Heu Be,!l.eTCH 0 Bone Bcex nIO,!l.eH H 0 KOnHqecTBeHHOM 

e,!l.HHornacHH (IV, 28), 0 Bone 6onbUIHHCTBa H 06 o6m;eM HHTepece, K KO

TOPOMY HYX<HO npHHTH nyreM ypaBHOBeUieHHH npoTHBononoX<H1>1x HHTe

pecoB (II, 32), HO HeCMOTPH Ha 3TO, BOnH, HHTepec H Hapo,!1. HBnHIOTCH 

MOpanbHbIMH, a He npocTO <t>aKTHqecKHMH BenHqHHaMH. y pa6CKOI'O Ha

po,!1.a ,!1.aX<e e,!l.HHornacHe He ,!1.0Ka31>1BaeT HanHqHH Bceo6m;eu BOnH (IV, 23). 

EcnH Hapo,!1. ,!1.o6p, TO eMY ,!l.ocrnTOqHo nHUib no,!l.HHTbCH H B3HTb CBOIO 

CB060,!1.y: ecnH X<e OH HcnopqeH, TO ero OTHOUieHHe K THpaHy OCTaeTCH 

Bcero nHUib <t>aKTHqecKHM, H TOr,!l.a 6e3pa3nHqHo, 6yHryeT OH HnH HeT -

y Hero HeT npaBa Ha peBonioQHIO. Ton1>KO Te3Hc o TOM, qTo Hapo,!1., 

T. e. ynpaBnHeMble B npOTHBOnonOX<HOCTh npaBHill;HM, ,!1.06p OT npHp0,!1.bl H, 

CTMO 6b1Th, npH n1061>1x o6CTOHTenbCTBax, ,!1.06p no CBOeMy IlOHHTHIO, -

Te3HC, KOTOpbIH MOX<HO 6bIJIO H3Bne% H3 ,!1.pyrnx pa60T Pycco, HO He H3 

caMoro «06m;eCTBeHHOro ,!l.OI'OBOpa», -npeBpam;aeT H3nOX<eHHYIO B 3TOM 

npOH3Be,!l.eHHH H HanonHeHHYIO a6cTPaKTHblMH KOHCTpyKQHHMH CHCTeMy 

B peBOnlOQHOHHYIO H,!l.eonornio. Jf6o, CKOnbKO HH I'OBOpHTb 0 CB060,!1.e, 

OHa B03HHKaeT He H3 pa3yMHOro npaKTHqecKOI'O CTpeMneHHH K 6e3onac

HOCTH H KOM<l>opry, KaK y aHrnHqaH H y MoHTeCKbe, a o6neqeHa MOpanb

HblM na<t>ocoM ,!1.06po,!1.eTenH (vertu). Ton1>Ko TOT, KTO ,!1.o6p B MopanbHOM 

CMbICne, CB06o,!1.eH H HMeeT npaBO Ha3bIBaTbCH Hap0,!1.0M H OTO)l{,!l.eCTB

nHTb ce6H c HHM. ,Upyroe cne,!1.CTBHe COCTOHT B TOM, qTO TOnbKO TOT, KTO 

o6na,!l.aeT vertu, HMeeT npaBO yqaCTBOBaTb B npHHHTHH peUieHHH no nonH

TttqeCKHM BOnpocaM. IlonHTHqecKHH npOTHBHHK MOpanbHO HCnopqeH, TIO 

pa6, KOToporo Ha,!l.O o6e3Bpe,!1.HTb. EcnH BbIHCHHeTCH, qTo 6on1>UIHHCTBO 

IlO,!l.BepX<eHO nopqe, TO ,!1.06po,!1.eTenbHOe MeHbllIHHCTBO MOX<eT npHMeHHTb 

n1061>1e Hacttn1>CTBeHH1>1e cpe,!1.CTBa, qT061>1 cnoco6cTBOBaTh no6e,!1.e ,!1.06-

po,!1.eTenH. Ocym;ecTBnHeMbIH HM Teppop Henb3H ,!l.aX<e Ha3BaTb npHHYX<

,!l.eHHeM, OH TOnbKO cpe,!1.CTBO noMoqb HeCB060,!l.HOMY 3I'OHCTY npHHTH K 

ero co6cTBeHHOH HCTHHHOH Bone, pa36y,!1.HTb B HeM rpaX<,!1.aHHHa ( citoyen). 

«06m;ecTBeHHbIH ,!l.OI'OBOp», B KOTOpOM HeOTqYX<,!1.aeMoe npaBO CB060,!1.

HOI'O Hapo,!1.a Ha Henocpe,!1.CTBeHHoe caMoBnaCTHe nonaraeTCH B KaqecTBe 

qiyH,!l.aMeHTMbHOH aKCHOMbl, cnyX<Hn, TaKHM o6pa30M, onpaB,!l.aHHIO ,!l.HK

TaTypbI H ,!l.aBan o6ocHOBaHHe ,!l.ecnoTH3MY CB060,!1.1>1. CaMbIH pa,!1.HKMb

HblH na<t>oc cB060,!1.1>1 coqeTaeTCH 3,!l.eCb c 6ecnom;a,!l.HbIM q,aKTHqecKHM 

no,!l.aBneHHeM npOTHBHHKa, HO 3TO HMeHHO <t>aKTHqecKoe, a He MOpanbHOe 

IlO,!l.aBneHHe. AHTHTe3a npaBa H BnaCTH, Ha KOTopyIO yrHeTeHHOe npaBO ,!1.0 
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celi nophI yKa3hIBaJIO rocno,ncTBy10meli snacTH, HCnOJih3yeTC.ff Teneph 

n.nymHM K no6e.ne MeHhIIIHHCTBOM KaK aHTHTe3a npasa H 60JihIIIHHCTBa. 

Pycco Bhl3BaJIC.SI IlOKa3aTh, KaK B03MO)l{H0 rocy.napCTBO, B KOeM HeT HH 

o.nttoro ttecso6o,nttoro. Ha npaKTHKe OTBeT 3aKJIIO'laJIC.ff B TOM, 'ITO tte

cso6o,nHhIX yttH'ITO)l{aJIH. Onpas,nattne 3TOMY co.nep)l{HTC.ff B noJio)l{eHHH, 

BhICKa3aHHOM caMHM Pycco: npn onpe.neneHHhIX 06cTO.S1TeJihCTBax qenose

Ka H~Ho JaCTaBHTh 6hrrh cso6o,nHhIM (on le forcera d'etre libre) (I, 78). 

Pycco He tta3hrnaer 3TO rocno,ncTBo .no6po,neTeJIH .IlHKrarypoli. Ott no 

rpa,nHQHH orpaHH'IHBaeT ynorpe6neHHe 3Toro cnosa IlOH}JTHeM KOHCTHTY

UHOHHO npe,nycMorpeHHhIX 3KCrpaop,nHHapHhIX IlOJIHOMO'IHH, BhI.IlaBa

eMhIX Ha KOpOTKOe BpeM.SI AA.ff TOI'O, 'IT06h! Bh!HTH H3 3aTpy.IlHHTeJihHOro 

IlOJIO)l{eHH.SI. TipHBhl'IHhie BhICKa3hIBaHH.SI 0 .IlHKTarype BHOBh IlO.SIBJI.SllOTC.SI 

Hy Hero: B HHTepecax 6e30nacttocTH (sfirete) H o6mecTBeHHoro nop.S1,nKa 

( ordre publique) B qpe3BhI'laHHhIX CJiy'l!a.SIX Heo6xo,nHMhl qpe3BhI1IaHHhie 

Mephl, 3aKOHhl He .IlOJl)l{Hhl 6h!Th «Hern6KHMH» (inflexibles); $opMaJihHOe 

npHMeHeHHe 3aKOHa 1:1peBaTO onacHOCThlO HaBpe,nHTh rpaKTOBKe paccne

.IlOBaHHH peaJihHhIX o6CTO.SITeJihCTB; 3aKOHO.IlaTeJih .IlOJI)l{eH npe.nycMarpH

BaTh, 'ITO OH He MO)l{eT Bcero npe,nyCMOrpeTh, HHhIMH CJIOBaMH, see 3TO 

Te3HChl, 1:1aCTH'IHO npoHCXO.Il.SlmHe H3 y'l!eHH.SI 06 3IlHKHH, KOTOphie BOC

npOH3BO.IlHJI H JlOKK. ,[{HKTaTOp rocno,ncTByeT ( domine) Ha,n 3aKOHOM, He 

HBJI.Sl.S!Ch npe,nCTaBHTeJieM 3aKOHO.IlaTeJihHOH BJiaCTH (IV, 64), - IlOJIO)l{e

HHe, 11io6onhITHoe noToMy, 'ITO, cornactto Pycco, sceo6ma.S1 BOJI.ff soo6-

me He MO)l{eT 6hITh penpe3eHTHpOBatta; BO BpeMeHa .IlHKTaryphl 3aKOHhl 

«CD.SIT», .IlHKTaTOp MO)l{eT 3aCTaBHTh 3aKOHhl 3aMOJI'laTh, HO He 3aroBOpHTh 

H T . .n. Pacc~eHH.ff Pycco, nycTh H HHhIM nyreM, se.nyr, o.nttaKo, K TOMY 

)Ke pe3y11hrary, 'ITO H paccy)l{,neHH.ff Ma6nn. Pycco pa311n1:1aer .nsa sn.na 

.IlHKTaryphI: .IlHKTarypa B co6CTBeHHOM CMhICJie CJIOBa, npH KOTOpOH 3aKO

Hhl MOJI'laT, H .npyra.ff, COCTO.Slma.SI B TOM, 'ITO pa3JIH'IHhie KOMileTeHl..{HH, 

HaJIH'leCTBYIOmHe B COOTBeTCTBHH c ,neHCTBYJOmHMH 3aKOHaMH, CBO.Il.SIT

CH BOe.IlHHO, T. e. B paMKax HCilOJIHHTeJihHOH BJiaCTH npOHCXO.IlHT KOHl..{eH

rpauH.SI, npH'leM B OCTaJihHOM npaBOBa.SI CHryaQH.SI OCTaeTC.SI HeH3MeHHOH. 

3ra BTOpa.Si .IlHKTarypa, .IlHKTarypa B Heco6CTBeHHOM CMhICJie, BBO.IlHTC.SI, 

cornacHo Pycco, 3HaMeHHTOH $opMynoli videant consules H B OTJIH'IHe OT 

IlO.IlJIHHHOH .IlHKTaryphl HH B KOeM cny1:1ae He .SIBJI.SleTC.SI BHenpaBOBhIM npo

crpaHCTBOM AA.ff npHMetteHH.ff $aKTH'leCKHX Mep. 3.nech HeT HY)l{)lhI oue

HHBaTh HCTopnqecKHe B033peHH.ff Pycco45 • HttTepectto JIHIIIh, 'ITO B 3TOM 

pa31IH'leHHH y)l{e npocrynaeT npOTHBOilOJIO)l{HOCTh Me)l{.ny .IlHKTarypoli 

•s B 11eiicTBHTeJ11>HOCTH si.1crnee nocTaHOBJJeHHe ceHaTa c lf>opMynHpOBKOH videant 

consules BOIUJIO B ynOTpe6neHHe HMeHHO nOTOMy, 'ITO npelKHJIJI IIHKTaTYPa c TC'leHHeM 

epeMeHH OK33aJJ3Cb BO MHOroM CMllr'leHa H YlKC He 11eiiCTBOBaJJa c TOH HHTeHCHBHOCTblO, 

KaKaJI Tpe6oeanaci. )lJIJI TOro, 'IT06bl no.n.neplK3Tb HaJJH'leCTBYIOlllYIO BJJaCTb ceHaTa BO 

BpeMJI rpalKl13HCKHX BOiiH; CM. Bblllle, c. 21, npHM. 3. 
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H paccMa'TpHBaeMblM n03,!J.Hee oca,!J.HbIM nOJIO)KeHHeM, OCHOBbIBaIOII.{HM

C11 Ha nepe.11.aqe BCeH HCnOJIHHTeJibHOH BJiaCTH. IlpaBOBa11 3all.{HTa, o6ec

neqHBaeMa1! pernaMeHTHpOBaHHeM H pa3rpaHHqeHHeM KOMneTeHUHH, 

noJIHOCTbIO HrHOpHpyeTC11, a ynpa3,!J.HeHHe BCeH qepe,!1.bl HHCTaHUHH H ,!J.O 

npe.11.ena ycKopeHHOe cy.11.onpOH3BO,!J.CTBO He cqHTalOTC11 ,!J.HKTarypoH, Be,!J.b 

BO BCeo6meH BOJie HHqero He MeH1!eTC11, npoCTO B paMKaX HCnOJIHHTeJib

HOH BJiaCTH npoucxo.11.HT ycKopeHHe H ~ecrnqeHHe .11.eHCTBH11 TOH CHJibI, 

KOTOpa11, KaK H npe)K)J.e, HCnOJIH11eT 0,!J.HH H TOT )Ke 3aKOH. Ilo,!J.JIHHHa1! ,!J.HK

TaTypa COCTOHT, TaKHM o6pa30M, JIHlllb B TOM, qTo .11.eHCTBHe COBOKYnHoro 

3aKOHocoo6pa3HOro nop11.11.Ka Ha BpeM1! npHOCTaHaBJIHBaeTC11. 0 TOM, Ha 

KaKOH npaBOBOH OCHOBe noKOHTC}"( 3TO 6ecnpaBHOe COCT011HHe, Pycco }"(CHO 

He roBOpHT; OH He BOCnOJib30BaJIC11 cnyqaeM pa3BHTb 3,!J.eCb ,!J.HaJieKTHKY 

caMoro ce611 npHocrnHaBJIHBa10mero npaBa. Bceo6ma11 BOJI11 .11.eHCTBH

TeJibHa Boo6me H 6e3 BC11KHX HCKJIIOqeHHH; co.11.ep)KaTeJibHOe no11cHeHHe 

OTHOCHTeJibHO Toro, qTo c yqeroM oco6eHHOCTeH noJIO)KeHH11 .11.en OHa Ha 

KaKoe-TO BpeM11 ,!J.OJI)l(Ha nepecTaTb .11.eHCTBOBaTb, KOHCTaTaUH11 KOHKpeTHO

ro HCKJIIOqHTeJibHOro cnyqag - BCe 3TO noruqeCKH HeB03MO)KH0 B CHJIY 

ee Bceo6meH npupo.11.b1. HMeHHO no 3TOH npHqHHe «BepxoBHbIH rnaBa» 

(chef supreme), KOeMy nopyqeHo 3a60THTbc11 06 o6mecrneHHOH 6e3o

nacHOCTH, 6y.11.eT npHocTaHaBJIHBaTb .11.eHCTBHe aBTopHTeTa 3aKoHa. TaKoe 

nopyqeHHe ,!J.OJl)KHO 6bITb JIH6o o6ll.{HM .11.enempoBaHHeM, JIH6o napTHKY

JI11pHbIM aKToM (acte particulier). KaKHM o6paJoM Bceo6ma11 BOJI11 B Hc

KJIIOqHTeJibHOM cnyqae npHOCTaHaBJIHBaeT caMa ce611, OCTaeTC11 3ara,!J.KOH, 

paBHO KaK, BnpoqeM, H TO, OTKY,!J.a HCnOJIHHTeJibHOMY opraHy B311Tb noJI

HOMoqH}"( ,!J.JI}"( TaKoro npHOCTaHOBJieHH11. IlpH TOH HenpeKJIOHHOCTH, c KO

TOpOH yrnep)K,!J.aeTC11, qTo HCnOJIHHTeJibHa1! BJiaCTb He ,!J.OJl)l(Ha 3aHHMaTbC11 

HHqeM .11.pyrHM, KpOMe npHMeHeHH11 3aKOHa, TaKHMH nOJIHOMOqH}"(MH OHa 

He CMO)KeT pacnonaraTb HHKor.11.a. Ha3HaqeHHe ,!J.HKTaTopa y Pycco ecTb, 

no BCeH BH,!J.HMOCTH, aKT HCnOJIHHTeJibHOH BJiaCTH, H Bee )Ke OH .11.aeT no-

11CHeHHe c HaMeKOM Ha BCeo6my10 BOJIIO, Kor.11.a roBOpHT, qTQ 3,!J.eCb He 

MO)l(eT 6bITb COMHeHHH B TOM, qTQ «HaMepeHH11 Hapo.11.a» (intention. du 

peuple ), KaKOBbie 3,ll.eCb, BH,ll.HMO, 03HaqaIOT TO )Ke caMoe, qTo H Bceo6-

ma11 BOJI11, CBO,ll.11TC11 K TOMy, qT06bI 3all.{HTHTb caMO cymecTBOBaHHe ro

cy.11.apcrna H npe.11.ornpaTHTb ero m6eJib. IlocKOJibKY .11.n11 Pycco .11.eneJib

HOCTb ,ll.HKTaTopa no CBOeMy co.11.ep)KaHHIO 11BJI1!eTC11 qHCTO cpaKTHqecKOH, 

OHa He HMeeT HHqero o6mero c 3aK0Ho.11.aTeJibCTBOM. KoHcTpyHpoBaHHe 

ee npaBOBOro OCHOBaHH11 He npOH3BO,ll.HTC11, 0,ll.HaKO Ba:>1<HO, qTo OHa xa

paKTepH3yeTC11 KaK .11.e11TeJibHOCTb «no nopyqeHHIO». 

Pycco Ha3brnaeT .11.HKTaTYPY «Ba)l(HbIM nopyqeHHeM» (importante 

commission). IloH1!THe nopyqeHH11, xou 3TO H He ornaIIIeHo, 11Bn11eTc11 

cpytt.11.aMeHTaJibHbIM npe.11.cTaBneHHeM B yqeHHH Pycco o rocy.11.apcrne. 

B HeM Bbipa)l(eHa MbICJib 0 TOM, qTo B OTHOIIIeHHH rocy.11.apcrna cyme-
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CTBYlOT TOJibKO o6uaHHOCTH H He cyr.u;ecTByeT HHKaKHX npaB H qTo, 
B qaCTHOCTH, BC.SIKOe IlOJib30BaHHe cyaepeHHbIMH npaBaMH rocy,napCTBa 
MO)l(eT ocyr.u;eCTBJl.S!TbC.SI TOJibKO no nopyqeHHlO. IlpH HCTHHHOH ,neMOKpa
THH qffHOBHa.SI CJiy)l(6a He MO)l(eT 6b!Tb npaBOM HJIH _na)l(e KaKHM 6bl TO HH 
6bIJIO npeHMyr.u;ecTBOM Toro, KTO ee HCilOJIH.SleT; OHa ,nOJI)l(Ha OCTaBaTbC.SI 
noqeTHoii o6.si3aHHOCTblO (charge onereuse) (IV, 34). TipaBHTeJibCTBO, npaa
,na, HMeHyeTc.si npoMe)l(yroqHoii HHCTaHUHeii (corps intermediaire) Me)l(,ny 
Hapo,noM KaK cyaepeHOM u Hapo,noM KaK no.n,naHHbIM (III, 15). Ho cnoao 
3TO ynoTPe6n.sieTC.SI 3,neCb TOJibKO B o6pa3HOM CMbICJie, 03HaqaeT onocpe
,noBaHHe B pacnpOCTpaHeHHH Bceo6r.u;eii BOJIH Ha KOHKpeTHblH cnyqaii 
H He ,nOJI)l(HO co,nep)l(aTb HaMeKa Ha npaBOBYlO caMOCTO.S!TeJibHOCTb onoc
pe,ny10meii HHCTaHUHH B OTHOIIIeHHH aceo6r.u;eii BOJIH KaK e,nHHCTBeHHOrO 
HCTOqHHKa npHKa3aHuii; OHO ynoTpe6n.sieTC.SI, CTaJIO 6bITb, COBCeM 
B ,npyroM CMbICJie, He)l(eJiu y MoHTeCKbe. Be,nb cne,noM cpaJy )l(e no.n
qepKHBaeTc.si, qTo npaBOBOe OTHOIIIeHHe, B KOTOpOM 3TO npaBHTeJibCTBO 
HJIH rocy,napb Haxo,nHTC.SI K Hapo,ny, aoace He ecTb ,noroaop. 3To acero
Haacero nopyqeHHe (ce n'est absolument qu'une commission), Kornpoe 
B Jil06oii MOMeHT MO)l(HO OT03BaTb H KOTOpoe ueJIHKOM 3aBHCHT OT ycMOT
peHH.SI cyaepeHa, qbHM MHHHCTPOM, qbHM areHTOM H pacnop.si,nHTeJieM 
.SIBJI.SleTC.SI rocy,napb (III, 16). KaK B CBOeM H3JIO)l(eHHH HCTOpHH 3TOH H,neH 
rocy,napcrneHHOro ,norosopa no,nqepKHBaJI fnpKe (Anhry3uii, c. 92), 
peIIIa10r.u;uii IIIar B KOHCTPYKUHH Pycco 3aKn10qaeTc.si B TOM, qrn oHa 
ynpaJ,nH.sieT ,noroaop Me)l(,ny MOHapxoM H Hapo,noM H ,nonycKaeT TOJibKO 
3aKJ110qaeMbIH Me)l(,ny COOTeqecTBeHHHKaMH .noroaop e,nHHeHH.SI HJIH o6r.u;e
CTBeHHbIH ,noroaop, nocpe,ncrnoM Kornporo Hapo.n yqpe)l(_naeT ce6.si KaK 
e,nHHCTBO, He npH3HaBa.si HHKaKHX ,naJibHeHIIIHX .noroaopoB no,nqHHeHH.SI 
HJIH rocno,ncTBa Me)l(_ny Hapo,noM H npaBHTeJibCTBOM. Ho ,neno He TOJibKO 
B TOM, qrn 3,necb OTna,naeT ,noroaop rocno,ncrna. Co,nep)l(aHHe rocy,nap
crneHHoro .norosopa MOrJIO CTpOHTbC.SI no-pa3HOMy: KaK OKOHqaTeJibHOe 
o~y)l(,neHHe, nepeJIO)l(eHHe BJiaCTHbIX IlOJIHOMOquii Hapo,na HJIH )l(e acero 
JIHIIlb KaK nepe,naqa Hapo,noM BJiaCTH B IlOJlb30BaHHe MOHapxy HJIH npaBH
TeJibCTBY (concessio imperii), - HO 3TO acer.na 6brn 06010,nocrnpoHHHH 
,noroBOp, KOTOpbIH, CJie,noBaTeJibHO, Ha,neJI.SIJI npaBaMH H MOHapxa. flo 
MHeHHlO [Hp Ke ( c. 151 ), CMeJIOCTb H opHrHHaJibHOCTb Anbry3H.SI COCTOHT 
B TOM, qTo 3aHMCTBOBaHHOe y CTOpOHHHKOB a6COJilOTH3Ma IlOH.SITHe cyae
peHHTeTa OH co Bceii CBOeii «pe3KOCTblO H np.S!MOTOH» nepeHeC Ha cyaepe
HHTeT Hapo,na. TyT HJ)l(HO ace )l(e c,nenaTb oroaopKy, qrn H y Anbry3H.SI 
coxpatt.sieTc.si 06010,nocrnpoHHHii ,noroaop (contractus reciprocus), KOTO
pbrii, cornacHo npHHUHnaM ecTeCTBeHHoro npaaa, o6na,naeT ca.si3y10r.u;eii 
cunoii _na)l(e 3a npe,nenaMH rocy,napcrna H qiopMynupyeT 06.siJaTeJibCTBa 
.nn.si o6eux crnpott (vicissim)- MoHapxa u Hapo,na, ,noaepnTen.si u nose-
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peHHOro46 • AnhT)'3HH I'OBOpHT 0 «rocy,napCTBeHHOM nopyqeHHH» (com
missio regni), HO numb B o6meM CMhICne, KaK o nepe,naqe snacTH. ,[(oro
aop (pactum) .RBmieTCJI .llBYCTOpOHHHM, Ha HeM OCHOBhIBalOTCJI H npaaa 
noaepeHHOro. Kor.na Ily<l>eH,nopqi ,nn.R nocTPoeHH.R orpaHH'leHHOH MOHap
XHH npusneKaeT «CTaThH o KOMHccapax» (clausula commissoria) H roao
puT, 'ITO, cornaCHO .noroaopy, 3aKnlO'leHHOMY npH npHH.RTHH BnaCTH, MO
Hapx YTPaquaan 3,nech caoio snacTh, ecnu He c'o6n10.nan oroaopeHHhlx 
ycnoauH47 , 3TH ero cnoaa TO:>Ke onupaioTC.R Ha u,neio .noroaopa, HaKna,nh1-
aa10mero o6.R3aTenhCTBa Ha o6e cTopoHhI. ,[(a:>Ke ecnu .nonycTHTh, KaK 
TOI'O XO'leT fHpKe (c. 88), «'lHCTO CilY:>Ke6HhIH ,noroaop», TO Hapo.n ace 
paBHO 6y,neT HMeTh ecTeCTBeHHonpaBOBhle o6.R3aTenhcrna. MoHapx, ocy
mecTBn.RlOIUHH CBOe rocno,nCTBO «npH ycnOBHH, 'ITO 6y,neT BnaCTBOBaTh 
no qecTH H cnpaae,nnHBOCTH» (sub conditione, si pie etjuste imperaturus 
sit), .no Tex nop noKa OH ,neiicrnHTenhHO ynpaan.ReT pie et juste, no npe.n
crnaneHH.RM AnhT)'3H.R, TO:>Ke HMeeT npaao Ha caoii nocT. Ilo Pycco :>Ke, 
nepe.n nHQOM cyaepeHHOro Hapo,na He cymecrnyeT HHKaKHx npaa. Kor,na 
PeM (McTOpH.R HayKH o rocy.napcrneHHOM npaae, c. 259) roaopHT, 'ITO 
nocne ynpa3,nHeHH.R .noroaopa rocno.ncrna H nocne o6ocHoBaHH.R cTaryca 
BhICmero rocy,napcrneHHOI'O opraHa O,l{HOCTOpOHHHM rocy,napcTBeHHhIM 
aKTOM Pycco BHOBh B03BpamaeTC.R K Mapcunuio Ila,nyaHcKoMy H HuKo
naio Ky3aHCKOMy, OH ynycKaeT H3 BH.llY caMy cyTh ucnonHeHHJI KOMHC
capCKOH CnY:>K6hl, c KOTOpOH TaK .RpOCTHO 6oponHCh 3TH npOTHBHHKH nan
CKOH plenitudo potestatis. C03,naHHOe a6comoTH3MOM H npOTHBOpeqamee 
KaK cpe,nHeBeKOBhIM npaBOBhIM npe,ncraaneHH.RM, TaK H eCTeCTBeHHOMY npa
BY cnpaae,nnuaocTH noH.RTHe «KOMHccap» Pycco npuMeH.ReT K OTHorneHHlO 
Me:>K,ny MOHapxoM H Hapo,noM; TOilhKO KOMHCCapOM Teneph CTaHOBHTCJI caM 
rocy,napb. 3,necb HeT HHKaKOI'O 3aKOHOCoo6pa3HOI'O caMoorpaHH'leHH.R cy
BepeHa, HeT ,na:>Ke cny:>Ke6Horo «.noroaopa» B CMhlcne HhrnernHero rocy
.napcrneHHoro npaaa. To, 'ITO .nenaeT H qero xo'leT Hapo,n, 3aBHCHT OT Hero 
caMoro, a TOT, KTO ,neuCTBYeT pa.nu ,l{OCTH:>KeHH.R ueneii, COOTBeTCTBYlOIQHX 
Bone Hapo,na, MO:>KeT ,neHCTBOBaTh acer,na TOilhKO KaK KOMHccap. Bon.R 3Ta 
He .nenempyeTc.R H He penpe3eHTHpyeTc.R, H B eme MeHhmeJI Mepe MO:>KeT 
cymeCTBoBaTh npaao Ha ocymecTBneHHe aonu. Ilpe.ncraBHTenu H .nenyrnTu1 
Hapo,na, ecnu OHH aoo6me eCTh, TO:>Ke JIBil.RIOTCJI BCero IlHIIIh KOMHCCa
paMH (III, 155). B ucnonHHTenhHOH anacTH npe.ncrnBHTenu .non:>KHhI cy
mecTaoaaTh, HO 3Ta BilaCTh eCTh IlHIIlh IlHIIIeHHa.R co6CTBeHHOH BOilH 
«pyKa» 3aKoHa H no CYTH caoeii -TO:>Ke nurnh nopy'leHue (commission). 
To, 'ITO 6hrnO CKa3aHO 0 rocy,napeBOM KOMHCCape, cnpaae,nnHBO 
H B OTHOIIIeHHH acex 3THX nuu: HX npe,ncTaBHTenhCTBO npeKpamaeTCH, 

46 Politica. Cap. XIX. 4 Ausg. Herbom, 1625. P. 329: de regni sive universalis imperii 
cornmissione. 

47 De jure nat. et gent. I, VII. Cap. VI.§ IO (B KOHi.ie). 
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eCJIH TOT, KOro OHH penpe3eHTHPYIOT (vices gerunt), IlOX<enaeT BblCT}'

IlHTb caMocTo.SITeJibHO (III, 141). Hn'leM rocyJJ.apcrneHHhlH a6con10-

TH3M Pycco He JJ.OKa3bIBaeTC'1 CTOJib '1CHO, KaK '.HOH BJia)J.eIOw;eu BCeMH 

ero npeJJ.CTaBneunxMn HJJ.eeu npeBpaw;eunx JJ.exTeJILHOCTH Bcex rocy

JJ.apcrneHHbIX opraHOB B HCilOJIHeune KOMHCCapCKHX <iiYHKU:HH, KOTOpoe 

HHKOr)J.a ue 6brnaeT ue3aBHCHMbIM H MOX<eT 6bITb OT03BaHO B JII06ou MO

MeHT. 

' lfraK, H MOHapx, H uapOJJ.HblH )J.enYTaT, H JJ.HKTaTop '1BJI'1IOTC'1 KOMHC

capaMH. ,UnKTaTOp Jl.HKT}'eT BO BHenrneu cqiepe, HO, IlOCKOJibKY 3TO KO

MHCCap, eMy caMOMY (BO BHYTPeHHeH c<t>epe) TOX<e JJ.OJIX<eH KTO-TO JJ.HK

TOBaTb. II TYT B o6w;ecrneuuoM JJ.OroBope noxBnxeTcx ew;e OJJ.Ha 

JII060nbITHa'1 <t>nrypa, 'lbH COJJ.epX<aTeJibHbie CB'13H c pyccOHCTCKHM no

H'1THeM JJ.HKTaTypbI JJ.O CHX nop IlOBCeMeCTHO ynycKaJIHCb H3 BHJJ.y: 3TO 

3aKOHO)J.aTeJib (legislateur) (II, 7). 06a OHH, H 3aKOHO)J.aTeJib, H Jl.HKTaTOp, 

xBJIXIOTcx qpe3BbI'laHHbIMH, 3KClpaOpJJ.HHapHbIMH $nrypaMH. Ho nepBhlH, 

cornacuo Pycco, CTOHT BHe KOHCTHT}'U:HH H npe)l(Jl.e nee, TOr)J.a KaK JJ.HKTa

rypa npeJJ.CTaBJIXeT co6ou KOHCTHT}'U:HOHHO npeJJ.yCMOlpeHHOe npHOCTa

HOBJieHne cyw;eCTByIOw;ero npaBOBOro COCT0'1HH'1. 3aKOHO)J.aTeJib B yqe

HHH Pycco - He KOMHCCap. Ilo COJJ.epX<aHHIO CBOeH 3a)J.a'IH OH H)J.eHTH'leH 

THilH'IHOMY JaK0HoJJ.aTen10 XVIII cToneTnx, 3TO MYJJ.PLIH n 6naropoJJ.HbIH 

MYX<, reuneM KOTOporo (genie) C03)J.aeTC'1 H npHBOJJ.HTC'1 B JJ.BHX<eHHe ro

cyJJ.apCTBeHHax ManmHa. Co6cTBeHHO, HMX, KOTOpbIM ero HaJLIBaeT Pyc

co, MOX<eT BBeCTH B 3a6JIYX<JJ.eHHe, IlOCKOJibKY caMoe BaX<HOe B HeM TO, 

'ITO OH o6na)J.aeT He 3aKOHO)J.aTeJihHblMH Il0JIHOMO'IH'1MH, a TOJibKO CBoero 

poJJ.a 3aKOHO)J.aTeJibHOH HHHU:HlITHBOH, XOT'1 H eIO HH B KOeM cnyqae He 

B CMhICJie <t>opManbuoro npasa sueceunx npeJJ.JIOX<eHHH. Ou npoeKTnpyeT 

MYJJ.PhIH JaKoH, yrnepX<JJ.aTh X<e 3TOT JaKoH noJJ.o6aeT TOJibKO sceo6w;eu 

sone. Pycco roBopnT (II, 77): 3HaTb, XBJIXeTcx HJIH ue xBnxeTcx cnpoeKTH

posaHHoe 3aKOHO)J.aTeJieM Bceo6w;eu BOJieH, Mhl MOX<eM TOJibKO B TOM 

cnyqae, ecnn no 3TOMY sonpocy 6hlno opranHJosauo cso60JJ.HOe rono

cosaune, T. e. cBoero poJJ.a peqiepeH.D.YM· PerneHne ocrneTcx 3a HapoJJ.OM, 

npH'leM He TOJibKO BO BHernueM IOpHJJ.H'leCKOM CMbICJie, HO TaKX<e H 

npn uannqnn JJJ.ech sceo6w;eu BOJIH co sceMH KOHCTHTYHPYIOW:HMH ee 

Ka'leCTBaMH. Pycco noJJ.'lepKHBaeT 3TO c oco6ou uacTOH'IHBOCTbIO. Ho 

3TO npnBOJJ.HT K n106onLITHOMY JaMernaTeJihCTBy, KOTopoe caM Pycco ow;y

w;an KaK 3aTpyJJ.HeHHe (difficulte) (II, 79): Be)J.b JIIOJJ.H, rOBOpHT OH, 

B o6iu:eM H u:enoM 3roHCTH'IHbl H 03a6o'leHbl TOJibKO CBOeH napTHKynxp

HOH BhiroJJ.oii; nx JJ.OJIX<eH cnepsa ynyqrnHTb TOT caMbIH MYJJ.Phiii 3aKoH, 

KOTOpblH BblHOCHTC'1 Ha HX roJIOCOBaHHe. 0TCIO)J.a CJieJJ.yeT (TaK CKa3aHO 

y Pycco ), 'ITO aBTopHTeT, Ha KOTOpblH CCbIJiaeTC'1 3aKOHO)J.aTeJib, JJ.OJIX<eH 

OTHOCHTbCSI K COBeprneHHO JJ.pyroMy poJJ.y, 3TO JJ.OJIX<eH 6b!Tb aBTopnTeT 
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6o:lKeeTBeHHOH MHeenn. Cnu10 6bITh, OH .nmcryeT eBoii JaKOH, oeHOBbIBa
xeh Ha B.LIOXHOBeHHH. Teneph B03HHKaeT sonpoe, qeM JaKoHo,naTemo y.no
eToBepHTh eBOlO MHeeHIO. TipOTeeTaHTbl-MOHapxoMaXH, KOTOpbie B eaMOM 
KpaiitteM enyqae .nonyeKanH, qrn KaKoii-Hn6y,nh «no6Y:lK,LlaeMhIH ooroM 
qenoseK» (a Deo exeitatus) MO:lKeT BoeeTaTh H eseprttYTh ,neiiernyromne 
BnaeTH, Ha Bonpoe o nerHTHMaUHH m6paHHHKa OTBeqann TPe6oBaHHeM 
qy,na HnH 6o:lKeerneHHoro JHaKa. Pyeeo TO:lKe rosopHT o qy,ne, HO o qy,ne 
BeehMa ryMaHH3HpOBaHHOM: 3TO He KaKOH-HH6y,nh IlOTPXeaIOil.{HH <PaKT, a, 
Bbipa:lKaxeb <Pnnoeo<PeKH, «Bennqne ,nynrn» (une grande fune) (II, 711 ). 

3THM BennqneM, no enoBaM Pyeeo, IlO,LITBep:lK,LlaeTex ero MHeeHX H ra
paHTHpyeTex npo,non:lKHTenhHOeTh ,neiiernnx ero JaKOHOB. Bee 3TO TaK. Ho 
BOnpoe-TO 3aKnIOqanex B TOM, 6y,neT nH rapaHTHpOBaH nonO:lKHTenbHbIH 
pe3ynhTaT npH Hapo,nHOM ronoeoBaHHH. TonhKO B HeM H eoernxno, no
BH,LIHMOMy, Bee .neno, H B,npyr peqh o HeM npeKpamaeTex. qTO npomoii
,neT, eenn ronoeoBattne o6eptteTex npOTHB My,nporo JaKoHa H Bennqnx 
.nynrn? Pyeeo 06 3TOM He roBopHT, OH TOnhKO noBTopxeT, qTo JaKotto,na
Tenh - 3TO eoBeprneHHO 3KeTPaOp,LIHHapHax <Pnrypa, He MarHeTPaT H He 
eyBepeH, a eo6eTBeHHO roBopx - HHqTo, noeKOilbKY OH eme .non:lKeH 
enepBa eKOHeTpynpoBaTb eaMO TO roey,naperno, e B03HHKHOBeHHeM KO
TOporo BOo6me TOilbKO H B03HHKalOT BnepBbie TaKHe IlOHXTHX. TI03TOMY 
ernrye ero He MO:lKeT 6hITh onpe.neneH B paMKax roey.naperna, Kornpoe 
eme TOilbKO ,LIOil:lKHO 6bITb eKOHeTpynpoBaHO. 

Co,nep:lKaHHeM .nexTenhHOeTH JaKoHo,naTenx xsnxeTex npaBo, HO 6e3 
npaBOBOH eHilbl - 6e3BnaeTHOe npaBo; ,LIHKTaTypa - 3TO seesnaeTHe 
6e3 JaKotta: 6eenpaBHax BnaeTb. OT roro, qTo 3Ta aHTHTeJa He 6hrna oeoJ
HaHa Pyeeo, otta He eTaHOBHTex Mettee 3HaqnTenhHOH. 3,neeb npoTHBO
nono:lKHoeTb Me:lK,ny 6e3BnaeTHhIM npasoM H 6eenpaBHOH snaeTbIO y:lKe 
HaeTOilbKO BenHKa, qTo MO:lKeT 6bITb nepeBepHyTa. 3aKOHO,LlaTenh eTOHT 
BHe roey.napeTBa, HO B ecpepe npaBa, ,nHKTaTop - BHe npaBa, HO B roey
.napeTBe. 3aKOHO,LlaTenb eeTb He qTo HHOe, KaK eme He KOHeTHTYHPOBaH
HOe npaBo, ,LIHKTaTop - He qTo HHOe, KaK KOHeTHTYHPOBaHHax BnaeTb. 
KaK TOnhKO B03HHKaeT eBX3h, noJBonxromax tta.nenHTh JaKotto,naTenx 
,LIHKTaTopeKOH BnaeTblO, eo3,naTb 3aKOHO,LlaTenX-,LIHKTaTopa H H3,narome
ro KOHeTHTYUHlO ,LIHKTaTopa-3aKOHO,LlaTenx, KOMHeeapeKax ,LIHKTarypa 
npeBpamaeTex B eyBepettttyro. CBXJh 3Ta nopo:lK,naeTex npe.nernBnettnx
MH, BbITeKaIOIUHMH H3 eo,nep:lKaHHX «06meeTBeHHOro .noroBopa», HO 
eme He nonyqaIOIUHMH B HeM HMeHH oeo6oii BnaeTH - BnaeTH yqpe,nH
TenhHOH (pouvoir eonstituant). 
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IIOIDITHE CYBEPEHHOH ,L(HKTATYPhl 

Ma61rn H Pycco, xou H rosopHJIH o rpHJlyw.eii peso1110uHouuoii JlHK

rnrype, HMeJIH 0 ueii Kpaiiue CM}'THOe npe)lCTaBJieHHe, KaK MOrJIO 6bI no

Ka3aTbCH nocne PesoJIIOUHH. Y Pycco JlHKTaTYPa o6cy)ICJlaeTcH B qeTsep

Toii KHHre «06w.ecTBeuuoro )lorosopa», T. e. KaK npo611eMa npaBJieHHH, 

a ue cysepeHHTeTa. Ilpe)lnOJiaraeTCH, qTo JlHKTaTypa MO)ICeT BBO)lHTbCH, 

TOJihKO KOr)la ~e )leHcTByeT KOHCTHT)'UHH, noCKOJibKY JlHKTaTOpa Ha3Ha

qaeT «BepxOBHbIH npaBHTeJib» (chef supreme), cpyHKUHH KOTOporo eCJIH H 

He no CO)lep:ll<aHHIO )leHTeJihHOCTH, TO no CBOeMy npaBOBOMY OCHOBaHHIO 

OCTaeTCH Bee )Ke B paMKaX KOHCTHT)'UHH. BceBJiaCTHe JlHKTaTopa IlOKOHT

CH ua IlOJIHOMOqHHX, nepe)laHHbIX eMy KOHCTHT)'UHOHHO yqpe)IC)leHHbIM 

opraHoM. TaKoBo noHHTHe KOMHccapcKoii JlHKTaT)'phr. Ho H np03pesae

MM Ma6JIH pecpopMaUHOHHaH JlHKTaTYPa ew.e He )laeT ynoMHHyroii npom

sonono)ICHOCTH BhICT)'IlHTb BHHTHO. Ilpeo6pa30BaHHH B IlOJIHTHqeCKOH H 

a)lMHHHCTPaTHBHOH opraHH3aUHH o6w.ecTBeHHOro CTpOH, KOTOpbre Ha3bI

BaJIH «pecpopMaUHHMH», HMeJIH CBOeii npe)lnOCbIJIKOH TO, qTo pecpopMbI 

HCXO)lHJIH OT KOHCTHT)'UHOHHO yqpe)ICJleHHOro opraHa - OT nanbl, OT a6-

COJIIOTHOf0 MOHapxa, -TaK qTo HCToqHHK BHOBh B03HHKaIOw.ero nopHJl

Ka 6bIJI TeM )Ke, qTO H y npe)lUieCTBYIOW.ero. ,[(JIH cpe)lHeBeKOBbIX npe)l

CTaBJieHHH TPYJlHOCTh, CBH3aHHaH c TeM, KaK OTJIHqHTb KOMHCCapCKYIO 

JlHKTarypy OT cysepeHHOH, a 3T)' IlOCJie)lHIOIO - OT caMoro cysepeHHTe

Ta, He cyw.ecTsosana. Eor, 3TOT nocJie)lHHH HCToquHK BCHKOH JeMHOH 

BJiaCTH, )leHCTByeT TOJibKO qepe3 nocpe)lCTBO uepKBH, KOTOpaH npe)lCTaB

JIHeT co6oii )leiicTByIOW.HH no ycrnHOBJieHtthIM JaKoHaM opraHH3M. Ho 

H nocJie Toro KaK MeCTO BbICUiero JIHqHOCTHOro e)lHHCTBa H ero JIHqHoro 

npe)lCTaBHTeJIH, nanhr, 3aHHJIO CeKYJIHpH30BaHHOe npe)lCTaBJieHHe 0 Tep

pHTOpHaJibHO orpaHHqeHHOM B CBOeH BJiaCTH, HO see )Ke «6oronO)l06-

HOM» rocy)lape, HCTOqHHK BCeii 3eMHOH BJiaCTH Bee ew.e OCTaBaJICH CBH-

3aH c npe)lCTaBJieHHeM 0 KOHCTHT)'UHOHHO yqpe)ICJleHHOM opraHe. 0 TOM, 

qTO MOHapxoMaXH TO)ICe IlOHHMaJIH HapOJl KaK COCJIOBHOe npe)lCTaBHTeJib

CTBO, MhI y)ICe ynoMHHaJIH. EJlHHCTBeHHhIH nyHKT, r)le B penHrH03HOH pe

cpopMaUHH H B TPY.llax npoTeCTaHTOB-MOHapxoMaxos MO)ICHO yBHJleTh pac-



152 K. llIMHTT 

na.n BCJIKOH COQHaJibHOH <t>opMbl, HaXO,l{HTCJI TaM, r,ne B03MO)KHOCTb 
ynpa3,nHHTb cyIQeCTB)'lOIQHe anaCTH npe,nOCTaBnJleTCJI H TOMy, KTO He 3a
HHMaeT KOHCTHTyUHOHHOro nocrn, a TOnhKO «no6~aeTCJI I>oroM». O,n
HaKO B CKOnh MaJIOH Mepe 6naroqecTHBblH npoTeCTaHTH3M paCTBOpJleT cy
IQeCTBYIOIQHe COUHaJlbHble o6pa30BaHHJI BO aceo6beMnlOIQeM, HO HHKOr,na 
caMoro ce6J1 He KOHCTHTyHPYIOIQeM acesnacTHH Hapo,na, nyq111e acero 
BH,nHo no TOMY o6ocHoaaHHIO, KOTopoe no,nao,nun no.n caoii cyaepeHHTeT 
Kp0Maen1>. IlypurnHCKaJI peaon10uHJ1 61>rna Hau6onee JaMeTHhIM npuMe
poM Hapy111eHHJI HenpepbIBHOCTH cyIQeCTBYIOIQero rocy,napCTBeHHOro 
nopMKa. 0Ha MHHOaana, He npoHJBeM ,nnuTen1>Horo aneqaTneHHJI Haro
cy,napcTBeHHO-TeopeTuqeCKYIO MhlCnh caoero apeMeHH1 ' XOTJI B HeH ~e 
npoJ1BHnHc1> ace u,neu H TPe6oaaHHJI pa,nHKan1>Hoii ,neMOKpaTHH XIX B. 
B neTHUHJIX H KOHCTHTyUHOHHhlX npoeKTax apMHH KpoMaenJI JICHO roao
pHTCJI, qrn Hapo.n (the people) JIBnJleTCJI HCTOqHHKOM acex nonHTHqecKHX 
nonHoMoqHii. Co6cTBeHHaJI npo6neMa cero,nHJ1111Hero rocy,napcTBa, oT
Ho111eHue Hapo.na K caoeMy npe,ncTaBHTen1>cTay, J,nec1> ~e cMeHJreT npo-
6neMy MOHapxoMaXOB - OTHOIUeHHe Hapo,nHoro npe,nCTaBHTenbCTBa 
K npaBHTen1>cTBy H KoponlO. HaqHHaJI c 1647 r., Kor.na npeuMyIQecTBeHHO 
npeCBHTepHaHCKHH .LJ:onmH: napnaMeHT, Ka3anOCb, 061,e,nHHHnCJI c KOpo
neM, a HH,neneH,neHTCKoii apMHH KpoMaenJI BMecTe c pecny6nuKaHCKHMH 
H,neJIMH pacnpoCTPaHHnach H H,l{eJI 6eJycnOBHOH 3aBHCHMOCTH napnaMeHTa 
OT Hapo,na, npHqeM apMHJI, B nHue CBOHX ynonHOMoqeHHblX, KOHeqHo )Ke, 
6e3 BCJIKHX oroaopoK OTO)K,l{eCTBnJ1na ce6JI c Hapo,nOM. 0THOCJIIQHeCJI 
K 3TOMY apeMeHH npoeKThl KOHCTHTyUHH co,nep)KaT Ba)KHOe nono)KeHHe 
0 TOM, qTo Hapo,nHoe npe,ncTaBHTenbCTBO 3aBHCHT TOnhKO OT Tex, KTO ero 
m6pan. BnacTL Hapo,nH1>1x npe,ncTaBHTeneH: 6e3rpaHnqHa a OTH0111eHHH 
n106oro ,npyroro nuua (TYT no,npa3yMeaancH nonHTHqecKHH npoTHBHHK, 
T. e. Koponb ), HO HenpeMeHHO KoppenHpyeT co CTOnb )Ke 6e3rpaHHqHoH 
3aBHCHMOCTblO OT Hapo,na, KOTOpbIH OHH penpe3eHTHpylOT. 

AarnpaMH «Hapo,nHoro corna111eHHJ1» (Agreement of the people) OT 
28 OKTJ16pJ1 1647 r., CTaBIUero 3HaMeHHTblM KaK nepBbIH npoeKT ,neMoi<pa
THqecKOH KOHCTHTyUHH B coapeMeHHOM CMhlCne cnoaa2 ' 61>rnH neaenne
p1>1, au,nea111ue a KpoMaene npe,naTenH, nocKon1>Ky nocne caep)KeHHJI Ko
ponH OH ocrnaHn Ja co6oii cyaepeHHYIO snacTu: Corna111eHue 164 7 r. 61>rno 
npe,ncrnaneHO BOeHHOMY coaery KpOMBeneBCKOH apMHH B KaqecTBe KOH-

I rHeiicT OTMeqaeT (Gneist R. Englische Verfassungsgeschichte. Berlin, 1882. s. 578), 
qTQ OHa He OCT38HJJ3 CJJe)lOB H opr3HH33QHH ynpaeJJeHHll CTP3HOH. 

2 Ony6JJHKOeaHo y rap.1IHHepa (Gardiner. History of the great civil war. London, 
1898. III. P. 392, )laJJee: Constitutional documents. P. 333, Jellinek G. Die Erklarung der 
Menschen- und Bilrgerrechte, 1919. S. 78). CM. T3KlKe: Rotschild W. Der Gedanke der 
geschriebenen Verfassung in der englischen Revolution. TUbingen, 1903. S. 92; Zweig £. 
Die Lehre vom pouvoir constituant. TUbingen, 1909. S. 38. 
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cnnyUHOHHOro npoeKTa, KOTOpbIH co BHeceHHbIMH nonpaBKaMH 20 JIHBa
PJI 1648 r. 6bIJI nepe,naH BOeHHbIM COBeTOM B HH:lKHIOIO naJiary, HO He KaK 
TPe6oBaHHe cyBepeHHOro Hapo.na, a B 1<a11ecTBe 'laCTHOH HHHUHaTHBbI. 
MecJ1ueM UOJ)l(e KpoMBeni. no,naBHn ,nBH)l(eHIIe neBennepoB, KOTopoe OH 
C'IHTaJI <t>aHaTH'leCKHM 6e3yMCTBOM, H 3aKJIIO'IHn B TIOpbMY ero pa,nH
KaJibHOro BO)l(,nJI ,U)l(OHa Jiun6epHa. Tor.na noJIBHnHcb MHoro11ucneHHLie 
nHCTOBKH, B KOTOpLix B1>1pa)l(anoci. He,noBoni.cTBO TeM, 'ITO paHbIIIe AHr
nueH: ynpaBnJlnH Koponi., nop.ni.1 H o6IUHHbI, Tenepi. )l(e eH: npaBJIT reHe
paJI, BOeHHhIH TPH6yHaJI H o6IUHHbI, 'ITO HeT Bceo6mero H36ttpaTeni.Horo 
npasa HT. n. 3TH npoKJiaMaUHH3 ' Ba)l(Hbie ,nRJI IlOHHMaHHJI HCTOpHH nonH
TH'leCKOH H,neu, B HHTepecyiomeH: Hae 3,necb CBJl3H ,noKa3bIBalOT, 'ITO BO
npoc o cyBepeHHTeTe B Te ,nHH 6i.m y)l(e peIIIeH. CyBepeHoM 6i.m KpoM
Beni.. Bonpoc Tenepi. B TOM, MO)l(HO nu ero BnacTb Ha3BaTb cyBepeHHOH 
.nmcrarypoH:. 

IIonHOMO'IHSI, nonyqeHH1>1e KpoMBeneM KaK BepxoBHbIM rnaBHOKo
MaH,nyioIUHM, KOTOporo ,Uonmif napnaMeHT Ha3Ha'IHn reHepaJI-KanHTaHOM 
Bcex Boop~eHHbIX cun B AHrnHH, illOTnaH,nHH H HpnaH,nHH, caM OH 
B pe'IH OT 12 ceHTJ16pJ1 1654 r.4 xapaKTepH30BaJI KaK nepe,naHHYIO eMy 
HeorpaHH'leHHYIO BnaCTb. 3TO 6bIJI npHMep KOMHCcapcKOH ,nHKTarypbI, 
BBe,neHHOH ,UonrnM napnaMeHTOM, HOCHTeneM cyBepeHHTeTa AHrnHHCKOH 
Pecny6nHKH, Kornpyio MO)l(HO cpaBHHTb c ,nHKTarypou npuHua OpaHcKo
ro. KoMHccapc1<aJ1 ,nHKTarypa .non)l(Ha 6i.ma npe1<paTHTbCJ1 c pocnycKOM 
napnaMeHTa, KOTOpbIM oHa 6i.ma BBe,neHa. Ho 3TO eme He Beno cpa3y 
K B03HHKHOBeHHIO cyBepeHHOH ,nuKTarypi.1. Bo BCJIKOM cnyqae, HMeHHO 
KpoMBeni. 20 anpenJI 1653 r. pa3orna.JI ,Uonmu napnaMeHT5 • HacrynuB
IIIee B pe3yn1>TaTe 3TOro Me)l(,nyuapcTBHe fHeHCT C'IHTaeT «'IHCTO BOeHHOH 
,nuKTarypoH:»6 • Ha caMoM )l(e .nene 3TO ~e cysepeHHoe npaBneHue KpoM
BenR. ManbIH, TaK Ha3bIBaeMbIH b3p60HCKHH napnaMeHT, OTKpbITbIH 4 HIOHJI 
1653 r., 6bIJI COCTaBneH H3 ynonHOMO'leHHbIX o<t>uuepcKOro COBeTa, HO 
co3LIBaJICJI OT HMeHH nop.n-reHepana KpoMBenJI. 12 ,ne1<a6pJ11653 r., nocne 
Toro KaK 6i.mo o6'baBneHo, 'ITO napnaMeHT He onpaB,nan O)l(H,naHHH KpoM
BenJ1, OH BepHyn nocne,nHeMy CBOH MaH,naT. KpoMBeni. ornacun «Opy.nue 

3 Gooch G. P. The history of English democratical ideas in the seventeenth century. 
Cambridge, 1898. 

4 Carlyle. Letters and speeches. III, 304. 
s 06 ncrnpnqecKnx co61.1rn11x CM. CTaTl.IO B. Mnxa3n11 (Hist. Zeitschr. 63 (1889). 

S. 56, 311eci. JKe npnsonnTCll nepe'!eHi. nani.tteiiweil JIHTepaT)'Jli.1), a TaKJKe: Michael W. 
Cromwell. Bd I. Berlin, 1907. S. 274. 

6 Verfassungsgeschichte. S. 580. - 3rn 06ma11, HO CJIHWKOM Hel!CHal! xapal<Tepncrn
Ka. CM. TaKJKe: Gardiner. History of the commonwealth. II, 282; Esmein. Revue de droit 
public. XII. Paris, 1899. P. 194; Michael. Op. cit. II. S. 5; Zweig E. Op.cit. S. 47 (soeHHa11 
onnrapxn11); Hatschek. Verfassungsgeschichte. S. 339; Jellinek G. Allgemeine Staatslehre. 
S. 675. Anm. I. 
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ynpaBJieHHR:» OT 16 .neKa6pR:, cornaCHO KOTOpOMY OH caM CTaHOBHJICR: 
«Jiop.noM npoTeKTOpOM», HJIH pereHTOM rocy.napcTBa, a KOMneTeHUHH 3a
KOHO,naTeJibHOH H HCnOJIHHTeJihHOH BJiaCTH B COOTBeTCTBHH c onhITOM .ne
R:TeJibHOCTH .LJ:onroro napnaMeHTa 6hIJIH OTperynHpOBaHbl B .nyxe 'leTKOro 
pa3,neneHHR: BJiaCTeH H npe.nocTaBJieHHR: urnpOKOH caMOCTOR:TeJibHOCTH 
HCnOJIHHTeJihHOH snacTH. 0,nHaKo 22 R:HBapR: 1655 r. KpoMBeJih pacnyc
THJI H napnaMeHT, KOTOpbIH 6hIJI C03BaH Ha OCHOBaHHH :noro «Opy,nHR:». 
TpeTHH napnaMeHT, co6paswHHCR: 17 ceHu6pR: 1656 r., npHHHMaeT Ho
sy10 KOHCTHTYUHIO, no KOTOpoii KpoMBeJih CTaHOBHTCR: npOTeKTopoM no
)l(HJHeHHO H nonyqaeT npaso HaJHa'IHTh ce6e npeeMHHKa. 25 Maprn 1657 r. 
napnaMeHT npocHT npoTeKTopa npHHR:Th HMR:, THTYJI H nocT KOponR AHr
JIHH, HO KpoMsenh OTKa3hIBaeTcR:. HaKOHeu, 4 <t>espanR: 1658 r. KpoMsenh 
pacnycKaeT H 3TOT TpeTHH napnaMeHT, nocne qero .no caMoii csoeii cMep
TH 3 ceHTR6pR Toro )Ke ro.na npaBHT 6e3 napnaMeHTa, aero ChIH PH'lap.n Ha 
OCHOBaHHH O,nHoro BhICKa3bIBaHHR: CBoero OTUa, HCTOJIKOBaHHOro KaK 
3aBeIUaHHe, CTaHOBHTCR: ero npeeMHHKOB B IlpoTeKTopaTe. 

IlpH TaKHX <t>aKTH'lecKHX H npaBOBhIX 06crnuenhcrnax KpoMBeJih 
R:BJIIDICR: cysepeHOM c MOMeHTa pocnycKa .LJ:onroro napnaMeHTa. OrnR,n
Ka Ha o<t>HuepoB CBOero BOHCKa HMeJia 'IHCTO nOJIHTH'leCKYlO npHpo.ny; 
KpOMBeJib HHKOr,na He Bbl,naBaJI ce6R: 3a HX ynOJIHOMO'leHHOrO. IlonhITKH 
ynpaBJIR:Th npH nOMOIUH napnaMeHTa H KOHCTHTYUHH, KOTOpbie OH npe.n
npHHHMaJI B CHJIY CBOeH noJIHTH'leCKOH JJ:aJihHOBHJJ:HOCTH, HMeJIH uenhlO 
KOHCTHTYUHOHHO yperynHpOBaTb co6crneHHhlH cysepeHHTeT H TeM caMbIM 
co3,naTh npaBOBhie orpaHH'leHHR ero npHMeHeHHIO. B CBR3H c 3THM «Opy
,nHe ynpaBJieHHR:» 1653 r. MO)l(HO C'IHTaTb nepBbIM npHMepoM KOHCTHTY
UHOHHOH MOHapxHH c OKTpoHposaHHOH KOHCTHTYUHeii. qTo KpoMsenh 
y.nep)l(aJI cysepeHHTeT KaK npHHUHnHaJihHO HeorpaHH'leHHYlO nOJIHOTY 
BJiaCTH, CTOR:IUYJO HM BCeMH pernaMeHTHpOBaHHhIMH KOMneTeHUHR:MH, 'ITO 
OH npHHHMaJI peweHHR: no sonpocaM «rocy.napcrneHHOH Heo6xo,nHMO
cTH» (the necessity of the State), T. e. coxpaHHJI TO, 'ITO B TeopHH XVII B. 
HMeHOBaJIOCh jura dominationis, He no,nJie)l(aJIO coMHeHHIO. 3.nech He Me
CTO 3a,naBaTbCR: BOnpOCOM 0 TOM, 6hIJIH JIH ,naJihHeHWHe co6hITHR:, KaK OHH 
H306pa)l(eHbl y fap,nHHepa, JIHWh nonhITKaMH BepHyThCR: K npe)l(HeMy 
COCTOR:HHIO, K MeTo,naM npaBJieHHR: KOponeBbl EnH3aBeTbl, HJIH )Ke B HHX 
,neHCTBHTeJibHO co.nep)l(aJIHCh 3a'laTKH KOHCTHTYUHOHHOro rocy.napcrneH
HOro npasa B .nyxe XIX crnneTHR:. HapyweHHeM npasosoii B3aHMOCBR:3H, 
peson10uHeii 6hrn TOJihKO pocnycK .LJ:onroro napnaMeHTa B 1653 r. Bee 
,nanhHeiiwee - 3TO nonhITKH KpoMBeJIR: HHTepnpeTHposaTh csoii B03poc
WHH Ha 3TOH OCHOBe cysepeHHTeT KaK co6crneHHOe BOJieBoe peweHHe. 
0 BOeHHOH JJ:HKTazype MO)l(HO rosopHTh JIHWh B CHJIY Toro, 'ITO nocne 
pocnycKa napnaMeHTa, co6paHHOro Ha ocHose «Opy,nHR» (22 R:HBapR: 
1655 r.), KpoMsenh KaKoe-rn speMR: npaBHJI qepe3 nocpe.ncrno o,nHHHa,n-
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QaTH reHepan-MaiiopoB, KOHX MO)f(HO paccMaTpHBan. KaK KOMHCCapoB

,llHKTaTopoB. 11M 6hm nopyqeH c6op qpe3Bh1qaiiHoro BOeHHoro Hanora, 

KOTOphIM o6naraJIHCh pmmHCThl. 0HH pacnonaraJIH BOeHHOH BJiaCThlO, 

npe,llHa3HaqaBmei1c.si ,llJIJI no,ll,llep)f(aHHJI o6mecrneHHoro nopJI,llKa, pa3o

p)')KeHHJI IlOJIHTHqecKHX npOTHBHHKOB, apeCTa IlO,ll03pHTeJihHhIX JIHQ HT. n. 

<l>aKTuqeCKH OHH 6hIJIH KOMHCCapaMH ,lleBCTBHJI, ocymecTBJIJIBllIHMH BCe 

BhICllIHe rocy,llapCTBeHHhle IlOJIHOMOqHJI B OTBe,lleHHhIX HM OKpyrax. 

B cBoeii peqH 7 ceHTJI6pJI 1656 r. KpoMBeJih xBaJIHT HX 3a 3acnyrn 

B BOCCTaHOBJieHHH o6meCTBeHHOIU CilOKOHCTBHJI. Ha ,lleJie OHH HMeJIH 60Jih

llIOe CXO,llCTBO c KOMHCCapaMH HaQHOHaJihHOro KOHBeHTa, HO BX ,llHKTary

pa OCTaBaJiaCh B paMKaX cyBepeHHTeTa KpOMBeJIJI, OT KOTOporo OHa 6hrna 

npOH3Be,lleHa. 3To 6brna BOeHHaJI ,llHKTarypa B TOM CMhICJie, qTO ee ocy

meCTBjlJIJIH KOMHCCaphl-BOeHaqaJihHHKH, HO y)f(e B 1656 r. KpOMBeJih OT 

Hee OTKa3aJICJI, H60, KaK yrBep)f(,llaeT fap,llHHep, OH 6bIJI npOTHBHHKOM 

BCJIKOH BOeHHOH ,llHKTaryphl7 . TaKHM o6pa30M, Bonpoc 0 TOM, MO)f(HO JIH 

ocymecrnnJieMhIB caMHM KpoMBeJieM cyBepeHHTeT Ha3Ban. cyBepeHHoii 

,llHKTarypoii, OCTaeTCJI OTKphIThIM. 

EcnH ,llHKTaTypoii Ha3hrnan. npocToe ynpa3,llHeHHe pa3,lleneHHJI BJia

CTeii, TO Ha BOnpoc 3TOT Ha,llO OTBeqaTh yrBep,llHTeJihHO. Ho HMeHHO TaI<Oe 

COCTOJIHHe rocnO,llCTByeT B Ka)f(,llOM a6coJIIOTHCTCKOM rocy,llapCTBe, 

H IlOHJITHe ,llHKTaTYPhl IlOTepJIJIO 6bI BCJIKYIO JICHOCTh, eCJIH 6hI ero CTaJIH 

6e3 pa36opa npttMeHJITh KO BCeM no,llo6HhIM cnyqaJIM. B noJIHTHqecKoM 

CMhICJie BCHKOe Henocpe,llCTBeHHOe, T. e. He onocpe,llOBaHHOe caMOCTOJI

TeJihHhIMH npoMe)f(yroqHhIMH HHCTaHQHJIMH, ocymeCTBJieHHe rocy,llap

CTBeHHOH BJiaCTH MO)f(HO Ha3BaTh ,llHKTarypoii, IlOHHMaJI IlO,ll Heii QeHrpa

JIH3M B npOTHBOilOJIO)f(HOCTh ,lleQeHrpaJIH3aQHH. 0 Bceo6meii CBJI3H 3TOH 

a6COJIIOTHCTCKOH H,lleH c IlOHJITHeM ,llHKTarypbI y)f(e roBOpHJIOCh B rna

Be 1. A nocKOJihKY BOeHHaJI opraHH3aQHJI JIBJIJieTcJI HaH6onee JIPKHM npu

MepoM BJiaCTH BOeHHOro npHKa3a, HCilOJIHJieMoro 6ecnpeKOCJIOBHO H 

«C TenerpaqmqeCKOH 6bICTpOTOH» (EepHep ), IlOCTOJihKY ,llHKTarypoii MO

)f(eT HMeHOBaThCJI BCJIKaJI CHCTeMa, nocrpoeHHaJI Ha crporoii ,llHCQHilJIH

He. c yqeTOM CBoeo6pa3HOH npaBOBOH npHpO,llhl BOeHHOro npttKa3a TaKOe 

npttMeHeHHe 3TOro IlOHJITHJI ,ll0Jl)f(H0 6hIJIO 6hITh TeM 6onee B03MO)f(HhIM, 

qTQ H KOMHCCapcKaJI ,llHKTarypa OCHOBaHa Ha nopyqeHHH ( commissio ), 

IlOHHMaeMOM B CMhICJie TaKoro npHKa3a. 3THM )f(e o6'bJICHJieTCJI H CBJI3h 

c noJIHTHqecKoii H,lleeii Qe3aptt3Ma, yrBep)f(,lla10merocJI nyreM rocy,llap

CTBeHHOro nepeBopora H IlOTOMY TO)f(e npHBHOCJIW.ero B IlOHJITHe ,llHKTa

TyphI npe,llCTaBJieHHe 0 ee npOTHBOilOJIO)f(HOCTH JierHTHMHOH MOHapXHH. 

CornacHo TIOMY CMyrHOMY H IOpli,llttqecKH He npoaHaJIH3HpOBaHHOMY npe,ll

CTaBJieHHIO, KpoMBeJih H HanoneoH 6hIJIH TttnuqHhIMH ,llHKTaTopaMH y)f(e 

7 Oliver Cromwell. P. 167, B HeMeUKOM nepeso.11e KHpxHepa (Historische Bibliothek. 
Bd 17, 1903. S. 178). 
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nOTOMy, 'ITO HMem1 reHepa.rri.cKHif IJHH. Ho npH TeopeTHIJeCKOM paccMOT

peHHH ,IUIKTaTYPLI H}')KHO cocpe,noTO'IHTLC.R Ha aKUHOHHOM xapaKTepe ,IUIK

TaTOpCKOH ,ne.RTeJILHOCTH. KaK B cnytrne cysepeHHOH, TaK H B cnyqae KO

MHccapcKoif ,ZtHKTarypLI B ee IlOH.RTHe BXO,ZtHT npe,ncTaBJieHHe 0 TOM 

COCTO.RHHH, KOTOpoe .nomI<HO 6LITb npeTBopeHO B )l(H3Hb ,ne.RTeJILHOCTblO 

.ztHKTaTOpa. Ee npaBOBa.R npHpo.na JaKJIIOIJaeTc.R B TOM, 'ITO pa.nu nocTaB

JieHHOH uenu ycTPaH.RIOTC.R, B IJaCTHOCTH, npasosi.1e 6api.epLI H npen.RT

CTBH.R, KOTOp1>1e, cy,Zt.R no IlOJIO)l(eHHIO ,neJI, .RBJI.RIOTC.R Hecoo6pa3HOH 3TO

MY noJio)l(eHHIO noMexou Ha nyTH K .nocTH)l(eHHIO JTOH ueJIH. 0Tcro.na 

BbITeKaeT, 'ITO paccMOTpeHHOe BbIIIIe pa3BHTHe npyccKoro BOeHHOro a6-

COJIIOTH3Ma He 6LIJIO ,ZtHKTarypou, 'ITO TaK HeJib3.R Ha3BaTb H IlOJIHueifcKoe 

rocy.napCTBO, IlOCKOJILKY o6muu 00,Zt'beM Hapo,nHoro 6narocOCTO.RHH.R He 

.RBJI.ReTc.R o6'beKTOM nposo,nHMOH .ztHKTaTYPOH aKuHH. KoHeIJHO, npHHuHn 

opraHH3aUHH IlOJIHUeHCKOro rocy.napCTBa, o6mHH .norosop ynpaBJieHH.R, 

co.nep)l(HT B ce6e JJieMeHT KOMHCcapcKoro xapaKTepa, H IlOTOMY OHO po.n

CTBeHHO .ztHKTarype8 . Ho y Hero OTCYTCTByeT TO, 'ITO npH,ZtaeT aKUHH ee 

TO'IHOe co.nep)l(aHHe, a HMeHHO npe,ncTaBJieHHe 0 KOHKpeTHOM npOTHBHH

Ke, ycTPaHeHHe KOToporo ,noJI)l(HO 61.1TL onuci.rnaeMou HH)l(e 3a,naqeif JTOH 

aKUHH. OnHcaHHe, o KOTopoM TYT H.zteT peIJL, co.nep)l(HT He aHa.JIHJ <t>aKTH

qecKHX o6CTO.RTeJILCTB c UOMOIQLIO npaBOBLIX TepMHHOB, a 'IHCTO <t>aKTH

qecKoe yTOIJHeHHe. IloJTOMY nonuueifcKoMy rocy.napcTBy sceo6mero 

6naro,neHCTBH.R 3HaKOMbl MHOroIJHCJieHHLie CJiyIJaH 6onee HJIH MeHee 

onpas,naHHLIX aKuHOHHLIX nopyqeHHH, HO OHO ,Zta)l(e B OCHOBe CBOeH He 

.RBJI.ReTC.R cysepeHHOH .ztHKTarypou, noToMy 'ITO He CTaBHT csou cysepe

HHTeT B npaBOByIO 3aBHCHMOCTb OT BbIIlOJIHeHH.R KOHKpeTHOro HaMepeHH.R 

H .nocTH)l(eHH.R onpe.neneHHOH ueJIH. PeJyJILTaT, KOT0p1>1u ,nOJI)l(eH 61.ITL .no-

8 BonLiteHL1op<t> (Wolzendorff. Der Polizeigedanke des modemen Staates. Breslau, 1918) 
BHJ{HT B opHeHTallHH sceil rocy;uapcTBeHHOH lKHJHH Ha Salus publica TOT :meMeHT, KOTOpLiil 
poJtHHT cospeMeHffY!O HJtelO rocyJtapcTsa c nonHueilcKoil HJteeil. HcKJIIO'IHTenLHaJI o6paJ
uosocTL salus publica HeceT B ce6e «TeHJ{eHitHIO K HHTeHCHBHOMY H 3KCTeHCHBHOMY poc
TY» (S. 11 ), noJTOMY c<t>epLI, noJtnelKaB111He nonHueilcKOMY perym1poeaHH10, «nocTOllHHO 
pac111Hp11nHCL», TOr.l{a KaK, c Jtpyroil CTOpOHLI, 6naro]tap11 «06t.eKTHBHOMY noMeplKaHHIO 
rocy;uapcTBeHHOro nop11JtKa» nonHueilcKoe rocyJtapcTso YlKe COJteplKano e ce6e pyKoBO.ltll
llIHil MOMeHT e.l{HHOH rocy;uapcTBeHHOH sonH, «a6cYpaKTHOe H a6conlOTHOe CTpeMneHHe 
K nOMeplKaHHIO snaCTH KaK TBKOBOH» (S. 31). 3THM J{eHCTBHTenLHO OKaJLIBalOTCll JBTpOny
TLI «TOqKff KpHCTannHJaitHH» cospeMeHHOfO rocy;uapCTBa, TOnLKO OHR BLICyYnalOT B Jtpy
roil CBllJH, ecnH o6paTHTL BHHMaHHe Ha TO, qyo 3KCnaHCHBHaJI TeHJ{eHitHll salus publica 
l!BnlleTCll He xapaKTepHJYIOllIHM ee JaKOHOM paJBHTHll, a TOnLKO BLipalKeHHeM npocTOro 
COOTHOWeHffll KOHKpeTHOil uenff ff HaMelKa111ero cpeJtCTBa, KaKOBOe OTHOllieHffe He MOlKCT 
6LITL ToqHo onffcaHo no csoeil nornqecKoil npffpoJte ff e npaKTHqecKoM npHMeHeHHH 
BCIOJtY BLIKaJLIBaeT 0.l{HHaKOBOe CTpeMneHHe K 3KcnaHCHff, KOTOpoe BLillie 6Lmo npoHnnlO
CTpHposaHo Ha npHMepe npyccKOfO BOHCKOBOfO KOMffCCapa. 0 JHaqeHHff a6cTpaKTHOfO 
CTpeMneHHll K coxpaHeHHIO snaCTH KaK TaKOBOil CM. c. 42-44. nopaJffTenLHLie npHMepLl 
uenecoo6pa3Hoil IOpHJtHqecKoil nornKH npHBeJteHLI y BonL<t>a (Jus nat. VIII. § 1 JO seqq.). 
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cn1myr aKUneu .nmcrarnpa, nonyqaer .llCHoe co.nep)l(aHue 6naro.nap.ll TOMy, 
qrn noMe)l(all.UiH ycTJlaHeHHIO npOTHBHHK ,naH Henocpe,nCTBeHHO. Ilcuxo
noruqecKH npe,ncTaBneHHe 0 COCTO.llHHH, KOTopoe TOnhKO HMne)l(HT .no
CTHqh, HHKor.na He MO)l(e'f ornuqan.c.ll TaKOH )l(e .llCHOCThlO, qTQ H npe,nCTaB
neHHe o Henocpe.ncTBeHHO HanuqecTByiomeM coCTO.llHHH. Cne,noBaTeni.Ho, 
TOqHoe onucaHHe B03MO)l(H0 nocpe,nCTBOM ero OTJlHUaHH.ll. 3aBHCHMOCTh 
OT ,neHCTBHH npOTHBHHKa, KOTOpyio JIOKK npHBneKan M.ll o6ocHOBaHH.ll 
oco6eHHOCTeH lf:>e.nepaTHBHOH BnacTH, COCTaBJIJler co6CTBeHHOe cymeCTBO 
.nena. Ilo.no6Ho TOMY KaK .nencTBue B ueJIJ1x Heo6xo,nHMOH caMoo6opoHhI 
no CBOeMy onpe.neneHHIO .llBn.llerC.ll OTJla)l(eHHeM npOTHBOnpaBHOro IlOC.ll
nrrenhCTBa, npOHCXOMmero B ,naHHhIH MOMeHT, H nonyqaer CBOe .nani.
Henrnee onpe.neneHue B npH3HaKe CHIOMHHyrHOCTH IlOC.llraTenhCTBa, TaK H 
B OTHorneHuu noH.llTH.ll ,nnKTaryphl HY)l(HO cocpe,noToquBaTi.c.ll Ha Heno
cpe,ncTBeHHOH aKryanhHOCTH noMe)l(amero yCTJlaHeHHIO COCTO.llHH.ll B TOM 
CMh!Cne, qTo TaKOe ycTPaHeHue Bhlcrynaer B KaqecTBe npaBOBOH 3a,naqu, 
.naiomeu npaBOBOe o60CHOBaHHe TOnhKO M.ll TaKHX nonHOMoquu, KOTO
pbie onpe.nen.lllOTC.ll nono)l(eHneM .nen u npecne.nyeMon ycTPaHeHneM 
uenhlO. Ho no.no6Ho TOMY KaK noHJ1mue Heo6xo,nHMOH o6opoHhI Bcne.n
CTBHe :noro CTaHOBHTC.ll He3aBHCHMhIM OT co.nep)l(aTenhHhIX oco6eHHOC
TeH curyauuu, OT curyaTHBHOH TexHHKH, ucnonhJyeMoH npu HanMeHun, a 
IlOTOMY IlOTJle6HOH H ,nJIJI 3all(HThl (paJBHTHe orneCTJlenhHOro Op}')KHJI non
HOCThlO H3MeHHnO KOHKperHoe co.nep)l(aHHe ,neHCTBHH B uen.llX Heo6xo.nu
MOH caMoo6opoHbI), TaK H IlOH.llTHe ,nHKTaTYPhl B 3aBHCHMOCTH OT nono
)l(eHH.ll .nen o6na,naer pa3nuqHbIM co.nep)l(aHneM, qeM, o,nHaKo, eme BOBce 
He ycTaHaBnHBaerc.ll npaBOBOe pa3nuque Me)l('Ay KOMHCCapCKOH H cyBe
peHHOH .nnKTarypou. 

Ilo.no6Ho caMoo6opoHe ,nuKTarypa Bcer.na .llBn.lleIC.ll He TOnhKO .neu
crnueM, HO u npoTHBo,nencTBHeM. IloJTOMY oHa npe.nnonaraeT, qTo npo
THBHHK He npu.nep)l(HBaeTC.ll Tex npaBOBhIX HOpM, KOTOpbie ,nuKTaTOp cqu
TaeT onpe.nen.lllOll(HMH B KaqecTBe npaBoBoro ocHoBaHH.ll. B KaqecTBe 
npaBOBOro OCHOBaHH.ll, HO, KOHeqHo, He B KaqecTBe curyaTHBHO-TeXHH
qecKoro cpe,ncTBa CBOeH aKuHH. IlpoTHBOnonO)l(HOCTh Me)l('Ay HOpMOH 
npaBa H HOpMOH ocymecrnneHHJI npaBa, npOXOMll(a.ll CKB03b BCIO npaBO
BYIO clf:>epy, npeBpamaeTC.ll 3,necb B npOTHBOilOnO)l(HOCTb Me)l('Ay HOpMOH 
npaBa u curyaTHBHO-TexHnqecKHM npaBunoM aKunu. KoMuccapcKa.ll ,nHK
Tarypa ynpa3,nH.lleT KOHCTHTYUHIO in concreto, qrn61.1 3all(HTHTh 3TY )l(e 
KOHCTHTYQHIO c ee KOHKperHh!M co.nep)l(aHHeM. c ,naBHHX nop MHOrHMH 
BOCilpOH3BO,nHnCR o,nHH H TOT )l(e apryMeHT (qame H HacrnuquBee BCe
ro - lIHHKOnbHOM): ecnu co.nep)l(aHHe KOHCTHTYUHH Haxo,nHTC.ll no.n 
yrpo30H, ero MO)l(HO cnaCTH, BpeMeHHO npHOCTaHOBHB ,neHCTBHe KOHCTH
TYUHH. ,UnKTarypa JamumaeT KOHKperttylO KOHCTHTYUHIO OT IlOCRraTenb
CTBa, KOTOpoe rp03HT 3TY KOHCTHTYUHIO yttnqTO)l(HTh. MeTo,nuqeCKa.ll ca-
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MOeTOUeJibHOeTb npo6JieMbl oeymeeTBJieHHH npaBa KaK npaBOBOH npo-

6neMbl BbrezynaeT 3,D:eeb Beero OTqeTJIHBee. AKUHH ,D:HKTaTOpa ;::i:om1rna 

npHBeeTH K TaKOMY eoeTOHHHIO, npH KOTOpOM npaBO MO)f{eT 6bITb oeyme

eTBJieHo, noeKOJibKY JII06aH npaBOBaH HOpMa npe;::i:nonaraeT HOpMaJibHOe 

eoeTOHHHe B Kaqeerne roMoreHHOH epe,D:bl, B KOTOpoii OHa ;::i:eiiernyeT. 

Bene;::i:ernHe 3TOro .D:HKTazypa ernHOBHTeH npo6neMoii KOHKpeTHoii ;::i:eii

eTBHTeJihHOeTH, HO npH 3TOM He nepeerneT 6hITb H npaBOBOH npo6neMOH. 

KoHeTHTYUHIO MO)f{HO npHoeTaHOBHTb B ee ;::i:eiieTBHH, npH TOM qTo oua He 

nepeeTaHeT ;::i:eiieTBOBaTb, noeKOJibKY TaKaH npHOeTaHOBKa KaeaeTeH TOJib

KO KOHKpemH020 UCKlllO'leHtm. 3THM )Ke MO)f{HO 061.HeHHTb H TO, qTO ;::i:eii

eTBHe KOHeTHTYUHH MO)f{eT 6hITb npHOeTaHOBJieHO TOJibKO ,D:Jijl OT,D:eJibHblX 

o6naeTeii roey;::i:aperna. Be;::i:b nomqeeKH noJio)f(eHHe o TOM, qrn «OT npa

Ba HeJib3H OTHUb KaKyto-JIH6o ;::i:onto» (non potest detrahi ajure quantitas), 

,D:OJI)f(HO 6hIJIO 6bl oeTaBaTbeH enpaBe,D:JIHBblM H 3,D:eeh, noeKOJibKY B npe

;::i:enax KOHeTHTYUHOHHO yqpe)f{,D:eHHOI'O roey;::i:aperna, KaK npaBOBOI'O no

HHTHH, HeT TaKOI'O TeppHTOpHaJibHO orpaHHqeHHOI'O npoeTpatteTBa, KOTO

poe MOrJIO 6bl 6b1Tb BblBe,D:eHO H3 e<t>epbl ;::i:eiieTBHH KOHeTHTYUHH, H TaKOI'O 

BpeMeHHOI'O OTpe3Ka, B KOTOpOM OHa YTPaqHBaJia 6bI eBOIO ;::i:eiieTBeHHOeTh, 

HJIH )Ke TaKOI'O Kpyra JIHU, KOTOpbie, He nepeeTaBaH 6hITb rpa)f{,D:aHaMH ro

ey;::i:apeTBa, TPaKToBanHeb 6br TeM He MeHee KaK ue3aKOHHO ;::i:eiiernytomHe 

«BparH» HJIH «MHTe)f{HHKH». Ho HMeHHO TaKHe HeKJIIO'leHHH eoeTaBJIHIOT 

eymHOCTb ,D:HKTazypbl H MOryT HMeTb MeCTO, noeKOJibKY npH ,D:HKTazype pe% 

H,D:eT 06 aKQHOHHOM nopyqeHHH, onpe;::i:eMeMOM IlOJIO)f(eHHeM ;::i:en. 

CyBepeHHM )Ke .D:HKrnzypa Beeb eymeernytomHii nopH.D:OK paeeMaT

pHBaeT KaK eoeTOHHHe, KOTOpoe ,D:OJI)f(HO 6bITb yeTpaHeHO ee aKQHeii. Otta 

He npuocmaHa6JlU6aem ;::i:eiieTBYIOIUYIO KOHeTHTYUHIO B eHJIY oeHOBaHHO

ro Ha Heii H, eTaJIO 6b1Tb KOHeTHTYUHOHHOI'O npaBa, a eTpeMHTeH ;::i:oeTH'lb 

eoeTOHHHH, KOTOpoe Il03BOJIHJIO 6br BBeeTH TaKyto KOHeTHTYUHIO, KOTO

pyto oHa eqHTaeT HeTHHHOH KOHeTHTYUHeii. TaKHM o6pa3oM, oHa eebma

eTeH He Ha ;::i:eiieTBytomyto KOHeTHTYUHIO, a Hazy, KOTopyto Ha,D:Jie)f(HT BBe

eTH. Momo 6bI IlOKa3aTbeH, ~o TaKoe npe;::i:npHHTHe yeKOJib3aeT OT BeHKOro 

npaBOBoro paeeMOTpeHHH. Be;::i:b roey;::i:aperno B npaBOBOM OTHOIIIeHHH 

MO)f{eT 6bITb IlOHHTO TOJibKO B eBoeii KOHeTHTYQHH, a TOTaJibHOe OTpuuaHHe 

;::i:eiiernytomeii KOHeTHTYUHH ,D:OJI)f(HO 6hIJIO 6hl, eo6eTBeHHO I'OBOpH, He 

npeTeH,D:OBaTb Ha npaBOBOe o6oeHOBaHHe, noeKOJibKY BBO,D:HMaH KOHeTH

TYUHH, no ee eo6erneHHoii noebIJIKe, eme He eymeernyeT. Tio3TOMY pe% 

IIIJia 6bI TOJibKO 0 Bonpoee BJiaeTH. Ho Bee o6eTOHT HHaqe, eeJIH ;::i:ony

eTHTb eymeeTBOBaHHe TaKOH HHeTaHUHH, KOTopaH, He 6y;::i:yqH eaMa yq

pe)f{,D:eHHOH KOHeTHTYUHOHHO, TeM He Mettee HaXO,D:HTeH B TaKOH eBH3H e 

JII06oii ;::i:eiieTBytomeii KOHeTHTYUHeii, qTQ BbrezynaeT B Kaqeerne <i>YH.LlH

pytomeii BJiaeTH, ,D:a)f{e eeJIH eaMa OHa HHKor.z:i:a He OXBaTbIBaeTeH eii, TaK 

qTo BeJie,D:eTBHe 3TOI'O OHa He IIO,LlBepraeTeH OTpHuaHHIO ,Lla)f{e Tor.z:i:a, Kor-
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)la ee 6yJlTO 6bl OTpHuaeT )leHCTByIOIQaH KOHCTHTYUHH. B 3TOM COCTOHT 

CMbICJI )"lpeJlHTeJibHoii: snacTH (pouvoir constituant). 

Crnryc a6coJIIOTHOro MOHapxa He JaBHCHT OT BhITIOJIHeHHH TOH HJIH 

HHoii: Ja)laqH, H ero noJIHOMOqHH He OTBOJlHTCH eMy pa.llH JlOCTmKeHHH 

onpe)leJieHHOH ueJIH. BcHKaH JlHKTarypa BKJIJOqaeT B ce6H KOMHCCHOHHOe 

nop)"leHHe, H BOnpoc COCTOHT B TOM, cyIQeCTByeT JIH TaKoe nopyqeHHe, 

KOTOpoe MO:lKHO 6hIJIO 6bI COBMeCTHTb c cysepeHHTeTOM, H B KaKOH Mepe 

UOHHTHIO cysepeHHTeTa npOTHBOpeqHT TO, qTo OH 3aBHCHT OT KaKOro-TO 

nop)"leHHH. Oco6b1H: xapaKTep )"lpeJlHTeJihHOii: snacTH )lonycKaeT TaKYIO 

3aBHCHMOCTb, IlOCKOJibKY B CHJIY Toro, qTo na BJiaCTb He )"lpe)l(JlaeTCH H 

HHKOr)la He MO:lKeT 6h!Tb yqpe)l(JleHa KOHCTHTYUHOHHO, MO)l(HO ce6e npe)l

CTaBHTb, qTo o6Jia)laTeJib rocy)lapCTBeHHOH BJiaCTH CaM IlOCTaBHT ce6g B 

3aBHCHMOCTb, npuqeM BJiaCTb, OT KOTOpoH: OH 3aBHCHT, He 6y)leT KOHCTH

TYQHOHHO yqpe:lK)leHHblM cysepeHOM, a c Jlpyroii: CTOpOHbl, B OTJIHqHe OT 

Toro CJI)"laH, KOr)la cyBepeH JaBHCHT OT Eora, He yHHqTo:lKHTCH BCHKaH 

Jlpyrag 3eMHaH BJiaCTb. KpoMBeJib npH HCilOJIHeHHH CBoeH: MHCCHH CCbI

JiaJICH Ha Eora. EcJIH OH HHOr)la roBopHT, qrn HapoJl OJlo6pHeT ero roc

UOJlCTBO, TO Bee )Ke B pernaIOIQYIO MHHYTY, KaK HanpHMep npH pocnycKe 

LJ:onroro napJiaMeHTa, HHKOr)la He OCTaBJIHeT COMHeHHH B TOM, qTo BH)lHT 

HCTOqHHK CBOeii: BJiaCTH B Eore H He CTaBHT CBOH cysepeHHTeT B 3aBHCH

MOCTb OT Hapo)la B TOM CMbICJie, B KaKOM ee IlOHHMaJIH COBpeMeHHbie eMy 

pa)lHKaJibHbie )leMOKpaTbl. B CBOeii: 3HaMeHHTOH peqH nepe)l BHOBb Ha-

6paHHblM napnaMeHTOM 12 ceHu6pH 1657 r. KpoMBeJib 3aHBJIHeT, qrn 60-

HTCH COBeprnHTb rpex, CJIHllIKOM paHO B03BpaTHB napJiaMeHry BJiaCTb, 

)laHHYIO eMy EoroM, H cKopee cornacHTCH YMepeTb, noKpbITbIH no3opoM, 

qeM BHJleTb, KaK napnaMeHT OTBeprneT ero ycTaHOBJieHHbIH caMHM EoroM 

npoTeKTopaT. IlapnaMeHT TOHac :lKe IlOJlTBepJlHJI ero crnryc npOTeKTopa 

H ero cyBepeHHTeT, npH TOM qTo Tenepb cornacHe napnaMeHTa ~e He 

6bmo npaBOBbIM ocHoBaHHeM noro cyeepeHHTeTa. Be)lb KpoMBeJib B n106oe 

BpeMH Mor pacnycTHTb napnaMettT H )leJian 3TO, npHqeM pocnycK ero 6hIJI 

BCeM qeM yro)lHO, TOJibKO He aneJIJIHUHeH K HapoJly. IlpH pocnycKe CBOe

ro TPeTbero napnaMeHTa B 1658 r. OH roBOpHT, qTo cy)lbeii: JlOJI:lKeH 6bITb 

Eor, HapoJl :lKe soo6rue He ynoMHHaeTcH. Ilo3TOMY 3cMeHH, npHBOJlH )le

<l>HHHUHIO KpOMBeJieBCKOH KOHCTHTYUHH, cnpaBe)lJIHBO 3aMeqaeT, qTo OHa 

6bIJia JIHllib )l06pOBOJibHbIM caMOOrpaHHqeHHeM, npHHHTblM Ha ce6g 06-

Jia)laTeJieM npOH3BOJlHMOH OT Eora BJiaCTH9 . IlpoTeKTOp 6bIJI HOCHTeJieM 

JIHqHoii: MHCCHH, ynpa3)lHeHHe cyIQeCTBYIOIQero nopH)lKa He IlOKOHJIOCb 

Ha pauHOHaJibHOM OCHOBaHHH, a COOTBeTCTBOBaJIO TOMY HCKJIJOqHTeJibHO

MY cnyqa10, KOTOpbIH MOHapxoMaXH B CBOeH TeopHH rocy)lapcrna onpe-

9 Esmein. I. P. 209. - rap.llttHep B CBOeH 6ttorpacf>tttt KpoMBeJJll rosopttT, 'ITO HH 

KpOMBeJJb, HH MttJJbTOH He OTBO.llHJIH HaUHH KaK TaKOBOH HHKaKHX npas; eCJJH BOJ!ll HaUHH 

He cosna.11ana c soneH Eora, TeM xyJKe 6blJJO .llJJll HaUttH. 
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,nen.llJIH qiopMynoH: a Deo excitatus10 • 3roT npouecc aoo6me HeBOJMO)l(HO 
IlOCTHqb c IlOMO~lO 10pu,nuqecKHX KaTeropHH. 0 ,nHKTarype roBOpHnH 
KaK 0 ~e. o60CHOBblBWI 3TO TeM, qTO OHa npHOCTaHaBnHBaeT ,neikTBHe 
JaKOHOB rocy,napcTBa, KaK qy,no npHOCTaHaBnHBaeT ,neiicTBHe npupo,nHbIX 
JaKoHoB11 . Ha caMoM ,nene qy,D.oM J1BnJ1eTCJ1 He ,nuKTarypa, a pa3pbrn npa
aoaoH: B3aHMOCBJl3H, KOTOpbIH npOHCXO,nHT npH ycTaHOBneHHH 3TOro HO
BOro rocno,ncTBa. HanpornB, H KOMHCcapCKOH, H cyaepeHHOH ,nHKTarype 
caoiicTBeHHa npaaoaru1 BJaHMOCBJIJb. CyaepeHHaJI ,nuKTarypa ccLmaeTCJI 
Ha yqpe,nuTenLHy10 anacTb, KOTopru1 He MO)l(eT 6h1Tb ycTPaHeHa HHKaKoii 
npOTHBOCToRmeii eH: KOHCTHTYUHeii. Eor KaK oT,na10maJ1 nopyqeHue HH
cTaHUHR OTnuqeH OT TaKOro 06na,naTenJ1 yqpe,nuTenbHOH anacTH, H DO)l(bJI 
BOnR, BOnR npOBH,neHHJI (KOTOpWI, KaK cnpaae,nnHBO OTMeqaeT 3cMeHH, 
,nAA KpoMaenR HMeeT TO )Ke JHaqeHue, qro H a qiunocoqiuu HCTopHH Eoc
c103) ecTb Heqro HHoe, He)l(enu «HMnepaTHBHbIH aKT» (acte imperatif), 
KaKOBbIM EYTMH onpe,nenReT ocymecTBneHue yqpe,nuTenbHOH anaCTH 12 • 

Ho y Hapo,nHoro KOMHCcapa B OTnHqHe OT KOMHCCapa a6conJOTHOro MO
Hapxa TO)l(e ~e HeT TaKOH roqKH, K KOTOpoH: OH 6bm 6bI )l(eCTKO npHBJl3aH 
B CBOeH JaBHCHMOCTH. XapaKTepHWI ,nnJI npe)l(Hero KOMHCCapa KOHCT
PYKUHJI, cornacHo KOTopoii OH JaMemaeT ,npyroe nuuo H ,nenaeT TO, qro 
3TOT JaMemaeMbIH ,nenan 6bI caM, OKa)l(HCb OH co6CTBeHHOH nepcoHOH B 
,naHHOM MeCTe (vices gerit), ace eme OCTaeTCJI B ,neHCTBHH, HO, IlOCKOnb
KY peqb Tenepb u,neT o npe,ncTaBHTenbCTBe Hapo,na, nonyqaeT coaepmeH
HO Hoaoe co,nep)l(aHue13 . Be,nb y)l(e Eo,neH JaMeTHn, qTo eCTL 6onLIIIWI 

10 Vindiciae. P. 68. - HaH6onee WHpOKO HJBeCTHLIM co'IHHeHHeM MOHapxoMaxOB 6Lm 
roma TPYll liLIOKeHeHa (Buchanan. De jure regni apud scotos); B 1648 r. nollBHflCll H aHrnHii
CKHH nepeso.rt«06BHHeHHH» (Michael. Cromwell. I. S. 184; CM. TaKJKe: Zweig. Op. cit. S. 31). 

II IlpOClp3HHall pe'lb ,[(OHOJO KoPTeCa, npoHJHeCeHHall 4 llHBapll 1849 r. B HcnaHCKOH 
namrre .rtenyTaTOB ( cj>paHizyJcKHH nepeBOll JlyH Beiio, HeMeUKHH - faHca A6enll e lpy.nax 
coIOJa «Bepa H sepHOCTL», Heft 1. Mtinchen, 1920). 

12 Boutmy. Etudes de droit constitutionnel. Nouv. ed. Paris, 1909. P. 241. - Kor.rta 
B CO'IHHeHHllX MOHapxoMaxoB rosopHTCll 06 «yqpeJK.rtaIOiueii snaCTH» (potestas constituens), 
npOTHBOilOCTaBnlleMOH «BnaCTH yqpeJK.rteHHOH» (potestas constituta), BCer.rta y.neplKHBaeTCll 
B BH.LIY, '!TO Hapo.rt caM «yqpeJK.rteH» EoroM (Althusius. Politica. C. XVIII, 93; XIX, 19 seqq.). 

13 B KOHCTHTYUHllX XIX B. sce eiue OT'leTnHBO npe.rtcTasneHHe o TOM, '!TO nH'IHO MOHap
xa ( B '13CTHOCTH, npH npHBeJieHHH .rtenyTaTOB K npHCllre HnH npH OTKpLITHH naH.rtTara) nepe.rt 
Hapo.rtHLIM npe.rtcraBHTenLCTBOM Bcema JaMeiuaeT I<OMHCCap; CM. I<OHCTHryUHJO fecceHa, CT. 62, 
81, 85, 88, 89, 96, 98, 101 (Stoerk. S. 195-201); Poiica Hoeoii nHHHH, § 88, 89, 91 (Stoerk. 
S. 315); CaKCOHHH, § 133, 135 (Stoerk. S. 343; Mayer 0. Sachsisches Staatsrecht. S. 146); 
CaKceH-AnLTeH6ypra, § 221, 222, 232-234, 242 (Stoerk. S. 383-386); Ko6ypra H foTLI, 
§ 77, (Stoerk. S. 401); CaKceH-MeiiHHHreHa, CT. 92, 94 (Stoerk. S. 431-432); CaKceH
BeiiMap-3iiJeHaxa, § 27, 29 (Stoerk. S. 440); lliayM6ypra-JIHnne, CT. 23, 25, 26 (Stoerk. 
S. 451 ); Wsapu6ypr-3oH.rtepcrayJeHa, § 66 (3.rteCL, npasJia, pe'IL HlleT He o I<OMHccapax H He 
06 ynonHOMO'leHHLIX, a o «'IHHOBHHKax-.rtenyTaTax» - Stoerk. S. 478); BanL.rteKa, § 56, 63 
(Stoerk. S. 488); AHranLTa ( 1859), § 24 (Stoerk. S. 64 ); Ea.rteHa, § 68, 76, 77 (Stoerk, S.84, 
86); EasapHH, VII,§ 22 (Stoerk. S. 103; o KOMHccapax naHJITara; Seydel-Piloty, Bayrisches 
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pa3HHIW B TOM, HBmleTCJI ,!VIJI KOMHCCapa onpe.neJIJllOIUeH BOnJI rocy.napH 

unu BOnH Hapo.na, o,nHoro qenoBeKa - unu MHorux ThICJl'l nio.neii 14 . 

Tipe.ncrnBneHHe o pouvoir constituant nonyquno pacnpocrpaHeHHe 

6naro.napH Cuiiecy15 , B oco6eHHOCTH ero cotIHHeHHIO o TPeTheM cocno
BHH. TaM CKa3aHO, 'ITO BCe cymecTBYIOIUHe BnaCTH IlOJ:l'lHHJllOTCJI .neii

CTBHIO 3aKOHOB, npaBHn H qiopM, KOTOp1>1e caMH OHH H3MeHJITh He MOryT, 

nocKOnhKY ocHOBOH ux cymecTBOBaHHJI HBnHeTCH KOHCTHTYUHJI. Cornac

HO TaKOH TO'lKe 3peHHJI, KOHCTHTYUHOHHO yqpe)l(,neHHaJI BnaCTh He MO)l(eT 

CTOHTh Ha,n KOHCTHTYQHeH, u6o nocne,nHHH, IlOCKOflhKY eio perynupyeTCJI 

KaK B3aHMOCBH3h, TaK H pa3,neneHHe BnacTeH, JIBflJleTCJI ee co6cTBeHHOH 

ocHOBOH. Tio3TOMY Bee yqpe)l(J:laeMhle HHCTaHUHH npoTHBOCTOJIT yqpe)l(

.naiomeii KOHCTHTYUHIO, KOHCTHryupyiomeii BnaCTH. Tiocne,nHJIJI npHHUH

nHanhHO HeorpaHH'leHHa H MO)l(eT .nenaTb a6comOTHO Bee, IlOCKOflhKY OHa 

He IlOJ:l'lHHHeTCH KOHCTHTYUHH, a caMa ee IlOCTaBnJleT. 3.necb COBepmeHHO 

HeMhlCflHMO HHKaKoe npuHy)l(J:leHHe, HHKaKaJI npaBOBaJI qiopMa H HHKaKoe 

caMoorpaHH'leHHe, Bee paBHO B KaKOM CMhlCne; TaM, r.ne rocno,nCTByeT 

volonte generale, KaK oHa noHHMaeTCJI B yqeHHH Pycco, He.neiicTBHTenh

HhIMH CTaHOBHTCH u Heony)l(J:laeM1>1e npaBa qenoBeKa. Hapo.n KaK 06na

,naTen1> yqpe,nHTenhHOH BnaCTH He MO)l(eT orpaHH'lHBaTb ce6H H BnpaBe 

B nio6oe BpeMH ycTaHOBHTh MH ce6H nio6yio KOHCTHTYQHIO. KoHCTHTYUHJI 

HBnHeTCJI OCHOBHhlM 3aKOHOM (loi fondarnentale) He IlOTOMy, 'ITO OHa He 

MO)l(eT 61>1Th H3MeHeHa BOneii Hapo.na H He3aBHCHMa OT Hee, a IlOTOMy, 'ITO 

BCe opraHhl, ,neHCTBYIOIUHe OT HMeHH rocy.napcTBeHHOH BnaCTH, HH'lero 

He MOryT MeHHTh B 3TOH KOHCTHTYUHH, Ha KOTOpOH OCHOBhlBaJOTCJI HX non
HOMO'IHH. 3To cnpaBe,!VIHBO H B OTHOIIIeHHH o6bl'IHOI'O 3aKOHO,naTenhCTBa. 

TeopHH rocy.napcTBa, cornacHo KOTopoii rocy.napcTBo KaK e,nuHoe 

uenoe <i>YHKUHOHHpyeT qepe3 nocpe,nCTBO CBOHX opraHOB, 'lhJI ,neHTenh-

Staatsrecht, 1913. S. 302); l>paHyHrneeiira, § 13 l (Stoerk. S. 131 ); J1106eKa, CT.61 (KOMHcca
pLI ceHara - Stoerk. S. 230; B faM6ypre H l>peMeHe TaKHX KOMHccapos He 6Lmo); lIHnne, 
§ 27 (Stoerk. S. 206); 0nLJICH6ypra, CT. 151, 156 (Stoerk. S. 259); npyccHH, CT. 77, Ponca 
crapoii nHHHH, § 64, 78/3. no3J1Hee HMeHOBaHHe «KOMHCCap» 6LlJIO coxpaHeHO 33 IlpeJICTaBH
TeJIJIMll npaBHTeJILCTB3, KOTOpLie OT HMeHH MHHHCTpa IlpHHHManH yqaCTHe B Jace)laHHJIX nap
naMeHTa. Bonpoc 0 TOM, IlOJl'IHHllJICll nH npaBHTCJILCTBeHHLIH KOMHCCap napnaMeHTCKOH JIHC
UHilnHHe, nonyqaeT OTBCT B JaBHCHMOCTH OT roro, 6LlJI nH 3TO KOMHCCap B CTapoM CMLicne, 
B K3KOM HM llBnllnCll nH'IHLIH npeJICTaBHTeJIL KHll3ll, HnH HCT. B Tex pecny6miK3X, me MHHHCTpLI 
BLICTyil3nH '1epe3 CBOHX IlpeJICTaBHTeneii (CM. CT. 6 § 2 <j>paHUYJCKOro JaKOHa OT 16 HIOnll 
1785 r. «0 COOTHOlllCHHH ny6nH'IHLIX BnaCTeH», KOTOpLrn no CBOeMY COJleplKaHHIO BOCXOJIHT 
K CT. 69 KoHCTHTYUHH 1848 r. ), npaBHTenLCTBeHHLie KOMHCcapLl 6LlJIH nHlllL IlOMOIUHHKaMH 
MHHHCTpa H TOnLIQ) npeJICTaBnllnH B napnaMeHTe TO'IKY 3peHHll npaBHTenLCTBa; OHH 6LinH nHlllL 
BLlp33HTenllMH ero MHeHHll (porte-parole); OTBCTCTBeHHOCTL HeCCTTOllLIQ) C3M MHHHCTp (Duguit. 
Droit constitutionnel. II, 316, 319, 498). 06 HMnepcKoii IQ)HCTffTYUHH 1871 r. CM.: Perels. 
Arch. f. o. R. Bd 19. S. 14 f. 

14 Republique. P. 389. 
15 Sieyes £. Qu'est que le Tiers Etat. Cap. 5 (Coolection des ecrits d'Emmanuel Sieyes I 

Ed. par Ch. F. Cramer}, cM. TaKlKe pa6ory o )leKnapauHH npas '!enoseKa. 
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uocTb ue penpeJeHTHpyer BOJIIO rocy.napcTBa, a TOJibKO anepBbie .naeT eif 
BOJHHKuyTb, TaK 'ITO sue .ne.11TeJibHOCTH ero opraHOB Boo6me uer HHKaKOB 
rocy.napcTaeuuoif BOJIH, .nomKua aocnpHHHMaTb :no yqeuHe o pouvoir 
constituant KaK nonbITKY BHOBb c.nenaTb caM uapo.n rocy.napcTBeHHbIM 
opraHOM, BCJie)J.CTBHe qero npo6JieMa yqpe)l{)J.eHH.ll KOHCTHTYUHH CHOBa 
CTaHOBHTC.ll npo6JieMOB oprauHJaQHH yqpe)IC.na10mero 3TY KOHCTHryUHlO 
opraua. B IlOCTpOeHH.llX r. EJIJIHHeKa rocy.napCTBO npe.ncTaBJI.lleT co6oif 
COBOKYfiHOCTb cpyuKUHH Bcex ero opraHOB, HO HHKOI;na caMO ue Bbicrynaer 
«KaK cyfu.eKT Bcex CBOHX cpyHKUHB, a BbICTYfiaer TOJibKO KaK ua.neneHHbIB 
onpe.neneHHbIMH KOMileTeHQH.llMH H IlOTOMy orpaHHqeuHbIB HMH oprau», HH
Kor.na ue BbicrynaeT KaK «rocy.napcTBo aoo6me», a acer.na BbICrynaer 
JIHIIIb KaK «rocy.napcTBo B cpopMe onpe.neneuuoif KOMneTeuuHH». KoMne
TeuuH.11 ecTb cpopMa npo.11aneuH.11 rocy.napcTBa, ouo «06na.naeT npaBoM, 
Jie)l(amHM B ocuose» KOMnereuuHH opraua. Cy6crnuuH.11 rocy.napcTBa (OT
KJIOH.lleM MbI TaKOe Bbipa)l(eHHe KaK CXOJiaCTHqecKoe HJIH HeT, .nena ue 
Meu.11er) «.llBJI.lleTC.ll» JIHIIIb qepeJ nocpe.ncTBo TOH HJIH Huoif KOMneTeuuHH, 
T. e. scer.na Bbrcrynaer KaK orpauHqeuua.11 BJiaCTb. Hu.nHBH.ll.YYMbI, BKJIIO
qeuubre B .ne.11TeJibHOCTb 3THX opraHOB, ue )J.OJI)l(HbI IlO)J.MeH.llTb co6oif ro
cy.napCTBO, a paBHO H rocy.napcTBeHHbIB oprau, KOTOpbIB KaK TaKOBOB 
IlOJIHOCTblO JIHIIIeH co6CTBeuuoif cy6oeKTHBHOCTH; .na)l(e BbICIIIHB rocy
.napCTBeHHbIB oprau - 3TO scero JIHIIIb oprau, H .na)l(e HJMeueuHe KOH
CTHTYQHH - BCero JIHIIIb KOMileTeHQH.!1 16 • EcJIH 6bI MbI JaXOTeJIH HJBJieqb 
HJ 3TOB TeopHH ee Kpaifuue CJie)J.CTBH.ll, TO )J.OJI)l(HbI 6bIJIH 6bI CKaJaTb, qTO 
TeopH.11 paccMaTPHBaeT cymecTBosauHe rocy.napcTBa TOJibKO B .neueJib
uocTH ero oprauoB, KaK HOCHTeJI.ll e.nHHCTBa, HO KaK TaKoro HOCHTeJI.ll, 
KOTOpbiif uHqero ue MO)l(eT ua ce6e uecTH; uecoMbie rocy.napcTBOM opra
HbI ueCYT ua ce6e caMO rocy.napCTBO. y uero ~e HeT HHKaKHX KOMileTeH
UHB, ouo caMo .llBJI.lleTc.11 KOMnereuuHeif. EcnH EJIJIHHeK rosopHT o no
cpe.nuHqecTBe, qepeJ KOTopoe npo.11BJI.11eTc.11 rocy.napcTBeuua.11 son.11, TO npH 
3TOM ue HMeeTc.11 B BH.D.Y onocpe.nosauHe B .nyxe yqeuH.11 o npoMe)ICYTOq
HbIX BJiaCT.llX, Be)J.b BOJI.ll uenocpe.ncTBeHHO BOJHHKaeT 6naro.nap.11 6y,n;To 
6br onocpe.ny10meMy oprauy. A6con10Tua.11 onocpe.nosauuocTb oprauaMH 
OTO)l{)J.eCTBJI.lle'fC.ll J)J.eCb c a6COJIIOTHOH uenocpe.ncTBeHHOCTblO npO.llBJI.ll-

16 Jellinek G. Das System der subjektiven offentlichen Rechte. S. 228, 231, 225, 
229. - Kor11a EmmHeK (c. 229) npHBO.zIHT BbICKa3bIBaHHe limKCToHa o TOM, '!TO KOpO!lb 

Bcer11a npHCYTCTByeT B CBOHX cy11e6HblX nanaTax, 11aJKe CCJIH OH He MOJKCT JIH'IHO ocyme

CTBJll!Tb npaeocy1:me, H CBll3blBaeT CBOIO Teopmo c 3THM npe11cTaBJ1eHHCM 0 ecenpHcyTCTBy

IOJneM '!epe3 CBOHX ynoJIHOMO'ICHHblX KOpone, TO B 3TOM OH npOTHBOpe'!HT co6CTBCHHOH 

TeopHH rocy11apCTBCHHblX opraHOB, n6o BblCKa3bIBaHHe liJl3KCTOHa MOJKeT 6b1Tb o6bllCHe

HO npelKHHMH npe.zICTaBJieHHllMH 0 JIH'IHOM npeJICTaBHTeJie, «HCilOJIHll!OJneM nopyqeHHe» 

(vices gerit), a He npeJICTaBJleHHeM 0 «Ha.zieJieHHOM onpe11eneHHblMH noJIHOMO'!HllMH» opraHe, 

Ja KOTOpblM He CTOHT HHKaKall penpeJeHTHpyeMall HM BOJlll, a KOTOpblH TOJlbKO H npo11yL1H

pyeT caMy 3TY BOJllO. 
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fOI.l\eHeJl B roey,!lapeTBeHHOM opraHe BOilH. «3a 3THMH opraHaMH He eTOHT 

HHKaKOe .!lpyroe IlHUO, B HHX BOUilOI.l\aeTeJl BOilJl eaMoro roey,!lapeTBa». 

3TH seeM H3BeeTHhle, MHoro pa3 06ey)l(,!laBmHee.11 BbieKa3bIBaHHJl 

npHBe,!leHhl 3,!leeb 3aTeM, qTo6LI qeTKO BhIJIBHTb HX paexo)l(,!leHHe e yqeHH

eM 06 yqpe,!lHTeilhHOH BnaeTH. ,D;a)l(e qpe3BbiqaifHO HHTepeeHOe HJilO)l(e

HHe HeTOpHH 3TOro yqeHHJl y 3roHa U:seifra Tep.11eT B esoeif ueHHOeTH H3-

3a Toro, qTo eoBOKynHoe pa3BHTHe npe,!leTaBneHO B HeM KaK pa3BHTHe OT 

MaTepHMbHOIU UOHJITHJI KOHeTH'fYllHH K qiopMMbHOMy, a KYilbMHHaUHOH

HOH TOqKOH yqeHHJl Ha3BaH «eenH H He npo,!lyKT, TO see )Ke .!lOKYMeHT 

3noxH IlpoeBel.l\eHH.11», B esoeM pauHoHanHJMe nonarasmeif, qTC) roey

,!lapeTBo MO)l(HO eKOHeTPyHpOBaTb MeXaHHqeeKH17 • no eYTH ,!lena, esoeif 

KpHTHqeeKOH TQqKH pauHoHanH3M ,!lOeTHr ~e B «061.1.\eeTBeHHOM ,!lOro

BOpe». KynLMHHauHeif pauHoHanHJMa ene,!lyeT HaJBaTL nonLITKY KoH,!lop

ee paUHOHMH3HpoBaTb npaso npOTHBO,!leHeTBHJl noepe,!leTBOM 3aKOHHOro 

pery1mposaHHJ1 18 • HanpOTHB, TeopH.11 CHifeea MO)l(eT 6LITL nOHJITa TOilhKO 

KaK IlOilbITKa HaHTH TaKYIO opraHH3YIOI.l\YfO eHny, KOTOpa.11 eaMa He MO)l(eT 

6bITb opraHH30BaHa. Ilpe,!leTaBileHHe 06 OTHOlIIeHHH yqpe,!lHTeilbHOH sna

CTH (pouvoir eonstituant) K snaeTH yqpe)l(,!laeMoif (pouvoir eonstitue) HMeeT 

eBOfO IlOilHYfO eHeTeMarnqeeKYIO H MeTO,!lHqeeKYfO aHanOrnfO B npe,!leTaB

neHHH 06 ornomeHHH nopo)l(,!lafOI.l\eH npHpO,!lLI (natura naturans) K npH

po,!le nopo)l(,!laeMoif (natura naturata); H nyeTL 3TO npe,!lernsneHHe JaHM

eTBOBaHo H3 paUHOHanHeTHqeeKOH eHeTeMbl CnHH03bl, HO Be,!lb HMeHHO B 

Heu OHO ,!lOKa3bIBaeT, qTo eHeTeMa na He HeqepnLIBaeTeJl pauHOHMH3-

MOM. BoT H yqeHHe 0 pouvoir eonstituant He MO)l(eT 6bITb UOHJITO TOilbKO 

KaK MexaHHeTHqeeKHii pauHoHanHJM. Hapo.!l, HaUHJl - HJHaqanLHaJI eHna 

BeJIKOIU roey,!lapcTBeHHOro o6pa30BaHHJl - yqpe)l(,!laeT Bee HOBLie H HO

Bble opraHbl. lh 6eeKOHeqHoH, HenOCTH)l(HMOH 6e3,!lHbl ee snaCTH B03HH

KafOT see HOBhle qiopMbl, KOTOphle OHa MO)l(eT B Ilf06oii MOMeHT pa3py

lIIHTb H KOTOpbIMH BnaCTb 3Ta HHKOr,!la He 6bIBaeT OKOHqaTeilbHO 

onpe,!leneHa. HauH.11 MO)l(eT xoTeTL qero yro.!lHO - co,!lep)l(aHHe ee sonH 

BCer,!la HMeeT pOBHO TaKyw )Ke npaBOBYfO ueHHOeTL, qTo H eo,!lep)l(aHHe 

TOIU HilH HHOfO IlOilO)l(eHHJl KOHCTHTYUHH. Il03TOMY OHa MO)l(eT H B mo-

6oif MOMeHT oCyl.l\eCTBilJITb CBOe BMemaTeilbCTBO nocpe,!lCTBOM JaKOHO-

17 Lehre vom pouvoir constituant. S. 4. 
18 Bom.1.1eH.uopcj> (Staatsrecht und Naturrecht. S. 390) no)lpo6Ho paccMOTpeJI eo11pe

HHll H npoeKTbI KoHJIOpce H noKa:iaJI HX HcropHqecKoe 3HaqeHHe. CornacHo BoJibl.leHJiop
cj>y, npaeo npoTHBOJieiicTBHll «nepeeoJIHTCll» y KoHJiopce e npaeoeylO opraHHlal.IHIO. Ho 
HeJiblll ynycKaTb H3 BHJlY, qTo TeM caMblM ynpa.3.llHlleTCll JIH6epaJibHblii npHHl.IHn pamene
HHll MClKJlY npHHl.IHilHaJibHO HeorpaHHqeHHblM HHJlHBHJlYYMOM H IlpHHl.IHilHaJibHO orpaHH
qeHHbIM rocyJiapcTBOM (CM. BbIIIIe, c. 139), a npaeo npOTHBO)leHCTBHll, OTHOCHBIIIeecll K 
npaeaM H CB060J13M qeJIOBeKa, CTaHOBHTCll HeKoeii KOMileTeH1.1Heii, T. e. ycrynaeMbIM co 
cropoHbI rocyJiapcTea rpaJK)laHCKHM npaeoM. Ilbrrallcb ero «opraHHlOBaTb», MbI YHHqTo
JKaeM ero npHpOJiy; pal.IHOHaJIH3HPYll ero, Mbl ero pal.IHOHrHpyeM. 
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,naTeJibHhix, 10pH,nHqecKHX HJIH npocTO <l>aKTHqecKHx aKToB. HallIDI cTaHo

BHTCH HeorpaHHqeHHblM H He .nonycKalOIUHM HHKaKHX orpaHHqeHHH 06-

na,naTeJieM jura dorninationis, KOTOpble He Ha.no ,na)Ke orpaHHqHaaTb cny

qaeM KpauHeu H~hI. 0Ha HHKor.na He yqpe)K){aeT caMoe ce6H, HO acer.na 

TOJibKO qTO-TO .npyroe. Il03TOMY ee COOTHeCeHHOCTb c yqpe)K,!{aeMbIM op

raHOM He '1BJI'1eTC'1 06010.nocTopoHHeH npaaoaou cooTHeceHHOCThlO. Ha

llHH BCer.na npe6hIBaeT B ecTeCTBeHHOM COCT0'1HHH, rnaCHT 3HaMeHHTOe 

H3peqeHHe CHueca. Ho ,nng yqeHHH o ecTecTBeHHOM cocTOHHHH 6bIJIO 

Ba)KHO H TO, qTo B TaKOM COCT0'1HHH cymecTBYIOT TOJibKO HH,!{HBH){YYMbl. 

HanpOTHB, qacTO BClpeqa10meecg Bbipa)KeHHe, qTo Ta HJIH HHaH HallH'1 

npe6bIBaeT B ecTeCTBeHHOM COCT0'1HHH, HMeHHO 3,!{eCb, B OTJIHqHe OT npo

qffx cnyqaeB, He 03HaqaeT, qTo OHa npe6bIBaeT B TaKOM COCT0'1HHH no 

OTHOIUeHHIO K .npymM HallHHM; peqb TyT H,!{eT He 0 KOHCTPYKllHH Me)K){y

Hapo,nHoro npaaa, a 06 OTHOIUeHHH HallHH K ee co6CTBeHHbIM KOHCTHTY

llHOHHbIM <l>opMaM H KO BCeM <i>YHKllHOHepaM, Bb1cryna10mHM OT ee HMe

HH. B eCTeCTBeHHOM COCT0'1HHH HaxO,!{HTC'1 TOJibKO Ha!lIDI, y Hee ecTb TOJibKO 

npaaa H HHKaKHX o6'13aHHOCTeH, yqpe,nHTeJibHa'1 BJiaCTb HHqeM He CB'13a

Ha; HanpOTHB, yqpe)K,!{aeMhie BJiaCTH HMelOT TOJibKO o6'13aHHOCTH H HHKa

KHX npaB. ,[J;ocrnnpHMeqaTeJibHbIH BbIBO,!{: O,!{Ha CTOpoHa Bcer.na npe6b1-

BaeT B ecTeCTBeHHOM COCT0'1HHH, .npyrag CTOpOHa - B npaBOBOM (ToqHee, 

B COCT0'1HHH, CB'13aHHOM o6'13aTeJibCTBaMH). 

Ho c 3THM y CHueca CB'13aHa .nonycTHMOCTh npe,ncTaBHTeJibCTBa. 

,[J;enyTaTOB yqpe,nHTeJibHOro co6paHIDI 1789 r. OH TO)Ke cqHTaJI He 0611a.na

TeJI'1MH, a penpe3eHTaHTaMH «BJiacmoro MaH,naTa» (rnandat imperatif)

HM )Ke CJie,nyeT He 6hITb IlOCJiaHHHKaMH, KOTOpbie ornaIUalOT y)Ke yrnep

,!{HBIUyIOC'1 ao1110, a TOJihKO eme «c<l>opMHpoaaTh» 3TY ao1110. CHuec no.n

qepKHBan, qTo COBpeMeHHOe rocy.napCTBO HaceJieHO HHbIMH JIIO,!{bMH, He

)KeJIH aHTHqHaJI pecny6JIHKa, qTo HbIHe, B BeK pa3,neJieHH'1 lpy.na, TOJibKO 

MaJiaH qaCTh JIIO,!{eH HMeeT .nocyr H CB06o.ny ,!{JI'1 3aH'1TH'1 IlOJIHTHqecKHMH 

.nenaMH, .npyrHe )Ke «60JibIUe .nYMaIOT 0 npOH3BO,!{CTBe H Il0Tpe6neHHH», 

TaK qro nonpocry npeapaTHJIHCh ~e B «pa6oqHe MaIUHHhI» (machines de 

travail) 19 • 0TCIO,!{a B03HHKaeT He06b1qHaJI CB'13b co BCeBJiaCTHeM yqpe,nH

TeJibHOH BOJIH. ,[J;a)Ke eCJIH B co.nep)KaTeJibHOM OTHOIUeHHH BOJI'1 Hapo.na 

eme He cymecTByeT, a TOJihKO qiopMHpyeTCH qepe3 nocpe.ncrno npe,ncTa

BHTeJibCTBa, 6e3yCJIOBHa'1 H B TOqHoM CMbICJie 3TOro CJIOBa KOMHCcap

CKaH 3aBHCHMOCTb OT 3TOH BOJIH OCTaeTC'1. Bong MO)KeT 6hITb He'1CHa. 0Ha 

.na)Ke ,!{OJI)l(Ha 6bITb He'1CHOH, eCJIH yqpe,nHTeJibHa'1 BJiaCTb caMa ,neHCTBH

TeJibHO He MO)KeT 6bITh yqpe)K,neHa. 3-roT BhIBo,n, ornaIUeHHhIH CHuecoM, 

OTCbIJiaeT y)Ke K IlOJIHOCTblO npOTHBOilOJIO)KHOH pa!lHOHaJIH3MY <i>HJIOCO

<i>HH XIX B., B KOTopou !leHTpOM MHpa HBJIHeTCH «061.eKTHBHo-HeHCHhIH» 

19 Pe% OT 7 ceHTl!6p11 1789 r. (Arch. Par!. VIII, 532). 
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Eor, no.no6Ho TOMY KaK 6eclj>opMeHmu1, HO npo.nyuHpyromrui: Bee HOBhle 

lj>opMbl yqpe,nHTeJihHaH BJiaCTb HBJIHeTCH ueHTpOM rocy.napcTBeHHOH )l(H3-

HH. Ho JaBHCHMOCTh BhICrynaromero OT HMeHH Hapo.na IlOJIHTH'leCKOI"O 

lj>yeKUHOHepa He nepecTaeT 6b1Th 6eJycnoBHOH. Eme B 6onhIIIeH cTeneHH, 

'leM Pycco, C11Hec no,nqepKHBan, 'ITO ,neHTeJihHOCTh Bcex rocy.napcTBeH

HhIX opraHOB HMeeT TOJibKO KOMHccapCKYIO npHpo.ny, H cy6cTaHUHH ro

cy.napCTBa, Hau1rn, MO)l(eT B JII06oe BpeMH BblCTYilHTh B Henocpe,nCTBeH

HOH IlOJIHOTe CBOeH BJiaCTH. I103TOMY KOppeJIHUHH Me)l(.ny BeJIH'laHIIIHM 

MorymecTBOM BO BHeIIIHeH clj>epe H BeJIH'laHIIIeH JaBHCHMOCThIO BO BHYT

peHHeH coxpaHHeTCH, HO TOJihKO lj>opManhHO. Ba)l(HeHIIIee ycnoBHe roc

no.ncTBa, .llHKTaTa BOJIH COCTOHT, no MHeHHIO CHeHeca, B TOM, 'ITO OHa 

CTaHOBHTCH TeM 6onee TO'IHOH, 'leM CHJibHee TaKrui: JaBHCHMOCTh. 11.nea

JIOM 6eJyCJIOBHO rOCilO.llCTBYIOIQeH BOJIH HBJIHeTCH BOeHHhIH npHKa3, 

onpe.ueneHHOCTb KOTOporo .llOJI)l(Ha COOTBeTCTBOBaTh TOH 6ecnpeKOCJIOB

HOCTH, c KOTopoH eMy cne.nyeT noBHHOBaThCH. Onpe.neneHHOCTh TaKoro 

npHKaJa - 3TO, KOHe'IHO, He onpe.ueneHHOCTb npaBOBOH lj>opMbl, a TO'l

HOCTb TOH HJIH HHOH CHryaTHBHOH TeXHHKH. Ho Be.llb HCilOJIHeHHe KOMHC

capCKOH )lOJI>KHOCTH TO)l(e IlO.ll'IHHeHO H,nee KOHKpeTHOH ,neHTeJibHOCTH, 

BMeIIIHBaIOIQeHCH B npH'IHHHO-CJie.llCTBeHHble B3aHMOCBH3H. lieJyCJIOB

HaH KOMHccapcKaH JaBHCHMOCTh npe.ucTaBHTeJIH BKJIIO'laJia B ce6H, co6-

CTBeHHO, H «BJiaCTHhIH MaH.narn (mandat imperatif). Ho CHHec He Bhrnen 

3TO CJie)lCTBHe, OCHOBblBaHCh Ha TOM, 'ITO B co.nep)l(aTeJibHOM OTHOIIIeHHH 

BOJIH Hapo.ua He Bblpa)l(aeTCH TO'IHO. BoJIH KaCaeTCH, TaKHM o6pa30M, TOJih

KO JIH'IHOCTH npe.ucTaBHTeJIH H peIIIeHHH 0 TOM, )l0JI)l(H0 npe.ucTaBHTeJih

CTBO cymeCTBOBaTb HJIH He .llOJI)l(HO. B ,neHCTBHTeJihHOCTH BOJIH H He MO

)l(eT 6b1Th TO'IHOH: KaK TOJihKO OHa npHHHMaeT TY HJIH HHYIO lj>opMy, OHa 

nepecrneT 6bITh yqpe.UHTeJihHOH 11 caMa oKaJblBaeTcH yqpe)l(.lleHa. 

Ilo3TOMY npe.ucTaBHTeJIH, .ueHCTBYIOIQHe OT HMeHH yqpe,nHTeJibHOH 

BJiaCTH, B lj>opMaJihHOM OTHOIUeHHH HBJIHIOTCH 6eJycJIOBHO JaBHCHMhlMH 

KOMHccapaMH, 'lbe nopy'leHHe, O)lHaKO, He MO)l(eT 6hITh co.nep)l(aTeJibHO 

orpaHH'leHo. B Ka'lecTBe co6cTBeHHoro co.nep)l(aHHH 3TOro nopyqeHHH 

HY)l(HO paccMaTp11saTh Ha116011ee Bceo6mee, ocHoBononararomee lj>op

MHposaHHe yqpe.llHTeJibHOH BOJIH, T. e. KOHCTHTYUHOHHblH npoeKT. Ho He 

H3-3a Toro, 'ITO KOHCTHTYUHH HMeeT npaBOBYIO np11po.uy, Be.Uh H lj>aKTH

'leCKHe Mepbl MOfYT npHHHMaThCH KaK Bblpa)l(eHHe BOJIH Hapo.ua. 3KCTPa

Op.UHHapHbie npe.uCTaBHTeJIH, T. e. Te, KOTOpble Henocpe.uCTBeHHO ocymecTB

JIHIOT yqpe.llHTeJibHYIO BJiaCTh, B OTJIH'IHe OT Op.llHHapHbIX npe.ucTaBHTeJieH 

MOryT o6na.uaTb KaKHMH yro.UHO IlOJIHOMO'IHHMH. IlpH 3TOM ocymeCTBJie

HHe yqpe)lHTeJibHOH BJiaCTH HY)l(HO Bcer.na OTJIH'laTb OT ee cy6cTaHUHH, 

HHa'le yqpe.u11TeJibHaH BJiaCTh y)l(e B CBOIO O'lepe.ub OKa3aJiaCb 6bl yqpe)l(

.ueHa B 1111ue csoero 3KCTPaop,nHHapHoro npe.ucTaBHTeJIH. Ec1111 3KCTPaop

.llHHapHhIM npe.ucrnBHTeJIHM nopyqaeTCH pa3pa60TaTh npoeKT KOHCTHTY-
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UHH, TO OHH, B 3aBHCHMOCTH OT Toro, KaK HCTOJIKOBbIBaeTC.ll co.uep)f(aHHe 

3TOro nopyqeHH.ll, MOI)'T npHH.l!Tb KOHCTHTYQHIO caMH HJIH npe.ucTaBHTb ee 

Ha BCeHapO,!!.HblH peqiepeH,!l.yM. B TOM H B .upyroM CJiy<lae, Kor.ua 3TO npo

H30ii,!l.eT, nopyqeHHe 6y.uer BblilOJIHeHO. 

Ho MO)f(eT cnyqHTbC.ll H TaK, qTo K ocymecTBneHHIO yqpe.uHTeJibHoii 

BJiaCTH Hapo.ua B03HHKaIOT npen.l!TCTBH.ll, H IlOJIO)f(eHHe .uen Tpe6yeT 

B nepayw oqepe.ub ycTPaHHTb 3TH npen.l!TCTBH.ll, qT06b1 6Mno ycTPaHeHo 

npoTHao.ueiicTBy10mee anacTH .uaaneHHe. B CHJIY BHeurnero .uaaneHH.ll H 

npHMelleHH.ll HCKYCCTBeHHblX cpe,!1.CTB HJIH B ycJIOBH.l!X aceo6meii nyrn

HHUbl H 6ecnop.ll,!1.Ka cao6o.uHa.ll BOJI.ll Hapo.ua MO)f(eT nepeCTaTb 6blTb CB0-

60,!1.HOH. 3.uecb HY)f(HO pa3JIHqaTb .uaa cnyqa.ll. «qT06b1 Hapo.u Mor ocyme

CTBHTb yqpe,!1.HTeJibHblH aKT BO Bceii IlOJIHOTe caoeii cyaepeHHOCTH, OH, 

COrJiaCHO D0p)f(020 , ,!1.0JI)f(eH HMeTb BbI6op Me)f(,!l.y npe)f(HHM H HOBbIM pe

)f(HMOM. Ilocne peBOJIIOUHH TPa.UHUH.ll OK33bIBaeTc.ll npepaaHa, npe)f(Heii 

KOHCTHTYUHH 60Jibllle He cymecTByeT, H eCJIH Hapo.uy npe.unaraeTC.ll HO

Ba.ll, TO TeM caMbIM qacTb ero cyaepeHHTeTa Ha .uene CHOBa 6blaaeT ocy

mecTBJieHa, a HMeHHO TeMH, KTO npe.unaraeT 3TY HOBYIO KOHCTHTYUHIO. 

1160 Il0Tpe6HOCTb B nop.ll,!1.Ke CJIHlIIKOM BeJIHKa, ,!l.Jl.ll Toro qrn6bl c~e

HHe Hapo.ua B TaKOH CHryauHH eme OCTaBaJIOCb CB060,!1.HblM». 3TO MO)f(eT 

«OnpaB,!1.bIBaTb .ueiiCTBH.ll peBOJIIOUHOHHOH BJiaCTH, H3,!l.aIOIQeii apeMeHHYIO 

xapTHIO» Gustifier I' action d' un pouvoir revolutionnaire edictant une charte 

provisoire), HO .UOJI)f(HO 6bITb npeKpaIQeHo, Kor.n.a 6y.ueT yqpe)f(,!l.eHo Ho

aoe npaBJieHHe H BOCCTaHOBJieH nop.ll,!l.OK. Ho, c .upyroii CTOpOHbl, 3TO )f(e 

coo6pa)f(eHHe MO)f(eT HMeTb sec y)f(e H ,!1.0 npHqHHeHHbIX peBOJIIOUHeii 

6ecnop.ll,!l.KOB, eCJIH cymecTByIOIQHH nop.ll,!1.0K BOCilpHHHMaeTC.ll KaK npe

Il.l!TCTBHe ,!l.Jl.ll CB060,!1.HOro ocymecTBJieHH.ll yqpe,!1.HTeJibHOH BJiaCTH, TaK 

qTo CTaHOB.l!TC.ll B03MO)f(Hbl Bee HOBbie peBOJIIOUHH H Ka)f()J.blH pa3 HOBa.ll 

aneJIJI.l!UH.ll K yqpe,!1.HTeJibHOH BJiaCTH. Tor.ua Ja,aaqa, COCTO.l!IQa.ll B TOM, 

qTo6bI pacqHCTHTb IlYTb nocpe,!1.CTBOM peBOJIIOUHOHHOro ynpa3)J.HeHH.ll 

cymecTBYIOIQero nop.ll)J.Ka, TO)f(e CB.ll3bIBaJiaCb 6bl c yqpe)J.HTeJibHOH BJia

CTbIO H CTaHOBHJiaCb 6bl 3aBHCHMOH OT Hee. B o60HX cnyqa.l!X Mbl HMeeM 

.ueno c KOMHCCHOHHblM nopyqeHHeM .ueiiCTBH.ll, KaK B cnyqae KOMHCcap

CKOH .UHKTarypbI, H B o6oHx cnyqa.llx 3TO noH.l!THe coxpaH.lleT <l>YHKUHO

HaJibHYIO 33BHCHMOCTb OT npe.n.cTaBJieHH.ll 06 o6p33UOBOH KOHCTHTYUHH, 

Be,!l.b H npH peBOJIIOUHOHHOH )J.HKTarype .ueiiCTBHe KOHCTHTYUHH, KOTopyIO 

.UOJI)f(H3 BBeCTH )J.HKTaTypa HJIH caMa IlOCTO.l!HHO .ueiiCTBYIOIQa.ll pouvoir 

constituant, speMeHHO npHOCTaHaBJIHBaeTC.ll. Ho B TO BpeM.ll KaK KOMHC

capCKa.ll )J.HKTarypa HHHUHHpyeTC.ll KOHCTHTYUHOHHO yqpe)f()J.eHHhlM opra

HOM H CB.ll3aHa c COOTBeTCTBYIOIUHM pa3,!l.eJIOM .ueiicTBy10meii KOHCTHTY

UHH, cysepeHHa.ll )J.HKrnrypa npe.ucrnBJI.lleT co6oii JIHlllb quoad exercitium 

20 Etablissement et revision des constitutions. Paris, 1892. P. 409. 
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H Henocpe,ncTBeHHO BbIBO,D;HTCJI HJ 6ec<t>opMeHHOH yqpe,nuTeJILHOH BJia

CTH. 0Ha JIBilJleTCJI IlO,D;JIHHHblM KOMHCCHOHHLIM nopy11eHHeM H, B OTJIH

'IHe OT ccLIJIKH Ha B.D;OXHOBJieHHOCTL TPaHcueH,neHTHLIM I>oroM, He co

.nep)f(HT B ce6e oTpnuaHne Bcex npo11nx JeMHLIX HHCTaHUHH. 0Ha 

ane11m1pyeT K Hapo.ny, KOTOpbIH B mo6oii MOMeHT MO)f(eT Ha'laTb .neHCTBO

BaTL, a TeM caMbIM npno6peCTH H Henocpe,nCTBeHHOe npaBOBOe 3Ha'leHHe. 

TioKa yqpe.nnTeJILHaJI BnaCTb IlOJIL3YeTCJI npH3HaHHeM, «MHHHM)'M KOH

CTHTYUHH» Bee eiue coxpaHJ1eTcJ121 • Ho nocKOJILKY eiue TOJILKO ,nOJI)f(HLI 

6LITb C03,D;aHbl BHellIHHe ycJIOBHJI ,D;JIJI TOfO, 'IT06LI Morna aKryaJIH3Hpo

BaTbCJI y11pe.nnTeJILHaJ1 MOIUb 3TOfO caMoro Hapo.na, IlOCTOJILKY caMO no 

ce6e npo6neMaTn11ecKoe co.nep)f(aHue yqpe,nnTeJILHOH BOJIH B CHTYaunn, 

Kor.na ynoMJ1HYTaJ1 .nnKTaTYpa onpaB,naHHa, cornacHo co6cTBeHHOH npe.n

noci.rnKe, aKryani.Ho He ,naHo. TioTOMY 3Ta .nnKTaTopcKaJI BnacTL CYBepeH

Ha TOJibKO KaK «nepexo,nHaJI» H, B CHJIY CBOeH IlO,D;'IHHeHHOCTH IlOCTaB

neHHOH 3a,na11e, B COBCeM HHOM CMblCJie, He)f(eJIH BJiaCTb a6coJIIOTHOfO 

MOHapxa HJIH cyBepeHHOH apHCTOKpaTHH. ,UnKTaTOp-KOMHCCap JIBnJleTCJI 

6e3ycJIOBHbIM KOMHCCapoM .neHCTBHJI Ha CJI~6e yqpe)f(,D;eHHOH BnaCTH, 

cyBepeHHaJI )f(e ,D;HKTaTYPa ecTI. 6eJyCJIOBHOe KOMHCCHOHHOe npenopyqe

HHe ,neHCTBHJI BO cJiy)f(6y BnaCTH y11pe.nnTeJILHOH22 • 

21 Toni.Ko noJToMy, 3 He e c1my «$3KTH'!ecKoii MomH, noJU1ep11me310men e.llHHCTBO 

roCY.ll3PCTBa», KaK C'IHT3eT EnmrneK (Jellinek G. Allgemeine St33tslehre. S. 491). 
22 3.lleCb YJKC npHC}'TCTBYIOT .ll83 npe.llCT38JleHHll, .ll3JlbHeiilllee ¢>opMHpOB3HHe KOTO

pblX Be.lleT K ¢>Hnoco¢>HH rocy.llapcTB3 XIX B., - :no npe.llCT38JleHHll o H3PO.lle H 06 

HCTOpH'leCKOM p33BHTHH. BocnHTaTeJibHbrif .lleCnOTil3M ¢>HJ1oco¢>HH TipoceemeHHll YJKe cell33JI 

ce6JI J3BHCHMOCTblO OT BbIIlOJIHCHHll O.llHOii J3.ll3'1H. OH OCHOBbl83eTCll H3 eepe B BOJMOJK

HOCTb ycoeepweHCTBOB3Tb 'ICJIOBe'!eCKHii PO.ll, KOTOp3ll npHBeJla K COJ.ll3HHIO $HJIOCO$HH 

HCTOpHH c ee H.lleeii p3JBHTHll, BbIXO.llllmero J3 npe.lleJlbl cnoco6HOCTeii OT.lleJlbHOro 'ICJIO

eeKa. )Ta TeOpHll p3JBHTHll B paMKax $HJIOCO$HH HCTOpHH 6blJl3 CHCTeM3TH'ICCKH p33p3-

60T3H3 B .llByx coeepweHHO p3JJIH'IHbIX cHcTeM3X XIX B., rereneM H KoHTOM. Ho npHnH

CMB3eMi.rii KOHTY J3KOH TPeX CT3.l1Hii :irnro ece'!enoee'!ecKoro p33BHTHll (Teonorn'!ecKoii, 

36CTP3KTHO-MeT3$HJH'leCKOii H IlOJHTHBHOii CT3.l1Hii), a T3KJKe H.llCll COUH3JlbHOii J3BHCH

MOCTH HH.llHBH.llYYM3 OT cpe.llbl 6blJIH Bblp3JKeHbl YJKC y TIOpro, 3 KOH.llOpce B ceoeii «HCTO

pH'!eCKOii K3pTHHe nporpecc3 '!eJIOBe'leCKOro p3JYM3» H3CTOJlbKO .ll3JleKO BblXO.llHT J3 paM

KH paUHOH3JIHJMa XVIII B., '!TO DOH3Jlb.ll He 6eJ OCHOB3HHii H3Jbl83JI :ny p36ory 

«3IlOK3JIHilCHCOM TipoceemeHHll». 0.llH3KO nporpecc J.lleCb BCef.ll3 OCT3eTCll .lleJIOM COJH3-

TeJlbHOii 'leJIOBe'!eCKOii 3KTHBHOCTH, H CO.llepJKaHHe J3.ll3'1H .llHKT3TOp3 COCTOHT B TOM, 

'IT06bI nOJHTHBHO cnoco6cTBOB3Tb )TOMY nporpeccy, B npOTHBOilOJIOJKHOCTb CBOHCTBeH

HOii XIX e. H.llee HMM3HeHTHoro nporpecca, K3KOBYIO npoTHBononoJKHOCTb npoHHU3Teni.

HO BbillBHJI Peeyei.e. 3neMeHTbI ¢>Hnoco¢>HH HCTOpHH y K3HT3 nO.ll'lepKHB3JIHCb He p3J. 

3.lleci. oco6eHHO B3JKHO, K3K noK333JI 3pHx Kay¢>MaH, '!TO y K3HT3 ecTb nOHllTHe opr3HHJ

Ma, nporneonocT3BJ111eMoro Mex3HHUHJMY XVIII CTOJleTHll. 3rn, KOHe'IHO, peW310ll.{Hii 

noeopOT. B oCT3JlbHOM JKe K3HTOBCK3ll ¢>Hnoco¢>Hll np3ea npe.llCT3BJllleT co6oii cyMMY 

paUHOH3JlbHOro ecTeCTBeHHOro np3Ba, KOTOpoe K3K HJ OTnpaBHOii TO'IKH HCXO.llHT HJ npe.ll

CT38JleHHll 0 cocymeCTBOB3HHH JllO.lleii H .llOCTHraeT JJleCb ceoeii H3HBbICllleii IlOCJle.llOB3-

TeJlbHOCTH H Y.llHBHTeni.Hoii llCHOCTH. TioJTOMY .llJlll KaHT3 HeT HH 'lpeJBbI'!aiiHoro np3ea 

(ero KaHT TPaKryeT K3K Henpaeoeoe HaCHnHe), HH MHJIOCTH. HanpoTHB, y <llHXTe nepexo.ll 
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Ilepe.n Hau:HoHa.m.HbIM KOHBeHTOM, co6paBWHMCH 20 ceHTI16pH 1792 r:, 
CTOHJia 3a_naqa pa3pa60TaTb npoeKT KOHCTHTYUHH; 3TO 6bIJI qpe3BbI'laHHblH 

opraH yqpe,nHTeJibHOH BJiaCTH. Korona 24 HIOHH 1 793 r: Hau:HoHaJibHbIH 

KOHBeHT npe,nJIO)f(HJI KOHCTHTYU:HIO H OHa 6bIJia npHHHTa BCeo6mHM Ha

po,nHbIM roJIOCOBaHHeM, ero 3a_naqa OKa3aJiaCb BbIDOJIHeHa, a IlOJIHOMO

'IHH npeKpameHbI. 0,nHaKo BBH,ny BOeHHoro noJIO)f(eHHH, a TaK)f(e KOHTP

peBOJIIOU:HOHHoro ,nBH)f(eHHH BHYTPH CTPaHbI, KOTOpb1e yrpo)f(aJIH 

cymecTBoBaHHIO HOBOH KOHCTHTYU:HH, KoHBeHT 10 OKTH6pH 1793 r. nocrn

HOBHJI, 'ITO BpeMeHHOe npaBHTeJibCTBO <l>paHU:HH ,nOJI)f(HO OCTaBaTbCH «pe

BOJIIOU:HOHHbIM» ,no HacrynJieHHH MHpa. TeM caMbIM KOHCTHTYU:HJI 1793 r. 
6brna npHOCTaHOBJieHa. EoJibIIIe OHa He Bcrynana B CHJiy. XoTH B ,naHHOM 

CJiyqae npHOCTaHaBJIHBaJiaCb ~e npHHHTaH KOHCTHTYU:HH, nepe.n HaMH BCe 

)f(e npHMep cyBepeHHOH ,nHKTaTYPbl. c HCilOJIHeHHeM nopyqeHHOH eMy 

3a,na'IH KoHBeHT nepecTan 6brrb KOHCTHTYUHOHHO yqpe)f(,neHHbIM opraHoM. 

0 npHOCTaHOBJieHHH ,neHCTBHH KOHCTHryU:HH He 6bIJIO pe'IH HH B nopyqe

HHH Ha pa3pa60TKY ee npoeKTa, HH B Heu caMOH. Il03TOMY He cymecTBo

BaJIO HHKaKoro KOHCTHTYU:HOHHOro opraHa, KOTOpbIH MOr 061.HBHTb 0 Ta-

K qmnococjJHH HCTOpHH YJKe 'lpeJBLI'laHHO OT'leTJIHB. 3.!leCL MOlKHO COCJiaTLCll TOJILKO Ha 

pacC}'lK.zteHHll 3MHJlll JlacKa. K HHM H}'JKHO, 0.!IHaKo, .!l06aBHTL, 'ITO Kap.!lHHaJILHLIM rryHKTOM 

TYf llBJllleTCll npe.!lCTaBJieHHe 0 .!lHKTaTope, «noseJIHTeJie», KOTOpLIH «npoJpesaeT BLICWHe 

'lal!HHll csoeii 3noxH H csoero Hapo.!la» H He npocrn o6Jia.!laeT «pacc'IHTLIBa10weii, o6yc

JIOBJieHHoii BOJieii», HCnOJIHlllOweii CBOH «npH'l)'.!lLI», KaK B CJl)"lae HanoneoHa, a .!leHCTBY

eT «B.!lOXHOBeHHO» H HJ «a6COJIJOTHOH» BOJIH. 3TO «noeeJIHTeJIL, HaJHa'leHHLIH lioroM», 

«no cj>opMe -THpaH H yJypnaTOp, KOTOpLIH CHa'laJia cj>opMHpyeT 'leJIOBeKa, a JaTeM BHOBL 

npeepawaeT npHTeCHeHHOrO B ceoero CYJ1LIO (3TO qpeJBLI'laiiHO BalKHOe onHCaHHe npe.!1-

CTaBJieHHll 0 cysepeHHOH .!lHKTaTYPe ); 'leJIOBe'leCTBO, «KaK npOTHBllwallCll npHpO.!la», «6eJ 

BCllKOH nowa.!lbl H COlKaJieHHll, see paBHO, nOHHMaeT OHO JTO HJIH HeT, npHHY.!lHTeJJLHO 

CTaBHTCll no.!l BJJa.!lLI'leCTBO npaea H BLICWHX YCMOTpeHHii»; rocy.!lapCTBO XOTll H He B 

COCTOllHHH nO.!l'IHHHTL ce6e npHpOlly, noCKOJILKY He MOlKeT 6LITL «cj>a6pHKOH no npoHJ-

80.!lCTBY .!leTeii», .!lOJilKHO, O.!lHaKo, cTaTL «cj>a6pHKoii o6paJoeaHHll» (cM.: Fichtes Werke. 

VII. S. 576 ff., 435 ff.). RcHee Ha TOT nyHKT, r.!le neraJILHLiii .!lecnOTHJM IlpoceeweHHll 

nepeXOllHT B cj>HJJOCOcj>HIO HCTOpHH, YK33aTL HeBOJMOlKHO. B cj>HJIOCOcj>HH rereJJll MeCTO 

.!lHKTarype OTBO.!lHTCll JJHWL noCTOJJLKY, noCKOJJLKY no CBOeMy CO.!leplKaHHIO oHa Morna 6LI 

6LITL eceMHpHO-HCTOpH'leCKOH Ja)la'leii «BCeMHpHO-HCTOpH'leCKOH JJH'IHOCTH» (Hanone

OH), HO Be.!lL H caMO TO COCTOllHHe, KOTOpoe npOTHBOCTOHT .!lHKTaTopy H KOTOpoe OH 

.!lOJJlKeH YCTPaHHTL, KaK OTpHUaHHe, llBJilleTCll JJHWL MOMeHTOM B HMMaHeHTHOM npouecce 

norH'lecKOro caMopaJeepTLIBaHHll .!lYXa. OTclOJia HeJJLJll HJBJJe'IL llCHoe nOHllTHe .!lHKTary

pLI. TeM JJI06onLITHee TO npe.!lCTaBJieHHe 0 .!lHKTaTYPe, KOTOpoe CJJOlKHJJOCL y cj>HJJococj>oe 

rocyJiapcTea HJ KaTOJJH'lecKoii cpe.!lLI, TaKHx KaK lioHaJILll, feppec H ,lloHoco KopTec, no

CKOJJLKY B .!lOCTHrHYTOH a6COJJIOTHJMOM H llK06HHUaMH l.ICHTPaJIHJaUHH, T. e. B cospeMeH

HOM rocy.!lapcTBe, no ceoeii CYTH BL1cryna10weM KaK .!lHKTaTYPa, OHH BH.!lllT nJJOll pauHoHa

JJHJMa, KOTOpLIH H caM MOlKeT 6LITL npeO.!lOJJeH TOJILKO 6naro.!lapll .!1HKTaTYPe. IloJTOMY B 

.!leTaJillX csoeii apryMeHTaUHH JTH eeJJHKHe KaTOJJHKH BTOpllT npHeeplKeHuaM .!lHKTaTYPLI 

npoJJeTapHaTa. CYTL TaKoro noHHMaHHll .!lHKTaTYPLI COCTOHT B TOM, 'ITO OHO KOHCTHTYH

pyeT HCKJllO'leHHe HJ opraHH'leCKOro paJBHTHll, 'IT06LI onpaB.!laTL Ja.!la'ly, CBllJaHHYIO c 

ycTpaHeHHeM MexaHH'leCKOro npenllTCTBHll, BCTalOwero Ha nYTH HMMaHeHTHOro HCTOpH-
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KOM npnocTaHOBneHHH. Cne,!loBaTenbHO, KoHBeHT ,!leHCTBOBan c npRMOH 

CCbinKOH Ha yqpe,!lHTenbHYIO BnacTb Hapo,!la, 0 KOTOpOH B TO )l{e BpeMR 
rosopnnocb, qro ee ocyw:ecTBJieHHIO npenncrnyioT BOHHa n KOHTppeso

niounR. Csoio snacTb OH HMeHoBan «pesonIOUHOHHOH». CornacHo Ona
py23, 3TO OJHaqaer, ,!lanee, He qTo HHoe KaK npH3HaHne roro, qro pa3,!lene

HHe BJiacTeM:, KOropoe no CTaTbe 16 )l;eKnapauHH o npasax qenoseKa 1789 r. 
CTaHOBHnOCb ornHqnTenbHbIM npmHaKOM BCRKOH KOHCTHTYI.{HH, 6hlnO yn

pa3,!lHeHO. Ho KOHCTHTYUHR 1793 r. )')Ke He ynoMHHana paJ,!leneHHe snac
TeM: B qncne ocHOBHbIX npas. KoHeqHo, TomaurneMy cnosoynoTpe6ne

HHIO 6bmo CBOHCTBeHHO xapaKTepH30BaTb ynpaJ,!lHeHHe pa3,!leneHHR BJiaCTeH 

KaK ncKnioqHTenbHYIO cHryaunio. IlpH .llHKTaType 3TO paJ,!leneHHe, 3TO 
ocyw:ecTBJIReMoe B npaBOBOM CMbICne pa3rpaHHqeHHe KOMileTeHl.{HH TO)l{e 

ynpa3,!lHReTCR, IlOTOMY qTO KOMHCCHOHHOe nopyqeHHe, CBR3aHHOe c Ka
KHM-nn6o ,!leHCTBHeM, B CO,!lep)l{aTenbHOM OTHOIUeHHH no,!lqHHeHO TOnbKO 

cnryaTHBHO-TeXHHqecKHM npasHnaM, a He npaBOBbIM HopMaM. Ho ynpa3-
,!lHeHne pa3,!leneHHR BJiacTeH He ,!lOCT3TOqHo qeTKO OTnHqaer IlOHRTHe ,!lHK-

qecKoro pa3BHTHll. Iinaro.napll TIOM)' nOHllTHIO HMMaHeHTHOro opraHHqecKOro pa3BHTHll 
BOJHHKaeT aHTHTeJa MexaHHCTHqecKoMy H 1.1eHTpanHCTCKOMY rocy.napcTBy. Yqpe.ztHTeJJL
Hall BJlaCTL Hapo.na no-npelKHeMy .nonycKaeTCll, TOJILKO c Hapo.ztOM OTOJK.zteCTBJllleTCll npo
JJeTapHaT. IiopL6a HppaQHOHaJJHCTHqecKoli qmnoco<j>HH c HHTeJIJleKTYaJJHCTCKH-MexaHH
CTHqeCKHM pa1.1HoHaJJHJMOM snocne.ztCTBHH, y :lKopJKa Copen11, npHBO.ztHT K aHapxHCTCKHM 
BLIBO.ztaM, .zta!Oll(HM 6onee cymecTBeHHOe <j>HJJoco<j>cKoe OCHOBaHHe H.ztellM IiaK)'HHHa H Kpo
IlOTKHHa. BCllKal! nnaHOMepHO BLICTpaHBaeMall HepapxHqecKall opraHHJal.IHll npe.ztcTaeT 
J.zteCL nonLITKOH BHeurnero HHTeJIJleKTYaJJLHOro BMewaTeJILCTBa B pa3BHTHe H HMeHyeTCll 
.ztHKTarypoli, TaK qTQ .ztHKTayYpOH HaJLIBaeTCll opraHHJaQHll KaTOJJHqecKoli 1.1epKBH c ee 
OT.zteJJeHHeM TeonornqecKoro K!IHpa OT HanyYCTByeMLIX HM MHpllH, ror.na KaK B .npyrnx 
cnyqa11x, KOr.zta peqi, Jaxo.ztHT o KpHTHKe cospeMeHHOro rocy.napcTsa, y Copen11 BCTpeqa
IOTCll <j>pa3LI, KOTOpLie .ltOCJIOBHO MOfJIH 6LI CTOllTL B «HcropHKO-IlOJIHTHqecKHX JIHCTKaX» 
30-x ro.nos. Ho HaH6onee qHcTLIM npHMep ocymecTBJJeHHll .ztHKTaTYPLI CopenL cqHTaeT 
npaKTHKY HaQHOHaJJLHOro KOHBeHTa 1793 r., Koropyio OH KaK THnHqHO paQHOHaJJHCTH
qecryio .ztHKTarypy ornHqaeT OT nponeTapcKoro «TBopqecKoro HaCHJJHll» (violence 
Creatrice), .zteliCTBYIOll(ero, Ilp03peBall CBOe HCTOpHqeCKOe JHaqeHHe. 

jl npHBeJI J.zteCL )TH KpaTKHe, TOJILKO B caMLIX o6mHx qepTax HaMeqeHHLie BLIBO.ltLI, 
JaCJJYlKHBalOll(He oco6oro H3JIOJKeHHll, .ltJlll Toro qro6LI o6paTHTL BHHMaHHe Ha TY CHCTe
MaTHqecKYIO B3aHMOCBll3L, B KOTOpoli TOJILKO H MOJKHO HcqepnLIBa10me OCOJHaTL IlOHllTHe 
.ztHKTaTYP"' nponeTapHaTa. KpHTHKa BLICKaJLIBaHHli MapKca, 3Hreni,ca, JleHHHa H Tpo1.1Ko
ro, HLIHe nyqwe scero npose.neHHall r. KenLJeHoM B ero pa6oTe «CouHanHJM H rocy.nap
CTBO» (Ke/sen H. Sozialismus und Staat, eine Untersuchung der politischen Theorie des 
Marxismus. Leipzig, 1920), HeCMOTpll Ha BHOCHMYIO eli llCHOCTL, KOTopall 6e3 COMHeHHll 
OTJJHqaeT KaJK.ztoe Hccne.nosaHHe noro yqeHoro, He KacaeTcll TeM He MeHee CYTH sonpoca, 
IlOCKOJILKY HrHOpHpyeT WHpOKHe H.zteliHLie B3aHMOCBll3H. To o6crol!TeJILCTBO, qTo B pa6o
Te KenLJeHa (c. 56) BOJHHKaeT aHTpononornqecKHli apryMeHT o qenoseqecKoli npHpo.ne, 
BLIJLIBaeT 3.zteCL oco6Lili HHTepec, IlOTOM)' qyo TenepL OH HeOJKH.ztaHHO HaqnHaeT CJIYlKHTL 
.zteMOKpaTHH, B TO BpeMll KaK BCll npelKHllll ero HCTOpHll CBH.zteTeJILCTBYeT 0 TOM, qTo ero 
rnaBHLIM o6pa30M HCilOJIL30BaJJa .ltJIJI CBOHX 1.1eneli a6COJllOTHCTCKall <j>opMa rocy.napcTBa 
(CM. BLIWe, C. 18, 133). 

n Aulard. Histoire de la revolution fran~aise. 4 ed. P. 315. 
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TaTyphI OT .npyrux npe,nCTaBJieHHH, HanpHMep 06 a6COJIIOTH3Me, .necno

TH3Me HJIH mpaHHH24 . B Hau6onee o6meM CMhICJie JII06oe OTKJIOHeHHe OT 

TOro COCTOHHHH, KOTOpoe npe,ncTaBJIHeTCH no.no6a10mHM, MO)KeT 6hITh 

Ha3BaHO .D:HKTarypoii:, TaK ':ITO CJIOBO :no 03Ha':laeT OTKJIOHeHHe TO OT .ne

MOKpaTHH, TO - OT KOHCTH'fYUHOHHO rapaHTHpOBaHHhIX npaB H CB06o.n, 

TO - OT paJ,neneHHH snacTeii HJIH ( KaK B qmnoco<t>uu ucTOpHH XIX B.) OT 

opraHH':leCKOro pa3BHTHH npe,nMeTa. KoHe':IHO, DOHHTHe :no scer.na OCTa

eTCH B <i>YHKUHOHaJihHOH JaBHCHMOCTH OT .neiicTBy10meii: HJIH npe,nnarae

MOH KOHCTH'fYUHH. TaK MO)KHO o6bHCHHTh o6o6meHHoe JHa':leHHe :noro 

CJIOBa. Ho COOTBeTCTBHe KaCaeTCH TOJihKO HeraTHBHOH CTOpOHhI H Il03TO

MY He HBJIHeTcH TO':IHhIM. Cnoso 3TO 61>rno Tor.na sec1>Ma nonynHpHhIM. 

«Bee 6e3 YMOJIKY rosopn o ,nuKTaTYPe» (on parle sans cesse de dictature ), -

JaMeTHJI Eapep B CBOeii: pe':IH 5 anpenH 1793 r., r.ne OH npHBO,nHJI OCHOBa

HHH B non1>Jy yqpe)l(JleHHH KoMHTeTa o6mecTBeHHoro cnaceHHH. KoH.nop

ce B CTaT1>e «0 CMhICJie CJIOBa "peBOJIIOUHOHHhIH"» ,naeT 6onee TO':IHOe 

ODHCaHHe 3TOro DOHHTHH, He)KeJIH TO, KOTOpoe OCHOBaHO TOJihKO Ha OTpH

uaHHH paJ,neneHHH snacTeii. PauuoHanHCT XVIII cTOJieTHH, OH 6hm .naneK 

OT HCDOJih30BaHHH H,neH pameneHHH BJiaCTeii, 0 KOTOpoii: He HMeJI HHKaKO-

24 8033peHHe, KOTopoe" ei.1palHJJ eme e Moeli crnne o Jtl!KTarype H OCMHOM nonoJKe
Hllll (Zeitschr. f. d. ges. Strafrechtswissenschaft. Bd 38 (1916). S. 138 ff.), npeo6naJtaeT 
B 11ccneJ10BaH11llx no rocyJtapcTBeHHOMY npaey, Kaca10m11xcll yqpeJtl!Teni.Horo co6paHl!ll 
II nOJJ{HeliUillX llHCTaHitllli. B OTHOUieHl!ll yqpeJtl!Teni.Horo co6paHl!ll Bl!JlllJ{bl Ha yqpelK
J{aJOmyJO KOHCTllTYUllJO enacTi. 11 Ha paJJteneH11e enacTeli HarnllJtHO npeJtCTaeneHi.1 P. PeJtc
no6oM (Reds/ob R. Die Staats theorien der franzosischen Nationalversammlung von 1789. 
Leipzig, 1912). B OTHOIIIeHllll nOHllTl!ll J{l!KTarypbl oco6eHHO BalKHbl, KpOMe noro, pac
CYJKJteHl!ll YMepeHHbIX KOHCepeaTOpOB II n116epanoe, KOTOpbie noJ{ BnllllHl!eM aMep11KaH
CKllX KOHCTl!l)'Itl!H eocnpOll3BOJlllT apfYMeHTbl, BbICKaJaHHbie faMHJJbTOHOM, ,llJKeeM II M3-
Jll!COHOM B «<l>eJtepanl!CTe». OOilbUIOe 3Ha'leHlle 3TOro BnllllHl!ll, Ha KOTOpoe YKaJaJI B CBOllX 
neKitllllX 3KTOH (Acton. Lectures on the French revolution. London, 1910. P. 37), oco6eH
HO OT'leTnl!BO npocneJKl!BaeTCll B JlllCKYCCl!llX 0 KOponeBCKOM BeTO, JtByxnanaTHOli CllCTeMe 
II <!>eJtepanl!CTCKOli Jte1teHTPaJil!Jau1111 <l>paHitllll ( npOTllBOnonoJKHOCTb <!>eJtepanl!JMa II llK0-
611HCKOli Jtl!KTa1)1lbI eme 6yJteT JaTparneaTbCll B cneJtyJOmeli rnaee ), a 11MeHHO B ei.1cKaJ1.1-
eaH11llx TaKllX MyJKeli, KaK Many3 (Arch. Parl. VIII, 590), MyHi.e, cci.rna10merocll Ha 
,llenoni.Ma (eod. 410, 416), Jlann11-TonneHJtaJill, u11rnpy10mero EmKCTOHa (eod. 514-
515) 11 Jtp. ,ll11KTaTopaM11 noJJtHee HaJ1.1ean11 Po6ecni.epa, Maparn, ,llaHTOHa, KyTOHa, 
KIOCTl!Ha II Jtp.; llMeH He nepe'leCTb. roeop11n11 II 0 «TPllYMB!!paTe Jll!KTaTOpOB» (Aulard. 
P. 203, 263), 0 KonneKTl!BHOli Jll!KTarype KoHBeHTa, napl!lKCKOli KOMMYHbl, ceKitllli e1.16op
IUllKOB 11 T. n. (cM. llHTepecHylO cTaTblO foTpo (Gautherot. Rev. des Questions historiques. 
T. 93. P. 466)). KorJta ceepran11 Po6ecni.epa, Kp11'!an11: ,llonoli rnpaHa! 18 6p10Mepa, 
a JteHb y.uaeUierocll rocyJtapcTeeHHoro nepeeopoTa, - ,llonoli Jtl!KTaTopa! Oco6eHHO llH
TepeCHo, '!TO Jtl!KTarypi.1 Tpe6yeT MapaT, KOTopi.1li y KponoTKl!Ha e ero «HcTOp1111 <f>paH
ItYJCKoli peeon10u1111» npeJtcTaeT eJtea n11 He aHapx11croM a Jtyxe EaeyH11Ha 11 Copenll; CM. 
TaKJKe: Aulard. P. 263 11 npeJKJte ecero pe'lb MapaTa 25 ceHTll6pll 1792 r. a KoHBeHTe, rJte 
OH BblCrynaeT npOTllB «6ypHblX II Heo6yJJtaHHbIX HapOJtHbIX J{BlllKeHllH)) (mouvements 
impetueux et desordonnes du peuple), KOTopi.1M11 cneJtoeano 6b1 pyKoBOJtl!Tb MYJtPOMY 'le
noReey. 
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ro noHHTHH. Ott ucxo~HT HJ cocymecTBOBaHHH mo~eif H H3 rocy~apcTBeH
ttoro ~OroBopa, KOTOpbIH He MOX<eT coxpaHHTh CBOIO ~eHCTBeHHOCTh ~Jlj{ 
Tex, KTO XO'leT ero pacrnprttyrh. )J:aJiee y Hero B3BellIHBalOTCH pa3JIH'IHhie 
HHTepeChl, B pe3yJihTaTe qero BhIHBJIHeTCH nepeBec HHTepecoB, o6JIMalO
lllHX 6oJiee Bh!COKOH QeHHOCThlO, B qacTHOCTH KaCalOlllHXCH coxpaHHOCTH 
rocy~apcTBeHHoro ~oroBopa, - HM npaBaMH 11eJI0BeKa. )J:o 3THX nop 
nepe~ HaMH 6bIJia BCero JIHlllh JIOfHKa KOJIJIH3HH, JIHllleHHM IOpH~H'le
CKOro CMLicna. Ho Kott~opce npo~onX<aeT, yrBep~M, 'ITO cnoBoM «pe
BOJIIOLIHOHHOe» xapaKTepH3yeTCH COCTOHHHe, OT~aJieHHOe OT npHHLIHnOB 
cnpaBeMHBOCTH, COCTOHHHe, npH KOTOpOM npHHHMalOTCH Mephl, onpe~e
JIHeMLie TOJihKO qpe3Bh111aifHhIM nonoX<eHHeM ~en. PeBOJIIOLIHOHHhIH Ja
KOH OH npHMO TaK H onpe~eJIHeT KaK «3aKOH o6CTOHTeJihCTB» (loi de 
circonstance )25 . 

)J:pyroif BOnpoc COCTOHT B TOM, KTO 6hIJI cy6'heKTOM cyBepeHHOH ~HK
TaTypLI, BhICrynaBllleH no~ HMeHeM «peBOJIIOLIHOHHOfO npaBHTeJihCTBa» 
(gouvemement revolutionnaire ). OqmuHaJihHO 3TOfO CJIOBa H36eraJIH, 
nOTOMY 'ITO OHO 6bIJIO O~HHM H3 JI03YHfOB KOHTppeBOJIIOLIHH26 ' a KpOMe 
Toro CHJihHO HanOMHHaJIO 0 rocno~CTBe BOeHlllHHhl, KOTOporo HK06HHL1hl 
6onee Bcero onacaJIHCh KaK «crpaTeroKpaTHH». Ho B yX<e ynoMHHaBllleif
cH pe'IH liapepa npe~CTaBJieHa TeM He Mettee HCHM KapTHHa TaKOH npaBO
BOH curyauuu, nepe~ KOTOpoif 6neKHYT Bee npHBLI'IHh!e BhICKa3hIBaHHH 
o ~HKTarype KoMHTeTa o6mecTBeHttoro cnaceHHH HJIH Po6ecnhepa. B 3TOH 
pe11H He Morna He co~epX<aTbCH CChIJIKa Ha pecny6JIHKaHCKHH PHM, paBHO 
KaK H Ha TO, 'ITO BO BpeMeHa peBOJIIOLIHH H 3aroBopoB B HHTepecax CB0-
6o~hl noTpe6tta ~HKTarnpcKaH BnacTh. TaKoif BJiaCTH liapep, no ero cno
BaM, o~HaKo, He rpe6yer, Kor~a npeMaraer yqpe~HTh KoMHTeT o6mecTBeH
ttoro cnaceHHH, tt6o KoMHTeT noT He ~OJIX<eH HMeTh JaKotto~aTenhHhlx 
nonHOMO'IHH H 6y~eT Bcer~a ocTaBaThCH OTBeTCTBeHHhIM nepe~ KottBeH
TOM. OH ~OJIX<eH TOJihKO KOHTponHpOBaTh HCnOJIHHTeJihHYIO BJiaCTh H cne

~HTh, 'IT06bl OHa ~eHCTBOBana 6e3 npoMeMeHHH. 0 TOM, KaKoe npaKTH-

25 CEuvres (Paris, 1804 ). T. XVIII. P. 18, 20. - 3. Uselir B yiice uurnposaHHOM Tpy.11e 

Ha c. 392 xapaKTepu3yeT pesorriouuoHHoe npasuTeJJbCTBO CHaqarra KaK «BeJJHKOe HuqTo», 

JaTeM KaK «BJJa.11b1qecTso Po6ecnbepa», KaK «KorrrreruarrbHYIO .llHKTarypy KoMHTeTa 06111e

crseHHoro cnaceHHll (c. 369); 8 .llaJJbHeli111eM OH ynoMHHaeT T3KJKe KOHBCHUHOHaJJbHYIO 

.llHKTarypy (Arch. Parl. LXVI, 674; Zweig. S. 386. Anm. 4). L{rrll Teopuu rocy.11apcTBa 

saJKHO crre.11yio111ee, K coJKarreHHIO, .11arrb111e He pa3sepHyrne BbICKa3bIBaHHe Uselira: «Ecrru 

3.llCCb soo6111e n0380JJHTCJ!bHO npHMCHllTb rocy.11apcTBeHHO-npaBOBble KaTeropHH, TO MOJK

HO CK33aTb, qTQ <j>opMaJJbHOe yperyrrupoBaHHe rocy.11apCTBCHHblX nOTpe6HOCTeli B 3TOT 

nepuo.11 ocy111ecTBJJllJJOCb HCKJJ!OqHTCJ!bHO a.11MHHHCTJ>3THBHblMH pacnopllJKeHHllMH (B ca

MOM lllHpOKOM CMblCJJe CJJOBa). norrHoe OTCYTCTBHe .llCHCTBHTCJ!bHblX, T. e. (sic) sceo6111ux, 

npasoycTaHOBJJCHHH " HX 3aMeIUCHHC a.11MHHHCTpaTHBHblMH aKTaMH, CBll3aHHblMH c KOH

KpeTHblMH o6cTOllTCJ!bCTBaMH, COCTaBJ!ll!OT co6cTBeHHblH OTm1qttTCJ!bHblH nptt3HaK 3Toro, 

KaK H JJI06oro .11pyroro, peBOJJIOUllOHHOro peJKl!Ma». 
26 Hapll.llY c «arpapHbIM JaKOHOM», «MapaTHJMOM» 11 «OprreaHua B Koporr11!». 
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qecKoe 3HaqeHHe 6hlnO npncyme 3TOMY 6y.nro 6hl CTOilb HeBHHHOMY Ha.zt-
30pHOMY npasy, 6y.neT cKaJaHo B cne.ny10meii rnase. Ho ,noKa3aTenbCTBa 
Eapepa B n1060M cnyqae CBOMTCH K ToMy, qro KoMHTeT He HBnHeTcH .ztHK
Tarypoii, DOCKOilbKY He COBMemaeT B ce6e 3aKOHO.ztaTenbHbIX H HCOOilHH
TenbHbIX nonHoMoqnii. 0Tc10.na KaK 6y.nro cne.nyeT, qro 3TO 6bmo o6hlq
Hoe OOHHTHe .ztHKTaTypbI, OOHHMaeMOH KaK ynpa3.ztHeHHe pa3,neneHHH 
snacreii. Ho B HaQHoHanbHOM KDHBeHTe 3aKOHO.ztaTenbHM H ncnonHHTenbHM 
BnaCTb 6hlnH KaK pa3 COBMemeHbl. 11 ecnH Eapep B CBOeH peqn Ha3bIBaeT 
HaQHOHanbHbIH KOHBeHT HOCHTeneM .ztHKTaropcKOH <l>YHKQHH, TO 3TO BCe 
X<e .nonX<HO 6pocaTbCJl B rnaJa, OOCKOilbKY cornacHO TOMy, KaK .ztHKTaTy
pa .no cnx nop noHHManacb B XVIII B., .ztHKTarop xou H MOX<eT JacTaBHTb 
3aKOHbl 3aMonqaTb, HO He MOX<eT caM HJ.ztaBaTb HX27 . Eapep X<e, y KOTOpo
ro nepe.n rnaJaMH 6blna cysepeHHaa .ztHKTarypa HaunoHanbHoro KOHBeH
Ta, ynOTpe6nHeT 3TO cnoso HHaqe, HeX<enn 3TO cne.nosano H3 TepMHHono
rHH XVIII B., B Koropoii so BHHMaHHe npHHHManacb ronbKO KOMHccapcKaH 
.ztHKTarypa. 0,nHaKo, npo.nonX<aeT OH, .ztHKTarypa 3Ta Heo6xo,nnMa H nern
THMHa, n6o Ha caMOM .nene J,necb .ztHKTarypy ocymecrnnHeT Ha.Lt co6oii 
caM Hapo.n, a c TaKOH .ztHKTarypoii MOryT CMHpHTbCH .naX<e CB060.ztHble H 
npocsemeHHble mo.nu. 

CKonb MorymecTseHHbIM c TeqeHneM speMeHH HH cTaHosnnca KoMH
TeT o6mecTBeHHOfO cnaceHHH, He no.nneX<HT HHKaKOMY COMHeHHIO, qTo B 
npaBOBOM OTHOIIIeHHH OH OCTasanCH KOMHCCHeH HaQHOHanbHOfO KOHBeH
Ta H .neiiCTBOBan TOilbKO no ero nopyqeHHIO. 3.necb TOX<e HMeno MeCTO 
THnnqHoe pa3BHTHe, Kor.na pa6oqaH KOMHCCHH HaqnHana npesannposaTb 
Ha.Lt npHHHMaIOmHM perneHHJl nneHyMOM H BCeM 3anpasnHTb Ha .nene, a 
JaTeM BHYTPH caMoii KOMHCCHH noCTeneHHO o6oJHaqanocb npeo6na,naHne 
o,nHoro qenoseKa, TaK qTo (s TPexMecHqHbIH nepno.n c MOMeHTa KaJHH 
):(aHrotta .no 9 TepMn.nopa) Po6ecnbep nonyqnn nonHyIO snacTb tta.n Ko
MHTeTOM, a nocne,nHHH - Ha.Lt KoHBeHTOM, KOTOpbIH e.ztHHOrnacHO H 6e3 
o6cyX<.zteHna npHHHMan see xo,naTaiicTsa H npe.nnoX<eHHJl. Ho ecnn .nep
X<aTbca <t>aKTnqecKoro nonnTnqecKoro nonoX<eHHH .nen, TO KoMHTeT 06-
mecTseHHOro cnaceHHH He 6brn e.nnHCTBeHHOH KOMnccneii KoHBeHTa. Ca
MOCTOHTenbHYIO .neHTenbHOCTb pa3BHn, B qacTHOCTH, KOMHTeT sceo6meii 
6eJODaCHOCTH (comite de sfirete generaJe), HCTOpHH KOTOporo eme ,na:>Ke 
He Hanncatta. B <PnHaHcosoM OTHorneHHH KoMHTeT scer.na ocTasancH Ja
BHCHM OT KoHBeHTa. flo3TOMY H B nonHTHqeCKOM OTHOIIIeHHH He COBCeM 

27 CM. Bbillie, c. 136, npHM. 43. 6 anpe!IJI 1793 r., HCnOJlb3Yll apryMeHT 0 TOM, 'ITO npH 
.o.mcrarype JaKOHbI MOJJ'!aT (Jes lois se taisent), MapaT nonblTaJJCJI .D.OKaJaTb, '!TO KoMHTeT 
o6mecTBeHHoro cnaceHHJI He ocymecTBJ1J1eT llHKTarypy. 0.o.HospeMeHHO OH CTpeMHTCJI 
orpaHH'IHTb nOHJITHe .D.HKTarypbl TeM, 'ITO npu Hdi HeorpaHU'leHHaJI BJl3CTb HenpeMeHHO 
nepe.o.aeTCJI O,!J.HOMy-e.o.nHCTBeHHOMY '!eJIOBeKY, Ha '!eM, snpo'!eM, HaCTaHBaJJ eme " KaYT
CKHH (Kautsky K. Terrorismus und Kommunismus. Berlin, 1919. S. 28). 
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cnpaBe,llJIHBbl CJIOBa ,[.(iorn 0 TOM, 'ITO c 1792 no 1795 r. KOMHCCHH 

KoHBeHrn 6LrnH «HCTHHHbIMH HOCHTemIMH BJiaCTH» (veritables detenteurs 

du pouvoir)28 . KaK noKaJano 9 TepMH,llopa, peUiaiomeH: HHCTaHUHeH: TaK

>Ke H B noJIHTH'!eCKOM OTHOUieHHH ,llonroe BpeMH oCTaBaJICJI HauHoHaJihHhIH 

KOHBeHT. c TeM, 'ITO B npaBOBOM acneKTe npHHHMaJICJI BO BHHMaHHe OH 

O)lHH, HHKTO He cnopHJI. 113 Hero 0,llHOro BbIBO)lHJIH CBOH noJIHOMO'IHJI 

Hapo.llHbie KOMHccapbI, Ha ero «BCeMorymecTBO» (toute-puissance) OHH 

CCblJiaJIP.Cb, KOr,lla npOBHHllHH npe,llbJIBJIJIJIH HM, KaK OHH Bblpa>KaJIHCb, 

CMeXOTBOpHoe B03pa>KeHHe KaCaTeJibHO pa3,lleJieHHJI BJiaCTeH:; BCJI HX )leJl

TeJibHOCTb JaKJiioqanacb TOJihKO B TOM, '!T06hl ocymecTBJIJITh BJiaCTb KoH

BeHTa, H B KpHTH'!eCKHX CHryaum1x, KOr)la, He HMeJI oco6oro nopy'IeHHJI, 

OHH ,lleHCTBOBaJIH Ha CBOH CTPax H pHCK (KaK B cnyqae c npe,llaTeJibCTBOM 

,[.(ioMypbe ), OHH CCblJlaJIHCb TOJibKO Ha aBTOpHTeT KOHBeHTa. «HMnyJihC» 

BCer)la HCXO)lHJI OT Hero. HcTO'IHHKOM Bceii rocy,llapCTBeHHOH BJiaCTH, 

B nepHO)l c 1792 no 1795 r. pa3BepnrnaBUieH BO <l>paHUHH c TaKOH He

nocpe,llCTBeHHOCTblO H 6eJy,llep>KHOCThlO, 6Lrn HauHOHaJibHbIH KOHBeHT; 

KaK TOr)la JII06HJIH roBOpHTb, OHa «3MaHHpOBaJia» H3 Hero, a ero co6-

CTBeHHbie nOJIHOMO'IHJI 6hIJIH JIHUib Henocpe,llCTBeHHbIMH 3MaHaUHJIMH yq

pe,llHTeJibHOH BJiaCTH, npH3HaBaeMOH H HM caMHM. 

28 Droit constitutionnel. II. P. 342. - TaKoe JKe cnoeoynoT])e6neHHe noJBOJJHJJO 
P. Xt06Hepy (Hubner R. Die parlamentarische Regierungsweise Englands. Tiibingen, 1918. 
S. 38) HaJBaTb aHrnHiiCKHii Ka6HHeT, cj>opMHpoeaewHHCJI nocne npHHJITHJI «orpaHwrnrenL
Horo JaKOHa», HOCHTeJJeM «a6COJllOTHOH, .llaJKe .llHKTaTOpCKOH BJJaCTH B rocy.llapCTBe», 
a JaTeM - nocKOJJLKY e peJyJJLTaTe roro, qTo «HcnoJJHHTeJJL nopyqeHHJI Ha ronoey nepe
poc ceoero HaqanLHHKa», pewat0~HM onllTL-TaKH CTaJJ ronoc npeMLep-MHHHCT])a - no
eecTH peqL o «HenpHKpLIToii .llHKTaType» nocne.llHero. 
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IlPAKTHKA HAPO,lJ;HhIX KOMHCCAPOB 
B IlEPHO,lJ; «l>PAHil;Y3CKOB PEBOJIIOD;HH1 

If KOHCTHl)'UHOHHO-j"lpe,n1nenLHOe, H JaKOHO)l.aTenbHOe co6paHHe OT

)l.aBanH B CBOHX )l.eKpeTax pacnop.SDKemur no MHOTOlJHCneHHbIM qaCTHbIM 

sonpocaM ynpasneHIDI2 • Ho co6cTBeHHOe paJsepTLIBaHne )l.HKTarypLI npo

HCXO)l.HT B ccpepe ,ne.uenbHOCTH KOMHCCapOB. 0HH nOHBJUIIOTC.ll He TOilbKO 

p.ll)l.OM c op)l.HHapHbIMH lJHHOBHHKaMH H MHOTOlJHCneHHbIMH KOMHCcapaMH 

no cny)K6e a)l.MHHHCTPHPOBaHIDI (nonnueiicKHMH, cpHHaHCOBbIMH H Hano-

I B narri.HeiimeM TaM, me COOTBeTCTB)'IOmee MeCTO HJ 3aKOH01{aTeni.Horo 6ionneTeHJI 
(Bulletin des lois), IlapnaMeHTCKOro apXHBa (Archives parlamentaires) HnH 060JpesaTen.11 
(Moniteur) JICHO caMO no ce6e HJ npHBOIIHMOH 11an1, oco6Me OTC!.InKH He npHBOIIJITCJI. 
HanpoTHB, nosceMeCTHO naioTc.11 cci.mKH Ha Cson JaKOHOB (Collection des lois) .U:iosepJKi.e, 
nocKoni.ry, KaK JI Mory cy.uHT!., 3TO HJ1{aHHe 'lame BCTPe'laeTCJI B HeMeUKHX 6tt6nHoTeKax H 
KpoMe Toro oTci.maeT K npyrnM co6paHHJIM. B oco6Mx cnyqa.11x UHTHpyeTc.11 TaKJKe co6pa
HHe l>ony3Ha. Umpposi.1e naHH!.le no 3aKOHonaTeni.HOMY 6ionneTeHIO OTHOCJITCJI He K '!ac
TJIM 3TOro csona JaKOHOB, a K cnnOlllHOH ffYMepaUHH JaKOHOB H nocTaHoBneHHH. 

2 IlpHMepi.1 no KOHCTHTYUHOHHo-yqpenHTeni.HOMY co6paHHIO: neKpeTbl, ynonHOMO
'IHBaIOmHe Ha si.mycK JaHMOB opraHbl rocynapCTBeHHOH snaCTH, noompeHHJI B anpec BOH
CKOB!.IX nonpaJneneHHH H BnaCTH!.IX opraHOB, Ha1{J0p Han TIOp!.MaMH H KOHTPOil!. KOilH'!e
CTBa JaKnlO'leHH!.IX (Duvergier. I, I 09), pernaMeHTaUHJI npaJJIHOBaHHJI 17 HIOHJI 1790 r. 
(Duvergier. I, 255), HacTasneHHJI snacTJIM Ha cnyqaii roponcKHX sonHeHHii (Duvergier. I, 
243; II, 327), nttmeHHe rpaJK11aHCKHX npas Hsi.nos 'laCTH!.IX nttu nn.11 OT'leTa Ha JacenaHHJIX 
co6paHHJI (Duvergier. I, 252); neKpeT OT 24 <jlesparr.11 1791 r. JanpemaeT snacT.llM o6mUH!.1 
ApHe ne Jl:ioK snpeni. npoTHBHT!.C.11 npoeJny KoponeBCKHX TeTOK (Mesdames tantes du Roi 
(Duvergier. I, 247)); ocyJKlleHHe HeKOTopi.1x snacTH!.IX aKTos KaK «HaHOC.lllJ.lHX ymep6 
HaUHOHaJI!.HOMY cysepeHHTCTY H JaKoHonaTeni.Hoii snacTH» (attentatoires a la souverainete 
nationale et a la puissance legislative (Duvergier. l, 465)); neKpeT, B COOTBeTCTBHH 
c KOTOp!.IM npttrosop snacTeii CTPac6yprcKOii 06mttHi.1 o 6ecnop.1111Kax s Wnerr111Tame 
nonJKeH pacueHHBaTi.c.11 KaK npttrosop nocneixHeii HHCTaHUHH (Duvergier. I, 421); nocrn
HOBneHHJI 06 yronOBHOM npecnenosaHHH H cyne6HOM npttrosope B OTHOWeHHH OTnen!.H!.IX 
MJITeJKHHKOB (Duvergier. I, 426). KoHe'IHO, 6oni.wHHCTBO pacnop.11JKeHHii <jlopMynttposa
nttci. s TOM CM1.1cne, '!TO co6paHHe s nttue csoero npenceixaTen.11 npocHT Kopon.11 npHHJIT!. 
TaKHe-To Mep!.1 (Duvergier. I, 47, 242-243, 289), B 'laCTHOCTH npH 6ecnop.11ixKax BOT
neni.H!.IX ropoixax (Duvergier. II, 360, 459) . .U:eKpeT OT 22 MapTa 1791 r. noCTaHOBnlleT, 
'IT06bl B OTHOllleHHH 6ecnop.1111KOB B 6!.IBllleii npOBHHUHH MaKOHHe He Ha'IHHaJIOC!. HH 
rpaJKllaHCKoe, HH yronosHoe npecneixosaHHe (Duvergier. II, 387). OTcTattsa.11 HHTepec1.1 
cttni.Hoii HcnonHHTeni.Hoii snacTH, npoTHB BMemaTeni.cTsa s nena ynpasneHHJI oco6eHHO 
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I'OBblMH KOMHCCapaMH, Ha:maqaeMbIMH BOeHHhIM MHHHC'IpOM KOMHccapa

MH no a,nMHHHC'IplITHBHO-X03jJ:HCTBeHHOMY o6ecneqeHmo BOUCK, BOeHHbl

MH KOMHCCapaMH (commissaires de guerre) HT. n.), HO TaIOKe H PAAOM 

c co6cTBeHHO c KOMHCCapaMH no ,LleJiaM, KOTOpbIX O'IpjJ:)l(aJIJf MHHHCTep

CTBa, H ,Lla)l(e PMOM c nocJiaHHhIMH Ha OCHOBaHHH .ueKpeTa OT 26 Hog6pg 

1792 r. «HapO,LlHhIMH KOMHCCapaMH BpeMeHHOI'O 11cnOJIHHTeJibHOI'O COBe

Ta» ( commissaires nationaux des Conseil Executif provisoire ), KOTOpLie ,LlOJl)l(

HbI 6i.mv. m6aBJIUb BHOBb 3asoeBaHHbie npOBHHUHH OT 6peMeHH <t>eo.ua

JIH3Ma, noMep)l(JfBa:rb o6~eCTBeHHLIH nopJI.ZJ:OK H 6e3onacHocn, PYKOBO.nHTu 

HapO.LUihIMH BbI6opaMH HOBblX BJiaCTeH, - ,Lla)l(e npH 3THX KOMHCCapax OHH 

CJie,LlHJIH 3a TeM, ~06bl, K npHMepy, Ha Bbl6opax He no6e,nHJIH KOH'IppeBO

JIIOIIHOHepi.1 HT. n., H nOTOMY HX MO)l(HO HaJBaTh KOMHCCapaMH ,neHCTBHjJ:3 • 

Or BCex 3THX KOMHCCapoB H~HO OTJIHqaTu TaKHX, KOTOpbIX O'IpjJ:)l(aJIO He

nocpe,nCTBeHHO HapO,LlHOe npe.uCTaBHTeJibCTBO. 

KoHCTHTYUHOHHo-yqpe,nuTeni.Hoe HaUHOHaJibHoe co6paHue Hepe,nKo, 

Hanp11Mep B cnyqae 6ecnopJI.ZJ:KOB B C'IpaHe HJIH B KOJIOHHAA, npoCHJIO KO

pOJijJ: HanpaBHTh .LlJljJ: Hase,neHHjJ: nopg,nKa Ha Mecrnx oco6Lix Kopones

CKHX KOMHCCapoB, Ha,LleJieHHbIX urnpOKHMH aKUHOHHbIMH nOJIHOMOqJfjJ:Mlf"' . 

BblCTYnaJI }J.ionoH ,lle HeMyp. To 06cT011Teni.cTBO, qTo JaKOH, KaK «Bceo6ma11 BOJill», .llOJI

JKeH BCef,lla HMeTb eceo6UIHH xapaKTep, npaKTHqeCKH, KOHeqHO JKe, He npHHHMaJIOCb BO 

BHHMaHHe H KOHCTHTYl1HOHHb!M co6paHHeM. Hatt6onee 11pKHM npHMepoM TYT Mor 6bl 6i.rri. 

JaKOH 06 OXOTe OT 30 anpeilll 1790 r., B KOTOpOM PMH «OXpaHeHHll JIHqHblX 3a6aB KOpOJill» 

(conservation des plaisirs personelles du Roi) 6i.m npe.llyCMOTJleH qacTHbIH JaKOH (loi 

particuliere (Duvergier. I, 168)), KOTOpb!tt 6blJI HJ.llaH nOJ.llHee, 14 ceHT116p11 1790 r. 

(Duvergier. I, 418). TaKHe JaKoHi.1 .llOJIJKHbl 6i.mH Bbllb!BaTi. npOTecT co cTopoHbl TaKHX 

nO.llJIHHHbIX paQHOHaJIHCTOB, KaK KoH,llOpce, H yKpenJillTb HX y6eJK,lleHHOCTb B TOM, ~o 
MOHapXHll npe,llCTaBJilleT co6oii )"lpelK.lleHHe, HCCOBMeCTHMOe c pauHOHaJibHOH cj>opMOH 

rocyztapCTBCHHbIX OTHOllleHHH. TipHMepi.1 no JaKOHO,llaTeJibHOMY co6paHHIO (KpOMe Bbl.lla

qff noJIHOMOqHii Ha ei.mycK JaHMOB): MHOrOqHCJICHHblC lKaJI06i.1 Ha OT,llCJibHblX rpalK,llaH 

(Duvergier. IV, 71, 115, 123), BMelllaTCJibCTBO B cnyqae 6ecnopll.llKOB (Duvergier. IV, 83, 
307), peweHHll no pacnpe.lleJieHHIO .llOJIJKHOCTeii (Duvergier. IV, 85), Tpe6oeaHHe peryn11p

Hi.1x .llOKJia,llOB H oTqeTOB OT HCnOJIHHTeJibHOH BJiaCTH (Duvergier. IV, 215, 276, 289, 291). 
nocne CBeplKCHHll KOpOJill ( 10 aerycTa 1792 r.) ynpaBJieHHC CTpaHOH ocymeCTBJillJla JaKO

HO,llaTeJibHal! BJiaCTi.; CM. 06 JTOM ,llaJiee B TeKCTe. 
3 CM . .llCKpeT HauHOHaJibHoro KOHBeHTa (Recueil des actes et documents inedits du 

Comite de salut public I Ed. par Aulard. I. S. 271, 332); o ,lle11TeJIE.HOCTH JTHX Hapo.llHbIX 

KOMHCCapoB, 06 HX COTJlY.llHHqecTBe c BOeHHbIMH BJiaCTllMH CM.: Ibid. II. s. 419-437; 06 

HX COTpY.llHHqecTee c KOMHCcapaMH HauHoHani.Horo KOHBeHTa CM.: Ibid. II. S. 17. 
4 TipH 6ecnopll.l1Kax B 3ni.Jace B HIOHe 1791 r. KOponeBCKHe KOMHCCapbl 6i.IJIH HanpaB

JICHbl Ha OCHOBaHHH .llCKpeTa HauHOHaJibHOro KOHBeHTa, .llilll Toro qTo6bl BOCCTaHOBHTb 

o6mecTBeHHblH noKOH H nopll.llOK; KOpOJill npocHJIH OTnpaBHTb Tyzta Tpe6yeMbie BOHCKa 

(Duvergier. II, 205, 235; Baudouin. XX, 206; XI, 185); CM. TaKJKe .llCKpeTbl 06 ompaeKe 

TpeX KOMHCCapOB B ,llenapTaMeHT fap .llJlll BOCCTaHOBJieHHll 06IIteCTBeHHOH 6e3onaCHOCTH. 

}J.eKpeT OT 12 ,lleKa6p11 1790 r. npOTHB B03MYIIteHHll o6mecTBeHHOro cnoKOHCTBHll, K KOTO

poMy MOrJIO noeeCTH npHCYTCTBHe 6eJibrHHCKHX BOUCK, npOCHT KOpOJill nOTpe6oeaTb OT 

KOMaH.llYIOIUHX Ha.llJleJKaIUHX Mep, B CJI)"lae Heo6XO.llHMOCTH eocnpenllTCTBOBaTb 6ecno-
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HapH)J.Y c 3THM HauHOHaJILHoe co6paHHe JHa.rro y)l(e co6cTBeHHLIX, Ha
JHaqaeMLIX H ynonHOMoqHsaeMLIX HM caMHM, HJ ero cpe)J.LI, KOMHCCa
poB. Ilpe)l()J.e scero, KOHeqHO, TOilLKO )J.IlJI BHYTpeHHHX H qmHaHCOBLIX 
)J.en: 3TO KOMHCCapLI )J,nJI conpoBO)l()J,eHHJI )J,eKpeTOB, )J,nJI BLI)J.aqH npoTO
KOilOB, )J.nH pemaMeHrnu1rn se)J.eHHJI Jace)J.aHHH. IlpH nepeeJ)J.e B ITapH)I( 
( OKTH6pL 1 789 r.) KOMHCcap HaJHaqaeTCJI, qrn6LI HaHTH IlOMeIQeHHe )J.IlJI 
Jace)J.aHHii5 . KoMHccapLI HauHOHaJILHoro co6paHHJI yqacTByIOT TaK)l(e B 
BLrnycKe )J.eHer:, B paJpa6oTKe 3CKHJOB )J,nJI KaJeHHLIX BeKceneii H aCCHr
HaUHH, B opraHH3aQHH IlOCTaBKH 6yMarH )J,nJI accHrnauHii H B ynpasneHHH 
«o6mecTBeHHOH KaJHOH» ( tresor public )6 • Ho coBepweHHO caMocrnuenL
HYIO )J.eHTenLHOCTL HauHOHaJILHOe co6paHHe ocymecTBnHno B MOMeHT 
6ercTBa Kopong B HIOHe 1791 r. Ilpe)l()J.e Bcero OHO o6'LHBHno, qrn Ha 
speMJI OTCYTCTBHJI Kopong ee )J,eKpeTLI )J.eHCTBHTenLHLI 6eJ ero caHKQHH. 
Iloqry npHJBaJIH BOJ06HOBHTL HCnonHeHHe CBOHX <l>YHKUHH, qrn6LI no
~OBOe coo6meHHe He npep1>rnanoc1>; BLieJ)l(aTL HJ IlapH)l(a 61>rno )J.nJI scex 
JanpemeHo; HauH0Han1>HaJ1 rsap)J.HJI no)J.HJITa Ha Horn; ycTaMH MHHHCl]la 
BHYl]leHHHX )].en co6paHHe npHKaJaJIO BCeM qHHOBHHKaM H BOHCKaM Ja
neperL rpaHHULI, qT061>1 HJ CTpaHLI He MOr BLJeXaTL HH 0)1.HH qneH KOpo
neBCKOH ceMLH H qrn6LI Ja rpaHHUY He 61>rno BLIBeJeHO JOilOTO H 6oenpH
nacLI. OT KOMaH)J.y10mero napH)l(CKOH HauHoHaJILHOH rnap)J.Heii co6paHHe 
n01]Je6osano QTqera B Tex Mepax, KOTop1>1e OH npHHHn B uengx no)J.)J.ep:>Ka
HHJI o6mecTBeHHOro cnoKoiicTBHJI H 6eJonacHOCTH. 0Ho npHKaJano one
qarnTL KoponeBCKHe )J.BopuLI7. 3aTeM HJ ee cpe)J.LI (pris au sein de 

PllJIKaM ClfJlaMH HaunoHanbHOH reap.ann, a TaKJKe pacnopll.zIHTbCll, 'IT06bl BOeHHble KOMaH

,llHpbl HJIH ynpaBHTeJIH apceHanOB CHa6.aHJIH a.aMHHHCTpaTHBHble BJiaCTH OpyiKHeM, .aa6bl 

HaunoHanbHal! rsap.anll Moma BbinOJIHHTb CBOIO MHCCHIO no JamHTe co6cTBeHHOCTH H 

no.a.aeplKaHHIO nopllJIKa (Duvergier. II, 109; Baudouin. IX, 140). 2 anpenll 1791 r. rpalK

.aaHCKHe KOMHCCapbl c oco6bIMH noJIHOMO'IHllMH HanpaBJIJllOTCll B 3ii:n (Duvergier. II, 341; 
Baudouin. XIII, 8). B OTHomeHHH KOJIOHHii:: .aeKpeT OT 29 HOll6pll 1790 r. o BOJIHeHHllX Ha 

AHTHJlbCKHX OCTPOBax; KOpOJill npoCllT nOCJlaTb B )TH KOJIOHHH 'leTbipeX KOMHCCapoe, 

'IT06bl, BO-nepBblX, co6paTb HH<i>OpMaUHIO H, 80-BTOpblX, .ao BpeMeHH ocymecTBJillTb BffYT

peHHee ynpaBJieHHe, perynnpoBaTb .aeii:CTBHll nOJIHUHH H no.a.aeplKHBaTb o6mecTeeHHblH 

nopll.llOK, .llJlll 'lero B nx pacnopl!lKeHne .llOJllKHbI nocrynHTL see peryJil!pHLie soii:cKa, onon

'leHne, HaunoHanbHal! reap,llHll H ece BOeHHO-MOpcKHe CHJlbl, BMemaTeJibCTBO KOTOpblX 

nOKalKeTCll KOMHCCapaM H)'lKHblM. EcJIH nOTpe6yeTCll, KOMHCcapbl MOryT Ha BpeMll npH

OCT8HOBHTb ,llel!TeJibHOCTb KOJIOHHanbHblX co6paHnii:; c HX npH6blTHeM npeKpamaeTCll HC

nOJIHeHne scex BJl8CTHblX <l>YHKUHH H DOJIHOMO'IHH, .ao Tex nop noKa KOMHCCapbl HX He 

no.aTBep,llllT. Koponb .aonlKeH npe.aocTaBHTb soii:cKa n JIHHeii:HLie KOpa6nn B pacnoplllKeHne 

ry6epHaTOpa OCTPOBOB HJIH ynoJIHOMO'leHHOro o<t>nuepa, KOTOpble ,llOJllKHbl ,lleHCTBOeaTb 

B cornacnn c rpalK.aaHCKHM KOMnccapoM (Duvergier. II, 71; Baudouin. VIII, 253; .apyrne 

npnMepL1 CM.: Duvergier. II. 225, 350). 
s Duvergier. l, 45, 59, 70, 79. 
6 Ibid. 180, 187, 223, 320; II. 332, 341 (.aeKpeT OT 18 Mapra 1792 r.: .llJlll o6meCTBeH

Hoii: KaJHbl KOpOJib HaJHa'laeT meCTb, a HaUHOHaJibHOe co6paHHe -TpOHX KOMHCcapoe ). 
7 .QeKpeTbl OT 21 HIOHll 1791 r. (Duvergier. III. 60-63) HOT 22 HIOHll 1791 r. 

(Duvergier. III. 72). 
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l 'Assemblee) B K~bIH npHrpaHH':IHhIH ~enapTaMeHT 6hIJIO uanpaBneuo 

no TpH KOMHeeapa, ':IT06bI TaM eomaeOBaTh e ~MHHHeTpaTHBHbIMH opra

H3MH H BOHeKOBhlMH KOMaH~YJOl.QHMH H npoBeeTH B )l{H3Hb Bee H~e)l(a-
1.QHe Mepb1 no no.zmep)l(aHHIO 061.QeeTBenuoro nopR~Ka H roey~apeTBeH

HOH 6eJonaeuoeTH. KOMHeeapbI )TH 6brnH nOJIHOMO':IHbl BHOeHTb Bee 

Tpe6yeMbie npeMO)l(eHHR8 . KpoMe TOro, Tpoe KOMHeeapoB HaQHOHaJih

uoro eo6paHHR (flaryp-Mo6yp, IleThOH H EapuaB) 6bIJIH uanpaBJieHbl B 
Bapeuuy, ':IT06b1 TaM npHHRTh Bee Meph1 MR o6eene'IeHHR 6eJonaeuoCTH 

KOpOJIJI H KOpOJieBeKOH eeMbH H MR ero B03BpameHHR B flapH)I(. 0HH 
noJiyqHJIH noJIHOMO':IHR OT~aBaTb npHK33bl BeeM BJiaeTRM H BOHeKOBhIM 
no~pa3~eJieHHRM H B0061.Qe ~eJiaTb Bee, 'ITO OHH eoqryT ueo6xo~HMbIM 

~ BhIIlOJIHeHHR eBOeH 3~3':1H, npH':leM OHH ~OJI)l(ffbl 6hrnH noJa60THTbeR 

0 TOM, ':IT06bI KOpOJIIO He 6brno OTK333HO B H~Jie)l{al.QeM yBa)l{eHHH9. 

XapaKTep ua~eJieHHR KOMHeeapeKHMH noJIHOMO':IHRMH npueyl.Q H ~eKpe
TY HaQHOHaJihuoro eo6paunR OT 22 HIOHR 1791 r. (Duvergier. III, 72), 
eornaeuo KOTOpOMY MHHHeTpbl nonyqaJIH npaBO eMel.Q3Tb e eOOTBeTeTBY

IOl.QHX nOCTOB Beex no~03pHTeJihHhIX BOeHHbIX H 33MeHRTb HX ~pyrHMH 

JIHQaMH. HaunoHaJihHoe eo6pauue eo6eTBeHHhIM ~eKpeTOM npHoeTauo

BHJIO ~JIR Eyne Bhmonueuue Beex ero BOeHHhIX <l>YHKUHH H npnKaJaJio 
ero apeeToaaTb10 • Bee KOMHeeapbI HauHoHaJibuoro eo6panHR, noenau

Hhie B npHrpaHH':IHble ~enaprnMeHThI, eornaeuo ~eKpery OT 24 HIOHR 1791 r. 
(Duvergier. III, 73) nonyqaJIH npaBo npoeHTh ~MHHHeTparnBHhie H 06-

1.QHHHble BJiaeTHhie opraHhI o npHHRTHH Tpe6yeMhIX Mep; HaunoHaJihHaR 
rnap~HR eTaBHTeR no~ KOMaH~OBaHHe JIHHeHHhIX ocl>HuepoB, reuepaJibl 

ua~eJIRIOTeR noJIHOMO':IHeM yaonhHRTh nio6oro ocl>Huepa, OTKaJbIBa101.Qe

roeR npneRrHYTh KOHeTHTYQHH, H 3apauee OTeTpaHRTb OT en~6bl JII06oro 
no~o3pHTeJibHOro qeJIOBeKa, 0 ':leM OHH TeM He MeHee ~OJl)l(Hbl He3aMe~
JIHTeJibHO eoo61.QaTh aoeuuoMy MHHHeTpy. HaKoueu, eo6pauHe nopy':laeT 

napH)l(eKOMY cy~y npoaeeTH ~03H3HHe OTHOeHTeJibHO eo6bITHH HO':IH e 20 
Ha 21 HIOHR 1791 r. ,[{JIR JTOH QeJIH ey~ ~OJI)l(eH H33H3':1HTb ~Byx ey~e6HbIX 

KOMHeeapoB (xorn, eeTeeTBeHHO, H eaM RBJIReTeR T3KOBbIM). ,lJ.JIR Jaeny

UiaHHR o6'bReHeHHH KOpOJIR H KOpOJieBbl eo6paHHe HaJHa':laeT TpOHX KO
MHeeapoB H3 eaoeif epe~bI 1 I • 

3aKoHo~aTeJihHOe eo6pauue (~eifeTBoBaBUiee e 1791 r. no 20 eeHTR6-
pR 1792 r.) B enyqae 6eenopR~KOB B OT~eJihHbIX ropo~ax TO)l(e qaeTO 

BMeUIHBaJIOeb B ynpaBJieuue eBOHMH ~eKpeTaMH H xo~aTaifeTBOBaJIO ne-

8 ,UeKpeT OT 22 HIOHll 1791 r: (Duvergier. III, 64; Baudouin. XV, 338). 
9 ,UeKpeT OT 22-23 HIOHll 1791 r. (Duvergier. III, 64; Baudouin. XV, 357; Moniteur 

OT 24 HIOHll 1791 r.; Arch. Parl. XXVII. P. 428). 
10 ,UeKpeT OT 22 HIOHll 1791 r. (Duvergier. III, 72). 
11 ,UeKpeT OT 26 HIOHll 1791 r. (Duvergier. III, 77; Baudouin. XV, 441). 
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pe,n HCDOJIHHTeJihHOH BJiaCThlO (KopoJieM) 06 OTnpaBKe KOMHCCapoB MR 
uaBe,neuuH nopH,D:Ka u yMupoTBopeuuH )KHTeJieif 12 • B JTOM cJiyqae oco-
6euuo urnpOKHMH IlOJIHOMoqHHMH TQ)Ke ua,neMJIHCh KOMHccapbI, uanpaB
JIHeMble B KOJIOHHH, H, HeCMOTpH ua TO, qTo ua3uaqaJIHCh OHH OT HMeHH 
KOpOJIH, HMeHHO 3aKOHO,D:aTeJibHOe co6pauue ynOJIHOMOqHBaJIO HX pacno
pH)KaThCH IlOJIHQeHCKOH CHJIOH (force publique), npHOCTaHaBJIHBaTb 
,neHTeJihHOCTh Bhl60pHhIX KOJIOHHaJihHhIX co6pauuif, opraHH30BhIBaTh npo
Be,neuue HOBhlX Bhl60pOB, 3anpaurnBaTh y MeCTHhIX BJiaCTeif BCIO ueo6xo
.D:HMYIO HHcpOpMaQHIO, 3aKJIIOqaTb no,n apecT BHHOBHhlX H nepeB03HTh HX 
BO <l>paHQHIO, qT06i.1 TaM HM 61.rn BhIHeceu OKouqaTeJihHhIH npuroBop, 
a TaK)Ke npoCHTh KOpOJIH 0 npe,nOCTaBJieHHH BOHCKOBhIX no,npa3,D:eJieHHH. 
Oun Mornu BpeMeuuo npuocrnuaBJIHBaTh ,neueJii.uocTi. co6pauuif u BJia
CTHhIX opraHOB ( o6pameuue K 3aKOHO,D:aTeJihHOH BJiaCTH) H HaJHaqaTh opra
Hhl BJiaCTH cy,ne6uoif. KoMuccapi.1, KOTOp1>1M 61.rna ,noBepeua peoprauHJa
UHH OT,D:eJihHhIX OKpYTOB H ynpaBJieHHe HMH, .D:OJI)Kffbl 61.urn O~HThlBaThCH 
nepe.n HHMH13 . CaMOCTOHTeJihHhIX H oco6blx KOMHCCapoB 3aKOHO,D:aTeJih
HaH BJiaCTh uaJuaquJia 31 HIOHH 1792 r . .D:JIH KOH'I'pOJIH (examination) ua,n 
npo,nOBOJihCTBeHHhIM o6ecneqeuueM JiarepH B Cyaccoue14 • nocJie npu
OCTaHOBKH ,neifCTBHH HCDOJIHHTeJihHOH BJiaCTH 10 aBryCTa 1792 r. 3aKOHO
,naTeJihHOe co6pauue, no,no6uo TOMY KaK )TO c,neJiaJIO KOHCTHTYUHOHHO
yqpe,nuTeJihHOe co6pauue B u10ue 1791 r., npHHjfJIO pH.D: Mep, BhITeKaBllIHX 
HJ oco6oro xapaKTepa curyauuu. «B HHTepecax BHYTJ'euueif u BHelllueif 
6e3onacuocTH rocy,napcTBa» ouo pacnopAAHJIOCh, qro6bl Bee rpa)l(Jl:aue 
o63aBeJIHCh CBH,D:eTeJihCTBOM HX IlOJIHTHqecKOH 6Jiaroua,ne)KHOCTH, «rpa)K
,naHCTBeHHOCTH» (civisme); opraui.1 o6IQHHHOH BJiaCTH 61.rnu ynoJIHOMO
qeui.1 npenHTCTBOBaTh pacnpOC'I'paHeHHIO KOHTppeBOJIIOQHOHHhIX coquue
uuif; 61.rnu uaJuaqeubl qeTBepo KOMnccapoB co6pattuH .D:JIH npoBepKH 
,neJIOBOH npaKTHKH npe)Kueif HCDOJIHHTeJihHOH BJiaCTH; B 00,D:MOry K KO
MHCCapaM, uanpaBJieHHhIM B Cyaccou 31 HIOJIH 1799 r., uaJuaqaIOTCH eme 
IllecTepo, KOTopi.1e .D:OJI)l(Hhl 61.rnu cocroHTh npu CeBepuoif, UettTpaJii.ttoif 
u PeifucKoif apMHH u coo6maTh co6pauu10 o cocroHHHH ,neJI. Kor,na 'I'poe 
H3 3THX KOMHccapoB 61.rnu JaxBaqeuhl o6IQHHHhIMH BJiaCTHMH Ce,naua, 
co6pauue ,neKperoM OT 17 asrycrn 1792 r. o6bHBHJIO 3TO co6blTHe nory
IllettueM ua cysepeuuTeT uapo,na u uenpuKocuoseuuocTi. ero npe,ncTaBH
TeJieif, npHKa3aJIO TQTqac )Ke apeCTOBaTh npOBHHHBllIHXCH qnHOBHHKOB 
H uanpaBHJIO B 3TOT ,nenaPTaMeHT TJ'OHX HOBhlX KOMHCCapoB H3 qucJia 
qJieHOB co6paHHH, ua,neJIHB HX DOJIHOMOqneM HCOOJih30BaTh OOJIHUHIO 
H onoJiqeuue; see rpa)K,naucKue u soeuttble quuoBHHKH, a TaK)Ke see rpa)K-

12 Duvergier. IV, 83, 98, IOI, 114. 
13 .LJ:eKpeTbl OT 28 MapTa, 11 Mall, 15 HIOHll H 22 HIOHll 1792 r. (Duvergier. IV, 107, 

177, 253, 263, 277, 283). 
14 Duvergier. IV, 330; Baudouin. XXIII. P. 180. 
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,UaHe, KOTOpbie He ene,UOBaJIH yKa3aHH'1M 3THX KOMHeeapoB, o6n'1BJI'1JIHeb 

Hero,UJIJIMH H npe.uaTeJI'1MH OTeqeeTBa. 3a.uaqa H IlOJIHOMOqHJJ: 3THX KOMHe

eapoB OnHebIBaIOTe'1 eJie,UYIQIL{HM o6pa30M: Be10.uy, r.ue 3TO noKa:>KeTe'1 

HM ueneeoo6paJHbIM ( eonvenable ), OHH MOryT eoJLrnaTb npe.uernBHTeneii 

a,UMHHHerpaTHBHOH BJiaeTH, rpe6oBaTb OT HHX pa3'b'1eHeHHH H nopyqaTb 

HJIH eaMOeTOJJ:TeJibHO npHHHMaTb Bee Heo6xo,UHMbie Mepbl B HHTepeeax 

oTeqeeTBa H o6meeTBeHHOro enoKoi1eTBH'1. OT Beex oprattoB HenoJIHH

TeJibHOH BJiaeTH rpe6yeTe'1 OKaJbIBaTb KOMHeeapaM no.u.uep:>KKY. Ilepe.u KO

MHeeapaMH, .uanee, eTOHT 3a.uaqa 6y,UHTb H no.u.uep:>KHBaTb peBOJIIOUHOH

Hbie HaerpoeHHJI npoKJiaMaUHJIMH H npoeBemeHHeM. Jl:eKpeT OT 17 aBryeTa 

1792 r. nonaraeT oeHoBy 6y.uymeii npaKTHKe oeymeeTBJieHH'1 BJiaeTH 

B roey.uaperne KOMHeeapaMH HapO,UHOro npe.ueTaBHTeJibeTBa15 • .ll:JI'1 ne

penHeKH e KOMHeeapaMH, eoeT0'1Il{HMH npH pa3JIHqHbIX apMH'1X, e03,Ua

eTe'1 oeo6a'1 KOMHeeHH eo6paHH'1 (24 aBryern 1792 r. (Duvergier. IV, 414 )). 
Ilo3,UHee, 27 aBryeTa, ,UJI'1 eHa6:>KeHH'1 BOHeK opy:>KHeM H npoqHMH Ha

.uo6HoeUMH Ha3HaqaIOTe'1 HOBbie KOMHeeapbI eo6paHH'1, noJiyqHBIIme 

HHerpyKUHIO, KOTopaH Y:>Ke eo.uep:>KHT qiopMyny, xapaKTeptty10 ,UJI'1 nepe

.uaqH HenOJIHHTeJibHOH BJiaeTH: Bee JIHUa, Ha,UeJieHHbie BJiaeTHbIMH IlOJIHO

MOqHJJ:MH (personnes ayant autorite), .uon:>KHbI 6eenpeKoenoBHO no.uqH

H'1Tbe'1 BeeM Tpe6oBaHH'1M 3THX KOMHeeapoB, KOTOpbie B enyqae 

HenoBHHOBeHH'1 eaMH npHHHMaIOT tteo6xo,UHMbie Mepb116 • Ha ene.uy10mHii 

,UeHb Ha3Haqa10Te'1 ,UJI'1 enellIHOH M06HJIH3aUHH 30 TbieJJ:q qeJIOBeK17 ' 3a

TeM KOMHeeapbI ,UJI'1 o6eeneqeHH'1 norpe6ttoeTeii BoiieKa B 3eptte H MYKe, 

ynOJIHOMoqeHHbie npHOeTaHaBJIHBaTb .ueiieTBHe Beex a,UMHHHerpaTHBHbIX 

opraHOB H OTMeH'1Tb Te perneHH'1 BJiaeTeH, KOTOpbie MOrJIH 6bI noMernaTb 

TaKOMY o6eene'leHHI0 18 • KoMHeeapoB 3aKotto.uaTeJibHoro eo6paHH'1 HY:>K

Ho OTJIHqaTb OT KOMHeeapoB HenOJIHHTeJibHOH BJiaeTH, KOHM BHYTPH eTpa

HbI OTBe,UeHbI TOJibKO IlOJIHOMQqHJJ: o6biqHQH KOMneTeHUHH. 

HauHoHaJibHbIH KOHBeHT, eo6paBrnHiie'1 20 eettu6pH 1792 r., npo.unHJI 

IlOJIHOMQqHJJ: KOMHeeapoB, YTBep:>K,UeHHbIX HenOJIHHTeJibHOH BJiaeTbI019 ' 

H, B u:>KeJibIX yenoBH'1X rpa:>K,UaHeKoli BOHHbI BHYTPH erpaHbI H rpo3HB-

15 Duvergier. IV, 374; Baudouin. XXIV, 33. - B TOT JKe .11eHb (Duvergier. IV, 376) 
6bIJIH no.11TBep~eHbl nonHOMoqm1 KOnOHHaJibHblX KOMHCcapoe, a Te, KTO HM npOTHB06op
CTBOBaJI, 6bIJIH o6'bl!BneHbl npe.11aTenllMH OTeqecTea. 

16 Duvergier. IV, 431; Baudouin. XXIV, 240. 
17 )leKpeT OT 28 aerycn 1792 r. (Duvergier. IV, 445). 
1• )leKpeT OT 29 aerycn (Duvergier. IV, 450). - YnoM11HaeMoe OnapoM (Aulard. 

Histoire politique de la revolution fran~aise. P. 343) pacnop11JKeH11e JaKOHO,llaTenbHOH 
enacT11 o HaJHaqeH1111 qeTeepbIX KOM11ccapoe .11n11 KOHTpon11 Ha.11 xo.110M yronoeHoro npecne
.11oea111111 no .11eny o eopoecTBe c Me6enbHbIX CKna.11oe (17 ceHT116p11 1792 r (Baudouin. 
XXIV, 154)) .11n11 paccMaTp11eaeMoro pa3e11rn11 He xapaKTepHo; no.1106HbIX KOM11ccapoe 
HaJHaqana yJKe H yqpe.1111TenbHaJ1 enaCTb. 

19 )leKpeTbI OT 20 H 21 ceHT116p11 1792 r. (Duvergier. V, 1-2; Baudouin. XXIV, 3-4 ). 
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IIIHX co Bcex CTOpOH BpIDK,Zte6HhIX BTOpX<eHHH, caM CTaJI Ha3HaqaTh Bee 

HOBhIX H HOBhIX KOMHCCapoB. TaK B03HHKJia uemu1 CHCTeMa KOMHCCap

CKOI'O npaB.lleHIDI H ll,nMHHHCTpHpOBaHHJI, ueHTPOM KOTOpOH 6LIJI Hauuo

HaJihHblH KOHBeHT, HHCTaHUHJI, pa3.rtaiomaJI nopyqeHHJI H IlOilHOMOqHJI, 

a opraHaMH - qneHLI caMoro HauuoHaJILHoro KOHBeHTa. Ilpu o6unuu 

pa3HOI'O po.rta .rten KonuqecTBO Ha3HaqaeMblX KOMHCCapoB 6LIJIO qpe3Bhl

qaiiHO BenHKO. K npuMepy, 9 MaPTa 1793 r. 82 qneHa KoHBeHTa 6i,rnu 

HanpaB.1IeH1>1 B .rtenaprnMeHTu1, ~061>1 peKpyTHpOBan 300 T1>1cgq qenoBeK, 

u6o conpOTHBneHue Bceo6meii BOHHCKOH o6JI3aHHOCTH cocpe.rtoToquBa

nocL B annapare caMoynpaBneHHJI, B .rtenapTaMeHTCKHX H eme 6on1>111e 

B MYffHUHilaJihHbIX opraHax BnaCTH. lfHCTHryT 3THX KOMHCCapoB .l(eHCTBIDI 

pa3BHBaJICJI napannenLHO peKpYTCKHM KOMHCcapaM, IlO.l(qHHJIBIIIHMCJI BO

eHHOMY MHHHCTepcTBy. Ho oco61>1e IlOilHOMOqHJI OHH nonyqaJIH npeX<.l(e 

BCero TOilbKO no OTHOIIleHHIO K MeCTHblM BnaCTJIM. Il03.l(Hee, BililOTh .l(O 

na,neHHJI Po6ecn1>epa, Hepe.rtKO .rto nonoBHHLI qneHoB KoHBeHTa nonY™o 

BhIIlOilHJIIlH KOMHCCapCKHe <i>YHKUHH. Ilo xapaKTepy CBOeH 3a,naqu OHH 

no.rtpaJ.rtenJinHCb Ha KOMHCCapoB npH BOHCKaX H KOMHCCapoB npH .rtenap

TaMeHTax. HapJI.rtY c HHMH IlOJIBilJllOTCJI MHoroqucneHHble KOMHCCapbI 

c oco61>1MH nopyqeHIDIMH H nonHOMOqffJIMH20 • Bee paccMaTPHBaeM1>1e HaMH 

3,l(eCb KOMHCCapbI 6LrnH qneHaMH HaUHOHaJihHOro KOHBeHTa (pris au seine 

de la convention nationale). 0HH OTPJIX<aJIHCL rpynnaMH, «.rtenYTaUHJIMH», 

OT Tpex .l(O ,l(eBJITH qenoBeK, HHOr,l(a H 6on1>111e, MOfilH pa36HBaTbCJI Ha 

6onee MenKHe rpynnLI, HO caMOCTOJITeilbHO ,l(eHCTBOBaTb MOrnH BCer.rta 

TOilhKO B.l(BOeM21 • 0HH HOCHilH oco6yio YHH<i>opMy22 • lfx o<l>HUHaJihHblM 

HMeHeM, cornacHo .rteKpery OT 4 anpenJI 1793 r. (Recueil. III, 64), 61>rno 

HMJI «Hapo.rtHoro npe.rtcTaBHTenJI, .rtenerHposaHHoro HaUHOHaJILHLIM KOH

BeHTOM .rtnJI Tex HnH HHLIX ueneii» (representants de la Nation deputes par 

la Convention national a ... ). Ilocne yqpeX<.l(eHIDI KOMHTeTa o6mecTBeHHO

ro cnaceHHJI, OHH 61>mu nepeno.rtqHHeHLI eMy. :Onaro.rtapJI 3TOMY BOJHHKJia 

e.l(HHaJI opraHH3aUHJI, KOTOpaJI B CBOIO oqepe.rtb TOX<e HaqaJia pa3BHBaTbCJI. 

Ilo3TOMY .l(IlJI paCCMOTPeHHJI ocymecTBnJieMOH KOMHCCapaMH BnacTH Ha

UHOHaJihHOro KOHBeHTa HYX<HO OTilHqaTh nepHO.l(, npe.l(llleCTBOBaBIIIHH yq

peX<.l(eHHIO 3TOI'O KOMHTeTa, OT 6onee Il03,l(Hero BpeMeHH. 

Ilepe.rt KOMHCCapaMH CTOJIIlH 3ada'lU pa3HOro po.rta. lfcXO.l(HblM nyHK

TOM Bcero nepeBopoTa B KOHCTHTYUHOHHO yqpeX<,l(aeMblX opraHax BnaCTH 

H 3.l(eCb 6LmH Bcero Illflllb Ha,l(30pHbie IlOilHOMOqHJI, «KOHTpOilh», KOTO

pbIH 3,l(eCb, 0,l(HaKO, OKa3bIBaeTCJI TOilbKO HaqanoM ,l(eHCTBHJI, HanpasneH

HOro Ha ycTPaHeHHe BCJIKoro nonHTHqecKoro conpoTHBneHHJI. B o6meM 

20 HanpHMep, KOMHccapbI, Ha:rna'leHHbie AJill 3a.11epi1caHHll naonu 2 anpenll 1793 r. 
(Recueil. III, 35). 

21 L{eKpeT OT 4 anpenll 1793 r. (Recueil. III, 63; CM. TaKJKe I, 356; II, 45). 
22 Recueil. III, 63. 
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"uenoM, .ne.HTeilbHOCTb KOMHCCapOB npu apMHJIX (ux cne.nyer OTilH'l3Th OT 
HMeHyeMhIX «BOeHHhIMH KOMHCCapaMn-pacnopHJJ:HTeilJIMH» ( commissaires 
de guerre ordonnateurs) 'IHHOBHHKOB BOeHHO-X03JIHCTBeHHhIX cny)l(6) co
CTOJIIla B cne.ny10i.ueM: c6op cse.neHHH 060 Bcex o6CTOJITenhCTBax BOHHhI, 
0 HacrpoeHHJIX B BOHCKe, 0 xo.ne BOeHHhIX .nen H co6bITHH, 0 nonHTH'le
CKOH 6naroHa.zi;e)l(HOCTH oqrnuepOB, 0 COCTOJIHHH, BOOp~eHHH H X03JIH
CTBeHHOM o6ecne'leHHH BOHCKa, 0 803.ZJ:eHCTBHH Ha HaCT}JOeHHJI H .nuc
UHDnHtty con,naT BCeB03MO)l(ffhlX B033B3HHH, npoKnaMaUHH, arHTaUHOHHhIX 
o6pai.ueHHH, o pacnpocTpaHeHHH 610nnereHJ1 HaunoHanhHOro KOHBeHTa, 
06 ynpa3,nHeHHH CHMBOilHKH npe)l(Hero pe)l(HMa, 06 yqacTHH B H36npa
TeilhHhIX co6paHHHX, o Hamope 3a oqrnuepaMH, oco6eHHO reHepanaMn23 ; 

HHCneKTHpOBaHHe KpenocTeH, rpaHHU, apceHanOB, CKna.zi;OB, opy)l(eHHhIX 
<t>a6puK, 6eperoBhIX yKpenneHHH, na3aperos; o6opy.nosaHne yKpenneH
HhIX nyHKTOB no oco6oMy nopy'leHHIO, c npHBile'leHHeM HH)l(eHepoB H 
cneuuanucros24 ; opraHH3aUHH cHa6)1(eHHH, o6ecne'leHne scex noT}Je6Ho
CTen BOHCKa nocpe.ncTBOM 3anpocoB K a.nMHHHCT}JaTHBHhIM BnaCTJIM; 
co.nep)l<aHne .nopor, .noJHaHne no pacT}JaTaM cpe.nu BOHCKOBhIX nocTaB
I.UHKOB, KOTOpbie 'laCTO COCTOJIIlH B cornarneHHH c KOMHCCapaMH a.nMHHH
CTIJ3THBHO-X03JIHCTBeHHhIX cn~625 • 060 BCeM 3TOM KOMHCCap KOHBeH
Ta .non)l(eH 6hrn .noKna.nhrnaTh caMoMy KoHBeHry unu ero KoMHTery 
sceo6i.uen o6opoHhl (Comite de defense generale ). KoMnccaphr KoHBeHTa 
npu .nenaPTaMeHTaX nepBOHa'IMhHO TO)l(e HMenu TOilhKO Ha,[{30pHble 
" KOHTIJOilhHble nonHOMO'IHJI: c6op cse.neHHH H JJ:OKna,zi;hI KOHBeHry 0 Ha
CT}JOeHHJIX MeCTHhIX BnacTeH H HaceneHHJI, 06 ucnonHeHHH 33KOHOB; npu
eM )l(ano6 u .noHocos OT HaceneHm1; peson10unoHHaJ1 nponaratt.na nocpe.n
CTBOM npoKnaMaUHH, oprattH3aUHH 6paTaHHH, peqeu, Dpa3,[{HeCTB, yqaCTHe 
B pa6oTe nonHTH'leCKH 6naroHa,[{e)l(HhIX napTHHHhIX opraHH3aUHH, npo
BHHUHMhHhIX JIK06HHCKHX Kny6os H o6i.uecTB, «HapOJJ:HhIX o6i.uecTB» 
(societes populaires) u ux npusne'leHne K coTpy.nHH'lecTBy B c~e6Hon 
.neHTenhHOCTH; KOHTIJOilh Ha.n .nencTBHJIMH KOHT}Jpeson10un0Hepos26 • Ho 
Bnocne.ncTBHH CIO,[{a .no6asunach H «'IHCTKa» MeCTHhIX opraHOB BnaCTH 
H cn~6 OT KOHTppeBOillOUHOHepoB H apHCTOKpaTOB, a TaK)l(e Ha3Ha'leHHe 
Ha ,[{0Il)l(HOCTHble noCThl 6naroHa,zi;e)l(HhIX pecny6nHKaHueB H peopraHH-
3aUHJI a,zi;MHHHCT}JaTHBHOro ynpasneHHJI, no.npaJ.neneHHe Ha .nenapTaMeH
Thl u oKpyra27 ; B cnyqae Ha.no6HOCTH - Henocpe.ncTBeHHoe ucnonHeHne 

23 Recueil. I, 171, 246, 250; III, 49, 64 (Dumouriez. III, 49; Kellermann. I, 121, 138, 
164; Custine. IV, 16 etc.). 

24 Recueil. III, 111, 120--121; II, 45, 46, 54; III, 62. 
25 Recueil. I, 243, 265, 309, 404; II, 12. - )leKpernM OT 16 anpem1 1793 r. KoHBCHT 

OCB060JIHJI OT )lOJllKHOCTH scex a)lMHHHCTpaTHBHblX KOMHCcapoB " HaJHaqHJI 390 HOBbIX 
(CM.: IV, 30). 

26 Recueil. I, 211, 264, 352, 364; III, 23, 40, 41, 52, 76-77. 
27 Recueil. I, 277; II, 31-32. 
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3aKOHOB, oco6eHHO qacTO npu peKpyrcKoM Ha6ope B apMHIO, o6ecneqe

Hue xo3HHCTBeHHhIX n01pe6HocTeH soH:cKa, 6opb6a c KOHTPpeBOJIIOUHeH: 

H pOCTOBIUH'leCTBOM (HexBaTKa npO.D.YKTOB nHTaHHH o6bHCHHJiaCh npouc

KaMH KOffTPpeBOJIIOUHOHepoB)28 ; BOCCTaHOBJieHHe o6iuecrneHHOro nopH,ll,

Ka u 6e3onacHOCTH npe)l(,ll,e scero nyreM npocseiueHHH HaceneHHH B cny
qae BOJIHeHHH H3-3a HexBaTKH npO,ll,OBOJibCTBHH, o6ecnelJeHHe CB060,ll,HOro 

nO,ll,B03a 3epHa, BOcnpenHTCTBOBaHHe COKpblTHIO 3anacoB poCTOBIUHKa

MH, 3a60Ta o Hy)l(,ll,alOIUeMcH HaceneHHH, neperosopbI c BJia,ll,eJibUaMH 

qia6pHK 0 3aHHTHHX ,ll,JIH 6e3pa6oTHbIX H c pa6olJHMH - 0 B0306HOBJieHHH 

pa60TbI29 ' neperOBOpbI c MHTeX<HHKaMH, ecJIH OHH 6hIJIH KeM-TO BBe,ll,eHbl 

a 3a6nyx<.D.eHue (egares). 

lloJIHOMO'IUJI. 3THX KOMHCCapoB no OTHOIIIeHHIO K opraHaM MeCT

HOH BJiaCTH Ha'!HHaJIHCh, coo6pa3HO ux 3a,ll,a<Je, c npocTbIX Ha.D.30pHbIX 

H KOHTpOJibHbIX npaB, lJT06hI 3aTeM, B COOTBeTCTBHH c ueJihlO TaKoro 

Ha,ll,30pa, Bee BpeMH pacrnupHTbCH coo6pa3HO noJIO)KeHHIO ,ll,eJI: )TO 6bIJI 

OCMOTP noMeIUeHHH H CKJia,ll,OB, npe,ll,CTaBJieHHe aKTOB, peecTpOB, KOp

pecnOH,ll,eHUHH30' nporneHHH K MeCTHblM BJiaCTHM, OT KOTOpbIX Bcer,ll,a 

Tpe6oBaJIOCb nOBHHOBaTbCH BCeM TaKHM nporneHHHM H KOTOpbie, 

B cnyqae Heo6XO,ll,HMOCTH, no yKa3aHHIO KOMHCCapa caMH ,ll,OJl)l{Hbl 6hlJIH 

COBepIIIHTb Tpe6yeMbie ,ll,eHCTBHH31 ; caMOCTOHTeJibHOe BMeIIIaTeJibCTBO 

B ,ll,eHCTBHH 'IHHOBHHKOB nocpe,ll,CTBOM OTMeHbl HJIH aHHYJIHpOBaHHH 

(cassation) ,ll,eHCTBHH H perneHHH BJiaCTeH HT. n. (Recueil. I, 327), HJIH 

Henocpe,ll,CTBeHHOe npHHHTHe Ha ce6H lJHHOBHH'lbHX <l>YHKUHH; BMerna

TeJibCTBO B pacnpe,ll,eJieHHe ,ll,OJI)KHOCTeH, noHalJaJiy nyTeM Ha3HalJeHHH 

«Ha,ll,CMOTpIUHKa» (surveillant) npu He6naroHa,ll,e)l{HbIX lJHHOBHHKax 

H yqpe)K,ll,eHHHX (Ill, 28), BpeMeHHble OTCTpaHeHHH32 H BpeMeHHbie Ha-

28 Recueil. I, 245, 265, 271, 291, 404. 
29 Recueil. I, 113, 238; II, 577. 
30 ,[{etcpeT Ha1.1HOHaJibHOro KOHBeHTa OT 30 HOll6pll 1792 r. (I, 828, 341 ). 
31 ,[{etcpeTbI KottseHTa OT 24 ceHTll6pll 1792 H 4 anpenll 1793 r. (III, 62). OllHOKpaT

Hble npomeHHll 0 Mepax no BOCCT3HOBJieHHIO 0611.1eCTBeHHOro cnOKOHCTBHll (II, 4; III, 10), 
COCTaBJieHHe H nolla'la cnHCKOB nOll03pHTeJibHbIX JIHl.I H llalKe «HepallHBbIX» H «6e3paJJIH'1-

HbIX» (III, 41 ), XOll3TaHCTBa 0 CTporoM nacnopTHOM KOHTpOJie (I, 253), npomeHHll 

K opraHaM BOeHHOH 3llMHHHCTp31.1HH, oco6eHHO K BOHCKOBbIM KOMHCCapaM, npomeHHll 

K rettepany 0 C03bIBe reHepaJibHOro lUTa6a (III, 38) HJIH 0 JanpeTe BOHCKOBOH Kanenne 

HCnOJIHllTb pOllJIHCTCKHe neCHH (I, 375), nepel!a'la lleJI 0 pacnpOCTpaHeHHH pOllJIHCTCKHX 

JIHCTOBOK BOeHHOM)' TpH6yttany (I, 442); XOll3T3HCTBa nepell peBOJllOl.IHOHHbIM TpH6ytta

JIOM (IV, 6; Custine ); KBaJIH<jm1.1nposaHHb1e npomeHHll, T. e. npomeHHll, COlleplKa11.1ne Tpe-

6osaHHe K BJiaCTllM C3MOCTOllTeJibHO BbinOJIHHTb TO HJIH HHOe lleHCTBHe (Ill, 13). 
32 nepBOH3'1aJibHO T3KHe noJIHOMO'IHll Bblll3BaJIHCb KOMHCcapaM oco6o, HO snocJiell

CTBHH OHH lleHCTBOBaJIH H 6e3 oco6blx nOJIHOMO'IHH (I, 178, 198, 201, 226, 245, 263, 310, 
351, 352, 362; II, 4, 17). 0611.1ne nOJIHOMO'IHll no OTCTpaHeHHIO OT CJIYlK6bI 6bIJIH npellO

CT3BJieHbl lleKpeTOM OT 26 llHB3pll 1793 r. (I, 503; 2, 15), 3aTeM OTCTpaHeHHll HHOrlla 

ocy11.1ecTBJillJIHCb H no pemeHHIO KoHBeHTa (III, 4 7), llaJiee, OTCTpaHeHHll, conpoBOlKll3B

lUHeCll apeCTOM 'IHHOBHHKa (II, 387). 
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JHaqeHHR.33 , perneHHe Bonpoea o enHeKe npHeR)l(HhIX Jace.n:aTeneif, 

Bh1qepKHBaHHe tte6narotta.n:e)l(HhIX npHCR.)l(HhIX (IV, 13), yBoJibHeHHe 

B Janae H paJopy)l(eHHe tte6narotta.n:e)l(HhIX qaeTeif HauHOHaJihHOH rBap

.ll:HH (I, 329). Cpe.n:eTBa (moyens d'exeeution, III, 9), K KOTOpbIM OHH 

npH6eraJIH B oT.n:eJibHOM enyqae, paJJIHqaJIHeb B JaBHeHMOCTH OT no

JIO)l(eHHR. .n:en: xo.n:aTaifeTBO K BJiaeTR.M, HenOJibJOBaHHe IlOJIHueifeKHX 

HJIH BOeHHhIX eHJI, T. e. )l(aH.n:apMepHH, HauHOHaJibHOH rBap.n:HH, BOJib

HOHaeMHbIX 6aTaJihOHOB HJIH )Ke eTOR.meif r.n:e-HH6y.n:h no6JIHJOeTH pe

ryJIR.pHOH BoifeKoBoif qacrn (I, 247; III, 23, 39). B enyqae BoecTaHHR. 

OHH JIH6o Tpe6y10T npHHR.Th Ha.n:Jie)l(amHe MepbI y a.n:MHHHeTpaTHBHbIX 

BJiaeTeif (III, 10, 73; IV, 13), JIH6o oKaJhIBaIOT Henoepe.n:eTBeHHOe 

BMelliaTeJibeTBO e IlOMOmhIO BOHCK, Ha6paHHhIX HMH .ll:JIR 3TOH ueJIH 

(I, 160), HJIH npe.n:naraIOT MYHHUHilaJibHhIM BJiaernM npe.n:oeTaBHTb B 

HX paenopR.)l(eHHe OTpR..n: HauHOHaJibHOH rnap.n:HH, KOTOpOMY H OT.n:aIOT 

.ll:aJibHeHllIHe npHKaJaHHR. (I, 267). tlHor.n:a OHH Be.n:yT neperoBOpbI 

e npOTHBHHKOM H .n:oroBapHBaIOTeR. 0 eJIO)l(eHHH opy)l(HR. H T. n. 

(III, 53 - HHKaKoif aMHHeTHH!). Bee 3TH noJIHOMoqHR. noKOHJIHCh Ha 

nepe.n:aqe KOMHecapaM HCilOJIHHTeJihHOH BJiaCTH, HJ qero ene.n:yeT, qTo 

eBepx H 6eJ Toro y)l(e BeehMa .n:aneKo H.n:ymHx onpe.n:eneHHH JaKoHa 

OHH IlOHaqaJiy He HMeJIH npaBa BMellIHBaTbCR B .n:ena JIHqHoif eBo6o.n:hl, 

eo6eTBeHHOeTH HJIH .n:a)l(e )l(HJHH qaeTHhIX JIHU HHaqe, qeM 3TO 6bIJIO 

IlOJBOJieHO BJiaeTR.M, BMeeTO KOTOpbIX OHH BblerynaJIH HJIH K KOTOpbIM 

o6pamaJIHeb e nporneHHR.MH. 11 Bee )Ke HX IlOJIHOMOqH)J. 6bIJIH paenpo

eTpaHeHhl Ha BOJMO)l(HOeTb apeeTa Beex no.n:oJpHTeJibHhIX JIHU, KOTO

pb!e eme TOJibKO .M02JIU HapyrnHTh o6mecTBeHHOe CilOKOHeTBHe34 • 

B .n:aJibHeifrneM )Ke OKaJaJIOeb, qTQ onHeaHHe KOMHeeapeKHX npaB Ja

KJIIOqaJIOeb B 0.ll:HOM TOJibKO onpe.n:eJieHHH ueJIH, H 3TO 6hIJIO HeorpaHH

qeHHOe IlOJIHOMOqHe, JaBHeRmee OT enyqaifHhIX o6eTOR.TeJiheTB. Ilpe-

33 B Cll)"lal!X oco6oii H)'JK.llbl )'JKe e mm16pe 1792 r. (I, 195). Ilocne npeiurrem.cTBa 
.L(!OMypbe KOMHCCapbl, COCTOllBWHe npH apMHH, cpaJy nepe.aanH KOMaH.llOBaHHe HOBOMY 
reHepany (III, 66); «KOMnnercroeaHHe» MYffHLtHnanHTeTOB (III, 8). 06mHe nonHOMO'IHll Ha 
HOBble HaJHa'!eHHll 6bmH npe.aocTaeneHbl TOnbKO .aeKpeTOM OT 21 llHBapll 1793 r. (I, 503 ), 
HO 6e3 npaea BHOBb HaJHa'laTb Ha .aomKHOCTHbJe nOCTbl nHLt, OT HHX )'JKe OTCTpaHeHHblX 
(.aeKpeT OT I anpenll 1793 r.; III, 7); HaJHa'!eHbl MOrnH 6bJTb TOnbKO Te .'IHI.la, 'lbll «rpalKJlaH
cTeeHHOCTb» He BHywana HHKaKHX COMHeHHii (III, 7). 

34 .lleKpeT KoHeeHTa TO 26 llHBapll 1793 r. (II, 15) H OT I anpenll 1793 r. (III, 4 7-48): 
apecT «ecex no.aOJpHTenbHblX nHLt, KOTOpb1e MOryT HapywHTb o6mecTeeHHoe cnoKoii
CTBHe» (tous gens suspects qui pourront troubler la tranquillite publique ); 0611JaHHOCTb 
.aonoJKHTb KoHeeHry o npoHcwecTBHH e Te'!eHHe 24 'lacoe; o6mHe pacnopllll<eHHll o JaKJIIO
'!eHHH no.a CTpalf<Y, HanpHMep, III, 41: B OTHOWeHHH CnYJKHTeneii ecex uepKeeii, r.ae 3BOHH
nH B KonoKona. CIO.aa OTHOCllTCll H MHOro'IHCneHHble pacnopllll<eHHll 0 BblCblnKe, orpaHH'le
HHll npaea npoll<HBaHHll H T. n. B HeKOTOpblX Cll)"lallX KOMHCcap caM Hrpan ponb CY.llbH, 
'IT06bl HcnonHHTb nocTaHoeneHHe 0 TOM, '!TO apeCTOB3HHOro cne.ayeT .aonpOCHTb B Te'!e
HHe 24 '!acoe; CM. HHTepeCHblH .llOKJlall <I>ywe (II, 431 ). 
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,D;OCTaBJieHHe noJIHOMO'IHH qiopMyJIHpOBaJIOCb B TOM CMbICJie, 'ITO KoH

BeHT, KaK HOCHTeJib cyBepeHHTeTa, p;enerupyeT KOMHCcapaM Bee noJI

HOMO'IHH ,D;JIH npHHHTHH COBOKynHbIX Mep, KOTOpbie Tpe6yJOTCH HJIH, 

CMOTpH no CHTyaUHH, MoryT noTpe6oBaTbCH B HHTepecax o6mecTBeH

HOro cnOKOHCTBHH, 6e3onaCHOCTH HJIH nopH,D;Ka, KOTOpbie MOrYT CTaTb 

Heo6xo,D;HMbIMH coo6pa3HO o6CTOHTeJibCTBaM H T. n. 35 qTO Ha caMOM 

p;ene :nu noJIHOMO'IHH HeorpaHH'IeHHbI, npH3HaBaJiocb OTKpLITO. Y:lKe 

B cl>eBpaJie 1793 r. KOMHCCapbI HauHOHaJibHOro KOHBeHTa roBOpHJIH 

o ce6e, 'ITO o6Jie'IeHLI «6ecnpep;eJILHOH BJiaCTLJO» (pouvoirs illimites)36 • 

KoHe'IHO, cymecTBeHHoe orpaHH'IeHHe ux B03MO:lKHOCTeii cocToHJIO 

B TOM, 'ITO OHH He HMeJIH npaBa nOJib30BaTbCH ,D;eHe:lKHbIMH cpe,D;CTBa

MH rocyp;apcTBa. 06paruaTbCll K rocyp;apcTBeHHOH Ka3He 6LIJIO ,D;03BO

JieHO TOJibKO KOMHCCapaM, COCTOHBUIHM npH apMHH, p;a H HM JIHUib 

B HeOTJIO:lKHbIX CJiyqa11x. qame Bcero KOMHCCapbI ucnpaUIHBaJIH p;e

He:lKHble cpep;cTBa y KoHBeHTa37 • ToJILKO no3,D;Hee cqiopMnpoBanacb 

npaKTHKa B3HMaHHH JII06bIX cyMM H OT'IHCJieHHH c apHCTOKpaTOB 

"6oraqeii. 

Ilocne yqpe:lK,D;eHHH KoMHTeTa o6mecTBeHHoro cnaceHHH :na 6onee 

ueHTpaJIH30BaHHaH opraHH3aUHH Hatiana ocymecTBJIHTb H 6onee TO'IHbIH 

KOHTPOJib Ha,D; ,D;eHTeJibHOCThlO OT,D;eJibHbIX KOMHCCapoB, 'IeM :no 6bIJIO B03-

MO:lKHO npH COCTOHBUieM H3 HeCKOJibKHX COT qeJIOBeK HaUHOHaJibHOM 

KOHBeHTe. KOMHTeT OTMeHHJI pacnop11:lKeHHH H peUieHHH npe,D;CTaBHTeJieH 

(cM., HanpnMep: IV, 130) HOT cnyqa11 K cnyqaJO BbICbIJiaJI p;a:lKe oco6L1x 

areHTOB ,D;JIH Ha,D;30pa 3a KOMHCCapaMH. TeM caMbIM CB06op;a ,D;eHCTBHH 

KOMHCCapoB 6LIJia orpaHH'IeHa B HHTepecax 6oJiee :lKeCTKOH ueHTpaJIH3a

UHH. Ho, c p;pyroii crnpoHLI, B cuny peBOJIJOUHOHHoro JaKoHo,D;aTeJILCTBa 

H nOJIHOro ynpa3,D;HeHHH BCex rpa:lK,D;aHCKHX npaB H CB06op; BJiaCTb KO

MHCCapoB KaK no OTHOUieHHIO K a,D;MHHHCTPaTHBHbIM opraHaM, TaK H no 

OTHOUieHHIO K rpa:lK,D;aHaM B OT,D;eJibHbIX CJiyqaHX CTaHOBHJiaCb 6e3rpa

HH'IHOH. PacUiupeHne BJiaCTH BO BHeUIHeM HanpaBJieHHH H 6onee CTPOrM 

JS Moryr npHHHMaTbCll Mepbl H peweHHll (mesures et arretes), Tpe6yeM&Ie B HHTepe
cax o6mecTBeHHoii 6eJonacHOCTH, cnoKoiicTBHll H nop1111Ka; «BCe, '!ero n0Tpe6y10T 06cro-
11Ten&CTBa» (ce que Jes circonstances rendront necessaires (I, 60, 503; II, 15)) HnH «'ITO OHH 
co<rryr Heo6xo11HMbIM» (qu'il jugeront necessaires (I, 118)), nnn <<'ITO noKaJKeTCll HM 
Heo6xo11HMbIM H 6eJornaraTen&HbIM 11n11 cnaceHHll rocy11apcTea» (qui leur paraltront 
necessaires et urgentes pour le salut de l'Etat (I, 351, 355; II, 4; III, 61)); OHH eoo6me 
11onJKHbI ncnon&JoBaT& HaHny'lwHe, Ha11eJKHeiiwne cpe11cTea (II, 46) HT. 11. 

36 YJKe e 11eKpeTe OT 1 lj>eepan11 1793 r. (II, 41) cKaJaHo: ece Tpe6yeM&Ie Mep&1, <<Te JKe, 
'ITO H npn o6ecne'leHHH o6meii 6eJonacHocTH» (meme celles de surete generale), TaK '!TO 
OHH nonyqalOT «6ecnpe11en&Hyl0 Bn3CT&»; CM. T3KlKe HHCTpYKQHIO OT 7 M311 1793 r. (IV, 23). 

37 .[{eKpeT OT 13 11eKa6pit 1793 r. (I, 322); llBHO BbipaJKeHHblH JanpeT Bbl.llenl!Tb 11eHbrH 
HJ rocy11apCTBeHHOH KaJHbl HnH pacnoplllK3TbCll OT'IHCneHHllMH Ha rocy11apCTBeHHblH 11onr 
(I, 259): OTCIO.ll3 3anpOCbl K KoHBeHry, c uenblO nonyqHTb TaKHe OT'IHCneHHll (I, 124; CM. 
TaKJKe VI, 321 ). 
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3aBHCHMOCTb BO BHyrpeHHeM H B 3TOM cnyqae )l;ODOilHJIIlH )l;pyr .Zl:pyra. 

OcymecTBmu1 3TY snacTh Ha .nene, KOMHccap OKa3hIBanc.si JaBHCHM OT 

caM1>1x pa3HhlX <PaKTH'!eCKHX o6cTOneni.cTB, npe)l()l;e Bcero OT TOH no)l;

.nep)l(KH, KOTOpyro OH HaXO,D;Hil y MeCTHhlX naPTHHHhlX opraHH3aUHH, Ha

pO)l;HblX HilH .s!K06HHCKHX o6mecTB, a Il03)l;Hee - y COCTasneHHhlX H3 

6naroHa.ne)l(HhlX )l(HTeneH MeCTHhIX PesonrouuoHHhlX KOMHTeTOB, KaKo

si.1e B OT,D;eilbHblX Cilj"IaJIX B TOH )Ke Mepe MOrnH IlO)l;'IHHHTb ce6e KOMHC

capa H ocymecTBilJITh «MeCTHYIO )l;HKTarypy» (Onap), B KaKOH caM KO

MHCCap H KoMHTeT o6mecTBeHHOro cnaceHH.s! IlOilb30BailHCh HMH 

B Ka'IeCTBe CBOHX HHCTpYMeHTOB. Bo BC.s!KOM cnyqae, 3a 3TH MeC.s!Uhl )'.Zl:a

IlOCh B peBOillOUHOHHOM .nyxe npeo6pa30BaTb cymecTByJOmyJO opraHH-

3auuro rocy.napcTBa H no.nasHTh MomHoe <l>e.Z1:epanucTcKOe .ll:BH)l(eHne, 

a TaK)l(e KOHCepBaTHBHble 3IleMeHTbl B a)l;MHHHCTPaUH.s!X MYffHUHilailHTe

TOB H .nenapTaMeHTOB. 
Ofoop Ja,naq H nonHOMO'IHH npe,ncTaBHTeneH co)l;ep)l(HTC.si B HHCT

PYKUHH, KOTopylO KOMHTeT )];an HM 7 MaJI 1793 r. (IV, 24). 3)l;eCh npe)l()l;e 

scero eme pa3 nepequcn.si10Tc.si see y)l(e HaJsaHH1>1e nyHKThI, c JaMe'!aHH

eM, 'ITO B cnyqa.six, He )l;onycKaromux OTnaraTeni.cTsa, npe,ncTaBHTen.siM 

Ha nepBhlX nopax pa3pernaeTc.si npe.Z1:npHHHMaT1> see Mephl, KOHX DQTPe6y

IOT o6CTOJITeilbCTBa, H 'ITO co6CTBeHH3'1 HX 3a)l;a'!a ,D;Oil)l(Ha COCTO.s!Tb B 

«6b1CTPOM pacnpOCTPaHeHHH H nponaraH,ne BilH.s!HH.s! H aBTOpHTeTa Hapo)l;

HOro npe)l;cTaBHTeni.cTBa» (etendre et propager rapidement l'influence et 

l'autorite de Ia representation nationale), '!T06hl <l>paHuu.si cTana e)l;HHOH 

H He.nenHMOH CTPaHoH, 'IT06i.1 cymecTBOBan «UeffTP )l;eHCTBH.si, npasneHH.si 

H 3.ll:MHHHCTPHPOBaHH.si» (un centre d'action, de gouvemement et d'admini

stration). B KoMHTeT .non)l(Hhl peryn.sipHo nocrynaTh .ll:OKila.Zl:hl, ry.Zl:a )Ke 

cne.nyeT npe,ncTaBHTh pa6o'IHH nnaH. lh 3TOH HHCTPYKUHH BhITeKaeT, 'ITO 

KOHTPOilh BMecTe co sceMH cpe.ll:CTBaMH TaKoro KOHTPon.si - Ha.Z1:30pH1>1-

MH IlOilHOMO'IH.s!MH, OT'IeTHOCTblO, OTCTPaHeHH.s!MH OT 3aHHMaeMbIX DOCTOB 

H HOBhlMH Ha3Ha'!eHH.s!MH - 6i.m OCHOBOH HX )l;e.s!TeilbHOCTH. IlocKOilhKY 

.nenenhHOCTh npe,nCTaBHTeneH npHH.sina 60ilhllIOH pa3Max, a IlOilHOMO'IH.s! 

HX He MOrnH 6h1Tb )l;enerupoBaHbl )l;ailhllle, IlOCTOilbKy B CBOeM OKpyre 

OHH BblHY)l()l;eHbl 6i.mH C03,D;aBaTb H3 IlOilHTH'!eCKH 6naroHa)l;e)l(HblX IllO

.neH co6cTBeHHhle HH<l>opMaUHOHHbie KOMHCCHH, commissiones centrales, 

KOTOpble Cil~HilH HM, HO He ,D;Oil)l(Hbl 6bmH npHHHMaTb caMOCTO.s!Teilb

HhIX perneHHH. Ilpe,nCTaBHTenH H Tenepb eme He MOryT pacnop.si)l(aTbC.$1 

rocy.napcTBeHHbIMH )l;eHi.raMH, KOTOphle ~e npe.nHaJHa'!eHhl M.s! .Zl:pyrnx 

ueneu. 0,nHaKO y HHX eCTb B03MO)l(HOCTb OKa3blBaTb )l;aBneHHe Ha COCTO

.s!TeilhHblX rpa)l()l;aH, He TOilhKO )l;Il.$1 Toro '!T06bI IlO)l;BHrHYTJ. HX no.nnucaTb

C.s! Ha peBOillOUHOHHble 3aUMhl, HO H B HHTepecax scex MhICilHMblX naTPHO

TH'IeCKHX 06.siJaHHOCTen. Tenepi. see «KOHCTHTYQHOHH1>1e» opraHhl pMOM 

c npe.ncrnsuTeneM cTanH HeJaMeTHhI. KoMuccapi.1, HanpasneHH1>1e Menon-
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HHTeJibHbIM COBeTOM HJIH BOeHHbIM MHHHCTepCTBOM MOrJIH npHcrynaTb 

K HCilOJIHeHHIO CBOeH .neHTeJibHOCTH TOJibKO Tor.na, Kor.na npe.ncTaBHTeJIH 

HauHOHaJibHOro KOHBeHTa yx<e JaBH3HpOBaJIH ux nacnoprn (IV, 219). 
BoifHa H BOCCTaHHH BH)'TpH CTpaHbl BO MHOfHX cnyqagx BeJIH K TOMy, 

qTO o6mHHbl yqpe)f(.ZJ:aJIHCb KaK caMOCTOHTeJibHbie COI03bl H OTµH)f(aJIH 

co6cTBeHHhIX KOMHccapos. 3.necb npe.ncrnBHTeJib KoHBeHTa, xax penpe
JeHTaHT ueHTµaJibHOH BJiaCTH, npOTHBOCTOHJI MeCTHOH H npOBHHUHaJibHOH 
caMOCTOHTeJibHOCTH H caMoynpaBJieHHIO H YHHqTO)f(aJI HX H BCHKOe <<nO

cpe.ny10mee» oc~eCTBJieHue rocy.napcTBeHHoro cysepeHHTeTa38 , no.no6Ho 
TOMY xax OH yHuqTO)f(aJI sparos pecny6JIHKH. AKUHOHHhIH xapaKTep xo
MHCCHOHHoro nopyqeHHH 3THX npe.ncTaBHTeJieH HBCTBeHHO npocrynaeT 

sc10.ny. MHoroqucneHHb!MH peBOJIIOUHOHHhIMH .nexperaMH uenble xaTero

pHH rpa)f(,naH rocy.napcTBa 6bIJIH o6oHBJieHbI sparaMH oTeqecTBa (.nexpe
ThI OT 27 )f(epMHHaJIH II r., OT 23 saHTOJa II r., pe310MHpy10muif .nexpeT OT 

22 npepuanx II r.). He TOJibKO .nsopHHe, OTKaJasurnecx OT npucHrn CBH
~eHHHKH H HX npHBep)f(eHUbl, He TOJibKO pOCTOBmHKH, cnexyJIHHTbl H pac

npocTpaHHTeJIH JIO)f(Hb!X CBe,neHHH, HO H Boo6me Bee, KTO IlOTBOpCTBO
BaJI «HcnopqeuHOCTH rpa)f(.ZJ:aH» (corruption des citoyens) H «pa3pymeHHIO 

BJiaCTH H o6mecTBeHHoro 3,npaBOMbICJIHH» (subversion des pouvoirs et 
de 1 'esprit publique ), o6'bHBJIHJIHCh sparaMH oTeqecTBa H HaKa3hIBaJIHCh 

CMeµTblO. Bcne,nCTBHe 3TOro OHH 6hIJIH JIHllleHbl KaKOH 6bl TO HH 6bIJIO 

npasosoif JamHThI H cTanH o6'beKToM .neifcTBHH, pyxoso.ncTBy10merocx 
TOJihKO noJIHTHqecKHMH ueJIHMH. 16 asrycrn 1793 r. KoHBeHT o6DHBHJI 

pemeHHe a.ZJ:MHHHCTµaUHH O.ZJ:HOro .nenapraMeHTa, B CHJIY KOTOporo 6hIJIO 
npHOCTaHOBJieHO HCilOJIHeHHe O.ZJ:HOro H3 pacnopH)f(eHHH npe.ncTaBHTeJieH, 
noxymeHHeM Ha Hapo,nHbIX npe.ncTaBHTeJieH H npHrp03HJI BCeM qffHOBHH

KaM, KOTOpbie Me,nJIHT c BbIIlOJIHeHHeM pacnopH)f(eHHH npe,ncTaBHTeJieH, 
.necHThlO ro,naMH xarnprn (Duvergier. IV, 120). TaKHM o6pa30M ace cy

mecTBy10mHe opraHbl BJiaCTH CTaJIH HHCTpyMeHTOM B ,neHCTBHHX npe.n
CTaBHTeJieH. B 3TOM JaKJI10qancH nepexo.n scex .neifcTBy10mux noJIHOMo

qHif - c KOTOpb!M, o.nHaKo, 6hmo csuaHo eme 6onee .nanexo u.nymee 
IlOJIHOMOqHe npe,nCTaBHTeJieH - npHHHMaTb Bee Mepbl, Tpe6yeMble coo6-
pa3HO c IlOJIO)f(ettHeM .nen, npHqeM ornx.nxa Ha KaKHe 6bl TO HH 6hIJIO 
npasa IlOJIHTHqecxoro npOTHBHHKa (a IlOJIHTHqecKHM npOTHBHHKOM cqH

TaJICH Ka)f(.ZJ:bIH, KTO BCTaBaJI Ha Il)'TH) cornacHO peBOJIIOUHOHHOMY 3aKO-

38 ECJIH He 6paTb BO BHHMaHHe npasJieHHe IlapHlKCKOH KOMMYHbl, TO BblpaJKeHHe 
«napuJKCKall JIHKTarypa» (dictature parisienne) nonpaJyMeBaeT npornsocTOllHHe ueHTPa
JIHJosauHoli snacTH KoMHTeTa 061UeCTBeHHoro cnaceHHll - BCllKoro pona MeCTHOli asrn
HOMHH H «J>enepaJIH3My. CJIOBO :no ynoTPe6JilleTCll 3JieCb B TOM JKe CMblCJie, B KaKOM 
s «J>eneparnBHOM rocynapcTse, HanpuMep s CoenuHeHHbIX CesepoaMepuKaHCKHX lliTaTax, 
ynOTpe6nlleTcll BbipaJKeHHe «JaKOHbI JIHKTaTa» (dictate laws), Korna ueHTPaJibHall rocynap
CTBeHHall HHCTaHUHll H3JiaeT pacnoplllKeHHll, He C'IHTalOIUHeCll c caMOCTOllTeJibHOCTblO OT
neJibHblX lllTaTOB, Hrttopupyll TeM caMblM HX npOMeJKYTO'IHblH, nocpellylO!UHH CTaryc. 
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HO,!laTeJihCTBY y)l(e He pacueHHBanach KaK noMexa. Ha 3THX .!lByx 3JieMeH

Tax 6a3HpOBaJiaCh ,!lHKTarypa npe,!lCTaBHTeneii, npe,!lCTaBJI11BIIIaJI co6oii 

KOMHccapcK)'IO .!lHKTarypy B paMKax cyBepeHHOii .!lHKTaryphI HauHOHaJih

Horo KOHBeHTa. PeBOJIJOUHOHHhie TpH6yttaJihl 6bIJIH, KOHeqHO )Ke, qpe3Bhl

qaifHO 3<P<PeKTHBHhIM ,!lOilOJIHeHHeM Ha TOT cnyqaii, eCJIH nOJIO)l(eHHe ,!leJI 

,!lonycKaJIO BH,!lHMOCTh IOpH,!lHqecKOii npoue.!lyphl, T. e. eCJIH nOJIHTHqecKHii 

npOTHBHHK 6hIJI apeCTOBaH H 6bIJIO BpeM11 Ha TO, qTo6bI IlO,!lBeprtt)'Th ero 

opHeHTHpoBaHHOMY Ha onpe,!leJieHHYJO uenh cy,!lonpOH3BO,!lCTBy, KOTOpoe 

,!la)l(e npH caMOH ycKopeHHOH npoue,!lype TO)l(e Be,!lh OTHHMaJIO KaKoe-TO 

BpeM11. Tor,!la caMo oc~eHHe cTaHOBHJIOCh cpe.!lCTBOM .!lJ111 .!lOCTH)l(eHH11 

peBOJIJOUHOHHOH uenH, OHO 6hIJIO npH3BaHO o6e3Bpe,!lHTh npHroBopeHHOro 

H B TO )Ke BpeM11 HCilOJih30BaTh ero KaK 061.eKT «HaKa3aHH11», ,!leHCTByJOme

ro B KaqecTBe o6pa3Ua, T. e . .!lJ1ji ycrpaIIIeHH11 H 3anyrHBaHffj! npOTHBHHKa. 

B npaBOBOM OTHOIIIeHHH no,!lpo6HocTH ocymecTBJieHH11 3TOii .!lHKTa

TYPhI CTOJih )Ke Mano HHTepecHhI, KaK H cnyqaH, Kor,!la Hapo,!lHhie npe.!l

craBHTeJIH 3aHHMaJIHCh CBOHMH crpaTerHqeCKHMH HMnpOBH3aUH11MH npH 

BoiicKax. PeJyJihTaToM 6hrno He TOJihKO ycTpaHeHHe Bcex nonHTHqecKHX 

npenucrnHii BHYTPH crpaHhI, HO H <PopMHpoBaHHe no,!lqHHeHHoro ueHT

panhHOMY pyKoBO.!lCTBY annapara npaBneHH11, npH KoTOpoM HHKaKa11 ca

MOCT011TeJihHa11 npoMe)l(yrOqHa11 HHCTaHUH11 y)l(e He C,!lep)l(HBaJia «HM

nyJihC», HCXO,!lHBIIIHH H3 3TOro ueHrpa. HeorpaHHqeHHaJI BJiaCTh, KOTOpoii 

npe,!lCTaBHTeJih o6na,!laJI BO BHeIIIHeii c<t>epe, Mhl y)l(e rOBOpHJIH, TaK )Ke 

JaBHcena OT 6e3JIHqHoro nonHTHqecKoro ueHrpa. Hacro11TeJihHO no,!lqep

KHBanoch, qTo npe,!lCTaBHTeJih 11BJ111eTC11 JIHIIIh o6Jia,!laTeJieM ((BJiaCTHOro 

MaH,!lara» (mandat imperatif) H 06113aH no,!lqHHUhC11 BCeM pacnop11)1(eHH-

11M KoMHTeTa o6mecTBeHHOro cnaceHffj!39 • Ilocne TOro KaK cna)l(eHHhIH 

a,!lMHHHCrpaTHBHhIH annapaT c<t>opMHpOBaJIC11, caMH npe,!lCTaBHTeJIH CTa

JIH Ka3aThC11 CKOpee noMexoii, qeM IlO,!lMOI'OH. 113BeCTHaJI CTeneHh pery

JI11pHOCTH, a TaK)l(e pa3rpaHHqeHHe KOMneTeHI.(HH 6bIJIH He06XO,!lHMbl He 

CTOJihKO B HHTepecax npaBOBOH 3all{HTbl, CKOJihKO pa,!lH ynpaBJI11eMoro 

,!leiicTBH11, KOTopoe Teneph, nocne Toro KaK nonHTHqecKoe conpOTHBJieHHe 

6bIJIO CJIOMJieHO, a BO BHeIIIHHX OTHOIIIeHH11X - ,!lOCTHrHyra HeKOTOprui: 

npe,!lCKa3yeMOCTh H CTa6HJihHOCTh, CHOBa MOrJIO npHo6pecTH BCeo6mHii 

xapaKTep. KpoMe Toro, npe,!lcTaBHTeJib qacTo BhirnMeJI CJIHIIIKOM caMo

cT011TeJihHOH <l>Hrypoii, Be.!lh OH omyman ce611 copaTHHKOM JIJO.!leii, 3a

npaBJI11BIIIHX B ueHrpe, H 6hIJI Bh1pa3HTeneM Hapo,!la B TOH )Ke Mepe, qTo 

H OHH. Ho eCJIH B cpe,!lHHe BeKa pe<t>opMaUHOHHhie KOMHCCHOHHhie nopy

qeHH11 60JihIIIeii qacThJO npeBpaTHJIHCh B HOBhie HaCJie,!lyeMbie ,!lOJI)l(HO

CTH, TO B ,!laHHOM cnyqae B03HHK a6crpaKTHhIH annapaT ynpaBJieHH11 H 

a,!lMHHHcrpHpOBaHH11, rocy,!lapCTBO, B03BhIIIIaJOll{eec11 Ha,!l o6heKTOM CBOeii 

39 )leKpeT OT 5 lj>pHMepa II r.; BblpallCCHHe «BJJ3CTHblH M311J13T» CM. B .UCKpeTe OT 

16 asrycTa 1793 r. (Recueil. VI, 327). 
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opraHHJaTOpCKOH H aJJ:MHHHCrpaTHBHOH ,!{e.llTeJibHOCTH, KOTOpbIH TO:>Ke 
HMeHOBaJICH rocy.!{apcTBoM. Mttorue npH'IHHhI npenHCTBOBaJIH TOMY, 'IT0-
61>1 pecny6JIHKaHCKHH KOMHCCap npeapaTHJICH B noCTOHHHOro 'IHHOBHH
Ka: 3To H HJBeCTHoe pecny6nuKaHcKoe 'IYBCTBO .!{OJira40 , H KOHTPOJih co 
cropoHhI KoMHTeTa o6meCTBeHHoro cnaceHHH H MeCTH1>1x naP™HHhIX opra
HHJauuH:, H pa3BHTHe cpe,!{CTB coo6meHHH, nOJBOJIHBIUHe Teneph, B cpaB
HeHHH co cpe.!{HHMH BeKaMH, ocymeCTBJifib 6onee 3<l><l>eKTHBHbIH HaJJ:30p 
H TeM caMhIM noMepX<HBaTh 6onee X<eCTKYJO JaBHCHMOCTh H T. ,!{. TaKHM 
o6paJOM, KOMHCCap HauHOHaJibHOro KOHBeHTa cnoco6cTBOBaJI CBOHMH 
,!{eHCTBHHMH <t>opMHpOBaHHIO «CJIOX<HBIUeHCH 6iopoKpaTHH», KOTOpaH CTa
Jia HHCTPYMeHToM paJJIH'IHhIX noJIHTH'lecKHx HanpaBJieHHH, nocne Toro KaK 
caM ee ,!{eMuypr, KOMHccap, c,!{enancH noMexoH: H OTOIUeJI Ha BTopoH: nJiaH. 

14 <l>PHMepa II r. ( 4 ,!{eKa6pH 1793 r., Duvergier. VI, 391; Baudouin. 
XXXVII, 141) peaoniouuottttoe npaaHTeJihCTBO yrnep.!{HJIO ,!{JIH ce6H npe.!{
aapuTeJihHYIO KOHCTHTYUHIO, OCHOBHOe IlOJIO:>KeHHe KOTOpoH: COCTOHJIO 
B TOM, 'ITO «HauHOHaJibHhIH KOHBeHT HBJIHeTCH e,!{HHCTBeHHhIM ueHrpOM, 
OT,!{aiomuM npuKaJaHHH npaBHTeJihCTBY» (la Convention nationale est le 
centre unique de )'impulsion du gouvemement). Bee opraHhl anacTH 
H ace 'IHHOBHHKH nona,a:anu no,!{ Henocpe.!{CTBeHHhIH ttamop KoMHTeTa 
o6mecTBeHHOro cnaceHHH, a B TOM, 'ITO KaCaJIOCb npHCMOrpa Ja He6na
rotta,!{e:>KHbIMH H auyrpeuuux nonuueiicKHX Mep, - no,!{ ua,!{Jop KoMHTe
Ta Bceo6meH: 6e3onaCHOCTH. 0 TOM, 'ITO uamop HBJIHeTCH ueon.eMJieMOH 
'laCTblO HCilOJIHeHHH JaKOHOB, B 3TOH npe.!{BapHTeJibHOH KOHCTHTYQHH 6hIJIO 
CKaJaHO BllOJIHe HCHO: «HCilOJIHeHHe JaKOHOB BKJIIO'laeT B ce6H HX npHMe
HeHHe u Ha,!{30p» (J'execution des Jois se distribue en surveillance et en 
application (sect. II, art. 3)). Ha,a:Jopuble Ja,a:a'IH, BhinOJIHeuue KOTOp1>1x 
,!{0 CHX nop nopyqanoch KOMHCCapaM HauHOHaJihHOro KOHBeHTa, nepe,!{a
IOTCH Tenepb HaJHa'laeMbIM H KOHlpOJIHpyeMblM o60HMH KoMHTeTaMH «Ha
pO.!{HbIM areHTaM» (agents nationaux (II, art. 14)). B Mae 1794 r. 6on1>
IUHHCTBO npe.!{CTaBHTeneH: 61>mo YX<e OTOJBaHo. 1 anpenH 1794 r. Kaptto 
3MBHJI B KoHBeHTe: B npe,!{CTaBHTeJIHX IlJIOXO TO, 'ITO OHH BHHKalOT BO ace 
MeJIO'IH; e,!{Ba OHH nOHBJIHIOTCH, ace MeCTHble opraHbl BJiaCTH, CJIOBHO 
«napanHJOBaHHhle», ocTaBJIHIOT ace ua ux ycMOTpeHHe. Kotte'IHO, TaKoH: 
peJyJihTaT H 6bIJI :>KeJiaTeJieH, noKa ,!{eHCTByiomue HHCTaHUHH OCTaBaJIHCb 

40 ,noKnan Tam.etta HJ lllttttotta OT 15 Mall' 1793 r. (IV, S. 212): «Mett!I' ne 61.rno 
B llIHHOHe, Koma ueHTpaJI!.Ha!I' KOMHCCHll' (CM. ynoM!l'Hyl)'IO B!.lllie HHCTJ>YKUHIO OT 7 Mall' 
1793 r.) o6paTttnaci. KO Mtte c Tpe6osatttteM ocrnsaTi.cx nesnaneKe OT :noro nenaprnMett
Ta. Korna I[ 06 )TOM YJHaJI, TO OTKp!.ITO B!.ICrynHJI npOTHB. jl OTBeTHJI BJiaCT!l'M nenapTaMeH
Ta, '!TO nptt Pecny6nttKe 61.rno 61.1 onacno npnnasan TaKoe JHa'letttte OllHOMY '!eJioBeKY H 
T. n.» (je n'etais point a Chinon, lorsque la commission centrale fit une adresse pour me 
demander que je restasse pres de ce departement. Lorsque j' en connaissance, je la 
desapprouvais hautement. Je dis au departement, que dans une Republique, ii etait dangereux 
de donner tant d'importance a un homme etc.). 
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He6naroHa,ne:>KHblMH B nonuTuqecKOM OTHOllleHHH, HO Tenepb HOBOe npa

BHTenbCTBO 6blno 33HHTepeCOBaHO B 6onee perym1pHOM paCCMOTpeHHH 

)I.en. 3)1.eCb 6IOpOKp3THJI TO:>Ke yKpennJinaCb BMeCTe c cyBepeHHTeTOM, 

H Ha MeCTO KOMHCCapa )l.eHCTBHJI npHlllen HaJJ:30pHblH KOMHCCap - pery

nJipHblH KOMHCcap no CnY:>K6e. BpeMeHHaJI KOHCTHTYUHJI OT 14 4>PHMepa 

CTPeMunacb C03JJ.3Tb pa3rpaHw1eHHb1e KOMneTeHUHH B HHTepecax eJJ.HHO

ro H xopOIIIO o603pHMOI'O npaBneHHJI, c TeM, KOHeqHO :>Ke, qT06bI pyKO

BOJJ.CTBO Bcer)l.a H 6e3 BCJIKHX OI'OBOpOK OCTaBanOCb B pyKax KOMHTeTa. 

3Ta KOHCTHTYUHJI OTMeHJina BbI60pb1 MeCTHblX H npOBHHUHanbHblX opra

HOB BnaCTH, ycTPaHJina ocTaTKH caMoynpaBneHHJI, eme coxpaHHBI11HeCJ1 

nocne YTBep:>KJJ.eHHJI KOHCTHTYUHH 1791 r. KoMHTeT o6mecTBeHHOro cna

ceHHJI Ha3Haqan H qneHOB MeCTHblX peBonIOUHOHHblX KOMHTeTOB (HM 6hUIH 

nepeJJ.3Hbl nonuueii:CKHe nonHOMOqHJI), H TOnbKO qTO Ha3B3HHblX «HapOJJ.

HblX areHTOB». TeM caMbIM 6bma JJ.OCTHrHYTa HeKoTopag KOHconuJJ.aUHJI. 

3Ta ueHTPanbHaJI opraHH3aUH'1 coxpaHunacb H nocne cBep:>KeHHJI Po6ec

nhepa, u nocne pocnycKa KoMHTeTa o6mecTBeHHoro cnaceHHJI. Ilpo11Ie

HHe OT 14 BeHT03a III r. (4 Maprn 1795 r.), xoJJ.arnH:cTBOBaBI1Iee o TOM, 

qT06bI MeCTHbie H npOBHHUHanbHbie opraHbl BnacTH OTHbIHe BHOBb H36H

panHCb HaceneHHeM, He 6bUIO npHHJITO BO BHHMaHHe. Ilpu npoBe)l.eHHOH 

B 1795 r. peopraHH33UHH 6hmH coxpaHeHbl KOMHCCapbI ,nupeKTOpHH, 

T. e. ueHTPanbHOro npaBHTenbCTBa; HX B n1060H: MOMeHT MO:>KHO 6hlno OT0-

3B3Tb. Hx OTPJI:>KanH B OT)l.enbHbie aJJ:MHHHCTP3UHH (JJ.enapTaMeHTbl H MeCT

Hble opraHbI BnaCTH) c uenbIO KOHTPonupoBaTb ucnonHeHue 3aKOHOB H, 

B cnyqae Ha,no6uoCTH, TPe6oBaTb ux ucnonHeHHJI. 3JJ.eCb ueuTPanH3aUH'1 

TO:>Ke lllna CBOHM XOJJ.OM, H HanOMHH3HHJI onn03HUHH 0 TOM, ~o KOMHC

capbI - Bcero nHlllb npe:>KHHe HHTeHJJ.aHTbI u «THpaHbI HH3lllero paura», 

He MOIJIH 3TOMY BOCnpenJITCTBOBaTb. IlonHOMoqug 3THX KOMHCcapoB 6hUIH 

oqeHb IIIHpOKH. BnaCTH, K KOTOpbIM 6bm KOM3HJJ.HpOBaH KOMHCcap, MOr

nH npHHHMaTb pellleHHJI TOnbKO Bero npHCYTCTBHH H c ero cornacHJI (3a

KOH OT 21 $pIOKTHJJ.Opa III r.). KoMuccap npu JJ.enaprnMeHTe cocTOJin B 

nepenucKe c MHHHCTepcrnoM BHYTPeHHHX )I.en H no BCeM Ba:>KHblM Bonpo

caM cnpaBnMcJI o ero MHeHHH. YcrynKOH: HJJ.ee caMoynpaBneHHJI oCTaBa

nocb BCe :>Ke TO o6CTOJITenbCTBO, qTO KOMHCCap JJ.On:>KeH 6bm Ha3Haqancg 

H3 :>KHTeneH: COOTBeTCTBYIOIQero OKpyra. 0JJ.H3KO npu HanoneoHOBCKOM 

npaBneHHH npeKpaTHnocb u 3TO (3aKOH OT 28 nnIOBH03a VIII r.). EJJ.HH

crneHHbIM rnaBOH )l.enaPTaMeHTa CTan npe$eKT (prefet), KOTOpOMY no)l.qH

HMCJI cynpe$eKT oKpyra (sousprefet). B HHTepecax nonuoH: ueuTPanu3a

UHH KOpeHHbie :>KHTenu npe$eKTaMH H cynpe$eKTaMu Y:>Ke ue Ha3Haqanucb. 

TaK 6brna C03JJ.aHa HJJ.eanbuag 610poKpaTHJ1 u 3aBep11Iuncg IlYTh OT eme 

6onee HJIH Mettee caMOCTOjJ:TeJibHOro «CTapope:>KHMHOro» HHTeH)l.aHTa, qe

pe3 BCeBJiaCTHOro BO BHellIHeH H 6e3ycnOBHO 33BHCHMOro BO BHYTpeH

ueH: cqiepe peBOJIIOUHOHHOro KOMHCCapa HauuoHanbHOro KOHBeHTa -
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K BKmoqeHHOMY B foopoKpaTHqecKYIO CHCTeMy npe<t>eKTY HOBOH a,llMHHH
CTPaUHH. Tenepb a,llMHHHCTPaTHBHOH MallIHHOH CTaJIO nerKo ynpaBnHTh H3 
ueHTPa. B pe3ynhTaTe rocy.napcrneHHoro nepeBoporn 18 6pioMepa rnaBoii 
3Toro annaparn, B o6blqHbie BpeMeHa .neiicTBOBaBlllero a paMKax pery
m1pHbIX KOMneTeHUHH, CTaJI HanoneoH. 

HanpOTHB, B qpe3Bb1qaifHhIX cnyqamc HaxO,llHBllIHHCH a onacHOCTH cy
BepeHHTeT BHOBb nopmK,llaJI KOMHCCapoB, KOTOpbie B pa3nHqHblX o6naCTHx 
HanpHMYfO BMellIHBaJIHCh B CHCTeMY KOMnereHUHH. Kor.na B 1814 r. soiiHa 
npoTHB HanoneoHa nepeMeCTHnacb Ha TeppHTopHIO <I>paHUHH, HMneparnp 
KOMaH,llHpoBan B OT,llenbHhie ,llHBH3HH H .nenaprnMeHThl Bb!CllIHX qffHOBHHKOB 
m qffCna 6naroHa.ne)KHhIX, 6onblllei1 qaCTbio cemrropos, a Kaqecrse 3KCTPa
op,llHHapHbIX HMneparnpcKHX KOMHccapos ( commissaires imperiaux 
extraordinaires), rnaBHbIM o6pa30M 3aTeM, qTQ6hI npOKOHTPOnHpOBaTb H 
ycKOpHTb XO,ll HOBOH MaCCOBOH M06HnmauHH, OCYllleCTBneHHe KOTOpOH 
B o6IUeM-TO 6bmo 3a.naqeif npecpeKTos. Hapw c 3THM KOMHccapbI .non)KHhI 
6bIJIH o6ecneqHTb B3HMaHHe qpe3BblqaHHbIX HaJIOI'OB H peKBH3HUHH, a TaK)Ke 
X03HHCTBeHHhie nmpe6HoCTH apMHH, HM Ha,llne)Kano KOHTPOnHpOBaTh, a npH 
Ha,ll06HOCTH H caMHM BMellIHBaThCH BO see o6opOHHhle MeponpHHTHH H 
B opraHH3aUHIO BOnhHOHaeMHbIX QTPH,llOB. Cnoco6 ,lleHCTBHH KOMHCCapa co
CTOM B TOM, ~o no npH6hITHH OH C03b!BaJI K ce6e rnaB BCex BOeHHbIX H 
rpa)K,llaHCKHX opraHoB BnaCTH, npHKa3hIBan .nono)KHTb o nono)KeHHH .nen 
B .nenaPTaMeHTe, o xo.ne M06ttnmauHH H c6opa qpe3BblqaifHhIX Hanoros 
H npH3bIBaJI MeCTHble snaCTH H HaceneHHe K senHqaHllleMY pBeHHIO B CBOeM 
.nene. OH m.nasan npoKnaMauHH, no.nroHHn MeCTHbie snaCTH CBOHMH TPe6o
BaHHHMH, a B 3KCTPeHHbIX CilyqaHX CaM OT,llaBaJI pacnopg)KeHHH, HanpHMep, 
Kor.na TPe6oBaJIOCh npHBne% K o6opoHe noneBbIX crnpo)KeH, soop~HTh 
:lKHTeneii npH npH6nH:lKeHHH Bpara, pa3pYllIHTh ~Hbie HenpHHTenio MOCTbI 
H .noporH, YBe3TH CKOT HT. n.41 Kor.na :lKe csep)KeHHe HMneparopa cTano .ne
noM pellleHHbIM H I>yp60Hbl B anpene 1814 r. BHOBb HaqanH o6yCTPaHBaThCH 
B CBOHX 3aKOHHbIX Bna,lleHHHX, peopraHH3aUHH a,llMHHHCTPaTHBHOH MallIHHbl 
H ee nepe.naqe B PYKH Hosoro cyBepeHa, OnHTh-TaKH, cnoco6CTBOBaJIH HMeH
HO 3KCTPaOp,llHHapHhle KOMHCCapb!. 22 anpeng 1814 r. 6bIJI H3,llaH .neKpeT 
3aMeIUaslllero KOpoAA reHepan-neiireHaHTa (lieutenant general du Royaume )42 , 

cornacHo KOTOPOMY B paiioH Ka:lK,llOH ,llHBH3HH HanpaMMCH 3KCTPaOp.llHHap
HhIH KOponeBCKHH KOMHccap (commissaire extraordinaire). B ero JaOa'lu 
BXO,llHnO: pacnpOCTPaIDITh H3BeCTHe 0 TOM, ~o KOponb CHOBa BCTynHn B CBOH 
3aKOHHbie sna.neHHH, o6ecneqHBaTh BhmonHeHHe npe.nsapHTenhHhIX Mep HO
Boro npaBHTenhCTBa, co6HpaTh cBe.neHHH no BCeM BonpocaM, KacaioIUHMCH 
o6IUeCTBeHHOro nopH,llKa, H, HaKOHeu, OllHTh-TaKH cornaCHO o6IUeH KOMHC-

41 C Jrneapll no MapT 1814 r. KaJKJlbiii HOMep «06o3peea-reJIJI» 6yKBaJibHO nepenonHeH 

C0061lleHHJIMH 0 )lCJITCJlbHOCTH JTHX JKCTPaOpJlttHapHblX HMnepaTOpCKHX KOMttccapoe. 
42 Bulletin. V serie. T. I. N 49. 
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capCKOH cpopMyne, npHHHMaTb BCe Mepbl, I«YrOpbie, CMOTpJI no 06crm1TeJib

CTBaM, MOrJIH 6bl o6nertIHTb yrnep)l(J(eHHe H .nefleJihHOCTb HOBhIX BJiacreif. 

Ero nOJIHOMOl/UJl COCTaBJIJIJIH: nemuHH KO BCeM BOeHHhIM H rpa)l(J(aHCKHM 

oprattaM, B cnyqae Heo6xo.nHMOCTH - npHKa3hI, I«YrOpbIM .nomKHhl 6bUIH 

CJie,ll.OBaTb Bee '-IHHhl H HaceJieHHe, BpeMeHHbie arcrpaHeHHJI H Ha3Ha'-leHHJI 

( 06 3TOM cne.nyer HeMe.11.JleHHO ,ll.OKJia,ll.h!BaTb KOMHCCapy, cocroruueMY npH 

MHHHCTepCTBe BttyrpeHHHX .nen H npHHHMaIOII.{eMy OKOH'-laTeJihHhie perne

HHH), npe.nocraBJieHHe CB06o.nhI BCeM, KTO no nOJIHTH'-leCKHM MOTHBaM 6hUI 

3aKJIIOIJeH no.n crpIDKy HMneparopcKHMH .ne1<peraMH, arMeHa qpe3BhI'-laHHhIX 

BoeHHbIX Mep npe)l(}{ero npaBHTeJILCTBa, TaKHX KaK npH3bIB Ha BoeHttyIO Cnyx<-

6y, pacnopIDKeHHJI 0 peKBH3HUHJIX, 0 pa3pyrneHHH MOCTOB H T. n. 3TH Kopo

JieBCKHe KOMHCcapbl .neifCTBOBaJIH B cornacHH c KOMHCcapoM no BttyrpeH

HHM .nenaM (Commissaire de l'Inteneur) H c KOMHCCapaMH, COCTOJIBUIHMH 

npH .11.PY™X MHHHCTepCTBax. 

CnycrH ro.n, c Maprn no HIOHh 1815 r., Kor.na HanoneoH Haxo.nHJICH 

B IlapmKe, a,ll.MHHHCTJ>aTHBHaJI MaUIHHa CHOBa nepeUIJia Ha CJij')K6y HMne

paropy. Ilocne HaJHa'-leHHH npecpeKToB HMneparopcKHM .neKperoM ar 20 an

peAA 1815 r.43 B paifOHhl .neifCTBHJI ar.neJibHbIX ,ll.HBH3HH 6bIJIH pa30CJiaHbl 

HMneparopcKHe 3Kcrpaop,ll.HttapHbie KOMHCcapb!. 3a.na'-IH H nOJIHOMO'-IHJI 3THX 

KOMHCcapoB KaCaJIHCb Ha3Ha'-leHHJI HOBhIX opraHOB BJiaCTH. Ilo npH6hITHH 

KOMHCCapoB Ha MeCTa npeKpall.{aJIHCh noJIHOMO'-IHJI Bcex rpa.noHa'-laJihHH

KOB, Bcex '-IHHOBHHKOB MeCTHbIX H .nenapraMeHTCKHX a,ll.MHHHCTpaQHH, ocpH

uepoB H KOMaH.nHpOB HauHOHaJihHOH rnap,ll.HH, a TaIOKe cynpecpeKTOB. Ha 

OCB06o.nHBUIHeCJI MeCTa KOMHCCap ryT )l(e, no npe.ll.JIO)l(eHHIO npecpeKTa, 

Ha3Ha'-laJI HOBbIX '-IHHOBHHKOB H npHBO,ll.HJI HX K npHCJlre. 060 Bcex HOBbIX 

Ha3Ha'-leHHJIX HeMe.11.JleHHO coo61I.{aJIOCh B MHHHCTepCTBO BttyTpeHHHX .nen. 

Kor.na HMnepaTop 6bIJI HH3JIO)l(eH BTOpH'-IHO, BHOBb JIBHJIHCb KOMHC

capbl HOBOro npaBHTeJibCTBa. 11 caM KOpOJih, H ynOJIHOMO'-leHHbie Ha TO 

npHHUhl KOponeBCKOro ,ll.OMa, H MHHHCTpbl pacCbIJiaJIH KOMHCcapOB no 

.nenapTaMeHTaM, «'-IT06b1 .no6HThCH npH3HaHHH JaKOHHoif BnacTH H yHHTh 

MHTe)l(HHKOB» (pour faire reconnaitre l'autorite legitime et comprimer Jes 

factions). Ha 3TOT pa3 nepeBopoT npoHJornen CTJ>eMHTeJihHO. nhrno Ha-

3Ha'-leHo HeCKOJlhKO HOBbIX npecpeKTOB, B OCHOBHOM )l(e OTCTpaHeHHbie 

HanoneoHOM '-IHHOBHHKH H ocpHuepbI BHOBh JaHHJIH CBOH npe)l(HHe no

CThI44 . KoponeBCKHM yKaJOM OT 19 HIOJIH 1815 r. 45 3KCTpaop.nHHapHbie 

KOMHCCapbl 6hIJIH OT03BaHhl, nOCKOJihK)' HX .naJihHeifUiaJI .neHTeJibHOCTh 

CTaJia 6ecnoJie3HOH H ,ll.a)l(e Bpe,ll.HOH .11.JIJI «e,ll.HHCTBa .neifCTBHJI, KaKOBOe 

JIBJIJleTCJI nepBeifrneif noTpe6HOCTblO perynHpHOH a,ll.MHHHCTJ>aUHH» (unite 

d'action, qui est le premier besoin de )'administration reguliere). 

43 Bulletin. VI serie. N 100. 
44 KoponeBCKHH yKaJ OT 7 mom1 1815 r. (Bulletin. VII. serie. T. I. N 3). 
45 Bulletin. VII serie. T. I. N 18. 
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,LJ;HKTATYPA IIPH CYII.(ECTBYIOII.(EM IIOP.ff,LJ;KE 
IIPABOBoro rOCY,LlAPCTBA 

(OCA,LJ;HOE IIOJIO)KEHHE) 

Hapx~y c npe~crnBnxeMbIM KOMHccapaMH HaunoHanbHbIM KOHBeH
TOM, KOTOpbIH no~pbIBaeT cyII.teCTBYIOII.tYIO opraHH3aUHIO rocy~apcTBeH
HOH BnacTH, <t>opMnpyeTcx H PM )"Ipe)l()J:eHHH, npH3BaHHbIX coxpaHHTb 
cyII.teCTBYIOIUHH nopMOK nepe~ B03MO)l(HOCTbIO ero cBep>KeHHH. B Kaqe
CTBe npaBOBOro cpe~CTBa ~jl no~ep>KaHHH H BOCCTaHOBileHHH npaBO
nopx~Ka H 6e3onacHOCTH OT ~opeBOillOUHOHHOH 3Il0XH 6blna B nepByIO 
oqepe~b yHacne~oBaHa 10puc~HKUHH npeBo, KOTOpax B XVIII cToneTHH 
~eHCTBOBana B cnyqae MHOroqucneHHblX BOnHeHHH H3-3a Heypo>KaeB1 • 

Cy~onpoH3BO~CTBO 3TO B nepBOH H nocne~Heu HHCTaHUHH ocyII.teCTBnH
nocb no-BoeHHOMY opraHH3oBaHHOH >KaH~apMepueu (prevots des 
marechaux) B CBOeM OKpyre B TaK Ha3bIBaeMbIX «~enax npeBO» (cas 
prevotaux) -ynuqHbIX orpa6neHuxx, pa36oe, MxTe>Kax H ~pyrnx cn)"Ia
xx HapymeHHH o6II.tecTBeHHOH 6e3onacHoCTH. TOT <t>aKT, qrn npoTHBo6op
CTBO BonHeHHHM BHYTPH CTpaHbI JaKn10qanocb npe>K~e Bcero B cy~onpo
H3BO~CTBe H B nepe~aqe KOMHCCapaM qpe3BbiqaifHbIX, CBH3aHHbIX c 
COKpaII.teHHeM 06b1qHoH npoue~ypbl cy~eHCKHX <t>YHKUHH, COOTBeTCTBYeT 
npocne>KeHHOMY pa3BHTHIO, a paBHO H npe~cTaaneHHIO 0 TOM, qTo ocy
II.teCTBneHHe rocy~apCTBeHHOro cyBepeHHTeTa 3aKn10qaeTCH HMeHHO 
B ocyII.teCTBneHHH npaaocy~HH. Eonee acero 3TO OTHOCHTCH K B033peHH
HM aHrnHqaH, nonHOCTblO npOHHKHYTbIM H~eeu npaBOBOro rocy~apcrna, 
T. e. orpaHHqHBalOIUHM <l>YHKUHH rocy~apcTBa O~HHM TOilbKO cy~onpOH3-
BO~CTBOM. Ho nocKonbKY 10pHc~HKUHH npeBo noKoHnacb Ha oco6oM, no
nyqaeMOM OT KOponx KOMHCCapCKOM nonHOMOqHH, B AHrnHH, r~e KOpo
neBCKOe nopyqeHHe He Morno onpaa~aTb BMernaTenbCTBO a npaaa H 
cB06o~b1 OT~enbHoro qenoBeKa, TaKoe o6oxcHeHHe ~o npe~ena coKpa
II.teHHOH npoue~ypbl B npoueccax npOTHB MHTe>KHHKOB He MOIBO HMeTb 
Mecrn. IlpH Kapne I KoponeacKHe KOMHccapbI nonyqHnH TaKHe nonHOMO
qffx, B COOTBeTCTBHH c KOTOpbIMH KaK con~aTbl, TaK H rpa>K~aHCKHe nHua 

1 CM. eb1111e, c. 118, npHM. 4. 
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MOrnH 6h!Th npHroBopeHhl K CMepTH B 06xo,11. 06h1qHoro cy,11.onpOH3B0,11.

CTBa . .LJ:o1ir0My napnaMeHry TO)f(e 6hrna JHaKoMa npaKTHKa qpe3Bh1qau

HhIX KOMHCCHOHHhIX nopyqeHHH. 0HH 6hrnH ynpaJ,11.HeHhl OHJIJieM 0 npa

Bax. B cnyii:ae BoccTaHHH apMHH Morna BMernaThCH no npoch6e 

rpa)f(,11.aHCKHX BJiaCTeH. ilpeaM6yna K 3aKOHaM 0 MUe)f(aX npH KOponeBe 

AHHe H feopre I 6brna COCTaBneHa B TOM CMhICJie, qTo OHH OCTaBJIHJIH 

KOpoHe TPa,11.HUHOHHoe npaBo o6bHBJij!Th BOeHHoe noJio)f(eHHe (Martial Law), 
0,11.HaKo JIHllih Ha BpeMH BOHHhl H TOJihKO Ja npe,11.enaMH BeJIHKo6pHTaHHH, 

T. e., K np11Mepy, B HpnaH,11.HH. BoeHHhle CTaThH co BpeMeH .51KoBa I ,11.oJBo

JIHJIH yHHqTO)f(aTh co6CTBeHHOCTh MHTe)f(HHKOB H nepe,11.aBaJIH BOeHHOMY 

KOMaH,11.yiomeMy HeorpaHHqeHHYIO BO BHernHeH, HO orpaHHqeHHYIO BO 

BHYTPeHHeii c<t>epe BnacTh BhIHOCHTh cMepTHhie np11roBoph12 . Ho co6-

CTBeHHO npaBOBaH npo6JieMa JaKJiioqanacb B TOM, KaK MO)f(HO 6bIJIO B 

npaBOBOM acneKTe o6'bHCHHTh Hem6e)f(H0 HaHOCHMhIH npH BOeHHOM BMe

rnaTeJihCTBe, Henocpe,11.CTBeHHhIH ymep6 )l(HJHH 11 co6cTBeHHOCTH 6y,11.h 

TO caMHX MHTe)f(HHKOB, 6y,11.h TO 6eJBHHHhIX cTopoHHHX JIHU. Bo BpeMH 

JIOH,11.0HCKHX BOJIHeHHH 1780 r. JByqaJIO qacTO BOCilpOHJB0,11.HBllieecg no

TOM 06'bHCHeH11e, qTo c rpa)f(,11.aHCKHMH JIHQaMH, JaCTHrHYThIMH c op~H
eM B pyKax, H~HO o6pamaThCH TaK, KaK 6y,11.To OHH caMH noCTaBHJIH ce6H 

B KOHTeKCT BOeHHOro npaBa (HO He BOeHHOro cy,11.onpoHJBO,lJ.CTBa). Ko

HeqHo, TaKOro po,11.a npaBocy,11.He :no, «C06CTBeHHO I"OBOpH, Bcero JIHllih 

6oeBoii npHKaJ»3 • KpoMe rnro, TYT eme He 6hrno ,11.aHo HHKaKoro 06'hHC

HeH11H MHOroqHcJieHHhIM cnyqagM BMernaTeJihCTBa B )f(ff3Hh H npaBa co6-

CTBeHHOCTH CTOpOHHHX rpa)f(,11.aH, KOTOphie Hem6e)f(Hhl, Kor,11.a 6011ee HJIH 

MeHee 3HaqHTeJihHOe BOCCTaHHe npHX0,11.HTCH no,11.aBnHTh BOeHHhIMH cpe,11.

CTBaMH . .LJ:ng BCeH 3TOH c<t>ephl <t>aKrnqecKOH BOeHHOH onepauHH, KOTO

pyio, cne,11.oBaTeJihHO, H~HO qeTKO OTJIHqaTh OT JaKOHOB BOeHHOro Bpe

MeHH, H BB0,11.HTCH «MapcoB JaKOH». 3TO CBOero po,11.a HeJaKOHHOe 

COCTOHHHe, npH KOTOpOM HCilOJIHHTeJihHM BJiaCTh, T. e. ocymecTBJIHIO

maH CBOe BMernaTeJihCTBO apMffji, MO)f(eT 6e3 ornH,11.KH Ha paMKH JaKOHa 

,11.eiicTBoBaTh TaK, KaK rnro B HHTepecax no6e,11.h1 Ha,11. npoTHBHHKOM TPe6y

eT noJio)f(eHHe ,11.en. B 3TOM CMhlcne npaBo BOHHhI, HecMOTPH Ha TO qTo 

OHO TaK HaJhIBaeTCH, HBnHeTCH He npaBOM, He JaKOHOM, a TaKOH npoue,11.y

poii, KOTOpOH cymecTBeHHhIM o6pa30M ,11.0BneeT <t>aKTHqecKM ueJih H npH 

KOTOpOH npaBOBOe perynHpOBaHHe 6hIBaeT orpaHHqeHO TQqHoH <t>opMyJIH-

2 Clode Ch. M. The administration of justice under Military and Martial Law. 
London, 1872. 

3 Cnosa HocKe, npOHJHeceHHbie ua Jace.naHHH HeMellKOro Ha11HoHanbHoro co6paHHll 
9 MapTa 1919 r. Ho npHKaJ HocKe (so speMll 6oes s IiepnHHe s Map-re 1918 r.), rnacHBWHii: 
«KalK.llblH, KTO 6y.neT Ja.neplKaH npoTHB06opcTBy1011lHM npaBHTenbCTBeHHbIM BOHCKaM 
c OpYJKHeM B pyKe, .nonlKeH 6b1Tb HeMe.nneHHO paccTpenllH», - HM caMHM BHOBb pacueHH
saeTCll KaK «yKaJ soeHHoro speMeHH» (Von Kieh bis Kapp. Berlin, 1920. S. 109 ff.). 
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pOBKOH ycnOBHH ee npHMeHeHml (lpe6osaHue rpa)f(,z:(aHCKHX snacTeH, 
npHKa3 K OTCTYfineHHIO u T. ,n.). B KaqecTBe npasoocHOBaHHH TaKoro He
npasosoro nono)f(eHHH npH3HaeTcH TO, qTo B TaKHX cnyqux see npoqHe 
rocy,napcTBeHHhle snaCTH napanH30BaHbl H 6e3,neHCTBYIOT, B qacTHOCTH 
He MO)f(eT npo,non)f(aTbCH .neuenhHOCTb cy.nos. Tor.na B KaqecTBe 3aMeHbI 
(some rude substitute) snepe.n .non)f(Ha BhICTynHTh e,nHHCTBeHHU see ew;e 
3<l><t>eKTHBHaJI rocy.napcTBeHHaJI BnaCTb, apMHJI, H ee ,neHCTBHJI .non)f(Hhl 
o,nHospeMeHHO 6hITb H caMHM npHrosopoM u ero HcnonHeHHeM4 . To 06-
CTOHTenhCTBo, qTo BO BpeMJI BOHHbl unu MJITe)f(a apMHJI no,nMeHJleT co6on 
,neHTenhHOCTb cy,noB, B COOTBeTCTBHH c qeM npH BOeHHOM nono)f(eHHH 
no,npa3YMeBaeTCJI B HeKOTOpOM po.ne npeKpaw;eHHe cy.nonpOH3BO,z:(CTBa, 
scer.na 6bmo 3HaKOMO npaBOC03HaHHIO aHrnOCaKCOB; TaKOB, K npuMepy, 
aMepHKaHCKHH 3aKOH 1795 r., KOTOpbIH, cornacHO fapHepy5, .neiicTByeT 
.no CHX nop H KOTOpbIH: no3BOnHeT npe3H,neHry Coe,nHHeHHbIX lllTaTOB npu 
Hana,neHHH spara, a TaK)f(e B cnyqae Heco6nio,neHHH 3aKoHa Hnu B03HHK
HOBeHHH TaKHX npenHTCTBHH ,z:(nJI ero ocyw;ecTBneHHH, qTo npoTHB03aKOH
HOe cocTOHHHe He MO)f(eT 6bITb npeo.noneHo cunaMH o6bI'IHOro cy.nonpo
H3BO.D:CTBa H HcnonHHTenbHOH snaCTH, C03bIBaTb ononqeHue, qTO caMo no 
ce6e (cornacHo CT. I, pa3,n. 8, n. 16 KoHcTuryuuu) OTHOCHTCH K KOMne
TeHUHH KoHrpecca6 . Mapcosy 3aKoHy no,nqHHeHbI see onepauuu Ha TeaT
pe BOeHHblX ,neHCTBHH. Ilo3TOMY npaBOC03HaHue, .z:i:ng KOTOporo pa3.z:i:ene
HHe snacTeH Boo6w;e TO)f(,z:(eCTBeHHO COCTOJIHHIO npaBOBOro rocy,napCTBa, 
BocnpHHHMaeT 3aKOH 0 BOeHHOM nono)f(eHHH KaK OTMeHy pa3.z:i:eneHHJI sna
CTeH u ero 3aMew;eHHe npuKaJaMu soeHaqanhHHKa7. BoeHHOe nono)f(eHue 

4 Clode. Op. cit. P. 165: «Ecim, KaK rosopnn noKOHHl>lii cJp MaKHHTOUI, cyJ:1e6Ha11 
naJiaTa He MOJKeT nposeCTH JaCe):laHHe HJIH ):I06HTbCll HCnOJJHeHHll CBOHX nocTaHOBJleHHH, 
TO Heo6XOJ:IHMO HaiiTH eii KaK}'lO-JIH6o 6onee rpy6yio JaMeHy H HCnOJlb30BaTb J:IJlll )TOH 
uenH apMHIO, KOTOpall OCTaeTCll e):IHHCTBeHHOH o6m:ecrseHHOH CHJIOH» (when it is impossible 
said the late Sir James Mackintosh for Courts of Low to sit or to enforce the execution of 
their Judgements than it becomes necessary to find some rude substitute for the and to 
employ for that purpose the Military which is the only remaining force in the community). 

s Gamer J. W Revue de droit public. XXXV, 1918. P. 16. 
6 Cn}"laH npnMeHeHHll npe3HJ:leHTOM JaKOHa 1795 r.: 18Jtr. (npoTHB BTOplKeHHll 

sparos), 1861 r. (rpalKJ:laHCKall BOHHa), 1916 r. (npOTHB MeKCHKaHCKHX Ha6eros), 1917 r. 
(BOiiHa c repMaHHeii); CM. Gamer. Op. cit. 

7 KnoyJ:I (op. cit., p. 162) npHBOJ:IHT cneJ:1y10m:ne BbICKaJbIBaHHll Heiinnpa H BennnHr
TOHa: «Coe):IHHeHHe 8 OJ:IHOM JIHUe JaKOHO):laTeJlbHOH, cyJ:1e6Hoii H HCnOJIHHTem.Hoii BJlaCTH 
COCTaBJJlleT CYTb BOeHHOfO nOJIOlKeHHll; a caMo BOeHHOe nonoJKeHHe eCTo He 6onee H He 
MeHee KaK eon11 apMeiicKOro reHepMa. OH HaJiaraeT HaKaJaHne nocne npouecca HJJH 6eJ 
Hero, HaKaJbIBaeT Ja npecrynneHHll, o6bllBJleHHble TaKOBblMH HJIH He 06D11BJ1eHHbie B COOT
BeTCTBHH c KaKHM-JIH6o ):leHCTB}'lOW:HM JaKOHOM HJIH c ero co6CTBeHHbIMH pacnoplllKeHHll
MH» (The union of Legislative, Judicial and Executive Power in one person is the essence 
of martial law; and the martial law is neither more nor less than the will of the General of 
the army. He punishes either with or without trial, for Crimes either declared to be such or 
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MO)l(eT 6bITb o6'b.!IBJieHO H BO BpeMJI BOCCTaHHX, eCJIH HaJIHUO Henocpek 

CTBeHHax yrpo3a o6IQeCTBeHHOH 6e30ilaCHOCTH, a .n:exTeJihHOCTH 06w1-

HblX cy.n;oB yx<e He.n;ocn:ro'IH0.11 caM npe3H.D:eHT (B qacTHOCTH, JlHHKOJibH), 

H BOeHHblH KOMeH.n;aHT c pa3perneHHX KoHrpecca, a HHor.n:a H 6e3 Hero 

(BoeHHblH KOMeH.D:aHT TOJibKO c pa3perneHIDI npe3H.n;eHTa), Hepe.n;KO IlOJib30-

BaJIHCb 3THM npaBOM H, npHOCTaHaBJIHBax .n;eHCTBHe 06b1qHoro cy.n;onpo

H3BO.!J:CTBa, npe.n;aBaJIH MJITe)l(HHKOB cy.n;y «BOeHHbIX KOMHCCHH». 3HaMe

HHTOe perneHHe BbICllleH cy.n;e6HOH namm.1, IlpHHXTOe B OTHOllleHHH TaKHx 

cnyqaea no .n;eny MnnnnraHa (IV Wallace U.S. Supreme Court Reports, 

p. 127), aocnpoH3BO.D:HT TPa.D:HUHOHHhIH apryMeHT o TOM, qro so apeMx 

Bpa)l(eCKOro BTOp)l(eHHJI HJIH rpa)l(.!J:aHCKOH BOHHbl, Kor.n:a cy.n;hl 3aKpbITbl 

HJIH HeT B03M0)l(H0CTH OCYIQeCTBJIJITb yroJIOBHYIO IOpHC.D:HKUHIO B COOT

BeTCTBHH c JaKOHOM, B o6nacTJIX, r.n;e .n;eiicTBHTeJihHO canpencTayeT aoii

Ha, OCTaBrnaxcJI He y.n;eJI rpa)l(.!J:aHCKax BJiaCTb .D:OJI)l(Ha 6bITb 3aMeHeHa 

.L{pyroii BJiaCTblO (power), lJT06bl IlOJIO)l(eHHe apMHH H o6IQeCTBa OCTaBa

JIOCb HaJJ:e)l(HbIM8. 

TaKHM o6pa3oM, aoeHHOe noJIO)l(eHne 3HaMeHyer co6oii npocTPaH

CTBO, npe,L{OCTaBJIJieMoe ,L{JIJI npoae.n;eHIDI BOeHHOH onepauHH c HCilOJib30-

BaHHeM CHTyaTHBHOH TeXHHKH, npOCTPaHCTBO, B KOTOpOM .n;onyCTHMO ace, 

qero Il0Tpe6yer IlOJIO)l(eHHe .n;eJI. 3HalJHT, 3TO HeqTo HHOe, He)l(eJIH IOpHC

,L{HKUIDI npeao HJIH JaKoH aoeHHOro apeMeHH. Cy.L{hl npeao npe.n;cTaBJIJIIOT 

co6oii qpe3Bbl'laHHhle BOeHHble cy,L{hl, B nepBOH H nocJie.n;HeH HHCTaHUHH 

BhIHOCJIIQHe npnroaop 3a npeCTynneHIDI, yrpo)l(alOIQHe o6IQecTBeHHOH 

6e3onacHOCTH, ace paBHO, OKa~CJI npecTynHHKH BOeHHblMH HJIH rpa)l(

,L{aHCKHMH JIHQaMH. 3aKOH BOeHHOro BpeMeHH (judicium statarium) no.n:

pa3yMeaaeT COKpaIQeHHYIO npoue.L{ypy cy.L{OilpOH3BO.!J:CTBa, KOTOpax nep

BOHalJaJibHO npHMeHJIJiaCb TOJibKO B OTHOllleHHH COJI,L{aT9 ' a Il03.D:Hee, 

not declared by any existing Law or by his own orders). CM. TatoKe CT. 3 HHCT)l)'KllHH, 
HJ.llaHHOH Ha cnyqail: BOHHbl aMepHKaHCKHM npaBHTeJibCTBOM B anpene 1863 r.: «BoeHHOe 
nOJIOJKeHHe BO epalKeCKOH CTpaHe JaKJIIO'laeTCll B npHOCTaHOBJieHHH CHJiaMH OKKYna11HOH
HOH apMHH .llettCTBHll yroJIOBHOro H rpaJK.llaHCKOro npaea, a TaKJKe MeCTHOH a.llMHHHCTpa-
1.lHH H npaBHTeJibCTBa H B JaMell.leHHH HX eoeHHblMH MepaMH H npe.llnHcaHHJIMH, paBHO KaK 
H B .llHKTaTe 0611.lHX JaKOHOB B TOH Mepe, B KaKOH eoeHHall Heo6XO.llHMOCTb T)le6yeT TaKoro 
npHocnttoeneHHll, JaMell.leHHll H .llHKTaTa» (Martial law in a hostile country consists in the 
suspension by the occupying Military Authority of the Criminal and Civil Law and the 
domestic Administration and Government and in the substitution of Military rule and force 
for the same, as well as in the dictation of general laws, as for as Military necessity requires 
this suspension, substitution and dictation). 

8 Wintorp W. An Abridgement of Military Law. 2 ed. New York, 1893. P. 329; 
Birkheimer W. £. Military Government and martial law, 1894. 

9 TOJibKO npOTHB HHX nOToMy, '!TO nO.llCY.llHOCTb COJl.llaT paccMaT)lHBaJiaCb KaK npHBH
JiernpoeaHHall noncyJIHOCTb. TaK 6b1JIO Ha npOTllJKeHHH ecero XVIII e. CM.: Liinig. II, 
1415; Ludovici /. F. Einleitung zum Kriegs-Prozess. 10 Aufl. Halle, 1771. P. 124; 
WincklerG.L. Opuscula minora. Vol. I. Dresden, 1792. S. 125-126. - Y nocnenHero 
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no.n:o6Ho iopHe,n:HKllHH npeBo, 6hrna paenpoeTpaHeHa Ha oey)l(,n:eHHe 
onpe.n:eneHHhIX npecrynneHHii, eoBeprneHHhrx B o6naeTxx, r.n:e qiopManh
HO ornarneH JaKoH BOeHHoro BpeMeHH 10 • EenH )l(e B yenoBHxx BOeHHoro 
nOJIO)l(eHHJl BOeHaqaJihHHK nopyqaeT ey,n:aM BhIHOeHTh npHroBOphl 3a 
onpe.n:eneHHhie npeCTynneHHJl, TO HaJIHllO y)l(e BHOBh B03Bpall.leHHe K npa
BOBOH qiopMe. Co6eTBeHHOe eyll.leeTBO BOeHHoro noJIO)l(eHHJl BhIJlBJIJleT
ex B enyqae .n:eiieTBHTeJihHOH onaeHOeTH. 3To HaeHJIHe, KOTOpoe MO)l(eT 
He OIJIJl)l:hIBaTheJl Ha npaBOBhie o6eTOJlTeJiheTBa, HO eJiy)KHT roey.n:apCTBeH
HhIM HHTepeeaM. B eHJIY eBoeii 34>4>eKTHBHOeTH H <t>aKTHqHoeTH OHO no 
eyTH eBoeii He MO)l(eT 6hITh o6neqeHo B npaBoByio <t>opMy. Ho BH.D:HMOeTh 
TaKOii qiopMhI MO)KeT noxBHThex e ,n:Byx ernpoH. Co ernpoHhI npaBa npo
ue.n:ypa ey.n:onpOH3BO,n:eTBa MO)l(eT eTaTh HaeTOJihKO eoKpall.leHHOH, qTO 
B .n:eiieTBHTeJihHOeTH OHO OKa)l(eTeJl He3aMe,n:JIHTeJihHO .n:eiieTBYIOllleH He
nOJIHHTeJihHOH BJiaeThlO, a npe.n:rneCTBYIOll.lee HenoJIHeHHIO npHroBopa pe
rneHHe npHMeT Beem JIHillh <t>aKTHqeeKHH xapaKTep H HH B JIOrHqeeKOM, 
HH B HOpMaTHBHOM, HH B neHXOJIOrHqeeKOM OTHOilleHHH He 6y,n:eT OTJIH
qaTheJl OT perneHHJl eon.n:arn, eoo6pa)l(a10ll.lero, JlBJIJleTex eTOJlll.lHH Ha
npoTHB qenoBeK ero BparoM HJIH HeT. Be,n:h eon,n:aT TO)l(e oueHHBaeT npo
Hexo.n:xll.lee e IOpH,n:HqeeKOH TOqKH 3peHHJl H npHXO)l:HT K TOMY HJIH HHOMY 
e~,n:eHHIO, HO HHKTO He eKa)l(eT, qTo OH y6HBaeT Bpara Ha oeHOBaHHH 
BhIHeeeHHoro no eoKpall.leHHOH npoue.n:ype H no,n:Jie)l(all.lero He3aMe,n:nH
TeJihHOMY uenonHeHHIO npHroBopa. c .n:pyroii eTOpOHhl, ,n:JIJl qffeTO <t>aK
THqeeKH pa3BepThIBalOll.leroex MeTO,n:a MOryT OKa3aTheJl Heo6xo,n:HMhIMH 
MHoroqHeJieHHhie onpe.n:eneHHJl, KOTOpble BhIHOeJlTeJl B <t>opMe o6ey)l(.ll:e
HHJI H eornaeoBaHHJl, a nOTOMY .n:onyeKalOT BH.D:HMOeTh npaBOBOH <t>opMhl. 
Kor.n:a peBOJIIOllHOHHhIH TPH6yHan npHroBapHBaeT noJIHTHqeeKoro npOTHB
HHKa K eMePTH H 3apaHee 06,n:yMhIBaeT, .n:eiieTBHTeJihHO JIH OH HMeeT .n:eno 
e noJIHTHqeeKHM npoTHBHHKOM H noKa)l(eTeJl JIH ero yeTpaHeHHe ueneeo
o6pa3HhIM e rnqKH 3peHHJl IlOJIHTHqeeKHX HHTepeeoB, TO 3TO 6y,n:eT npaBO
ey,n:He TOJihKO no <t>opMaJihHOMY nOHJlTHIO, Ha3hIBalOll.leMy npaBoey,n:HeM 
Bee, qTo .n:enaeT ey.n:. Ha eaMoM )l(e .n:ene TaKoe npaBoey.n:11e JlBJIJleTex qae
ThlO peBOJIIOllHOHHoro .n:eiieTBHJl. TaK Ha3hIBaeMax noJHTHBHeTeKax «<i>op
Ma» HeeoeTOHTeJihHa B npHMeHeHHH K Bell.laM, 0 KOTOphIX TYT H,n:eT peqh. 
EeJIH K BOeHaqaJihHHKY OTXOMT eOBOKYflHhie npaBOBhie noJIHOMOlJHH Beex 
opraHOB BJiaeTH, TO, eKa)l(eM, Heo6xo,n:HMOe ,n:JIJl BOeHHhIX ueneii pa3py-

3BTOpa CBll3b npaBOBblX TO'leK 3peHHll c TO'IK3Mll 3peHHll uenecoo6p33HOCTH npocrynaeT 
KaK THnH'!Hall Ha .n11cu11nn11HapHbIX ocHoBaHHllX . .[laJKe Kor.na B n11x TPY.nax pe'lb 11.neT o 
BOJIHeHllJIX II Ml!TeJKax, B Bii.UY scer.na llMeJOTCll COJI.U3TCKlle 6yHTbl. 

10 Hanp11Mep, yronosHoe cy.nonpo113so.nCTso Hocmpa II 1788 r. 11, .naJiee, § 500 ascT
p11iiciCoro YronosHoro Ko.neKca 1803 r. CM. TaKJKe: Kleinschrod. Uber das Standrecht als 
kriminalrechtliches Verfahren. Neues Arch iv des Kriminalrechts, 9. Halle, 1827. S. 275. -
0TcJO.na 6bm11 B3JITbI .naHHbie .nJill PorreK-BeJibKepcKoro cnosapll (Rotteck-Welckersches 
Staatslexikon. Bd 12. S. 421, CT3Tbll K. EyxHepa). 
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memfe KaKoro-Hn6y~h 3~aHHR BHyrpu CTIJaHbl OTHJO~h He RBJIReTCR peme

HHeM 06 OT'ly)K)l.eHHH co6crneHHOCTH, CBR3aHHhIM c IlOCTaHOBJieHHeM 0 

TOM, •:no B03MemeHHe ymep6a He rapaHTHpyeTcR. Bcero JIHlllh cpaKTH'Ie

CKaR Mepa OCTaeTCR He~ocrynHa npaBOBOH cpopMynupOBKe H He MO)l(eT 

6b1Th o6bRCHeHa ~a)l(e c IlOMOIUhJO JIJ06onhITHOro IlOHRTHR 0 KOM6HHHpo

BaHHOM ocpHUHaJihHOM ~eHCTBHH. TipyccKaR ~MHHHCTIJaTHBHaR npaKTHKa 

~onycKana TaKHe KOM6HHHpOBaHHhie aKThl, npu KOTOpbIX cpaKTH'IeCKHH 

npouecc ~OJI)l(eH o~HospeMeHHO 3aKJIJO'IaTL B ce6e BL1pa)l(aeMy10 B ~eu
CTBHH npasosy10 HHCTPYKUHJO, ~onycKana rocy~apcrna H3 coo6pa)l(eHHH 

npaKTH'IecKoro npasosoro pa3yMa s nonL3Y nocTpa~asmHx rpa)l(~aH, 

'IT06hl npe~ocTaBHTh HM B03MO)l(HOCTh o6)1(aJIOBaHHR 11 • B cnyqae nonHon 

nepe~a'IH HCilOJIHHTeJihHOH BJiaCTH, 06)1(aJIOBaHHe, KOHe'IHO, TO)l(e He 6LIJIO 

6bI B03MO)l(HO, IlOTOMY 'ITO TOr~a B ~eHCTBHH Bbipa)l(aJIOCh 6bI ~e He 

TOJihKO pacnopR)l(eHHe, HOH OTKJIOHeHHe RK06hI ~onyCTHMOro 06)1(aJIOBa

HHR, TaK 'ITO ~eHCTBJfe 3TO co~ep)l(HT B ce6e cpaHTaCTH'IeCKOe Jf306HJIJfe 

B03M0)1(HhIX KOM6HHaUHH. 

TioHRTJfe KOM6HHHpOBaHHOro ocpHUJfaJihHOro ~eHCTBHR HMeeT ~OCTO

npHMe'!aTeJihttyJO HCTOpHIO, KOTOpaR eme He HaTIHCaHa Jf KOTOpoH: Mhl ~ecb 

KocHeMCR JIHlllh BKpan.te. YnoMRHYTaR BL1me npaKTHKa BLicmero npyc

cKOro ~MHHHCTIJaTHBHOro cy~a RBJIReTCR JIHlllh cna6LIM OTroJIOCKOM roro 

conpR)l(eHHR npasosou cpopMLI H cpaKTa, TOH csoeo6pa3HOH 10pHcnpy~eH
UHH, y KOTopoH: B IlOJIHTH'IeCKOM OTHOllleHHH MO)l(eT OKa3aTbCR ~Be CTO

pOHhI: u npaBHTeJILCTBeHHO-KOHcepsaTHBHaR, u pesoJIJOUHOHHaR. TaM, r~e 

eme )l(JfBO npe~CTaBJieHHe 0 TOM, 'ITO qeJIOBeK, COBepmaJOIUHH onpe~e

JieHHOe ~eHCTBHe, CTaBHT ce6R BHe 3aKOHa, r~e npecrynHHK ipso facto 

no~BepraeTCR onane, CTaHOBHTCR «'Iy)l(e3eMueM» (hostis ), 6yHTOBIUHKOM 

HJIH BparoM OTe'!eCTBa, - TaM OH, coo6pa3HO H~ee, ~eHCTBHTeJibHO CTa

HOBHTCR H3roeM H o6'beKTOM MR KaKOH yro~HO 3K3eKYUHH. 3ro xopomo 

Bhlpa)l(eHo B crnpou cpopMyne, KoTOpaR ynoTpe6JIRnacL eme npH peson10-

11 CornacHo § 132 BToporo paJnena npyccKoro JaKoHa 06 o6meM JeMem.HoM 3.!IMHHH
CTj)HpoBaHHH, npOTHB onpeneneHHll " npnMeHeHHll npHHY.!IHTenJ.HhIX cpe.!ICTB BO ecex 
CJIY'lal!X lKaJJ06a nonaeTCll TOnhKO B nopll.!IKe H3.!I30pa, B TO epeMll KaK npOTHB pacnopR:HCe
HUR 0 npnMeHeHHH npHHY.!IHTenJ.HhlX cpe.!ICTB B03MOlKHO TaKoe lKe o6lKanoeaHne, KaK " 
npoTne pacnop11lKeHn11, o npnHy.!InTen1>HOM ncnonHeHnn KOToporo nneT pe%. Ecnn lKe 
nonm.tHll npoTne eonn cooTeeTcTBy10mero nnua npnMeHlleT Henocpe.!ICTBeHHOe npneylK
neHne, He 061>11CHHB eMy 3apaHee, qTQ HMeHHO OT Hero Tpe6yeTCll, TO «lf>aKTnqecKOe 
.!IOCTHlKeHne Tj)e6yeMoro COCTOllHHll Hap11ey c npnMeHeHHeM Toro nnn HHoro npHHY.!IH
Ten1>Horo cpencTBa BKnlOqaeT e ce611 n (e1>1palKeHHoe Ha nene) pacnop11lKeHne o .!IOCTHlKe
""" TaKoro COCTOllHHll», T. e. Ha npaKTHKe nnuo, qJ,ff HHTepec1>1 JaTj)arnBalOTCll, He .!IOnlKHO 
TepllTi> B03MOlKHOCTh o6lKanoeaHHll HJ-Ja TOro, qTQ nonHl.{Hll neikTByeT HeJaMeMHTenJ.HO 
n via facti (nocrnHoeneHne B1>1cll1ero a.!IMHHHCTj)aTHBHoro cyna OT 30 Maprn 1911 r., 
Pr. Verw.-Bl. Bd 33, 1912. S. 199; CM. TaKlKe nocTaHoeneHHe OT 24 ceHT116p11 1909 r., 
Pr. Verw.-Bl. Bd 32, 1911. S. 346--348; Brauchitsch M. von. Verwaltungsgesetze. Bd I. 
22Aufl. Berlin, 1918. § 132. Anm. 10. S. 263). 
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QHH 1793 r. H BLirmI.D.HT KaK o6MrnneHHe BHe JaKoHa (hors la loi): 
«11 Ka)l(,!J.blH qipaHQY3 ofol3aH c-rpemITb B Hero H rHaTbCJI 3a HHM» (et tout 
Fran~ais sera tenu de tirer et courir sus.) 12 . B XVII-XVIII BB. npaBo 
B cnyqae oc-rpou HY)l(,!J.LI HeMe.u.neHHO pacc-rpenHBaTL 6e)l(aBrnero .u.eJep
THpa, con.u.aTa, npoJIBHBrnero -rpycocTL nepe.u. BparoM, HnH npe.u.aTenJI 
ofu.JICHJinOCb TeM, qro TaKOH qenoBeK HH30K H HaXO,!J.HTCJI BHe 3aKOHa13 . 
Ho qacTo B03HHKaeT H BH.D.HMOCTL He3aMe.D.nHTenLHO BhlHeceHHoro H TyT 

)l(e HcnonHeHHoro npHroBopa14 • HHor.u.a o6a MOTHBa npHBO.ll.JITCJI O.D.HO
BpeMeHHO: ecnH B KaKOM-nH60 HCKmOqHTenLHOM cnyqae -rpyc HnH npe.u.a
Tenb oTeqecTBa MO)l(eT 6LITL o6e3Bpe)l(eH Ha MeCTe H ecnH «npocrynoK 
ero caM no ce6e J1BnJ1eTcJ1 H o6BHHHTeneM H CBH.D.eTeneM» (Lunig. 
II, 1414 ), TO pacc-rpen BHHOBHHKa MO)l(eT pacueHHBaTLCJI O,!J.HOBpeMeHHO 
KaK ceHTeHQHJI H 3K3eKyUHJI, KaK BLrneceHne npHroBopa u ero ucnonHe
HHe. B qacTHOCTH, Ha MecTe npecrynneHHJI npe.u.aTenJI MO)l(eT pacc-rpenH
BaTL o<t>Huep. 3ro ofu.JICHeHHe, KOTOpoe, KpOMe npoqero, npHBO,!J.HilOCb " 
B onpaB.D.aHHe y6uncTBa BanneHrnTeHHa15 , onepHpyeT O.D.HOBpeMeHHO 
H IlOHJITHeM Ofu.JIBJieHHJI OilaJihl, H IlOHJITHeM KOM6HHHpOBaHHOro o<t>m.i:n
aJihHOro .u.enCTBHJI, KOTopoe MO)l(eT 6LITb COBeprneHO mo6hlM rpa)l(,!J.aHH
HOM rocy.u.apcTBa KaK «OKKa3HOHaJihHbIM opraHOM rocy.u.apcTBeHHOH BJia
CTH» (eCJIH yno-rpe6HTb 3,!J.eCb 3TO Bbipa)l(eHne r. EJIJIHHeKa). PeBOJIIOQHJI, 
KOHeqHo )l(e, MO)l(eT c TaKHM )l(e ycnexoM IlOJih30BaTbCJI 3THM IlOHJITHeM 

12 TaKoso npoweHne nporns ,L{IOM)'pi.e (Recueil. III, 32). 
13 Ludovici. Op. cit. S. 143-144. - lb CTaTeHHoro nnci.Ma <l>ep.!IHHaH,!la II: «A KTO 

y6eJKHT c BbIIlJiaqeHHblM lK3JIOB3HbeM, TOM)' OTnJiaTHTb 6e1 cy.na H CJie,!lCTBHJI; ero OCJiaBHTb 

no,!lJieQoM H JIHWHTb cso6oitM, oxpaHld H conpoBolK.!leHHJI. CornacHo aHrnHHCKOM)' npasy, 

eCJIH H3MeHHHKa (felon) HeJib3JI HHaqe OTBpaTHTh OT 6ercTBa, OH JtOJIJKeH 6i.m HeMe,!lJieHHO 

y6HT, H 3,!leci. MaTepHaJIHJyeTCJI npe,!lCTaBJieHHe 0 TOM, qro CBOHMH nocrynKaMH MOJKHO 

noCTaBHTb ce6J1 so BHenpasosoe nOJioJKeHHe» (Wiljling. Der administrative Waffengebrauch. 

Wien, 1909. S. 106---107). 
14 Wiljling. Op. cit. § 2. S. 7 ff. 
15 IloJ1BHBweecJ1 s 1634 r. anonoreTnqecKoe coqnHeHHe «Ilo.!lpo6Hi.18 H ocHoBaTeni.

HbIH ,!10KJl3.!l 0 npe.!lOTBpameHHH YJKaCHOro npe,!laTCJibCTBa <l>pH,!lJIJIH)tQa H ero npncneWHH

KOB»: «CJIOJKHB, itanee, see p33YMH1>1e npasa, a npelK,!le scero ycrnHOBJieHHJI CsllIUCHHOH 

PHMCKOH HMnepHH, B TaKoro poita npecrynJieHHJIX, npe,!laTCJibCTBax, BpaJKite6HldX ,!leH

CTBHJIX H no Henpepb!BHbIM JtOHOCaM 0 spe,!le BennqecTBy, noCKOJibKY OHH OK333JIHCb Heo

nposepllCHMld H noCKOJibKY ,!leJia HeJierKO npHBeCTH K npaBOBOMY COCTOJIHHIO HJIH no KaKHM 

HHbIM npnqnHaM npoMe,!lJieHHe rpo1HJI0 61.1 onacHOCTblO scei-i CTPaHe, nocTaHOBHJIH He 

TPe6osaTb HHK3KOro HOBOro npouecca HJIH ceHTeHQHH, KpOMe KaK CaMOro HCnOJIHeHHJI 

npnrosopa, KOTOpldH J)teci. 6y.!leT BMeCTO ceHTeHQHH, a K3lK,!lOMY H B )TOM cnyqae ,!lOnyc

THTb, ~061.1 npOTHB oqeBH)tHOrO Bpara OTeqeCTBa .•. npHBeJI npnrosop B HCnOJIHeHHC». 

Jll060nldTHblH OTBeT Ha 3TO COiteplKHTCJI B «,l(OHeCeHHH HJ IlapHaCCO» (CM. BblWC, C. 107, 
npHM. 74), p. XXIII: 6Mno 61.1 npornsHo MelK.!lyHapO.!IHOMY npasy iteJiaTi. noJt,!laHHbIX 

l!CaJI06IUHKaMH, cyJtbJIMH H )KJeK)'TOpaMH B OTHOIIleHHH Tex, KTO Ha,!l HHMH HaqaJibCTByeT, 

HHaqe ((JK3JI06a H HCnOJIHeHHe npnrosopa CJIHIIIKOM 61d ynoito6HJIHCb .!lpyr .!lpyry, H HC

nOJIHeHHe ,!laJKe npe,!11IIeCTBOB3JIO 61>1 l!CaJI06e». 
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u «npuroeapueaTL» eeoux npOTHBHHKOB K paeeTpenyl 6 • TaKHM o6paJoM, 
eeTeeTBeHHOnpaBOBaJI npo6neMa, eoeTo'1mrui: B TOM, MO)l(eT JIH e qpe3Bbl
qaifHblM noJIO)l(eHHeM H BOHHOH Beex npoTHB Beex Boo6me 6LITL eonp'1-
X<eHo KaKoe 6bI TO HH 6bIJIO npaBOBOe eoeT0'1HHe, Bee eme oeTaeTe'1 aicry
aJibHOH. Ho ,nn'1 npaBoBe,neHH'1 B 3THX KOHeTPYKUH'1X npouexo,n'1mero via 
faeti rnaBHbIM '1BJI'1eTe'1 TO, qTQ OHH HniOpupylO'r HMeHHO eaMO eymeCTBO 
npaBa, T. e. ero ipopMaJibHYIO eTopoHy17 . 

HLIHe, KOHeqHo, pa.nu npaBOBbIX HHTepeeoB HMeHHO ,nJI'1 BOeHHOI'O 
IlOJIOX<eHH'1 Be.neTe'1 noHeK p'1,na ipopMaJibHbIX npe.nnueaHHH. IlyeTb 3TO 
KaeaeTe'1 H He TeaTPa BOeHHblX .neifeTBHH B 6opb6e e BHellIHHM BparoM 
HJIH B KOJIOHHaJibHbIX 6HTBaX, HO 3aTO BilOJIHe OTHOeHTe'1 K 6opb6e e no
JIHTHqeeKHMH npoTHBHHKaMH BHYTPH CTPaHLI, T. e. TaM, r.ne .neifeTBH'1 ro
ey.napeTBa HanpaBJieHLI npoTHB ero eo6eTBeHHLIX rpa)l(.llaH. Ho TaKHe 
ipopMaJibHbie npe.nnueaHH'1 3aTparHBalOT He eaMH 3TH .neH:eTBH'1, a TOJibKO 
HX npe.nnoebIJIKY. 3ro BaX<HOe pa3JIHqHe eBO,nHTe'1 K pa3HHUe Me)l(.lly ,nBYMJI 
eoeeprneHHO pa3JIHqHbIMH BH,naMH npaBOBOro yperynupoBaHH'1, a HMeH
HO TaKOI'O, npH KOTOpOM ,naeTe'1 eo.nep)l(aTeJibHOe onueaHHe ipaKTuqeeKHX 
o6eT0'1TeJibeTB, H .npyroro, npH KOTOpOM eoo6pa3HO it>aKTuqeeKHM 06-
eTOHTeJibCTBaM onueb1BalO'feH TOJILKO npe.nnoeLIJIKH. B OTJiuque OT 6eJye
noeHoif ueneeoo6pa3HOCTH BeHKOe npaBOBOe HOpMHpOBaHHe no,npaJYMe
BaeT HeKoe orpaHuqeHue. Me)l(.llyttapo,nHoe orpaHuqeHue npuMeHeHH'1 
eoeHHO-TexHuqeeKHX epe,neTB npaBoM BOHHLI B .nyxe Me)l(.llyHapo,nHoro 
npaea, K npHMepy 3anpeT HeKOTOpbIX BH,llOB BOOpYX<eHHH, HeHee Beero 
o6HapyX<HBaeT npoTHBOilOJIOX<HOCTb npaBOBOro HOpMHpoBaHH'1 H eurya
THBHO-TeXHHqeeKOH ueneeoo6pa3HOeTH. Ho eTPeMneHHe K npaBoBoMy 
yperynupoBaHHIO pa3BepTbIBaHH'1 epe.neTB BOeHHOH BJiaeTH npOTHB rpa)l(
,naH eo6eTBeHHOro roey.napeTBa MO)l(eT npHBeeTH K TOMy, qTo npHMeHe
HHe TaKHX epe.neTB 6y,neT OTKJia,nbIBaTbe'1 Bee ,llaJibllle H ,llaJibllle, qTo no
TPe6ylO'feH Bee HOBbie rapaHTHH TOMy, qTQ 3KeTPeHHaJI Heo6xo,nHMOeTb 
6y.neT npH3HaHa TOJibKO TOr,na, Kor.na OHa .neifeTBHTeJibHO YX<e HaerynHJia. 
Ho eenu YX< .neno .noxo.nuT .no npuMeHeHH'1 3THX qpe3BL1qaifHL1x epe.neTB, 
TO npaBOBOe perynupoBaHHe eo.nepX<aHH'1 eooTBeTeTByiomux .neifeTBHH, 
eeJIH OHH Boo6me ,!J,OJIX<Hbl 6LITb npe.nnpHHHTbl, npeKpamaeTeH. 3.neeb 

16 29 MaJlTa 1920 r. MHHHCTp peiixceepa recnep Ha 157-M 3aCe)laHHH HeMeQKOro 
HaQHOH3IlbHOro co6paHHll ornacHn B03383HHe pyKOBO)lCTBa KOMMYHHCTH'leCKOH peeomo
QHH B Jlyiic6ypre (OT 25 MapTa). 8 B03383HHH roeopnnocb: «IlO.ll.llepJKaHHe nopllllKa ff 

6eJonacttocrn ocy11.1eCTBnlleTCll cHnaMH Hapo11Hoii o6opoHbl. Krn 6ylleT YJIH'leH e rpa6e
JKe, pa36oe, BOpOBCTBe ff pOCTOBll.\H'leCTBe, TOT no 33KOHY eoennoro epeMeHH 6y11eT pac
CTpeilllH Ha MeCTe». 

17 BecbMa y,ua'IHO JaMC'lanne lliTeiinneiina (Steinlein A. Die Form der Kriegserkllirung. 
Miinchen, 1917. S. 144): «Ynop JienaeTCll na <j>opMY ofu.J1eneHHll ... TOT, KTO y6nn '!enoee
Ka, He MOJKeT onpaBllblBaTbCll TeM, 6y,urn pe'lb uma 0 .lly:lilH, B KOTopoii nepBblH BblCTpen ff 
6bin BblJOBOM». 
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HOpMHposam1e .uomKHO orpaHHqlfThCH ToqHhIM OilHCaHHeM npe.unocbIJIOK, 

npu KOTOphlx HacrynaeT 3KCTpeHHaH Ha,uo6HOCTh. Tor.ua nu6o B 3aKoHe 

rosopHTCH 0 TaKHX <t>aK"mqecKHX o6CTOHTeJibCTBax, KOTOpb!e co.uepx<aT 

HCTHHHO COOTBeTCTByIOmHe <t>aK"mqeCKHM o6CTOHTeJibCTBaM, T. e. TOqHo 

OilHCaHHhie, IlOHHTHH, JIH6o nocpe,UCTBOM CBoero po.ua pa3,neJieHHH BJia

CTett 3TOT 3aKOH IlbITaeTCH C03,UaTb rapaHTHH, npe.uocTaBJIHH npaBO npHHH

MaTb perneHHe 0 npe,unOCbIJIKax 3KCTPeHHOro cnyqaH He BOeHHhIM BJia

CTHM, KOTOpbre MOryT 3<l><l>eKTHBHO ocymecTBHTb Heo6xo,nHMbie .nettCTBHH, 

a KaKOH-HH6y,uh .upyroii HHCTaHUHH. Ho TaKOe pa3,UeJieHHe KOMneTeHUHH 

He pa6orneT B cnyqae HeornmKHOH Heo6xo,nHMOCTH. KaK npu Heo6xo.uu

MOH caMoo6opoHe, ecJIH HaJIHUO npe.unocbIJIKa, T. e. Henocpe,ucTBeHHOe 

npoTHBOnpaBHOe Hana,ueHHe, TO MO)l(HO npe.unpHHHTb Bee MepbI, Heo6xo

,UHMbie MH ero OTPa)l(eHHH, H HHKaKoe co,uep)l(aTeJibHoe npe.ucrnsneHHe 

0 Tex Mepax, KOTOpbie .U03BOJIHeTCH npHHHTh, He Jie)l(HT B o6JiaCTH npaBO

BOro peryJIHpOBaHHH, IlOCKOJibKY nocne,uHee He .uaeT OilHCaHHH <t>aKTH

qecKHX o6CTOHTeJibCTB, a TOJibKO yKa3bIBaeT Ha TO, qTO mpe6yemcR .ll;JIH 

o6opOHhl, - ToqHo TaK )Ke, eCJIH y)l(e HMelOT MeCTO BhlrneynOMHHYThie 

npe,unOChIJIKH .!l;JIH ,uettCTBHH 3KCTPeHHOH Ha.!l;06HOCTH, HaqwHalOTCH H mpe-
6ye.Mble noJIO)l(eHHeM semeii ,ueiicTBHH. Ho nocKOJihKY CYTh npasa Ha He

o6xo,nHMYIO caMoo6opoHy COCTOHT, .uanee, B TOM, qTo perneHHe 0 npe.u

IlOChIJIKax npOTHBOnpaBHOro ,nettCTBHH npHHHMaeTCH B CHJIY COBeprneHHH 

caMoro 3TOro ,nettCTBHH, qTo, CTaJIO 6hITh, He MO)l(eT 6hITb yqpe)l(,UeHa 

HHCTaHUHH, KOTOpaH .no npHMeHeHHH npaBa Bh!IlOJIHHJia 6bl <t>opMaJihHYIO 

IOpH,nHqecKyw nposepKy Ha npe,uMeT Toro, HMelOTCH JIH npe.unoCbIJIKH 

,UJIH Heo6xo,UHMOH caMoo6opoHbI, TO H 3,UeCb, B ,UOilO,UJIHHHO 3KCTPeHHOM 

CJiyqae, TOT, KTO COBeprnaeT BhIHY)l(,UeHHOe .nettCTBHe, OKa3bIBaeTCH He

OTJIHqHM OT Toro, KTO pernaeT, HaCT)'IlHJI 3TOT 3KCTpeHHhIH cnyqaj:i HJIH 

HeT. 3TH IlOJIO)l(eHHH H~HO paccMaTpHBaTb B KaqeCTBe sceo6mwx npaBO

BhIX roqeK 3peHHH, qTo6bI npHnO,UHHTb ,UaJibHettrnee pa3BHTHe Ha,U ypoB

HeM HCTOpHqecKOH CJiyqaiiHOCTH. 

YcTPeMJieHHH <l>paHUY3CKOH peBOJIIOUHH B nepsoii ee qacTH, .no na.ue

HHH HK06HHCKOro pe)l(HMa, KaK 06 3TOM IlOCTOHHHO rosopHJIOCb B KOH

CTHT)'UHOHHhIX npoeKTax H caMHX KOHCTHT)'UHHX, CBO,UHJIHCb K TOMy, qro-

6b! OCTaBHTb apMHH TOJihKO 3<t><t>eK"rHBHOe .nettCTBHe (agir), HO He npHHHTHe 

perneHHH H IlOCTaHOBJieHHH B npaBOBOM CMhICJie, He .uasaTb BOeHHhIM 

«pacc~,uaTb». llHhIMH CJIOBaMH, BOeHHhIH KOMaH,uy10muii ,UOJI)l(eH BCe

r.ua OCTaBaTbCH JIHllib HHCTpYMeHTOM HanpaBJIHIOmeii ero .nettCTBHH rpa)l(

,uaHCKOH HHCTaHUHH. OH TOJihKO HHCTpYMeHT, a He KOMHCCap, roqHO TaK 

)Ke, KaK KOMHCCapOM He HBJIHeTCH H KOMaH.UHP OTpH,ua, OTKOMaH,UHpOBaH

HOro .!l;JIH npHBe,UeHHH B .nettCTBHe KaKoro-JIH60 npurosopa. B OTHOllieHHH 

BHernHett BOHHhI 3Ta Il03HUHH He Morna 6bITb coxpaHeHa, IlOTOMY qro 3,UeCb 

soeHHM aKUHH no caMoii CYTH .uena pacnpocTPaHHeTCH 3a paMKH qwcro 
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BOeHHOH 3KClpeHHOH Ha;::J;06HOCTH. HanpOTHB, B OTHOIIIeHHH BOeHHbIX ,n;eii
CTBHH npOTHB rpa)f(.ZJ;aH co6cTBeHHoro rocy,n;apcTBa BHYTP" cTpaHbI 3Ta 
noJHUHH y,n;epxmsanacb TeM Hacrniiqusee. KaK CKaJaHo B CTaTbe 13 npo
eKTa ,[(eKJiapauuu o npasax qenoseKa H rpa)f(.ZJ;aHHHa, aBTopoM KOTOporo 
6MJI Cueiiec, BHYTP" ClpaHbI BOeHHaH cuna HH npu KaKHx o6cTOHTeJib
cTBax He ,n;omKHa npHMeHHTbCH npOTHB rpa)l(,ZJ;aH rocy,n;apcTBa - Te3HC, 
KOTOpbIH B IlOJIHTHqecKOM OPTHOIIIeHHH BXO,ZJ;HT B COBOKYilHYJO peBOJIIO
UHOHHYlO CHCTeMy, HanpaBJieHHYIO Ha ocna6JieHHe KoponeBCKOH HCilOJI
HHTeJibHOH BJiaCTH. EcJIH BOeHHbIH KOMaH,ZJ;YlOIUHH He HBJIHeTCH KOMHcca
poM, TO, CJie,ZJ;OBaTeJibHO, He HBJIHeTCH OH " KOMHccapoM-,ZJ;HKTaTopoM, 
a HMeHHO HHClpyMeHTOM ,ZJ;HKTaTYPbI, eCJIH TaKOBaH scrynaeT B ,n;eHCTBHe. 
KoHeqHo, Ha nepBbIX nopax Ha,n;eHJIHCb o6oi1THCb npocTo JanpocoM o BO
eHHOH no,n;,n;ep)l(Ke co CTOpOHbI rpa)f(.ZJ;aHCKHX snacTeii. IIonaranH, qTo 
HMeIOT ,n;eno TOJibKO c HeJaKOHHbIMH c6opHIUaMH (riots), a He c rpa)f(,ZJ;aH
CKOH BOHHOH. IIo 06pa3uy aHrnttiicKoro JaKoHa 06 oxpaHe o6IUecTBeHHO
ro CilOKOHCTBHH 6bIJI HanucaH 4>paHUY3CKHH JaKOH OT 21 OKTH6pH 1789 r. 
«npOTHB HeJaKOHHbIX c6opHIU, HJIH 0 BOeHHOM IlOJIO)l(eHHH» ( contre !es 
attroupements ou loi martiale ), Kor,n;a B IIaptt)l(e Haqanucb rono,n;Hbie 6yH
TbI u HauuoHaJibHoe co6paHtte, HeJa,n;onro ,n;o Toro nepeexasIIIee HJ Bep
canH B IIaptt)l(, o6Hapy)l(ttJio Heo6xo,n;uMocTb JaIUHIUaTb csou Jace,n;aHHH 
OT Hanopa TOJIIlbl 18 . 3aKOH BMeHHJI o6IUHHHbIM BJiaCTHM npaso H o6HJaH
HOCTb B cnyqae yrp03bl o6IUeCTBeHHOMY CilOKOHCTBHlO (tranquillite) o6bHB
JIHTb, qrn soeHHaH cuna (force militaire) HeMe,ZJ;JieHHO 6y,n;eT npttMeHeHa 
,n;nH soccTaHOBJieHHH o6IUeCTBeHHoro nopH,n;Ka ( ordre ). Ha o6IUHHHbie 
BJiaCTH BOJJiaranacb OTBeTCTBeHHOCTb Ja Bee nocJie,ZJ;CTBHH B03M0)l(HOro 
npoMe,n;neHHH. BoeHHoe noJIO)l(eHtte cqHTaeTcH o6'bHBJieHHbIM, Kor,n;a 
B rnaBHOM OKHe ropo,n;cKOH paryIIItt BbIBeIIIttBaeTCH KpacHbIH <Pnar. O,n;
HOBpeMeHHO o6IUHHHbie BJiaCTH npocHT KOMaH.ZJ;ttpos HauuoHaJibHOH rnap
.ZJ;HH, T. e. OTpH.ZJ;OB rpa)f(,ZJ;aHCKOH o6opOHbI, a TaK)l(e )l(aH,n;apMepHIO HJIH 
perynHpHbie BOHCKa 06 oKaJaHHH Boop~eHHOH noMOIUH. IIo cHrnany 
KpacHoro qrnara Bee Hapo,n;Hbie c6opttIUa (attroupements), c opy)l(HeM 
HJIH 6e3, CTaHOBHTCH yroJIOBHO HaKaJyeMbIMH H ,ZJ;OJI)l(Hbl 6bITb pa.30rHaHbI 
c npuMeHeHtteM Boopy)l(eHHOH CHJibI. PeKBH3ttposaHHbie no,n;pa3,n;eneHHH 
(HauuoHaJibHaH rnap,n;ttH, )l(aH,n;apMepuH HJIH perynHpHbie soiicKa) o6HJa
Hbl no,n; KOMaH,ZJ;OBaHHeM CBOHX o<t>HuepoB " B conpoBO)l(,ZJ;eHHH no Kpaii
HeH Mepe O,ZJ;HOro 06IUHHHOro quHOBHHKa HeJaMe,ZJ;JIHTeJibHO BbicrynaTb 
K Mecry TaKHX CKOnJieHHH, npuqeM TO)l(e no,n; KpaCHbIM <t>naroM. qHHOB
HHK (a He o<t>uuep) ,ZJ;OJI)l(eH cnpOCHTb y co6paBIIIeHCH TOJIIlbl, B qeM npH
quHa CKOilJieHHH. Tor,n;a TOJIIla HMeeT npaBO BbI,ZJ;eJIHTb IIIeCTepbIX qeJio-

"Duvergier. I, 62; Baudouin. I, 142. OpoeKTM MHpa6o H TapllCe CM.: Arch. Parl. IX, 
444, 452, 472, 474. 
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BeK, KOTOpble omamalOT ee )l(a.JJ06bl H npomeHHJI, OCTa.JJbHbie TOT'laC X<e 
,noJIX<HhI, He OKaJLIBaH conpoTHBJieHHH, OTCT)'nHTh. EcJIH 3Toro He npoHc
xo,nHT, TO 06IUHHHbie 'IHHOBHHKH rpoMKHMH npH3bIBaMH npe.nnaralOT HM 
pa30HTHCL no CBOHM KBaPTHpaM. Tpe6oBaHHe 3B)"IHT rnx: « YBe,noMJIHeM, 
'ITO ofu.HBJieHO BOeHHOe nOJIOX<eHHe, 'ITO Bee CKOnJieHHJI Hapo.na C'IHTa
IOTCJI npOTHB03aKOHHblMH; ecJIH rpa)l(,l{aHe He pa30H,l{YfCJI, 6y,neT OTKpbIT 
oroHL» (avis est donne que la Joi martiale est proclamee, que tous 
attroupements sont criminels; on va faire feu: que les citoyens se retirent). 
EcJIH TOJina MHpHO OTCTYilaeT, TO npecne,noBaHHIO no 11pe3Bbl'laHHOH npo
ue.nype H HaKa3aHHIO no,nBepralOTCH TOJILKO 3a11HH1UHKH. EcnH X<e Tonna 
YX<e COBepmHJia KaKHe-HH6y,nb aKTbl HaCHJIHJI .no JIH60 BO BpeMJI orname
HHJI 3TOro Tpe6oBaHHJI HJIH OTKa3bIBaeTCJI pacxo,nHTbCJI nocne Toro, KaK 
OHO 6LIJIO omameHO B TPeTHH pa3, TO B XO.rt nycxaeTCJI BOOpYX<eHHaH CHJia. 
IlpaBOBOe 3Ha'leHHe ,neHCTBHH BOeHHbIX, KOTOpbie Ha'IHHalOTCJI nocne Toro 
KaK 6bIJIH BbIIlOJIHeHbl 3TH cpopMa.JJbHbie npe,nnHCaHHJI, 3aKOHOM 1789 r. 
onHCaHbl BnOJIHe JICHO, npH'IeM TaK, 'ITO onHCaHHe 3TO ,neMOHCTPHPYeT 
COOTBeTCTBHe 3aKOHa npeX<HHM paThJICHeHHJIM OTHOCHTeJibHO BOeHHOro 
noJIOX<eHHJI: «BOOpYX<eHHaJI CHJia pa3BOpa'IHBaeTCJI npOTHB 6}'HTOBIUHKOB 
HeMe,l{JieHHO (T. e. B cnyqae COBepmeHHbIX aKTOB HaCHJIHJI HJIH npH OTKa-
3e paJOHTHCb nocne TPOeKTPaTHoro npH3bIBa), npu'leM HUKmo He Hecem 
omBemcmBeHHocmu 3a co6&1muJl, Komop&1e Mozym npu 3moM npou3ou
mu» (la force des annes sera a l'instant deployee contre les seditieux sans 
que personne soit responsable des evenements qui pourront en resulter). 
06 y11aCTHHKax c6opHIU, COBepmalOIUHX npecrynHbie ,neJIHHJI, CKa3aHO, 
'ITO OHH no.nneX<aT HaKaJaHHIO B TOH Mepe, B KaKOH «HM ~anocb yiiTH OT 
ornH BOeHHLIX» (echapperont aux coups de la force militaire). Bo BCeM 
3TOM pemaMeHTe HCXO,l{JIT H3 Toro, 'ITO BCJI HHHUHaTHBa H BCe ynpaBJieHHe 
onepauHeH OCTaeTCJI B pyKax o6mHHHbIX BJiaCTeH (H36paHHbIX rpa)l(,l{aHa
MH), a BOeHHOe KOMaH,l{OBaHHe JIBJIJleTCJI TOJibKO nocJiymHOH HM HCnOJI
HHTeJibHOH BJiaCThlO. 

B .nexpeTe KOHCTHTYQHOHHo-yqpe,nHTeJILHoro HauHoHa.JJLHoro co6pa
HHH OT 23 cpeBpa.JJH 1790 r. (Duvergier. I, 120) K 061UHHHblM BJiaCTJIM 
06pama10TCJI c npH3blBOM ofu.HBJIJITh BOeHHOe noJIOX<eHHe npH BCJIKOH 
yrp03e o6mecTBeHHOH 6e3onacHocTH H npH Ha6ope Boiicx B3aHMHO no.n
.nepxmBaTh .npyr .npyra . .IJ:expeTOM OT 2 HIOHH 1790 r. (Duvergier. I, 235) 
061UHHaM TOX<e BMeHJleTCJI 06J13aHHOCTb no noMepX<aHHIO o6mecTBeH
HOH 6e3onacttocTH H nopH,nKa, Bee .no6ponopH,no11HLie rpaX<.ztaHe (honnetes 
gens) ,l{OJIX<Hbl co,neHCTBOBaTh HM B o6e3Bpex<HBaHHH HapymHTeJieH 06-
mecTBeHHOro nopH,nxa, nocne,nHHX cne.nyeT o6bHBHTh BparaMH KOHCTHTY
UHH, HauHoHaJihHOro co6paHHJI, Hapo.na H KOpOJIJI, OHH no.nnex<aT apeczy 
H .nomKHbl 6LITh HaKa3aHbl no 3aKoHy, HO Bee 3TO «6e3 ymep6a HCnOJIHe
HHIO 3aKoHa o BOeHHOM nonoX<eHHH» (sans prejudice de !'execution de la 
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loi martiale ). HaunoHaJibHaJI raap.UHH, )l(aH.uapMepIDI H aoifcKa ,llOJI)l(HbI 

H,llTH HaBCTpeqy npomeHHHM a,llMHHHC'TpaTHBHbIX opraHOB, qTo6bI npe

ce% HapymeHHH o6iuecTBeHHOro CilOKOHCTBHH H CJie,llHTb Ja yaa)l(eHHeM 

K JaKoHaM. HapH.llY c 3THM yxce BBO.llHTCH qpeJBb1qaifHb1e cy.ULI, KOHM B 

BH,lle KOMHCcapcKoro nopyqeHHH nepe.uaeTCH npHHHTHe pemeHHH 0 MHTe

)l(ax H TOMY no.uo6HbIX npecrynneHHHX19 • 0 TOM, qrn HauHOHaJibHOe co-

6paHHe caMO npoCHT KOpOJIH OT,llaTb Tpe6yeMbie npHKaJbl ero BOeHaqaJib

HHKaM H KOMHCCapaM, y)l(e ynOMHHaJIOCb BbIIIIe20 • 

Kor.ua aoccTaHHe Haqano pa3pacTaTbcH, JaKOH o aoeHHOM nono)l(eHHH 

6bm pacmupeH B TOM CMblCJie, qTo TaM, r.ue o6iuecTBeHHOMY CilOKOH

CTBHIO yrpO)l(alOT IlOBTOpHble 6ecnopH,llKH, BOeHHOe IlOJlO)l(eHHe o6'bHB

JlHeTCH Ha ,!lnHTeJlbHbIH cpoK H OCTaeTCH B CHne Ha BCeM ero npOTH)l(eHHH. 

B TeqeHne 3TOro apeMeHH, noKa aoeHHoe noJIO)l(eHHe He 6y.ueT cHoaa oqm

UHaJibHO OTMeHeHO, ace co6paHHH OCTalOTCH IlO,ll 3anpeTOM. 0,llHOBpeMeHHO 

c 3THM .uo6aBJieHHeM BbIIIIeJI JaKOH OT 26 HIOJIH 1791 r. npOTHB HapO,llHbIX 

c6opHIU, KOTOpbIH pernaMeHTHpOBaJI IlOJIHOMOqHe rpa)l(,llaHCKHX BJlaCTeH 

M06HJIH30BaTb ,llnH pa3roHa TaKHX c6opHIU BOOpyx<eHHYIO CHJIY H o6HJbl

BaJI Ka)l(,lloro rpa)l(,llaHHHa npH HJBeCTHbIX ycJIOBH.sIX CO,lleHCTBOBaTb no

,llaBJieHHIO MHTe)l(eH21 . Ha o6IUHHbI BOJJiaraeTCH OTBeTCTBeHHOCTb Ja yiuep6, 

19 Xo.zurraiicTBO o TOM, 'IT06L1 ccj>opMnpoeaTb cy.n HJ caMoro HaunoHarrbHoro co6pa
HHll, 'IT06bl OH BblHOCHil npHroBOpbl no TaKHM .nenaM (OHO o6C}')K,llaJIOCb B OKTll6pe 1789 r. 
O,llHOBpeMeHHO c JaKOHOM 0 BOeHHOM nonoJKeHHH), 6bmO OTKilOHeHO no KOHCTHTyQHOH
HblM coo6pallCeHHllM, CBll3aHHbIM c yqeHHeM o paJ.neneHHH enacTeii. Po6ecnbep C'IHTarr 3TH 
coMHeHHll HecepLe3HbIMH (Arch. Par!. IX, 4 74 ). ,L{eKpeToM JKe OT 21 OKTll6pll 1787 r. 
(Duvergier. l, 63) napHlKCKHH maTne 6Lm ynonHOMO'leH npHHHMaTb 6e3anennllQHOHHble 
peweHHll no BCeM lKaJI06aM 0 npeczynneHHllX npOTHB Hapo.na, .no Tex nop noKa He 6bm 
yqpeJK.neH oco6L1ii TpH6Yffarr; enpo'leM, no «nopyqeHHe» pacnpocrpaHllilOCb H Ha npo
ueccbl npoTHB aBTOpOB KpaMOilbHblX CO'IHHeHHH (.neKpeT OT 31 HIOilll 1791 r., Duvergier. 
I, 308); CM. TaKJKe .neKpeT OT 5 MapTa 1791 r. (nepe.na'la BbJHeceHHll npHroeopa no HeKOTO
pblM npaeoHapyweHHllM opneaHCKOMY TpH6yHany ,llilll npHHllTHll OKOH'laTeilbHOro pewe
HHll. - Duvergier. II, 289). B TOilbKO 'ITO ynoMllffYTOM .neKpeTe OT 2 HJOHll 1790 r. pll.llY 
npe.nce.naTenbcKHX cy.noe 6Lmo nepe.naHo npaeo B nepeoii H nocne.nHeii HHCTaHQHH npHHH
MaTb peweHHll no .nenaM o MllTeJKax c o6ll3aTenbHbIM npe.nocTaeneHHeM HaunoHarrbHOMY 
co6paHHIO cne.nCTBeHHblX H ,llOKaJaTeilbHblX MaTepnarroe. 

20 CM. BbIWe, c. 175. - ,L{enapTaMeHTCKHH KOMHCcap B T3KHX cnyqallX TOJKe nonyqaeT 
nonHOMO'IHe 6paTb B CBOH PYKH nonnueiicryJO Bil3CTb B TOM HilH HHOM ropo.ne H ocywe
CTBilllTb Ha,ll3op'3a HcnonHeHHeM 33KOHOB (.neKpeT OT 8 HIOHll 1790 r. - Duvergier. I, 243; 
6ecnopll.llKH B llineTDJTa,llTe ). KoponeBCKHM KOMHCCapaM OTKpbITO npe.nocTaBillleTCll nonHo
MO'IHe B Tex ropo.nax, r.ne OK33blB3CTCll conpOTHBileHHe HilH enaCTllM aKTHBHO MemaJOT 
BblTIOilHllTb HX CilYJKe6Hble o6ll3aHHOCTH, 3anpaWHBaTb no.n.nepllCKY BOOpYJKeHHOH CHnbl H 
OT,llaBaTb pacnoplllKeHHll 0 npecne.noeaHHH 3a'IHHIQHKOB (.neKpeT OT 8 HIOilll. - Duvergier. 
I, 274). 

21 Duvergier. III, 162; Baudouin. XVI, 306: KaJK.llbIH rpaJK.naHHH YJKe no .neKpezy OT 
28 cj>eeparrll 1791 r. (Duvergier. II, 250) 06J1JaH (ToJKe no aHrnHiicKoMy o6paJuy) npniiTH 
Ha nOMOIQb npe.ncTaBHTenJO o6IQeCTBeHHOH enaCTH, ecnH TOMY OKa3blBaeTCll conpOTHBne
HHe H OH npOH3HOCHT napOilb «.neiiCTBYJO no 3aKOHY>> (force a la loi). 
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HaHeceHHbIH MaccOBbIMH 6ecnopH,ll,KaMH. Ho saxrno, 'ITO Tenepb HalJHHaeT 

CKa3blBaTbCSI HeH36exrnoe CJie,nCTBHe qpe3BbllJaHHOro npaBa, H TOT, KTO 

ero ocymecTBJISieT, npHHHMaeT H perneHHe 0 TOM, HaJIHlJeCTBYIOT JIB ero 

npe,nnOCblJIKH: B HeKOTOpbIX oco6eHHO HeOTJIO)KHblX CJIYtJaSIX BMeIIIaTeJib

CTBO BOOpy)l(eHHOH CHJibl MO)l(eT Tenepb npoucxo,nHTb H 6e3 peKBH3HUHH, 

oco6eHHO B c11yqae pa36oeB H rpa6e)l(eH. ECJIH BOJIHeHHSI OXBaTHJIH ue

JlblH .nenapraMeHT, TO KOpOJib OT,naeT no.n OTBeTCTBeHHOCTb MHHHCTJJOB 

npHKa3bl, Heo6xo,nHMble MSI BOCCTaHOBJieHHSI nopsi,nKa, H o6si3aTeJibHO 

H3Bemaer 0 npHHSITbIX HM Mepax 3aKOHO,naTeJibHOe co6paHHe HJIH )l(e, eCJIH 

ero Jace,naHHSI B ,naHHbIH MOMeHT He npOBO,nSITCSI, HeMe,nJieHHO BeJIHT ero 

C03BaTb. 3TH onpe,neJieHHSI 3aKOHa (CT. 30, 31) BOIIIJIH B KOHCTHTYUHIO 

1791 r. (pa3,neJI IV, CT. 2). B JTOM JaKoHe BHOBb BocnpomBo,nHTCSI xapaK

TepHoe onpe,neJieHHe, 'ITO eCJIH B COOTBeTCTBHH c YKaJaHHbIMH B HeM npe.n

IlOCbIJIKaMH (npH3bIB pa30HTHCb) BOeHHaSI CHJia OKa3blBaeTCSI Ha ,neJie npH

MeHeHa npOTHB MSITe)l(HHKOB, TO OTBeTCTBeHHOCrn 3a B03MO)l(Hble npH 3TOM 

IlOCJie,nCTBHSI HHKTO He HeceT (CT. 27). 
B JaKoHe OT 26 HIOJISI 1791 r. 06 oca,nHOM noJIO)l(eHHH pe'lb He se,neT

csi, XOTSI BOilpOC 06 etat de siege 6bIJI He3a,nOJifO ,no 3TOfO yperyJIHpOBaH 

3aKOHOM OT 8 HIOJISI. 3,necb ,neJio paccMarpHBaJIOCb, KOHelJHO, B COBCeM 

HHOH CBSI3H, He)l(eJIH B OTHOIIIeHHH npece'leHHSI 6ecnopsi,nKOB H BOCCTa

HOBJieHHSI o6mecTBeHHOH 6e3onaCHOCTH. 3aKOH OT 8 HIOJISI KacaeTCSI rnaB

HblM o6pa30M BOeHHO-TeXHHlJeCKHX BonpocoB, a HMeHHO co.nep)l(aHHSI 

H KJiaccuqmKauuu BOeHHbIX no3HUHH H nocTOB (places de guerre et postes 

militaires), KOTOpble no.npa3,neJISIIOTCSI Ha rpu KJiacca, no11uueH.cKoro Ha,n-

3opa 3a yKpenJieHHSIMH, CJI~e6HblX OTHOIIIeHHH Me)l(,ny oqmuepaMH, pac

KBapTHpOBaHHSI no.npa3,ne11eHHH, coopy)l(eHHSI ,noJiroBpeMeHHblX YKPen

JieHHH H B03MemeHHSI 3a Hem6e)l(Hoe npH 3TOM BTOp)l(eHHe B npaBa qacrnoH. 

co6CTBeHHOCTH H T. n. 06 oca,nHOM IlOJIO)l(eHHH pe'lb 3aBO,nHtCSI B CBSI3H 

c TeM, 'ITO noMHMO npoqero ryr pernaMeHTHPYIOTCSI u B3aHMOOTHorneHHSI 

Me)l(_ny BOeHHbIMH H rpa)l(,naHCKHMH BJiaCTSIMH B yKpenJieHHbIX IlyttKTax. 

3aKOH co.nep)l(HT TOlJHOe nepe'IHCJieHHe yKpenJieHHblX Il03HUHH H nyHK

TOB, MJI KOTOpbIX OH 6y,neT HMeTb CHJIY (I 09 yKpenJieHHblX Il03HUHH H 

59 BOeHHbIX IlOCTOB). 0 TOM, 'ITO BOeHHOe HJIH oca,nHoe IlOJIO)l(eHHe MO

)l(eT 6bITb BBe,neHO B .npyrnx MeCTHOCTJIX mm OKpyrax, pe'lb He Be,neTCJI, 

paBHO KaK H 0 IlOCJiraTeJibCTBax BHyrpeHHHX BparoB, 6yHTOBmHKOB H MSI

Te)l(HHKOB. Pa3JIH'laIOTCJI TpH «COCTOJIHHSI» (etats), B KOTOpbIX MO)l(eT npe-

6bIBaTb Ka)l(,nblH H3 Ha3BaHHbIX yKpenJieHHbIX IlyttKTOB: COCTOJIHHe MHpa 

(etat de paix), COCTOJIHHe BOHHbl (etat de guerre) H COCTOJIHHe oca,nbI (etat 

de siege). B MHpHOM COCTOJIHHH BOeHHaSI HHCTaHUHSI HMeeT BJiaCTHbie IlOJI

HOMOlJHJI TOJibKO B OTHOIIIeHHH BOHCKOBbIX no.npa3,neJieHHH H TOJibKO B 

Bonpocax, Henocpe,nCTBeHHO KacaromHXCJI BOeHHOro .ne11a; B OCTaJibHOM 

IlOJIHUeHCKHH Ha,n3op no.nne)l(HT HCKJIIOlJHTeJibHO Be,neHHIO rpa)l(,naHCKHX 
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snacTeH. B cocTOHHHH BOHHhI rpa)l()J;aHCKHe opraHhI coxpaHHIOT csoH no

n11ueiicK11e nonHOMO'IHJI, O,UHaKO KOMeH,UaHT MO)l(eT HCnpaurnsaTh y HHX 

npHHJITHJI Mep, KacaIOIUHXCJI oxpaHbl nopH,nKa H non11ueHCKOfO Ha,n3opa, 

ecnH TaKHe Mephl HY)l(Hbl B HHTepecax soeHHOH 6e3onaCHOCTH s .naHHOM 

nyHKTe. IlpH 3TOM OH ,UOil)l(eH npe,UbJISHTh rpa)l()J;aHCKHM snacrnM perne

HHe soeHHOfO coseTa KpenOCTH ( conseil de guerre ), s CHny qero OTBeT

CTSeHHOCTb c 3THX snacTeH CHHMaeTCJI. HaKOHeu, s COCTOJIHHH OCa,nhI see 

npasOSbie nonHOMOqHJI rpa)l(,UaHCKHX snacTeH, HaCKOilbKO OHH KaCaIOTCJI 

no.n.nep)l(aHHH sHyTpeHHero nopH,nKa 11 non11ueiicK11x Mep, nepexo,n.11T 

K KOMeH,naHry, KOTOpbIH H ocymecTSnHeT HX no.n CSOIO nHqHyIO OTSeT

CTBeHHOCTh. IlpH 3TOM peqb 11,neT He 06 HCilOilHHTenhHhIX nonHOMOqHJIX, 

CKOpee, KOMeH,nattry OTXO,nHT 6Ce KOHCTHTYQHOHHbie nonHOMOqHJI 6Cex rpa)l(

.naHCKHX snacTeH. EMy .non)l(HhI 6h1Th .nocrynHhl Te )l(e caMble npasosble 

so3MO)l(HOCTH, qTo HMeIOTCH y TOH 11n11 HHOH rpa)l(.naHCKOH HHCTaHUHH, 

s qhlO KOMneTeHUHIO SXO,UHT no.n.nep)l(aHHe o6mecTSeHHOfO nopH,nKa H 

6e3onaCHOCTH. 3To He nepe,naqa HCilOilHHTenbHOH BnaCTH B cospeMeHHOM 

CMhICne cnosa, CKOpee TYT no.npa3YMesaeTCJI, qTo soeHHhIH KOMaH,nyIO

IUHH caM HCilOilHJleT SCIO COSOKYilHOCTh nonHOMOqHH. 3anpOChl K rpa)l(

,naHCKHM snaCTHM, HMeIOIUHe MeCTO s cnyqae etat de guerre, TYT He yno

MHHaIOTCJI. TonhKO s .neKpeTe 1811 r., 0 KOTOpOM peqb noii.neT HH)l(e, 

npe.nycMaTPHSaeTCJI, qTQ KOMaH.UYIOIUHH .UOil)l(eH ycrynHTh CBOH nonHo

MOqHJI rpa)l(,UaHCKOH snaCTH. Il03TOMy, s 0Tn11q11e OT KOMHCCapa KoHseH

Ta, KOMeH,naHT KpenOCTH He SMern11saeTCJI CSOHMH 3anpocaMH s CTOpOH

HHe KOMneTeHUHH, OH ynonHOMoqeH IlHlllh caMOCTOJITenbHO .nenaTb see 

TO, qTo B .npyroM cnyqae MOrnH 6bl c.nenaTb rpa)l()J;aHCKHe snaCTH, HO 

TOilbKO «S nopH,nKe HCKnIOqeHHJI)) (exclusivement), KaK CKa3aHO s 3aKO

He. Bee 3TO pernaMeHTHposaHHe CTaHOSHTCH nOHJITHhIM nHlllh B TOM cny

qae, ecnH npHHJITh BO BHHMaHHe oca,nHoe IlOilO)l(eHHe, 0 KOTOpOM 3,nech 

H,UeT pe%, <t>aKT11qecKH npe,nCTaBnJleT co6oii COCTOJIHHe KpaHHeH onacHO

CTH c ,neTanbHO OilHCaHHbIMH npe.nnochrnKaMH: KaK TOilbKO yKpenneHHaJI 

Il03HUHJI OKa3bIBaeTCJI OTpe3aHa OT BCex BHellIHHX CBJl3eH (KOHKpeTHble 

,neTanH yKa3bIBaIOTCJI B 3aKOHe ), oca,nHoe IlOilO)l(eHHe BcrynaeT B CHny 

caMo co6oii22 . BoeHHoe )l(e nono)l(eHHe o6bR6RRemcR, np11qeM no perne

HHIO 3aKOHO,UaTenhHOfO co6paHHJI, 0 KOTOpOM xo.naTaHCTByeT H KOTOpoe 

o6Hapo.nyeT Koponh, HilH )l(e, ecnH BBe,neHHe BOeHHOfO IlOilO)l(eHHJI Heo6-

XO,UHMO, Kor.na 3ace,naHHJI 3aKOHO,UaTenbHOfO opraHa He nposo,nHTCJI, ero 

o6bHBnHeT caM Koponh, a no3,nHee no.nrnep)l()J;aeT 3aKoHo,naTenhHoe co-

6paH11e (CT. 8, 9). OcHOBaHHe TaKOfO pernaMeHTa COCTOHT B TOM, qTQ cne.n

CTBHeM BOeHHOrO IlOilO)l(eHHJI HBnHeTCJI npaBO BOeHHhIX BJiacTeH a.npeco-

22 CT. 11: «YKpenneHHbie noJHUHH n eoeHHbie nocTbl 6yoym Haxooumbc11 e cocTOll
""" ocani.m (Jes places de guerre et postes militaires seront en etat de siege). 



206 K. IIIMI1TT 

BaTb JanpOChl BJiaCTHM rpa)l()laHCKHM, a KpoMe Toro CTaHOBHTCH .nony

CTHMhIM TaKoe BMeIIIaTeJibCTBO B npaBa qacTHOH co6CTBeHHOCTH, KaK ocy

meCTBJIHeMblH 6e3 BOJMemeHHH CHOC 3,D;aHHH, HaXOMIUHXCH B6JIH3H OT 

yKpenJieHHoro nyHKTa (CT. 31, 32). B 3KCTPeHHhIX cnyqaHx JaKoH Boo6-

me noJBOJIHeT KOMeH,D;aHry, Kor.na OH He MO)l(eT nonyqaTb npHKa3hl OT KO

pOJIH, npHHHMaTb BCe Heo6xO,D;HMbie ,D;JIH o6opOHhl MepbI Ha OCHOBaHHH 

nOCTaHOBJieHHH BOeHHOro COBeTa (CT. 3 7). qHCTO <PaKTuqeCKHH xapaKTep 

Bcero 3Toro pemaMeHTHpoBaHHH oqeBu,neH caM no ce6e. CnoBo etat 
OJHaqaeT 3,D;eCb <PaKTuqecKoe COCTOHHHe, HJ KOTOporo BblTeKalOT curya

THBHO-TeXHnqecKHe CJie,D;CTBHH, npH3HaBaeMbie ,neH:CTBeHHhIMH comacHO 

npaBy. 0Ca,D;HOe nOJIO)l(eHHe KpenOCTH, KaK H COCTOHHHe o6opOHhl ( etat 

de defence) HJIH COCTOHHHe roTOBHOCTH BOHCKOBOro no,npaJ,neJieHHH (etat 

de requisition permanente ), HBJIHeTCH 'IHCTO <PaKTH'leCKHM COCTOHHHeM 

BOeHHO-TexuuqecKoro po.na. Ecnu ero 061.HBJijleT BOeHHhIH KOMau,nyio

muH:, TO B npaBOBOM OTHOIIIeHHH 3TO paBHOJHatIHO curyaQHH, Kor.na qeJIO

BeK, .neH:CTBYIOIUHH B paMKax BhIHy)l()leHHOH caMoo6opoHhl, o6pamaeT 

BHHMaHHe CBOero npOTHBHHKa Ha TO, qTo OH co6upaeTCH BOCilOJihJOBaTb

CH npaBoM Ha Heo6xo,nHMYIO caMoo6opoHy. Oca,nHoe noJio)l(eHne eme He 

CTaJIO 3,D;eCb HCXO,D;HhIM nyHKTOM Tex BhIMhICJIOB, c noMOIUhlO KOTOpbIX 

noJ,D;Hee 6bIJIH BhIBe,neHbl HJBeCTHhie npaBOBbie CJie,D;CTBHH23 • 

.51Ko6HHQhl 6bIJIH )l(eCTKHMH npOTHBHHKaMH JaKOHa 0 BOeHHOM noJIO

)l(eHHH, XOTH 61>1 noToMy, 'ITO OCB06o,nHBIIIHeCH OT OKOB Hapo,D;Hble Mac

Chi, 6naro.napx KOTOpbIM OHH H nonyqHJIH CBOIO BJiaCTh, MOrJIH 6hITh 

orpaHnqeHhI 3THM JaKOHOM B cBoux .neH:cTBHHX. Ho Hapx.ny c 3TOH o6meH: 

npuqHHOH, B CHJIY KOTOpoH: JII06aH noJIHTHqecKaH onnOJHQHH CTaHOBHTCH 

npoTHBHHKOM HHCTHTYTOB, cToxmux Ha CTPa)l(e cymecTByiomero CTPOH, 

loi martiale ,D;aJI o6mHHHhIM BJiaCTHM (no KOHCTHTYQHH 1791 r. OHH HMeJIH 

B Te BpeMeHa IIIHpOKHe noJIHOMoqug no caMoynpaBJieHHIO) BOJMO)l(HOCTh 

pacnopH)l(aThCH BOOp~eHHOH CHJIOH. 06IUHHHble BJiaCTH MOrJIH nocTa-

23 3aKOH OT 26 Mall 1792 r. (Duvergier. IV, 208) o6DllBJilleT eoeHHoe nonmKeHHe (He 
oca.uHoe) .un" uenoro pll.ua yKpenneHHbIX nyHKTOB c <j>opMynHpoeKoif: «OHH 6yoym Haxo
oumbcR KaK 6bl Ha BOeHHOM nOJIOlKeHHH» (elles seront comme etant en etat de guerre) H 
yKaJ1>1eae-r, .uanee, '!TO reHepan MOJKeT o6Dl!BHTb YKPenneHHe HaxoOR1'41LUcR Ha oca.uHoM 
nonoJKeHHH. Koponi. Ha.nenl!eTCll nonHOMO'!HeM .no6aBHTb K YKPenneHHllM, nepe'!HcneH
HbIM B JaKoHe 1791 r., .npyrne yKpenneHHll, ecnH OHH no ceoeMY nonoJKeHHIO (position) 
MOryT 6b!Tb CO'!TeHbl HaXO.!lllll(HMHCll Ha BOeHHOM nOJIOlKeHHH. B CTaTbe 3 reHepan apMHH 
Ha.nenlleTCll nOJIHOMO'IHeM «06-bllBJillTb H onoeemaTb, '!TO Te HJIH HHble nOCTbl, KOTOp1>1e 
OHH OKKynHpOBanH, HUXOORmCR Ha BOeHHOM nOJIOJKeHHH» (a declarer et a faire proclamer 
que tels ou tels posies qu'ils occuperont sont en etat de guerre), ecnH CO'!TeT :no Heo6xo
.!1HMbIM B HHTepecax 6eJonacHOCTH HJIH BOeHHO-nOJIHUeHCKOro Hall3opa. J1CKJIIO'IHTeJibHO 
BOeHHO-TeXHH'leCKOe pacCMOTPeHHe sonpoca BblTeKaeT H HJ TOTO, '!TO JaKOH He npoXOJIHJI 
CTa.![HJO noJIHTH'leCKHX .ne6aTOB H 6i.m cpa3y nepe.naH Ha pacCMOTpeHHe KOMHTeTa no 
soeHHbIM .nenaM (Arch. Parl. XLIII, 617-618). 
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BHTb BOOpyx<eHHbie CHJibl Ha CJiy)l(6y CBOeMy cpe.D:epaJIHCTCKOMY CTpeM

JieHHIO IlO,ll;aBHTb cocpe.D:OTO'lHBUieec.ll B IlapH)l(e pa.D:HKaJibHO-peBOJIIOUH

OHHOe .D:BH)l(eHHe24 • 23 HIOH.ll 1793 r. HauHOHaJibHblH KOHBeHT OTMeHHJI 

BoeHHoe noJio)l(eHne O.D:HOH $pa.JoH:25 • B ero pacnop.ll)l(eHHH 61>mu KOMHC

cap1>1, peBOJIIOUHOHHOe 3aKOHO,ll;areJibCTBO H peBOJIIOUHOHHbie TpH6YffaJibl, 

KOTOpble MOIJIH IlOKOH'lITTb c BparoM, co6JIIO,ll;a.ll cy,Z1;e6Hble $opMaJibHO

CTH. Oca.D:Hoe noJio)l(eHne KoHBeHT coxpaHHJI KaK 'lHCTo BoeHHhIH HHCTH

TYT· IloBopoTHhlH nyHKT B ucrnpuu 3TOro nOH.llTH.ll .D:OCTHraeTc.ll B CHJIY 

Toro, 'ITO Tenepb IlOMHMO yKpenJieHHblX nyHKTOB B OCa,ll;HOe IlOJIO)l(eHHe 

MOryT nona,ll;aTb H .D:pyme paHOHbl, npH'leM O,ll;HOBpeMeHHO (u6o caMO no 

ce6e nepBoe HJ cKaJaHHoro Morno 61>1Th o6ycJioBJieHo Bcero JIHUih Tex

HH'leCKHM pa3BHTHeM) MeCTO $aKTH'leCKOro oca,ll;HOro IlOJIO)l(eHU.ll 3aCTY

naeT «Ofu..llBJieHHe» oca,ll;HOrO IlOJIO)l(eHH.ll KaK o60CHOBaHHe HeKoeH: npa

BOBOH $HKUHH. Pa3HHUY MO)l(HO .llCHO yBH.D:eTh, cpaBHHB .D:Ba JaKoHa, 

BhIUie.D:UIHX .D:O u nocJie rocy.D:apcrneHHoro nepeBoporn, coBepDieHHoro 

pa,!1.HKaJibHblMH 'lJieHaMH ,n:upeKTOpHH 18 $p!OKTH,ll;Opa v r. ( 4 ceHT.ll6p.ll 

1797 r:.). focy.n.apCTBO MHJIHTapH3HpOBaJIOCb (KaK 13 BaH,ll;eMbepa, TaK H 

18 <PPIOKTH.D:opa 61>mu .D:eJioM pyK BOeHHhlX26 ), H 3TOMY coorneTCTBOBaJIO 

TO, 'ITO OCHOBaHHeM pernaMeHTHpOBaHH.ll CTaJIO IlOHJITHe H3 BOeHHOH c<tie

pbl. 3aKOH OT 10 <PPIOKTH.D:opa V r. (27 aBrycrn 1979 r.) pacnpocTpam1eT 

24 XapaKTepHo, 'ITO lioHaJILJI KaK MJP ropo11a MHJIO (Poeepr) opraHHJOBaJI 6opL6y 
o6mHH nporne MllTelKHHKOB, Ja 'ITO nony'IHJI noxBaJIY HauHoHaJILHoro co6paHHll (21 ae
rycTa 1789 r. - Arch. Part. VIII, 466--467). Po6ecnLep BL1crynan nporne eoeHHoro 
nonolKeHHll (Arch. Parl. XI, 474). JlyH 611aH roeopHT, 'ITO nporne ceHpenoro JaKOHa 
npOTecToean TOJILKO OJIHH MapaT, C'IHTaBllIHii, 'ITO noKa Hapo11 eme JaHl!T c6HBaHHeM 
CBOHX OKOB, TaKOH JaKOH He 6yJieT yMeCTeH. KponOTKHH (Kropotkin. Die franzosische 
Revolution 1789-1793/ Hrsg. von G. Landauer. I. Leipzig, S. 155) ynpeKaeT Po6ecnLepa 
B TOM, 'ITO TOT He 6LIJI npHHl.{HnHaJILHLIM npOTHBHHKOB BOeHHoro noJIOlKeHHll, a TOJILKO 
TPe6oean comaHHll cy11e6Hoii naJiaTLI (cM. BL1111e, c. 203). HanpOTHB, <l>HJIHnn liyoHaporrH 
(Buonarotti Ph. Observations sur Maximilien Robespierre, 1842; Revue hist. d. I. Rev. 
fr. III, 1912. s. 4 78) XBaJIHT Po6ecnLepa Ja TO, 'ITO TOT OTBepr lKeCTOKHH JaKOH 0 BOeHHOM 
noJiolKeHHH. Bo epeMll roJIOJIHLIX 6yHTOB, roeopHJI <I>a6p ,[{e11epo 30 OKTll6pll 1792 r. 
(Recueil. I, 211) H}'lKHO npoceemaTL HapoJI, a He npoKJiaMHpOBaTL eoeHHoe nonolKeHHe. 

25 «HauHOHaJILHbIH KOHBeHT nocTaHOllJilleT, 'ITO BOeHHOe noJIOlKeHHe OTMeHl!eTCll» 
(La Convention nationale decrete que la Joi martiale est abolie-Duvergier. V, 435; Baudouin. 
XXXI, 200). 24 HIOJill 1793 r. npeJICTaBHTeJIL HauHoHaJILHoro KOHBeHTa A11L6HT nHcan 
8 CBOeM JIOKJiaJie: KOBapHLIH MHpa6o C03JlaJI JaKOH 0 BOeHHOM nOJIOlKeHHH 8 JIOHe ceo6011-
HOro Hapo11a; TenepL MLI o6ll3aHLI YHH'ITOlKHTL JTOT nOCTLIJlHLIH JaKOH, nllTHalO[UHH HallIY 
npaeory; eoeHHoe nonolKeHHe JIOJilKHO 6LITL no11eeprnyTO eceo6meMY npOKJillTHIO, Kpac
HLiii cjmar - pa1opeaH H T. JI. (Recueil. V, 73-74 ). 

26 Ocj>HQHaJILHLIMH JIOKYMeHTaMH B no11TBeplKJieHHe 3TOMY cj>aKry lllllllllOTCll JaKoH OT 
18 cj>plOKTHJIOpa v r., no KOTOpOMY .[{HpeKTOpHll no11yqaeT noJIHOMO'IHe BBOJIHTL BOHCKa B 
«KOHCTHTYl.lHOHHLIH paiiOH» (rayon constitutionnel), H JaKOH OT 19 cj>plOKTHJIOpa v r., 
3aeepl110IUHH apMeiicKoro reHepana 8 TOM, 'ITO, cpalKal!CL BffYTPH CTPaHLI, OH CJl}'lKHJI 
0Te'leCTBy. 
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npHMeHeHHe BOeHHOro H oca.nHoro IlOJIO)l(eHH.11 Ha 06ll.\HHhl «BHyrpH Clpa

Hhl». OT JaKoHo.naTeJILHoro opraHa ,[(upeKTopm1 noJI)"IHJia nonHoMoqHe 

060.llBJIHTh BOeHHOe (Ho He OCa,llHOe) IlOJIO)l(eHHe. TipaKTuqecKH 3TO 03Ha

qaeT, qTo BOeHHhIH KOMaH.llYIOI.l.\HH CTaHOBHTC.11 KOMHCCapoM - npaBHTe

JieM 06ll.\HHhl, 06o.11BJ1eHHOH HaxOMI.l.\eHCH Ha BOeHHOM IlOJIO)l(eHHH, H 6onee 

y)l(e He no.nqHHHeTcH pyKoao.ncTBY rpa)l(.llaHCKHX BJiacTeH, KaK 3TO npo

HCXO,llHT no JaKoHy o aoeHHOM noJIO)l(eHHH. Oca.nHoe noJIO)l(eHHe ocTaeT

CH KOHKpeTHhIM cpaKTOM, 06ll.\HHhl OKll3bl6ll/OfflCJl B OCa,llHOM IlOJIO)l(eHHH, 

KaK TOJihKO BOHCKa HenpHHTeJIH HJIH 6yHTOBI.l.\HKH (TYT BHOBb BCilJihIBaeT 

«BHylpeHHHH» spar) Olpe)l(yr HX OT C006ll.\eHH.ll c OCTaJihHbIM MHpOM. 

Cpa3y )l(e nocne y.naarnerocH rocy.napcTBeHHoro nepeaoporn 18 cpp10K

TH,llopa ,[(upeKTOpHH aBTOMaTuqeCKH, T. e. 6e3 onocpe.noaaHHH 3aKOHO,lla

TeJibHbIM opraHOM, nonyquna noJIHOMoqHe «BBO.llHTh B TOH HJIH HHOH 06-

ll.\HHe oca.nHoe noJio)l(ettue» (de mettre une commune en etat de siege). 

Enaro.napH 3TOMY npaBHTeJibCTBO HMeno B03MO)l(HOCTb BBO.llHTb oca.nHoe 

IlOJIO)l(eHHe, eCJIH cquTaJIO 3TO He06XO,llHMbIM. <l>opMaJibHbIH aKT npaBH

TeJibCTBeHHOro 3aHBJieHHH npHXO,llHT Ha CMeHy cpaKTHqecKOMY HCKJI}Oqfl

TeJihHOMY CJl)"IalO. TioHHTHe npuo6peTaeT IlOJIHTHqecKHH CMbICJI, BOeHHO

TeXHJfqecKHH o6pa3 .neHCTBHH CTaBHTCH Ha CJI~6y BHyrpeHHeH IlOJIHTHKe. 

Cne.ncTaue 6brno ell.\e TeM )l(e, qTo H nocne npHRTHH JaKoHa 1791 r.: 

BOeHHbIH KOMaH.llYIOI.l.\HH pacnopH)l(aJICH OTHOCHTeJibHO Toro, qrn OH cqH

TaJI Heo6xo.nHMbIM a HHTepecax npoae.neHHH aoeHHOH onepauHH. B TOH 

Mepe, B KaKOH peqb He llIJia 0 BOeHHOH aKUHH, OH He HMeJI B OTHOilleHHH 

rpa)l(,llaH HHKaKHX HHhIX IlOJIHOMOqHH, KpOMe Tex, KOTOpbIMH o6Jia,llaJIH H 

rpa)l(,llaHCKHe BJiaCTH. ,[(JIH pacrnupeHHH 3THX IlOJIHOMOqHH pe)l(HMY ,[(H

peKTOpHH y.naJIOCb ccpopMHpOBaTb IlOHHTHe, HMH KOTOporo He HMeJIO TOro 

)l(e ycnexa, qTo H IlOHHTHe «oca.nHoro IlOJIO)l(eHHH», HO 3aTO CTaJIO O,llHHM 

H3 Hau6onee .nocrnnpuMeqaTeJibHbIX H3o6peTeHHH a 6opb6e c noJIHTHqe

CKHMH npOTHBHHKaMH. PMOM c «COCTOHHHeM OCa,llbI» (etat de siege) IlOHB

JIHeTCH «COCTOHHHe rpa)l(.llaHCKHX BOJIHeHHH» ( etat de troubles civils ). EcJIH 

.nenapTaMeHT, KaHTOH HJIH 06ll.\HHa oqeBH,llHbIM o6pa30M HaXO,llHJIHCb 

B TaKOM COCTOHHHH, TO B COOTBeTCTBHH c 3aKOHOM OT 24 MeCCH,llOpa VII r. 
( 12 HIOJIH 1799 r. - Duvergier. XI, 297) ,[(upeKTopHH Morna npe.nnO)l(HTb 

3aKOHO,llaTeJibHOMY co6paHHIO o6oHBHTb COCTOHHHe rpa)l(,llaHCKHX BOJIHe

HHH. Enaro.napH 3TOMY .nonycKaJIHCb cJie.nyIOI.l.\He Mepb1: crnpoHHHKH 3MHr

paHTOB H npe)l(HeH 3HaTH, po.ncrneHHHKH ((3JIO,lleeB H rnaaapeH 6aH.n» (KaK 

My)l(qlfHbl, TaK H )l(eHlL{HHbl) BO Bcex CJl)"IaHX cqHTaJIHCb OTBeTCTBeHHbl

MH 3a y6HHCTBa H pa360H H 6panHCb B 3aJIO)l(HHKH. TipH Ka)l(,llOM y6HH

CTBe naTpHOTa qernepb!X 3aJIO)l(HHKOB .nenopTHpOBaJIH, Ha OCTaJibHbIX Ha

naraJIHCb llITpaqibl H T. n. BLIHBJieHHbie rnaaapH 6aH,ll, Ha KOTOpbIX 

COCTaBJIHJICH peecrp, npHBJieKaJIHCb K oco6b!M BOeHHbIM cy.naM (commi

ssions militaires) H MornH 6bITh He3aMe.nnuTeJibHO npHroaopeHbI 
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K cMeprn (cT. 39). 22 6pJOMepa VII r., cpa3y X<e nocne coaeprneHHoro 
HanoneoHoM rocy,n:apcTBeHHoro nepeaoporn, 3TOT JaKoH 6blJI cHoBa oT
MeHeH (Duvergier. XII, 5). 

3arn KOHcrnzyum1 OT 22 qipuMepa VIII r. ( 13 ,n:eKa6pa 1799 r.) npu
BHecna HOBblH MOMeHT B pa3BHTHe - apeMeHHOe npeKpall.\eHHe ,n:eHCTBHH 
KOHCTHTYUHH (la suspension de l'empire de la Constitution). CornacHo 
CTaTbe 92 ero MOX<HO ofrUBHTb ,n:ng Bcex paHOHOB H Ha CTOJib ,n:JIHTeJibHblH 
cpoK, CKOJib ,U:OJiro BOopyX<eHHble MHTeX<H H BOJIHeHHH 6y.n:YT yrpoX<aTb 
6e3onaCHOCTH rocy,n:apCTBa (sfirete de l'Etat). ,[{eHCTBHe KOHCTHTYUHH 
apeMeHHO npHOCTaHaBJIHBaeTCH oco6blM 3aKOHOM, a B HeOTJIOX<HbIX cny
'IaHX, Kor.n:a 3aKOHO,U:aTeJibHblH opraH He npoBO,U:HT CBOHX 3ace,n:aHHH, -
npaBHTeJibCTBOM, KOTOpoe 3aTeM ,U:OJIX<HO He3aMe,U:JIHTeJibHO C03BaTb 3a
KOHO,U:aTeJibHOe co6paHue. OpraHHJaUHOHHoe nocTaHOBJieHHe ceHaTa OT 
16 TepMu,n:opa X r. ( 4 aarycrn 1802 r.) ynoMHHaeT apeMeHHOe npexpall.\e
HHe ,n:eHCTBHH KOHCTHTYUHH cpe.n:u IlOJIHOMO'IHH ceHaTa (CT. 55). 06 oca.n:
HOM IlOJIOX<eHHH He roaopHTCH HH B 3TOM IlOCTaHOBJieHHH, HH B KOHCTHTY
UHH VIII r. TaKHM o6pa3oM, CBUb 3TOro noHHTHH co apeMeHHblM 
npeKpall.\eHHeM ,n:eHCTBHH KOHCTHTYQHH ell.\e He 6bma ycTaHOBJieHa. IloJI
HOMO'IHe o6'bHBJIHTb oca,n:Hoe IlOJIOX<eHHe npHilHCbIBaJIOCb npaBHTeJibCTBY 
Ha TOM OCHOB3HHH, 'ITO OHO X<e pacnopaX<aercg BOOpYX<eHHblMH CHJiaMH 
u MOX<er o6'bHBJIHTb BOHHy27 . lfaaecTHbl JIHllib HeMHorue cny11au, xor.n:a 
o6'baBJijlJIOCb oca,n:Hoe nonoX<eHue28. HanpoTHB, nocrattoBJieHneM OT 7 HH
ao3a (Duvergier. V, 56) H JaKOHOM OT 23 HHB03a VIII r. ,n:eHCTBHe KOHCTH
TYQHH npuocraHaBJIHBaJIOCb a Batt,n:ee. BoeHa'IaJibHHK, KOMaH,n:upoaaHHbIH 
zy.n:a ,n:ng no,n:aBJieHHH BOCCTaHHH, 6blJI Ha,n:eJieH IlOJIHOMO'IHeM o6'bHBJIHTb 
MHTeX<Hbie 0611.\HHbl HaXO,U:Hll.\HMHCH BHe KOHCTHTYUHH (hors de la 
constitution), OT,n:aaaTb pacnopaX<eHHH no.n: CT}JaxOM cMeIJTHOH KaJHH, B3bI
MaTb no.n: BH.U:OM rnTpaqioa 11peJBb111aiiHb1e Hanorn u T. n. IIpaBHTeJibCTBO 
aaeno 11pe3Bb111aHHb1e cy,n:b1 (Duvergier. V, 66). HanoneoH He ucnOJibJO
BaJI oca,n:Hoe IlOJIOX<eHHe B Ka'IeCTBe cpe,n:CTBa IlOJIHTH'IeCKOH 6opb6bl29 . 

3arn OH pacrnupun co,n:epX<aHue oca,n:Horo nonoX<eHHH u .n:experoM OT 
24 .n:exa6pa 1811 r. yxpenun ero IlOJIHTH'IeCKyJO 3Ha1IHMOCTb. c IlOJIHTH-
11ecKOH TO'IKH 3peHHH 3TO 6bma IlO,n:roTOBHTeJibHaH Mepa nepe.n: IlOXO,U:OM 
Ha PoccuJO, HMeawaa aoeHHbIH xapaKTep. ll ace X<e npu HJ,n:aHHH 3Toro 

27 Merlin. Repertoire universe! et raisonne de jurisprudence. 3. Aufl. (1808). IV. P. 777; 
Teyssier-Desfarges. Revue de droit franfiais et etranger. V (1848). P. 504. 

28 YnoMnnaeMLle TeccLe-.Uecf>apJKeM (p. 50 I) nocTaHOBJieHHll OT 17 npepnaJIJ1 VIII r. 
06 oca,!IHOM no110JKeHHH B Anancone H Cap11a, l>epJKepaKe H OcreH,lle KacalOTCll om'lteHbl 

OCa,!IHOro noJIOJKeHHll. 
29 TI011nueiicKne no11n0Moqnll, oco6enno «COCTOllHHe KOHTP011ll» (etat de surveillance), 

KOTOpLle HaXO,!IHJIHCL B ero pacnoplllKeHHH, H qpe3BLJqailHLle CY.!ILI 6LIJIH ,!IOCTaTOqffLJM 
cpe,!ICTBOM, KOTOpoe 3,lleCL HeT HYJK.!ILI paCCMaTpHBaTL B no,!1p06HOCTllX. 
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.neKpeTa yx<e npHHHMaJIOCb B pac'ieT, 'iTO B aHHeKCHpoBaHHbIX o6JiaCTHX 

BOJMO)l(HhI 6ecnopSI,D;KH cpe.nH HeMeuKoro HaceneHHSI. CTaJIO 6hITh, TYT 
yx<e Ja,D;}'MhIBaJIHCh o BHyrpeHHeM spare. PernaMeHT KacaeTcSI, rnaBHhIM 

o6paJOM, opraHH3al.{HH H CJI)l)K6hl B yKpenJieHHblX nyHKTax, KaK H B JaKO

He 1791 r.' HJ KOToporo 6hlJIO, B qacTHOCTH, JaHMCTBOBaHO H no.npaJ,D;e

JieHHe Ha MHpHoe, BOeHHoe H OCa,D;HOe nOJIO)l(eHHe (CT. 50 H CJie,D;.). BoeH

HOe nOJIO)l(eHHe BBO,D;HTCSI HMnepaTOpCKHM .neKpeTOM, eCJIH o6CTOSITeJibCTBa 

Tpe6ylOT TOTO, 'iT06hI BOeHHaSI noJIHl.{HSI npHo6peJia 66JibllIYIO .nencTBeH

HOCTb H 3<P<PeKTHBHOCTh (cT. 52). Oca.nHoe )Ke noJIO)l(eHHe onpe.neJISieTCSI 

(determine) ,D;eKpeTOM HMneparnpa HJIH )Ke (!) caMOH OCa,D;OH, MOll.{HOH 

aTaKon, Hana,D;eHHeM, BHYTPeHHHM socCTaHHeM, HaKoHeu, HenOJsomtTeJib

HblM cKonneHHeM Hapo.na B oKpecTHOCTHX KpenocTH. B 3TOM pernaMeHTH

posaHHH Ba)l(HO TO, 'iTO <t>opMaJibHOe o6'bSIBJieHHe B <t>opMe ,D;eKpern CTa

BHTCSI pSl,D;OM c <t>aKTH'ieCKHM noJIO)l(eHHeM ,D;eJI (oca.na, Hana.neHHe). 

Cne.ncTBHeM eoeHH020 noJio)l(eHHSI, cornacHo cTaTbe 92, S1BJIS1eTCS1 TO, 'iTO 

HaUHOHaJihHaSI H MeCTHaSI rpa)l(,D;aHcKaSI caMoo6opoHa nepexo,D;HT no.n 

KOMaH,D;OBaHHe BOeHa'iaJibHHKa (ry6epHaTOpa HJIH KOMeH,D;aHTa), 'iTO rpa)l(

,D;aHCKHe BJiaCTH He Moryr OT,D;aTb HH O,D;HOro pacnopSI)l(eHHSI, He ycJIOBHB

IIIHCb npe)l()l;e 3TOfO c BOeHHbIM KOMaH,D;YIOll.{HM, 'iTO, HaKOHel.{, rpa)l()l;aH

CKHe BJiaCTH )l;OJl)l(Hbl HJ,D;aBaTb Bee nOJIHl.{eHCKHe nOCTaHOBJieHHSI, KOTOpbie 

BOeHa'iaJibHHK CO'iTeT Heo6xo,D;HMblMH B HHTepecax 6eJonaCHOCTH yKpen

JieHHOfO nyHKTa HJIH o6mecTBeHHoro cnoKoncTBHSI. Ho K 3TOMY Ha.no 

.no6aBHTb IIIHpOKHe noJIHOMO'iHSI, KOTOpble BOeHa'iaJibHHK MO)l(eT HCnOJib

JOBaTb no CBOeMy ycMOTpeHHIO, npHBJie'ieHHe K CTpOHTeJibCTBY o6opo

HHTeJibHbIX COOp)l)KeHHH, Bbl,D;BOpeHHe nocropOHHHX, no.noJpHTeJibHblX JIHI.{ 

H «H)l()l;HBeHues» (bouches inutiles), HaKoHeu, o6mee noJIHOMO'iHe Ha npH

H.SITHe scex Mep, OTBe'ialOll.{HX HHTepecaM o6opoHhI, H Ha ycTpaHeHHe scex 

npenHTCTBHH, Mellla!Oll.{HX o6opoHe H nepe,D;BH)l(eHHIO BOUCK (cT. 93-95). 
3.necb BCel.{eJIO rocno,D;CTByeT npe,D;CTaBJieHHe 0 TOM, 'iTO H 6eJ BpeMeHHO

ro npeKpameHHH ,D;eHCTBHH KOHCTHTYUHOHHblX onpe,D;eJieHHH B HHTepecax 

BOeHHOH onepal.{HH 6y.neT onpaB,D;aHO JII06oe BMelllaTeJihCTBO B rpa)l(,D;aH

CKHe npasa H cso6o,D;bl. OcadHOe noJIO)l(eHHe HMeeT CBOHM CJie,D;CTBHeM 

TO, 'iTO BOeHHblH KOMaH,D;ylOll.{HH Ha'iHHaeT npe.nce,D;aTeJihCTBOBaTb BO Bcex 

rpa)l()l;aHCKHX HHCTaHl.{HHX, 'ibSI ,D;eSITeJibHOCTb MO)l(eT 6bITb HCnOJibJOBaHa 

B ueJI.SIX nOMep)l(aHHH o6mecTBeHHOrO nopH,D;Ka H ocymecTBJieHHH noJIH-

1.{eHCKOro KOHTpOJIH, H 'iTO OH cocpe,D;OTO'iHBaeT B CBOHX pyKax BCIO TY 

BJiaCTb, KOTOpOH 3TH HHCTaHl.{HH pacnonara!OT. OH MO)l(eT npHMeHHTb ee 

caM HJIH no CBOeMy ycMOTpeHHIO «.nenerHpOBaTb» ee rpa)l(,D;aHCKHM HH

CTaHl.{HSIM, KOTOpbie, O,D;HaKo, B )l;aJibHeHIIIeM npHMeHHIOT ee B panoHe Kpe

nocTH HJIH 6JIOKa,D;bl OT HMeHH BOeHa'iaJibHHKa H no.n ero npHCMOTpOM 

(surveillance) • .lJ:onycKaeTcH, TaKHM o6paJoM, 'iTO cymecTByeT co6crseH

HOe, a BOBCe He BbIBe,D;eHHOe HJ nepe,D;a'iH rpa)l()l;aHCKHX nOJIHOMO'iHH npaso 
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soeHHoro KOMaH,ny10mero, KOTopoe scne,ncTsne 3Toro He gsmreTcg n 
scero IlHIIII:. cyMMOH KOMneTeHI.{HH rpa)K,naHCKHX snacTeH, B qJ>ff Ja,naqn 
sxo,nnT no.n,nep)l(aHne o6mecTBeHHoro nopg,nKa n 6eJonacHOCTH. roso
pg soo6me, soeHaqanI:.HHK ,non)l(eH pernaMeHTnposaTI:. cn~6y KaK scex 
BOeHHI:.IX, TaK H scex rpa)l(,naHCKHX HHCTaHQHH, npnqeM eMy He HY)l(HO 
npHHHMaTI:. BO BHHMaHHe Hnqero .npyroro, KpOMe «C06CTBeHHI:.IX ceK
peTHI:.IX HHCTpYKQHH, nepe,nBH)l(eHHH spara H ,neHCTBHH OCa)l(,na!OmHx»30 • 

OH CTaHOBHTC}I KOMHCCapoM, BOJrnaBil}llOmHM see snaCTHI:.le HHCTaH
UHH, qJ>ff KOMneTeHUHH H ,neHCTBH}I }IBil}llOTC}I TeM He MeHee scero IlHIIII:. 
cpe,ncTBOM, cn~amnM ero onepaunn, uennKoM no,nqnHeHHOH nep
cneKTnsaM BOeHHOH uenecoo6pa3HOCTH H IlOTOMY .naneKO BI:.IXO,ngmeif 
3a paMKH rpa)l(,naHCKHX KOMneTeHUHH. Ilepe,naqa HCilOilHHTeilI:.HOH sna
CTH HBilHeTCH He OCHOBaHHeM npasa, npnHa,nne)l(amero BOeHaqanJ>HHKY 
B o6meM H uenoM, a IlHIIII:. a,nMHHHCTPaTHBHO-TeXHnqecKHM cpe,nCTBOM 
,nnH nepe,naqn s ero pyKH snacTHoro annaparn. 11o3TOMY eMy OTxo,nu n 
cy,neHCKHe IlOilHOMoqng: B OTHOIIIeHHH scex npeczynneHHH, KOTOp1>1e OH 
He )l(enaeT nepe,nasan Ha paccMorpeHne 061>1qHI:.IX cy,nos, OH MO)l(eT ocy
mecTBnHTI:. police judiciaire (T. e. peIIIaTI:. see sonpocI:.I yronosHoro npe
cne,nosaHHH, BKn!Oqag cne,ncTBeHHI:.IH npoQecc) qepe3 nocpe,ncTBo so
eHHoro npeso (prevot militaire); 061>1qH1>ie cy,n1>1 JaMeHHIOTCH soeHHI:.IMH 
(CT. 103). 

B Te speMeHa He noMI:.IIIIIlHnH o TOM, qT061>1 pa.nu sse,neHHH oca,nHoro 
IlOilO)l(eHHH npnocTaHaBilHBafI:. ,neHCTBHe KOHCTHTYQHH, XOTH CTaTI:.}I 92 
KOHcrnzyunn VIII r. TaKYIO speMeHHYIO npnocTaHOBKY npe,nycMarpnsa
na. BoeHHoe cy,nonponJso,ncTBO, KaK n npoqne nonHoMoqff}I, OTxo.nns
IIIHe soeHHI:.IM snaCTHM, 61>mo cpe,nCTBOM ,noCTH)l(eHH}I BOeHHI:.IX Qeneif H 
nOToMy qacTI:.IO onepaunn KOMaH,ny10mero. CornacHo crnne 92, speMeH
Hoe npeKpameHHe ,neHCTBHH KOHCTHTYQHH 03HaqaeT, qro HeKOHCTHTYQHOH
HOe IlOilO)l(eHne BBO,nHTCH B HeKoeif onpe,neJieHHOH o6naCTH, qT061>1 KO
MHCcap ,neHCTBHH Mor npHHHTI:. see Mep1>1, Heo6xo,nHMI:.Ie ,nng ,noCTH)l(eHH}I 
noCTasneHHoif nepe.n HHM Qenn. Cne.nosaTen1>Ho, speMeHHOe npeKpame
HHe ,neHCTBHH KOHCTffTYUHH COJ,naeT npocrpaHCTBO _nng 3THX ero ,neHCTBHH, 
ycrpaHHeT Te npaBOBI:.Ie coo6pa)l(eHHH, KOHKpeTHI:.IH yqeT KOTOpI:.IX CTan 
61>1 npenucTBneM, He coo6paJHI:.IM cnO)l(HBIIIeifcH cnzyaunn. Ho s TO spe
MH KaK onana, 061.HsneHne sparoM Hapo,na, 061>HsneHne BHe JaKoHa, yro-

30 CT. 103: «Bo BpeMll oca~HOro noJIOJKeHHll ry6epHaTOp HJIH KOMeH~aHT pernaMeH
THpyeT CnyJK6y BOHCK, HaQHOHaJibHOH rsap~HH H scex rpa~aHCKHX H BOeHHldX BJiaCTeii, 
PYK0600CmByHCb mOJlbKO CBOILWU ceKpemHblMU UHCmpyKijWLWU, nepeOBU:JlceHUJIMU 6pa-
2a u oeucmBUJIMU OClUICOQ/01l4UX» (Dans l 'etat de siege, le gouvemeur OU commandant 
detennine le service des troupes, de la garde nationale et celui des autorites civiles et 
militaires, sans autre regle, que ses instructions secretes, /es mouvements de l'ennemi et les 
travaux de l'assiegeant). 
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JIOBHOe npecJie,noBaHHe 03HaqaioT npeKpam.eHHe npaBOBOI'O COCTOJIHHJI 

TOJibKO B OTHOUieHHH caMOI'O o6neKTa 3K3eK}'UHH, npHBe,neHHOe BbIUie 

TeppHTOpHaJibHOe onpe,neJieHHe KacaeTCJl KaK BHHOBHbIX, TaK H HeBHHOB

HbIX. KaK H npu 06nJ1BJieHHH soeHHoro noJio)l(eHHJl, T)'T MO)l(HO ,neiicTBO

BaTb 6e3 BCJIKoii nom.a,nhl. HMeHHO TaKoii CMhICJI speMeHHoro npeKpam.e

HHJl ,neHCTBHJl KOHCTH'fYUHH no CTaTbe 92 BbITCKaeT H3 OT,llaHHbIX B TO )Ke 

speMJl pacnopJl)l(eHHH. ,Ao TOro KaK B COOTBeTCTBHH c y)l(e ynOMJIHYThIM 

3aKOHOM OT 23 HHB03a VIII r. KOHCTH'fYUHJl 6brna OTMeHeHa B HeKOTOphIX 

01<pyrax, BhIUIJIO nocTaHoBJieHne OT 7 HHB03a VIII r. (28 ,neKa6pJ1 1799 r. -
Duvergier. XII, 56; Baudouin. II, N 3518), B KOTOpoM noBCTaHUaM 6hrna 

o6em.aHa aMHHCTHJl, HO B TO )KC BpCMJl yKa3hIBaJIOCb, qTo KOMaH,llYIOlll.HH 

npasHTeJihCTBCHHhIMH BOHCKaMH MO)l(eT JIHUIHTh KOHCTH'fYUHOHHhIX rapaH

THH Te o6m.HHbI, r,ne BOCCTaHHe 6y,neT npo,nOJI)l(aThCJl, B pe3yJihTaTe qero 

OHH 6y.nYT KBaJIHqrnuuposaTbCJl KaK «BparH qipaHUY3CKoro Hapo.na». Ta

KaJI KOJIJieKTHBHaJI OTBeTCTBeHHOCTb co,nep)l(aJia B ce6e npaBOBOe 3aTpy,n

HeHHe, KOToporo He 6bIJIO, Kor,na BHe 3aKOHa o6'bJIBJIJIJIHCb OT,lleJibHbie JIHQa. 

ECJIH B ,llaJihHeHUieM, no 3aKOHY 23 HHB03a, BOeHaqaJibHHK noJiyqaeT noJI

HOMOqHe npHMeHJITb CMepTHYIO Ka3Hb, HaJiaraTb JII06b1e UITPa<t>bl H HaKa-

3aHHJl H eCJIH B TO )KC speMJl BBO)lJITCJl BOeHHbie cy,nhl, TO BbIJICHJleTCJl, qTo 

oxsaqeHHaJI BOCCTaHHeM o6JiaCTb oueHHBaeTCJl 3,necb KaK TeaTP BOCHHbIX 

,neiicTBHH, xoTJl oHa no-npe)l(HeMY ocTaeTCJl BHYTPeHHeii o6JiaCThlO, a Ha

ceJIJllOlll.He ee )l(HTeJIH - rpa)l(,naHaMH rocy,napcTBa. Ilpe,ncrnsJieHHe 

0 TOM, qTo Ta HJIH HHaJI o6JiaCTb HaXO,llHTCJl BHe KOHCTH'fYUHOHHOro 3aKO

HO,naTeJihCTBa (CT. 55 noCTaHOBJieHHJl ceHaTa OT 16 TepMH,nopa x r.: «Kor

,na Toro TPe6yioT 06cTOJ1TeJibCTsa, ceHaT 06'bJ1BJIJ1eT Te HJIH HHbie ,nenaprn

MCHThI BHe KOHCTH'fYUHH» (le Senat... declare, quand les circonstances 

)'exigent, des departements hors de la Constitution)) H noToMy MO)l(eT 

paccMaTPHBaTbCJl B KaqecTBe TeaTPa BOeHHbIX ,neHCTBHH, CTaHOBHTCJl npa

BOBbIM OCHOBaHHeM ocym.eCTBJIJleMOH BOeHaqaJibHHKOM KOMHCCapCKOH 

,llHKTaTypbI. Ho HeCMOTPJl Ha TO, qTo npH OCa,llHOM nOJIO)l(eHHH no BOeH

HbIM coo6pa)l(eHHJIM TO)l(e B03MO)l(H0 BMeUiaTeJibCTBO B c<t>epy rpa)l()laH

CKHX CB06o,n, npHOCTaHOBJieHHe ,neHCTBHJl KOHCTH'fYUHH 3,lleCb He cqHTa

JIOCb He06XO,llHMbIM, ,no Tex nop noKa 6oJibUIHH sec HMeJIO npe,ncTaBJieHHe 

0 TOM, qro oca,nHoe noJIO)l(eHHe npe,nHa3HaqaeTCJl )lJIJl 6opb6bI c BHeUIHHM 

BparoM. ,AeKpeT 1811 r. ,llOJI)l(CH 6bIJI B CBJl3H c 3THM Ka3aTbCJl aHTHKOH

CTH'fYUHOHHbIM, Be,llb OH 6hIJI opHeHTHpoBaH KaK pa3 Ha 6oph6y c BHYT

peHHHM noJIHTHqecKHM npOTHBHHKOM. 

BnepBbie oca,nHoe noJIO)l(eHHe ynoMHHaeTCJl B KOHCTH'fYUHH TOJihKO 

B 1815 r. CornacHo CTaTbe 66 ,AonoJIHHTeJibHOro aKTa OT 22 anpeJIR 3Toro 

ro,na, B pa3,neJie «npas rpa)l()laHHHa» npaso 06'hJ1BJIJ1Th oca,nHoe nOJIO)l(e

HHe B CJiyqae Hapo,nHhIX BOJIHCHHH (troubles civils) ,llOJI)l(HO 6bITb ypery

JIHpOBaHO 3aKOHOM. OcHosaHHeM TaKoro onpe,neJieHHJl 6hrna npaKTHKa 
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HanoneoHOBCKOro npasneHH.11, aHTHKOHCTHTYUHOHHbie ,z:i:e.llHH.11 KOToporo 
6hmH nepe1:rncneHhI B ,z:i:eKpeTe OxpaHHTenbHoro ceHaTa (Senat con
servateur) OT 3 anpen.11 1814 r., 06b.11sn.11BIIIeM o csep)l(eHHH Hanoneo
Ha31. Ho Henb3.ll CKa3aTb, lJTO HMeHHO oca,z:i:Hoe nono)l(eHHe HMnepaTop 
ucnonb30Ban KaK cpe,z:i:CTBO BHyrpunonHTHlJeCKOH 6oph6bI. ll BCe )l(e, no 
onhITY BTOp)l(eHH.11 1814 r.' KOHCTHTYQHOHHOe yno)l(eHHe, nonbITKOH BBeC
TH Kornpoe 6brn .[(ononHHTenhHhIH aKT 1815 r., ,z:i:on)l(HO 6brno yperynupo
saTb npe)l(.ll:e scero JTOT sonpoc. B cnyqae rpa)l(.ll:aHCKHX sonHeHHH oca.z:i:
Hoe nono)l(eHHe MO)l(HO 6bmO BBO,L{HTb TOilbKO B COOTBeTCTBHH c 3aKOHOM, 
T. e. npu co,z:i:eH:cTBHH Hapo,z:i:Horo npe,z:i:crasnTenbcTBa. PeIIIeHue o npuMe
HeHHH Boopy)l(eHHOH CHilbI B BOeHHOH onepauuu, HanpasneHHOH npOTHB 
rpa)l(.ll:aH co6cTBeHHoro rocy,z:i:apcTBa, He cne,z:i:osano oT,z:i:asaTb Ha ycMoT
peHue HMneparnpa, T. e. sepxosHoro rnaBHOKOMaH,z:i:yroIQero. Ho speMeH
Hoe npeKpaIQeHHe ,z:i:eHCTBH.11 KOHCTHTYUHH, KaK OHO 6bmO npe,z:i:ycMOTpeHO 
B KOHCTH'fYUHH VIII r. u ceHaTCKOM nocraHosneHHH X r. u no-npe)l(HeMy 
coxpaH.11no CBOIO cuny, 3,z:i:ecb eIQe He ynoMnHaeTc.11 B CB.113H c oca,z:i:HhIM 
nono)l(eHHeM, XOT.11 HMeHHO HapyrneHHe KOHCTH'fYUHOHHbIX npaB (TyT HMe
nHCb B BH.D:Y BOeHHble cy,z:i:hI) 6hrnO rnaBHbIM ynpeKOM, npe,z:i:b.llBn.lleMbIM 
K pernaMeHry oca,z:i:Horo nono)l(eHu.11 1811 r. KaK u B cnyqae c loi martiale, 
3.z:i:ecb see eIQe rocno,z:i:cTBOBano npe,z:i:cTasneHne o TOM, tJTO, ecnu B npa
BOBOM OTHOllieHHH npe,z:i:nochlnKH BOeHHOro BMernaTenbCTBa HMHlJeCTBY
IOT, TO 3a nocne,z:i:cTBH.11 TaKoro BMernaTenbCTBa «HHKTO He OTBetJaeT». AH
THKOHCTHTYUHOHHbIMH OIQyIQanHCb TOilbKO BOeHHble cy,z:i:hl, He TOilbKO 
nOToMy, lJTO KOHCTH'fYUH.11 rapaHTHposana Ka)l(.ll:OMY rpa)l(,L{aHHHY B03M0)1(
HOCTb o6paTHTbC.ll K «06hilJHOMY cy,z:i:he» (juge nature!), HOH rnaBHbIM o6-
pa30M nOTOMy, lJTO 3,z:i:ecb BOeHatJanbHHK BblcrynaeT He KaK con,z:i:aT, a KaK 
cy,z:i:h.11, ,z:i:eH:crnyIOIQHH no nopyqeHHIO. IlpOTHBOnOnO)l(HOCTb Me)l(.z:i:y 3aKo
HOM H nopytJeHHeM, T. e. B ,z:i:aHHOM cnyqae - apMeHCKHM npuKa30M, 
Me)l(.z:i:y o6hilJHOH KOMneTeHuneH: rpa)l(,L{aHCKOH H BOeHHOH snaCTH 6hlna 
Hau6onee cnopHbIM nyHKTOM HanoneOHOBCKHX KOHCTH'fYUHH. nocne no
pa)l(eHH.11 npu BaTepnoo Cy.z:i:e6Ha.11 nanara npaBuna caMOCTO.llTenhHO u 
28 HIOH.111815 r. yqpe.n:una npaBHTenbCTBeHHYIO KOMHCCHIO, Ha,z:i:eneHHYIO 
nonHOMOlJHeM B uen.11x o6e6neqemrn o6IQeCTBeHHOI'O cnoKOHCTBH.11 .z:i:a)l(e 

31 3TOT «aKT o nmueHHH npaB» (acte de decheance) rosopHT, B qacTHOCTH, o Hapyrne
HHH npHHQHna HeJaBHCHMOCTH cy11eii H 06 3HTHKOHCTHTYQHOHHLIX (Hapy111a101.QHX CT3TLIO 
50 KOHCTHTY1111H VIII r.), npOTHB033KOHHLIX cnyqrurx o6hllBJieHHll BOHHLI (MepneH (Merlin. 
Repert. 1807. T. III. P. 327) rosopnn o CTane 50: «ee npe11nncaHHll 6oni.111e He 11eiicTBy-
10T» (ces dispositions ne subsistent plus), noToMy qrn B Hel!BHOM BHlle OHH 61.mn OTMeHeHLI 
ceHaTCKHM nocTaHOBJieHHeM VIII r.). HMneparnpa ynpeKalOT B TOM, qTo OH «Ja6i.m 
o paJ11eneHHH snacTeii» (confondu Jes pouvoirs), pacnycTHJI Hapo11Hoe npe11crasHTeJILCTBO 
H 6oni.111e HHKorna ero He COJLIBaJI H T. n. T. PeiiHax (Reinach Th. L' etat de siege. Paris, 
1885. P. 102) roBOpHT, qrn )leKpeT OT 2411eKa6pl1 1811r.61.m OCHOB3HHeM )lJlll CMel.QeHHll 
HanoneoHa, XOTll OH H He ynoMHHaeTCll 8 o<jmQHaJILHOM TeKCTe AKTa 0 CMel.QeHHH. 
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BbIXO,!l,HTb 3a npe,!1,eJibl 3aKOHO,!l,aTeJibHbIX onpe,!1,eJieHHH, ycTaHaBJIHBaTb 

Ha,!1,3op 3a Il0,!l,03pHTeJibHbIMH JIHUaMH, pacnpOCTPaHHTemIMH KpaMOJibHbIX 

CO'IHHeHHH HT. n. H 6paTb HX Il0,!1, apecT, He npHBO,!l,H B cy.D. B npe,!1,nHCaH

Hbie 3aKOHOM CpOKH. ,L(JIH IlO,!l,a'IH )l(aJI06 npH flaJiaTe 6bIJia C03,!1,aHa OC0-

6ax HHCTaHUHH. H3,!1,aHHbIM B TOT )l(e ,!l,eHb 3aKOHOM nanaTa IlOCTaHOBJIHJia, 

'ITO flapH)I( HOXOOUfflCJI, Ha OCa,!l,HOM IlOJIO)l(eHHH, 'ITO COOTBeTCTBOBaJIO 

CHTYaunn BOeHHbIX .D.eiicTBHii32 • TeM )l(e 3aKOHOM rpa)l(,!l,aHCKHM snacTHM 

npe,!1,IlHCblBaJIOCb npo,!1,0JI)l(aTb HCilOJIHeHHe CBOHX o6HJaHHOCTeii, a npa

BHTeJibCTBeHHOH KOMHCCHH - npHHHMaTb TOJlbKO oco6b1e MepbI no 3all..{H

Te JIH'IHOCTH n co6cTBeHHOCTH. TaKHM o6pa30M, BOeHHbie noJIHOMO'IHH 

.D.OJI)l(HbI ocTaBaTbCH CTPOro orpaHH'IeHHblMH JIHIIIb BOeHHOH onepauneii 

B Y3KOM CMbICJie CJIOBa • .[(o TOro, 'IT06bI nocpe,!1,CTBOM qiopMaJibHOro npH

OCTaHOBJieHHH ,!l,eHCTBHH KOHCTHTYUHH C03,!l,aTb oco6oe npaBOBOe OCHOBa

HHe ,!l,JIH HCKJIIO'IHTeJibHblX IlOJIHOMO'IHH npaBHTeJibCTBeHHOH KOMHCCHH, 

,!l,eJIO He ,!l,OIIIJIO. 

MHoroqncneHHbie 3aKOHbI npaBHTeJibCTBa PecTaBpaunn, BMeIIInsas

IIIHecx B CB060.D.Y JIH'IHOCTH H npeCCbl, HaUIJIH CHJibHOe conpOTHBJieHHe 

cy.D.e6HhIX nanaT n Hapo,!1,a33 . Oca,!1,Hoe noJio)l(eHne 6brno ,!l,JIH 3TOro npa

BHTeJibCTBa a,!l,MHHHCTPaTHBHO-TeXHH'IeCKHM cpe,!1,CTBOM, Il0,!1,06HbIM qpe3-

BbI'IaHHOMY IlOJIO)l(eHHIO, KOr,!l,a 1110608 opraH BJiaCTH Mor ,!l,eJiaTb BCe, 'ITO 

Ka3aJIOCb Heo6XO,!l,HMbIM coo6pa3HO IlOJIO)l(eHHIO ,!l,eJI. Ilo3TOMY OHO 

ncnoJih30BaJIOCb B 6opb6e npOTHB BHYTPeHHero Bpara. floKaJaTeJILHa qiop

My1mpoBKa, npnMeHeHHax B Mae 1816 r. B TenerpaqiHoii HHCTPYKUHH Co

BeTa MHHHCTPOB BOeHHOMy KOMaH,!1,YlOIUeMy 0 BBe,!l,eHHH oca,!l,HOro IlOJIO

)l(eHHH B fpeHo6ne: «.[(enapTaMeHT lf3ep ,!l,OJI)l(eH paccMaTpHBaTbCH KaK 

HaXO,!l,HIUHHCH Ha oca,!l,HOM IlOJIO)l(eHHH; rpa)l(,!l,aHCKHe H BOeHHbie HHCTaH

UHH 0611a,!1,a10T Heo2paHu'leHHou BJ1acmb10» (le departement de I' Isere doit 

etre regarde en etat de siege, les autorites civil es et militaires ont un pouvoir 
discretionnaire)34 • Ho Tenepb c 3THM CBH3bIBanacb 6opb6a 3a KOHCTHTY

UHOHHbie rapaHTHH, B qacTHOCTH 3a CB060.D.Y JIH'IHOCTH H npeCCbl. 

32 La ville de Paris est en etat de siege. Bull. VI. N 305, 304 (p. 291-293). CrnTi.11 
52-6HC npoeKTa KOHCTHT)'QHH OT 29 HIOHll 1815 r. ycrnHaBJJHBaeT, '!TO CTOJIHQa MOlKeT 
61.rri. 06i.11BJieHa Ha oca11HOM IlOJIOJKeHHH TOJI!.KO JaKOHOM; TaKHM o6pa30M, 3JlCC!. JlaJKe npH 
BTOplKCHHH Bpara rpe6yeTCll co11eiiCTBHe HapOJIHOro npe11cTaBHTCJI!.CTBa («MOHHTep» OT 
1 HIOJill 1815 r.). 

33 CM. MOIO CTaT!.IO 0 JlHKTarype H OCaJIHOM IlOJIOlKCHHH (Schmitt c. Diktatur und 
Belagerungszustand II Zeitschr. f. d. ges. Strafrechtsw. Bd 38, 1916. S. 150 ff.). 

34 YpaBHHBaHHC rpalKJlaHCKHX H BOeHH!.IX BJiaCTeii Morno 61.1 HaTOJIKffYT!. Ha M!.ICJI!., 
'ITO nepe11a'IH HCnOJIHHTCJI!.HOH BJiaCTH He npoHCXOJllfT. 011HaKO <!>aKTHtfeCKHH XOJI co61.1-
THH rosopHT 06 o6paTHOM (cM.: de Viel-Castel. Histoire de la Restauration. T. V. Paris, 
1862. S. 91 ff.; Capefigue. Histoire de la Restauration. 3 ed. Paris, 1841. T. II. Ch. XI. 
P. 119). «MOHHTep» 06 3TOM OCaJIHOM noJIOJKeHHH HH'lero He rosopHT, 0 6ecnop1111Kax B 
fpeHo6ne coo6maeTc11 Toni.Ko I 0 Mall 1816 r., nocne Toro KaK cnoKoiicTBHe 61.mo YJKC 
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B ornnqne OT ccLmaiomerocH Ha HCKJiioqnTeJILHhIH cnyqaii qpe3BhI
qaifHoro npaBa 3TH CB060.D.hl CTaHOBHTCH npo6neMOH cyaepeHHTeTa no 
aHanornn c aonpocoM o 6naronpno6peTeHHhIX npaaax B cocnoBHOM npa
BOBOM rocy.n.apcTBe. Bee crnpoHLI 6e3oroaopoqHo npH3HalOT, qrn ocy
mecTBJieHHe cyaepeHHTeTa CBH3aHo c 3aKOHHhIM cnoco6oM ynopH.n.oqeH
HhIMH KOMneTeHUHHMH. Ho aonpoc o jura extraordinaria majestatis HJIH 
jura dominationis (CM. BhIIIIe, c. 33-35) B .n.pyroii <t>opMe BHOBh B03HH
KaeT npH npoae.n.eHHH TaKHX )Ke pa3JIHqeHHH Me)l(.ll.y npaBOBhIM cnoco60M 
ynopH.n.oqeHHhIM, T. e. orpaHnqeHHhIM, ocymecTBJieHHeM cyaepeHHTeTa H 
ace BpeMH CKphITO HaJIHqecTByiomeii, B npHHUHne HeorpaHnqeHHOH cy6-
CTaHuHeH BCeBJiaCTHH rocy.n.apCTBa, KOTOpaH, OTTaJIKHBaHCh OT onpe.n.e
JieHHOro noJIO)l(eHHH .n.en H pyKOBO.D.CTBYHCh cnryaTHBHO-TexHnqecKOH 
uenecoo6pa3HOCTLIO, npo6naaeT 6peI1IH B cncTeMe KOMneTeHUHH. Kopo
neacKoe npaBHTeJihCTBO BH.D.eJIO npaBOBOe OCHOBaHHe Bcex qpe3Bhlqaif
HhIX nonHOMoqnif B crnTLe 14 KOHCTHTYUHH OT 14 HIOHH 1814 r. CrnTLH 3Ta 
6LIJia 03arnaBJieHa <«l>opMhI KOponeBCKOro npaBJieHHH» H roaopHJIOCh 
B Hett 0 TOM, qTO KOpOJih HBJIHeTCH rnaBOH rocy.n.apCTBa, KOMaH.D.YeT BO
Op)')KeHHhIMH cnnaMH, o6bHBJIHeT BOHHY H JaKJiioqaeT MHp, HaJHaqaeT qn
HOBHHKOB H OT.n.aeT pacnopH)l(eHHH, He06XO.D.HMhie .D.JIH HCnOJIHeHHH 3aKO
HOB H .D.JIH 6e3onacHOCTH rocy.n.apcTBa35 • KoponeBcKoe npaBHTeJihCTBO 
pacueHHBaJIO 3TO He KaK npe.n.ocTaBJieHHe KOMHCcapCKHX noJIHOMOqnif Ha 
cnyqaii KpaHHeH Ha.n.o6HOCTH, a KaK Bhlpa)l(eHHe CBOero cyaepeHHTeTa. 
Ilo3TOMY OHO He cqnTaJIO aHTHKOHCTHTYUHOHHhIM OT.D.aBaTh .n.a)l(e TaKHe 
pacnopH)l(eHHH, KOTOphie IIIJIH Bpa3pe3 c .n.eiicTByiomHMH 3aKOHaMH H .n.a)l(e 
c caMOH KOHCTHTYUHeH, eCJIH TOJihKO OHH, no MHeHHIO KOpOJIH, 6hIJIH He
o6XO.D.HMhl B HHTepecax 6eJonacHocTH cymecTByiomero cTpoH. Ha nonn
TnqecKOM H3hIKe Toro apeMeHH 3TO Ha3LIBaJIOCh «.D.HKTarypoii». B .n.eii
CTBHTeJILHOCTH )Ke 3TO He 6LIJia HH KOMHCCapcKaH, HH cyaepeHHaH 
.D.HKTarypa, a 6LIJia Bcero JIHIIIh npeTeH3HH cyaepeHHTeTa KaK npHHUHnH
aJihHO HeorpaHnqeHHOH rocy.n.apcTBeHHOH BJiaCTH, KOTOpaH eCJIH H HaJia
rana Ha ce6H orpaHnqeHHH B CHJIY o6hJqHoro 3aKOHO.D.aTeJihCTBa, TO 3TH 
orpaHnqeHHH KaCaJIHCh KaK pa3 Toro, qTO OHa cqHTaJia HOpMaJihHhIM co
CTOHHHeM. MoHapxnqecKHH npHHUHn, cnoco6Hh!H B6npaTh B ce6H CTOJih 

BOCCTaHOBJieHO H BOeHHaJI OKK)'naUHJI o6nacrn npe.11HaJHa'!anaci. eiue JIHID!. .llnJI Toro, 'IT0-
61.1 «06ecne'IHT!. npHMepHoe HaKaJaHHe BHHOBHHKOB». HacKOJl!.KO Heonpe.11eneHH!.IM 6b1JIO 
npasosoe COCTOJIHHe BpeMeH PecTaspaUHH, BH.llHO HJ Toro, '!TO TOf.lla paccMaTPHBaJICJI 
sonpoc, .11eiicTByeT JIH .110 CHX nop JaKOH 0 BOeHHOM nOJIOJKeHHH 1789 r.; B nanaTe .11enyTa
TOB ero .11eiicTBeHHOCT!. 61.ma no.11TBepJK.11eHa B HIOHe 1820 r. ,ll10sepJK1.e nonaraeT (Coll. I. 
P. 62, note), '!TO, eCJIH 6bl OH yJKe He .11eiicTBOBaJI, paJyMHO 61.mo 61.1 BBeCTH ero CHOBa. 

35 Le Roi est le chef supreme de I' etat, ii commande Jes forces de terre et mer, declare 
la guerre ... et fait Jes reglements et ordonnances necessaires pour I' execution des lois et la 
sfirete de )' etat. 
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pa3HOo6pa3HOe IlOJIHTH'leCKOe H TeopeTH'leCKOe co.u;ep)l(aHHe36 ' B rocy

.u;apCTBeHHO-npaBOBOM OTHOllleHHH HMeeT 3.u;ecb CMblCJI pa3JIH'leHH.ll 

op.n;HHapHbIX, T. e. c<t>opMyJIHpoBaHHblX B npaBOBOM pemaMeHTe H IlOTO

MY 3apaHee onucaHH1>1x, H 3KCTPaop.n;nHapH1.1x, T. e. Kaca10m:Hxc.11 Henoc

pe.n;cTBeHHOro Bblpa)l(eHH.11 HeorpaHH'leHHOH plenitudo potestatis, noJIHO

MO'IHH cyBepeHHTeTa. Toni.Ko aBTopi.1, noTep.11BI1IHe BC.llKOe 'IYTbe 

K OCHOBHOH IOpH.D;H'leCKOH npo6JieMe y'leHH.11 0 rocy.u;apcTBe, K npOTHBO

IlOJIO)l(HOCTH Me)l(.n;y npaBoM H ocym:ecTBJieHHeM npaBa, Moryr yBH.D;eTb 

3.n;eci., B pa3JIH'leHHH Me)l(.D;y cy6cTaHUHen cyBepeHHTeTa H ero ocym:e

CTBJieHHeM, MaJiocyw:ecTBeHHYIO CXOJiaCTH'leCKyJO TOHKOCTb. EcJIH cyBe

peHHTeT 3TO .n;eHCTBHTeJibHO BCeBJiaCTHe rocy.u;apCTBa, a TaKOB OH .D;JI.11 

JII06oro KOHCTHTYUHOHHOro ycTpOHCTBa, npH KOTOpOM pa3.n;eJieHHe, 

T. e. pa3rpaHH'leHHe BJiaCTeH, He .D;OBO.D;HTC.11 .u;o KOHUa, TO npaBOBOe pery

JIHpOBaHHe OXBaTbIBaeT TOJibKO BilOJIHe onpe.u;eneHHOe co.u;ep)l(aHHe ocy

w:ecTBJieHH.11 BJiaCTH, a He cy6cTaHUHaJibHyJO noJIHOTY ee caMon. Bonpoc 

0 TOM, KTO pacnop.ll)l(aeTC.11 elO, T. e. KTO npHHHMaeT pellleHHe B CJIY'la.llX, 

He pemaMeHTHpOBaHHbIX B npaBOBOM OTHOllleHHH, CTaHOBHTC.11 BOnpocoM 

o CYBepeHHTeTe. Ha 3TOT cyBepeHHTeT KaK Ha npHHUHDHaJibHO He orpaHH

'IHBaeMoe IlOJIHOMO'IHe .n;eJiaTb TO, qero IlOJIO)l(eHHe .n;eJI Tpe6yeT B HHTepe

cax rocy.u;apcTBeHHOH 6e3onaCHOCTH, 6e3 OrJIH.D;KH Ha 6y.n;TO 61.1 npen.11T

CTBYIOW:HH 3TOMY KOHCTHTYUHOHHbIH nopx.n;OK, CCbIJiaJiaCb KOponeBCKa.11 

BJiacTb PecTaBpaUHH. 0Ha, cTano 6b1Tb, 6pana yqpe.n;nTeJibHYIO BJiacTi. B 

CBOH pyKH H He C'IHTana ce6.11 ee ynoJIHOMO'leHHbIM. Ilo3TOMY o6pa3 ee 

.u;encTBHH He 61.rn npHMepoM cyBepeHHOH .n;HKTarypi.1. B 1830 r., BO BpeM.11 

o6cy)l(.D;eHH.ll yKa30B, HJ.D;aHHblX Ha OCHOBe TaKOH TO'IKH 3peHHH H npHBe.u;

llIHX K Ha'laJIY peBOJIIOUHH H na.n;eHHIO cyBepeHHOH KOponeBCKOH BJiaCTH, 

MHHHCTP IOCTHUHH lllaHTJI03 B CBOeM BbICrynneHHH 3a.llBHJI, 'ITO CTaTbH 14 
He .u;aeT KOpOJIIO IlOJIHOMO'IHH H3MeH.llTb KOHCTHTYUHIO, HO 3aTO .n;aeT IlOJI

HOMO'IH.11 oxpaH.llTb ee H 3aW:HW:aTb OT H3MeHeHHH H 'ITO TenepellIHH.11 cury

auu.11 .u;enaeT Heo6xo.n;HMbIM npo.11BJieHne TaKOH pouvoire supreme. CaMo 

co6oii, o.n;HaKO, IlOHHTHO, 'ITO o6na.n;aTeJib cyBepeHHTeTa B .n;aHHOM CMblC

Jie CJIOBa He MO)l(eT HMeTb HHKaKOro .u;pyroro HHTepeca, KpOMe Toro, KO

TOpbIH COCTOHT B no.u;.u;ep)l(aHHH cym:ecTBy10m:ero nopH.n;Ka. B 3a.llBJieHHH 

MHHHCTpa .u;anee l'OBOpHTC.11, 'ITO MO)l(HO BblHTH 3a paMKH 3aKOHHOfO no-

36 06cylKna11 coqnHeHttll r.O. MeikHepa (Meisner H.O. Ober die Lehre vom 
monarchischen Prinzip. Breslau, 1913) n r. MaH:epa (Maier H. Die geistesgeschichtlichen 
Grundlagen des konstitutionellen Theorie. Tiibingen, 1914 ), BonLUeHnop<j> BLICKaJanc11 o 
cncTeMaTnqecKOH " MeTOnnqecKOH npoTttBOilOJIOlKHOCTH MelKJlY rocynapcTBeHHO-Teope
rnqecKnMn KOHCTpYKUttllMtt n nonnrnqecKnMn nne11Mn (Arch. f. tiff. Recht. Bd 34. 1915. 
s. 477 ff.). Ero BLICKaJLIBaHttllM npncyll.le OCHOBOilOJiaralOll.lee JHaqeHne, XOTll B cnny 
BLIJBaBwero nx nosona OHR OCTaJIRCL scero JIRWL Ha6pOCKOM. 
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PMKa pa.nu coxpaHeHm1 ,llyxa KOHCTmyuuu. 0.llHOBpeMeHHO pe'lb IllJla u o 

pouvoir constituant, no,llo6a10ll.(eif Koponro, a He Hapo,lly37 • 

YKaJhl OT 26 UIOJIH 1830 r., Ha3BaHHLie «rocy.llapcTBeHHhIM nepeso

poTOM», HaCKOJibKO OHU 3,lleCb npUHUMalOTCH BO BHUMaHue, npe,llnUCbIBa

JIU orpaHuqeHue cso60.llhl npecchl, pocnycK nanaTLI ,llenyTaTOB u BJMeHe

HUH B U36upaTeJibHOM npase. 27 UIOJIH 6bIJIU BOJIHeHUH B IlapmKe, 

a Ha11uoHaJILHaH rsap,lluH BL1crynuna npOTuB Kopo]ljl. ToJILKO 28 UIO]ljl 

1830 r. ropo,ll IlapmK KOponeBCKUM yKa30M 6bIJI 061.HBJieH Ha oca,llHOM 

nonmKeHUU «B COOTBeTCTBUU co CTaTbHMU 53, 101, 102 u 103 ,lleKpeTa OT 

24 ,lleKa6pH 1811 r.>>, co CCbIJIKOH Ha TO, qro BHyrpeHHUe BOJIHeHUH 27 UIO]ljl 

Hapyurnnu cnoKOHCTBue B IlapmKe. B 3TOM 061.HBJieHuu oca,llHoro nono

)l(eHBH TO)l(e OTqeTJIUBO BB,lleH ero BOeHHbIH xapaKTep, speMeHHyIO OTMe

HY rpa)l(,llaHCKUX CB060,ll noHaqany ycMaTpUBaJIU He BO BBe,lleHUU oca,ll

HOro IlOJIO)l(eHUH, a B KOpOJieBCKUX yKa3aX, U3,llaHHbIX B UHTepecax 

6e3onacHOCTU rocy,llapcTBa Ha OCHOBaHUU CTaTbU 14. 
U:eJiblO peBOJIIOIIUU 1830 r. 6LIJIO BBe,lleHue KOHCTUTYIIUOHHOro npaB

JieHUH no aHrnUHCKOMY 06pa311y. CTaThH 14 Xapruu 1814 r. socnpomso

.llUTCH B KOHCTUTYIIUU OT 14 asrycTa 1830 r. B BU,lle CTaTbU 13, c TOH JIUlllb 

pa3HUIIeH, qro KOpOJib Tenepb ,llOJI)l{eH UCKJIIQqUTeJihHO 83,llaBaTb pacno

pH)l(eHUH, Tpe6yeMLie ,llJIH UCilOJIHeHUH 3aKOHOB, npuqeM HCHO ,ll06aBJieHO, 

qTo OH HUKOr,lla He MO)l(eT npuocTaHaBJIUBaTb ,lleHCTBUe CaMUX 3aKOHOB 

unu ,lleJiaTL BJ HUX ucKJiroqeHUH. Oca,llHoe noJio)l(eHue B 3TOH KOHCTUTY

IIHU He ynOMHHaeTCH. Y)l(e B UIOHe 1832 r. OHO 6LIJIO BBe,lleHO KOponeB

CKUM yKa30M u HanpaBJIAAOCb npOTUB .llBYX no CBOeMy IlOJIUTuqecKOMY 

xapaKTepy COBepweHHO pa3JIUqHbIX ,llBU)l{eHUH, KOTOpbie, O,llHaKO, BU,lle

JIH B nu6epanbHOH 6yp)l(ya3HU CBOero o6ll.(ero Bpara: npOTUB BOCCTaHUH 

pOHJIUCTOB B BaH,llee u nponeTapCKOro BOCCTaHUH B Ilapu)l(e. oyp)l{ya3-

Hble napTUU He CTaJIH TOr,lla B03pa)l(aTb npoTUB oca,llHOro nOJIO)l(eHUH38 • 

KoponeBCKUH yKa3 OT 1 UIOHH 1832 r. 061.HBJIHeT OCa,llHOe IlOJIO)l(eHue 

B TPeX 0Kpyrax39 , npUBO,llH o6ll.(ee OCHOBaHue, cornacHO KOTOpOMY Heo6-

XO,llUMO 6bIJIO, UCilOJib3YH see 3aKOHHbie cpe,llCTBa, nocKopee no,llaBUTb 

IlOBCTaHqecKOe ,llBH)l(eHue B 3TUX MeCTHOCnx; ucnOJIHeHue pacnopH)l(e

HUH 6Lrno nopyqeHo rocy,llapcTBeHHOMY MUHUCTPY BHyTpeHHUX ,lleJI 

37 3a11BJJeH11e JTO ony6n11KOBaHo y Kamjmra (Capefigue. l'Europe depuis l'avenement 
du Roi Louis Philippe II, Brussel, 1845. T. II. P. 64; pouvoir constituant - p. 72). 

38 YnoM11HaH11e o co6brr1111x lllOHl! 1832 r. B TPOHHOii pe'!11 np11 OTKpbrr1111 IlanaT 
19 H0116p11 1832 r. conpOBOlKJlaJIOCb BOCTOplKeHHblMll BOJrnacaMI! (Arch. Parl. II serie. 
T. 77. S. 667---668). Po11n11cTbI HaJbIBaJill ocaJ1Hoe nonoJKeH11e npas11TeJibCTBeHHoii JlllK
rnrypoii . .[(oHoJo KopTec B csoeii pe'l114 l!HBap11 1849 r. (s 11cnaHcKoii nanaTe J1enynrne) 
rosop11n, '!TO s pecnspau110HHOii XapT1111 JlllKTarypa CKpbrnanacb s CTaTbe 14, s XapT1111 
1830 r. - so BBeJ1eH1111, a pecny6n11Ka 1848 r. soo6iue ecTb He '!TO l!Hoe, KaK J111KTarypa 
noJI 11MeHeM pecny6n11K11. 

39 B Jlasane, Warn-foHTbe 11 811Tpe (Bull. IX. T. 4. Nr. 4202. P. 661). 
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H BOeHHOMY MHHHeTpy. Ha JaKOH 1811 r. HHKTO He eebIJiaJieH. YKaJ OT 

3 HIOHH 1832 r., He npHBO,WI HHKaKHX oeo6bIX oeHOBaHHH, npoeTO o6bHB

JIHeT oea;moe noJIO)l(eHHe B o6mHHax HeCKOJibKHX ,nenaprnMeHTOB40 • Tpe

TbHM YKaJOM, OT 6 HIOHH, oca,nHoe noJIO)l(eHHe BBO,llHTeH B IlapH)l(e41 ' HO 

e ,nononHeHHeM, 0TeYTeTBy10mHM B npoqHx yKaJax, o TOM, qrn B KOMaH

,noBaHHH H nopH,nKe en~6bI B HauHOHaJihHOH rnap,nHH HHqero MeHHTh 

HeJib3H. B KaqecTBe oeHOBaHHH npHBO,WITeH noeHraTeJibeTBa Ha o6meCTBeH

HYIO H qaeTHYIO eo6erneHHOCTh, y6Hiierna eon,naT HauHoHaJihHOH rnap

,nHH H JIHHeHHbIX BoiieK, o6meCTBeHHbIX qHHOBHHKOB, a TaK)l(e Heo6xo,nu

MOCTh 3HeprHqHbIMH MepaMH o6eeneqHTb o6meeTBeHHYIO 6e3onaCHOCTb. 

Bee opraHbI rpa)l(,naHeKOH BJiaeTH eoxpaHHJIH TOr,na eBOH <i>YHKUHH, HO Ha 

,nene TOJibKO noToMy, qTo 3TO 6hrno npe,nnHeaHo npaBHTeJibeTBOM. B HH

eTPYKUHH, ,naHHOH BOeHHbIM MHHHCTPOM KOMeH,naHry IlapH)l(a, roBOpH

JIOeh, qTo BBH.llY oea,nHoro noJIO)l(eHHH BOeHHbIH KOMaH,nyIOIQHH BnpaBe 

ocymecTBJIHTb Bee nOJIHOMOqHH rp~aHCKHX BJiaeTeii, KaK a,nMHHHeT

paTHBHbie, TaK H ey,ne6Hbie; O,nHaKO HaMepeHHe npaBHTeJibeTBa COCTOHT B 

TOM, qTo6bI BOeHHaH IOpHe,llHKQHH npHMeHHJiaeb TOJibKO B oeo6bIX enyqa

HX, eBHJaHHbIX e MHTe)l(OM, B TOM qffeJie, KOHeqHo, H B CBH3H c npaBOHa

pyrneHHHMH B o6nacTH npeecbI. B nopH,noK pa6oThI op,nHHapHbIX opraHOB 

BJiaeTH BMellIHBaTbeH He HY)l(HO. IlpaBHTeJihCTBO eTPeMHJIOCh «orpaHH

qHTb HeKJIIOqHTeJibHOe noJIO)l(eHHe TOJlbKO MHTe)l(OM» H He ymeMJIRTb He

npHqaCTHbIX rpa)l(,llaH B HX o6mHx npaBax H eBo6o,nax. 0TeIO,na ReHO 

BH,llHO, qTo epe,neTBO He eBHJaHHOH HHKaKHMH yenOBHHMH BOeHHOH aK

UHH, KOMHeeapeKaH ,llHKTaTYPa, npeBpamanacb B npaBOBOH HHCTHryT oca,n

HOro noJIO)l(eHHH. B eoorneTeTBHH e roey,napcrneHHo-npaBOBhIM xapaK

TepoM 3TOH 6yp)l(yaJHOH MOHapXHH oeymeeTBJIHJiaeb nonbITKa ycTaHOBHTb 

npaBOBbie orpaHHqeHHH KOMneTeHQHH BOeHaqaJibHHKa He TOJibKO B TOM, 

qTo Kaeanoeb ee npe,nnoehIJIOK, HO H B TOM, qTo Kaeanoeh ee co,nep)l(a

HHH. Tenepb ~e HeJibJH 6hrno BhIBO,nHTh ry HJIH HHYIO o6naeTb Ja paMKH 

KOHeTHTYUHH H Henoepe,ncTBeHHO ocymeCTBJIHTb HeorpaHHqeHHyIO rocy

,napeTBeHHYIO BJiaCTb, nycTb ,na)l(e B orpaHuqeHHOM no Mecry H BpeMeHH 

o6beMe. Ho HCnOJIHeHHe KOMHCCapeKHX o6HJaHHOCTeii OTJIHqaeTeR TeM 

xapaKTepHbIM ene,neTBHeM, qTO JaKOHO,naTeJibHO orpaHHqeHHbie KOMne

TeHQHH ycTpaHHIOTCH H CBO,WITeR BOe,llHHO, B CHJIY qero opraHHJOBaHHOe 

pa3rpaHHqeHHe KOMneTeHQHH H oeHOBaHHaH Ha HeM npaBOBaH JamHTa CTPa

,naIOT no KpaiiHeii Mepe OTqaeTH. IlpaB,na, cornaeHO HOBOMY yqeHHIO 

o roey,naperne, H qHHOBHHK B OTHorneHHH roey,naperna He o6na,naeT npa

BOM BbinOJIHHTb no,npaJyMeBaeMbie ero KOMneTeHQHeH ,neHCTBHH, H rpa)I(-

40 B Mette H Jlyape, Batt.nee, Hm1CHeii Jlyape H .nsyx Cespax (Bull. eod. Nr. 4203. 
P. 662). 

41 Bull. eod. Nr. 4202. P. 662. 
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.uaHHH rocy.uapcTBa He BnpaBe 6eJOI"OBOp011HO npHTX3aTh Ha TO, 'ITO ype

ry1rnpoBaHHhie JaKOHOM KOMneTeHUHH ocTaHYTCX HeHJMeHHhIMH. Ho B TOM 

CJie,!lCTBHH, 'ITO rpa)f()J;aHHH TepnHT yIUep6 B CBOeH npaBOBOH JaIUHTe, 

Kor.ua cy.ue6Hhle IlOJIHOMO'IHX HCilOJIHXIOTCH KOMHCCapaMH H no COKpa

IUeHHOH npoue.uype, a BOJMO)l(HOCTh o6)1(aJIOBaHHX ycTPaHxeTcx, co.uep

)l(HTCX XBHOe IlOCXraTeJihCTBO Ha KOHCTHTYQHOHHOe npaBO. Ilo CTaThHM 53 

H 54 KOHCTHTyUHH 1830 r., paBHO KaK ~e H B npe.urnecTBOBaBIIIHX KOH

CTHTyUHXX, rapaHTHpOBaJIOCh, 'ITO HHKOro HeJih3X JIHIIIaTh B03MO)l(HOCTH 

o6paTHThCX K «ecTeCTBeHHOMy» .UJIX Hero cy.uhe, 'ITO COJ,!laHHe 11pe3Bhl-

11aHHhIX cy.uos H KOMHCCHH He.uonyCTHMO. 3TO KOHCTHTyUHOHHO npHJHaH

HOe npaao Ha o6paIUeHHe K eCTeCTBeHHOMy, T. e. JaKOHHOMy, cy.uhe HeJih3X 

6bmo o60HTH H B CHJIY TOH, y)l(e B TO BpeMX BBe,!leHHOH <t>opMaJihHOH 

yJIOBKH, 'ITO npH oca,!lHOM IlOJIO)l(eHHH HMeHHO BOeHHax KOMHCCHX CTaHO

BHTCX JaKOHHhIM cy.uheH. KaccauHOHHax nanaTa npH.aep)l(HBaJiach Tor.ua 

TOH TO'IKH 3peHHX, 'ITO CTaThX 103 .ueKpeTa OT 24 .ueKa6px 1811 r. nporn

Bope'l:HJia CTaThXM 53 H 54 KOHCTHTyUHH 1830 r. 42 KoHCTHTyUHOHHO 

npH3HaHHOe npaao BhICTYOaeT 3,!leCh 6eJyCJIOBHhIM npenxTCTBHeM .!lJlX npo. 

Be,!leHHH BOeHHOH onepaUHH. IlocJie,!lOBaTeJihHhIM 6hIJIO 6hI npornaono

CTaBHTh eH H .upyrne KOHCTHTyUHOHHhie npaaa. 

HauHoHaJihHax rnap.uHx, KOMneTeHUHH KOTopoH 6hIJIH 'l:eTKO oroaope

HhI npH BBe,!leHHH oca.uHoro IlOJIO)l(eHHX B IlapH)l(e B 1832 r., c oco6hIM 

O)l(eCTO'l:eHHeM 6opoJiaCh c MXTe)l(HHKaMH 32-ro ro.ua, T. e. c peBOJIIOUH

OHHhIM npoJieTapHaTOM. B HIOHe 1848 r. npouecc noBiopHJicx: oca.uHoe 

noJIO)l(eHHe, o6hxBJieHHoe HauHoHaJihHhIM co6paHHeM 24 HIOHX 1848 r., 

npH3BaHO 6hIJIO JaIUHTHTh 11aCTHYIO co6cTBeHHOCTh H 6yp)l(ya3HYIO KOH

CTHTyUHIO. Oca.uHoe noJio)l(eHHe 6hIJIO aae.ueHo B IlapH)l(e (Paris est mis 

en etat de siege). KpoMe Toro, ace HCilOJIHHTeJihHhie IlOJIHOMO'IHX 6hIJIH 

nepe.uaHhI reHepany KaaeHhxKy. B npe.ucrnaJieHHH npe.aJiaraJIOCh OT.UaTh 

eMY ace noJIHOMO'IHX (tousles pouvoirs)43 • Ho nocKOJihKY nepe.aaHhI 6hIJIH 

TOJihKO HCilOJIHHTeJihHhie, nepe.ua11a HCilOJIHHTeJihHOH BJiaCTH 6hIJia 060-

CHOBaHa He B TOM CMhICJie, 'ITO BOeHHhIH KOMaH.UYIOIUHH IlOJIY11aJI CYMMY 

IlOJIHOMO'IHH, 06hI'IHO npHCYIUHX rpa)l(,!laHCKHM BJiaCTHM, H co BCeH 

onpe.ueJieHHOCThlO no.u11epKHBaJIOCh, 'ITO reHepan He IlOJIY'laJI HHKaKHX 

JaKoHo.aaTeJihHhIX noJIHOMO'IHH. B CBHJH c oca,!lHhIM nono)l(eHHeM H ne

pe.uaHHOH eMy BJiaCThlO BepXOBHOro KOMaH.UYIOIUero BOOp~eHHhIMH CH

JiaMH CTOJIHUhI KaaeHhXK HJ.UaJI px.u pacnopx)l(eHHH (arretes): o JanpeTe 

Ha BhIBeIIIHBaHHe nJiaKaTOB, He caHKUHOHHpOBaHHhlX npaBHTeJihCTBOM, 0 

42 nocTaHoBJleHHe no 11.erry )1(0<juj>pya OT 30 HIOHll 1832 r. ()l(oljuj>pya noJJ.aJI KaccauH
OHHYIO lKaJio6y Ha cMepTHLIH npHroeop eoeHHoro TPH6yHaJia). CM.: Teyssier-Desfarges. 
L. c. P. 507; Reinach. L. c. P. 107; TaM lKe H 11.pyrHe no11.06HL1e nocTaHoBJieHHll. 

43 Bull. VIII. !. Nr. 506. P. 571. 
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pa3opyX<eHHH OT}JX){OB HaunoHa.rrbHOH rBap,nHH, He cJie,noBaBllIHX npH3hI

BY K 3aIQHTe pecny6JIHKH, 06 «OCHOBaHHOM Ha BOeHHOM npaBe» pacc'I'pe

Jie Ka)[(,!{ Oro, KTO 6y,neT 3aMetJeH Ha CT}JOHTeJibCTBe 6appHKa,n ( ero H}'X<HO 

paccMaTpHBaTb KaK 3axBatJeHHOro c Op}'X<HeM B pyKax), 0 .nonpoce JIHU, 

3a,nep)l(aHHbIX no noBo,ny BOCCTaHHJI 23 HIOHJI, BblilOJIHJleMOM oqmuepaMH 

Ha BOeHHOM TpH6yHa.rre nepBOH BOeHHOH ,!{HBH3HH, 06 yroJIOBHOM npe

CJie,noBaHHH no BCeM npecTynJieHHXM H Hapy11IeHHJ1M npaBonopx,nKa 

B oKpyre ropo.na IlapnX<a no.n pyKOBo,ncTBOM BoeHHhIX BJiacTeif44 • 28 HIOHX 

HaunoHa.rri.Hoe co6paHHe nepe,na.rro KaBeHbXKY ncnoJIHHTeJibHYfO BJiaCTh, 

Ha,neJIHB ero THTYJIOM npe.nce,naTeJIJI CoBeTa MHHHCTpoB; OH B03rnaBHJI 

npaBHTeJibCTBO H Ha3HatJHJI MHHHCT}JOB. Oca,nHoe noJIOX<eHne 61.rno OTMe

HeHo pe11IeHHeM HaunoHa.rri.Horo co6paHHX 19 oKTx6px 1848 r. 45 

Co61>ITHJ1 1848 r. n03BOJIHJIH pa3pa60TaTh TaKOH npaBoBoif pernaMeHT 

OCa,!{HOro noJIOX<eHHJI, KOTOpbIM 3HaMeHyeTCJI OKOH'!aHHe npouecca pa3-

BHTHJI. PernaMeHTaQHJI KacaeTCJI TOJlbKO nOJIHTH'IeCKOro, TaK Ha3blBaeMO

ro «<l>HKTHBHOro» oca,nHoro noJIOX<eHHJI H paccMaTpHBaeT ,!{Ba BOnpoca: 

BO-nepBbIX, nopx,noK H npe.nnocbIJIKH ero BBe,neHHJI, BO-BTOpbIX, co,nep

X<aHHe noJIHOMO'IHH BOeHHOro KOMaH,ny101Qero. qTO BOnpoc pernaMeHTH

poBaHHJI npe,nnOCbIJIOK H nopx,nKa (KeM BBO,!{HTCJI: napnaMeHTOM HJIH npa

BHTeJibCTBOM) He JIBJIJleTCJI OCHOBHblM ,!{JIJI ,!{HKTaTyphl, KaK OHa onncaHa 

Bhillie, xcHo 6e3 JIHllIHHX cnoB. TeM HHTepecHee noni.ITKa onpe,nenHTh 

co.nepX<aHHe noJIHOMO'IHH BOeHHOro KOMaH,nyIDIQero. 3aKOH 06 OCa,!{HOM 

nOJIOX<eHHH OT 9 aBrycrn 1849 r. OCTaBJIJleT B CHJie ,neHCTBYIOIUHH perna

MeHT Ha cnyqaif oca,nHoro nonoX<eHHX BO BpeMx BOHHhI. B KatJeCTBe so

npoca, cyIQeCTBeHHoro ,nJIJ1 pernaMeHTa nonHTHtJecKoro oca,nHoro nono
X<eHnx, paccMaTpHBa.JIOCb ynpa3,nHeHHe KOHCTHTYUHOHHbIX rpa)l(){aHCKHX 

CB06o.n. 3aKOH HCXO,!{HT H3 npHHQHna, cornacHO KOTOpoMy, HeCMOT}JJI Ha 

oca,nHoe noJioX<eHHe, Bee rpaX<,naHe coxpaHXIOT CBOH rapaHTHpoBaHH1>1e 

KOHCTHTYUHeH npaBa, eCJIH nocne,nHHe Ha BpeMJI He OTMeHJllOTCJI oco6i.1-

MH onpe,neJieHHXMH 3aKoHa (cT. 11). PernaMeHTaUHX ,noJIX<Ha, TaKHM o6-

pa3oM, 3aKJIIO'!aTbCJI B TOM, 'IT06hI 6hIJIH nepetIHCJieHbl Te npaBa, KOTOpble 

Ha BpeMJI OTMeHJllOTCJI npH BBe,neHHH oca,nHoro noJIOX<eHHJI, T. e. He 

COCTaBJIJllOT }'X<e npaBOBOro npenxTCTBHJI ,!{JIJI npHHJITHJI KOMaH,nyIDIQHM 

KOHKpeTHbIX Mep. 0,nHaKO npaBOBOe perynHpOBaHHe BbIXO,!{HT 3a paMKH 

TOJibKO HeraTHBHbIX onpe,neJieHHH H ,naeT TaKX<e n03HTHBHOe OnHCaHHe noJI

HOMO'IHH BOeHHOro KOMaH,!{OBaHHJI. PaHee tJaIQe BCero .ne6aTHpOBa.JICJI BO

npoc 0 BOeHHOH IOpHC){HKUHH; OH pernaMeHTHpyeTCJI TaKHM o6pa30M, 'ITO 

.-'<l)HCTH1YUHOHHaJI rapaHTHJI B03MOX<HOCTH o6paTHTbCJI K eCTeCTBeHHOMY 

cy.ni.e MOX<eT 6bITb BpeMeHHO OTMeHeHa, HO BblCB060)1(,!{alOIQeecx B pe-

44 Eod. Nr. 508, 509, 511 (P. 571-573). 
45 Bull. X. T. II 2. Nr. 793. P. 539. 
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3YJibTaTe TaKOH OTMeHbl nycTOe npocTpaHCTBO O)lHOBpeMeHHO 3aD0Jlff}leT

CJI B CHJIY Toro, 'ITO 3aTparnBaIOTCJI )laJibHeifurne onpe,1leJieHHJI OTHOCH

TeJibHO COCTaBa qpe3BbI'laHHblX cy)lOB H HX KOMneTeHQHH. c BpeMeHHblM 

npHOCTaHOBJieHHeM )leHCTBHJI Toro HJIH HHOro npaBa 3)leCb, CJie)lOBaTeJib

HO, conp.11raeTCJI U03HTHBHOe pernaMeHTHposaHHe qpe3BbI'laHHOro IlOJIO

)l{eHHJI. Ilepe'IHCJIJIIOTCJI H ,1lpyrne UOJIHOMO'IHJI BOeHHOro KOMaH)ly10111e

ro: OH BnpaBe npOH3BO)lHTb o6b!CK B )l(HJIHIQax, Bb!CbIJiaTb IlO)l03pHTeJibHblX 

JIHU, KOHlj>HCKOBbIBaTb Op)')KHe H 6oenpunacbI, JanpeIQaTb ny6JIHKaQHH 

H co6paHHJI, eCJIH OT HHX HCXO)lHT yrp03a. TaKHM o6pa30M, )lOUYCTHMOe 

BMewaTeJibCTBO B JIH'IHble CB060)lbl, CB06o)ly ne'laTH, co6paHHH, a KOr)la 

pe'lh HJleT 06 op)')KHH H 6oenpunacax, TO H B npaso qacTHoif co6CTBeHHO

cTH, TO'IHO onpe,1leJieHo. Cne)loBaTeJihHO, B .1lpyrue npaBa u cso6o)lbI, ra

paHTHposaHHble KOHCTHTyuneif 1848 r., - B npaso qaCTHOH co6cTBeHHO

CTH, cso6o)ly COBeCTH H KYJib'fYpbl, CB06o)ly Tpy)la H npaBO ycTaHOBJieHHJI 

HaJIOra - BOeHHOe KOMaH)lOBaHHe He )lOJI)l(HO 6hIJIO BMeWHBaTbCJI. 

B TOH Mepe, B KaKOH pa3BHTHe B ueJIOM 3aTparHBaeT OCHOBOUOJiaraIO

IQHe TO'IKH 3peHHJI, OHO 3aBepwaeTCJI 3THM 3aKOHOM. 06c~aTb )leTaJIH 

nocne)ly10mero pernaMeHTHpy10mero JaKoHo)laTeJibCTBa 3)lecb )')Ke HeT 

Ha)l06HOCTH. Ba)l(HO TO, 'ITO Ha)leJieHHe oco6hIMH noJIHOMO'IHJIMH Ha npo

Be)leHne aKQHH, onpe)leJIJieMOH IlOJIO)l(eHHeM )leJI, CMeHJieTCJI nepe'IHeM 

3apaHee OUHCaHHblX UOJIHOMO'IHH, H npHOCTaHaBJIHBaeTCJI y)l(e )leHCTBHe 

He KOHCTH'fYUHH B ueJIOM, a TOJibKO PJI)la KOHCTH'fYUHOHHbIX npaB H CB0-

6o)l, npH'leM H B HX OTHOWeHHH He Boo6me, a c yxaJaHHeM npe)leJIOB 

)lOUYCTHMOro BMewaTeJibCTBa. Ho y)l(e OCHOBOUOJiara10mee pa3JIH'leHHe 

BOeHHOro H UOJIHTH'leCKOro OCa)lHOro UOJIO)l(eHHJI )lOKaJbIBaeT: pernaMeH

THpOBaHHe Ha caMOM )leJie COCTOHT JIHWb B TOM, 'ITO BOeHHOMY KOMaH)lO

BaHHIO npe,1lOCTaBJIJIIOTCJI HeKOTOpbie BeCbMa o6wnpHble oxpaHHO-UOJIH

ueifcKHe UOJIHOMO'IHJI, KOTOpbie eme He U0,1lpa3yMeBaJIHCb npH nepe)la'le 

ucnoJIHHTeJibHOH snacTH. OnucaHHe )l(e caMoif aKQHH 3)leCb He )laeTc.11. 

PaJHHUa Me)l()ly BOeHHblM H UOJIHTH'leCKHM oca)lHblM UOJIO)l(eHHeM Bnep

Bble o6c~anach B 1829 r.; TOr)la nocne)lHee H 6hIJIO oxapaKTepu3oBaHo 

KaK <«pHKTHBHOe»46 • IlOJIHTH'leCKOe OCa)lHOe IlOJIO)l(eHHe CTaJIH HMeHO

BaTb 4>HKTHBHbIM, )la6bI UO)l'lepKHyYb, 'ITO, B OTJIH'IHe OT BOeHHOH onepa

UHH, 3)leCb He HMeeTCJI B BHJlY 6e3yCJIOBHaJI CB060)la )leHCTBHH. 0TCIO)la 

CJie)lOBaJIO, 'ITO npHOCTaHaBJIHBaJIOCb )leHCTBHe OT)leJibHblX npas, npe)l(

)le Bcero npasa o6pameHHJI K juge naturel, a JaTeM TaK)l(e npasa Ha JIH'l

Hy10 CB06o)ly H CB06o)ly npeCCbl, npH'leM He npHHHMaJIOCb BO BHHMa

HHe, 'ITO )leHCTBHJI BOeHHOro KOMaH)lOBaHHJI 3aBHCJIT OT OKa3bIBaeMoro 

eMy conpOTHBJieHHJI H npHMeHJieMblX npOTHBHHKOM cnoco6oB Be)leHHJI 

6opb6bI, 'ITO )leHCTBHJI 3TH BMeWHBalOTCJI B )l(H3Hb H npaso co6cTBeHHO-

46 Reinach. L. c. P. 105. 
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CTH IlOJIHTH'!eCKOI'O npOTHBHHKa, KOTOpbIH, O,D.HaKO, no COBpeMeHHbIM 

npaBOBbIM nOHJITHHM, npH BBe,D.eHHH OCa,D.HOro IlOJIOX<eHHJI He nepecTaeT 

6b1Tb rpaX<,D.aHHHOM cBoero rocy.n.apcTBa H He YTPa'!HBaeT KOHCTHTYUHOH

HO rapaHTHpOBaHHbIX npaB H CB06o.n.; 'ITO, ,D.aJiee, BOeHHOMY KOMaH,D.yl0-

11.(eMy npHXO,D.HTCH yll.(eMJIJITb B HX npaBaX H CB06o.n.ax ,D.aX<e Tex, KTO HH 

K '!eMy He npeqacTeH, HO 'lbJI JIH'!HOCTb HJIH co6CTBeHHOCTb nona.n.aeT 

B ccpepy npoBO.D.HMoH: BOeHHOH aKQHH. Ec11e 06 3THX 3aqacry10 BeCbMa 

cepbe3HblX nocxraTeJibCTBax petib He H.D.eT, TO nOJIHOMO'!He 3anpeTHTb TY 

HJIH HHYIO ra3ery, HanpOTHB, no.n.po6Ho o6cyX<,D.aeTCJI H .D.HCKYTHpyeTCH, 

TaK 'ITO TO'!Ka 3peHHJI HCilOJIHeHHJI caMOH aKQHH OTCT)'llaeT Ha BTOpoH: nJiaH 

nepe.n. pacnopxX<eHHHMH oxpaHHOH nOJIHQHH. 11 npH TOM 'ITO npe.n.npHHH

MaJiaCb IlOilbITKa orpaHH'!HTb noJIHOMO'!HJI BOeHHOro KOMaH,D.OBaHHH, caMO 

co6oH: pa3yMeJIOCb, 'ITO nOJIHOMO'!HJI KOHCTHTYUHOHHO-yqpe,D.HTeJibHOro 

co6paHHH, HOCHTeJIH pouvoir constituant, HeorpaHH'!eHHbI H He CBHJaHbI 

rapaHrnpyeMbIMH KOHCTHTYQHeH CB06o.n.aMH. ,ll;eKpeT OT 27 HIOHJI 1848 r. 
co.n.epX<aJI IlOCTaHOBJieHHe 0 .n.enopTaQHH BCex JIHQ, apeCTOBaHHbIX 3a yqa

CTHe B BOCCTaHHH, «B QeJIJIX o6ecne'!eHHJI 0611.(eH 6e3onaCHOCTH» H npe.n.

IlHCblBaJI, '!T06bI CJie,D.CTBHe B OTHOIIIeHHH ero BOX<,D.eH 6bIJIO npo,D.OJIX<eHO 

B BOeHHbIX cy.n.ax H noc11e OTMeHbI oca.n.Horo no110X<eHHH47 . TaKHM o6pa-

30M, cyll.(eCTBOBaJIO npocTpaHCTBO, B KOTOpOM Morna npOHBHTbCJI npHH

QHnHaJibHO HH'!eM He orpaHH'!eHHaJI BJiaCTb. OcHoBaHHeM .D.JIH 3Toro 6blJia 

pouvoir constituant. 0.n.HaKo ee ocyll.(eCTBJieHHe He 6blJIO npe.n.ocTaBJieHo 

ycMOTpeHHIO BOeHHoro KOMaH.n.y1011.(ero, pyKoBO.D.CTBOBaBIIIerocx cerya

THBHO-TeXHH'!ecKHMH oco6eHHOCTHMH, OHO npH3HaBaJIOCb ,D.eJIOM yqpe

,D.HTeJibHOI'O co6paHHJI H npenopyqaJIOCb 3aTeM BOeHHOMY KOMaH,D.OBaHHIO 

TOJibKO no peIIIeHHIO 3TOI'O co6paHHJI. ,ll;HKTaTYPa, 0 KOTOpoH: rnr.n.a TaK 

MHOI'O roBOpHJIH, 6bIJia He ,D.HKTaTYPOH BOeHa'!aJibHHKa, a cyBepeHHOH 

.D.HKTawoH: yqpe.n.eTeJibHoro co6paHHH. BoeHHbIH KoMaH.D.YJOil.(HH ecno11-

HHJI ero nopyqeHHJI KaK KOMHccap. 

11 B pHMCKOM npaBe, H B JIHTepaTYPe no ecTeCTBeHHOMY npaBy, oco-

6eHHO y TaKOI'O 6e3yCJIOBHOro a.n.enTa npaBOBOI'O rocy.n.apcTBa, KaK lIOKK, 

HaH6011ee cyll.(eCTBeHHbIM BbipaX<eHHeM HeorpaHH'!eHHblX nOJIHOMO'lHH 

HBJIHeTCH npaBo pacnopxX<aTbCH X<H3HbIO H CMePTbIO. Ho Kor.n.a B XIX cro

JieTHH 3aXO,ll.HT pe'!b 0 .D.HKTaTYPe, no.n. Heu nOHHMaeTCJI TaK Ha3b1BaeMoe 

cpHKTHBHOe OCa,D.HOe IlOJIOX<eHHe, H eCJIH npe.n.npHHHMaeTCH nonbITKa npa

BOBOro peryJIHpOBaHHJI ,D.HKTarypbI, TO ,D.eJIO H,D.eT 0 CBo6o.n.e ne'!aTH H 

T. n., a He 0 Tex COTHHX TbICH'l, KTO B rpaX<,D.aHCKOH BOHHe JIHIIIHJICJI X<H3-

HH .n.eH:CTBHTeJibHO, a He cpHKTHBHO. IlpH'IHHa COCTOHT B CBOeo6pa3HOH 

47 Bull. X, I. Nr. 513 (p. 574); CM. TaKlKe: Nr. 510. P. 572. - 0 TOM, qro pouvoir 
constituant H TeM caMLIM HeorpaHHqeHHbie noJIHOMoqH11 Morno ocymecrBJil!Tb co6paHHe, 
CM.: Teyssier-Desfarges. L. c. P. 513; Reinach. P. 110-111. 
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Hecnoeo6HOeTH OTJIHqnn, eo.o;ep)l(aHne KOMHeeHOHHOro nopyqeHHH, eBH-
3aHHOro e npoBe.o;eHneM TOH mm HHOH aKQHH, OT npoue.o;ypbI, pernaMeH
mpoBaHHOH npaBOBblM enoeo6oM. qT06bI npoHeHHTh no pa31Inqne, MO)l(HO 
3aHTH e .o;pyroH CTOpOHbl H npHBJieqb K paeeMOTPeHHIO CTaTblO 48 HeMeu
KOH KOHeTH'fYUHH OT 11aBryeTa1919 r., pernaMeHTHPYIOIUYIO BBe.o;eHHe 
qpe3BblqaHHOro noJIO)l(eHHJI; eTaTbJI na MO)l(eT npOJIHTb eBeT Ha Bee pae
eMOTPeHHOe BbIIIIe pa3BHTHe, paBHO KaK H eaMa OHa oeTaeTeH HenOHJITHOH 
BHe 3TOro pa3BHTHJI. CornaeHo BTOpoMy afoauy 3TOH eTaThH, B enyqae 
eeJIH B fepMaHHH HapYIIIaeTeH 06IQeeTBeHHM 6e3onaeHOeTb H nopH)];OK 
HJIH eo3.o;aeTeH yrp03a TaKOro HapyIIIeHHH, peHxenpe3H.o;eHT HMeeT npaBO 
npHHHTb Mepbl, Heo6xo.o;HMble )l;JIJI BoeeTaHOBJieHHJI 6e3onaeHoeTH H no
pH.o;Ka, n .o;a)l(e npnMeHHTb Boop~eHHYIO enny. B 3TOM afoaue eo.o;ep)l(HT
eH noJIHOMoqne yqpe.o;HTb B npaBOBOM OTHOIIIeHHH HnqeM He orpaHnqeH
HYIO KOMHeeHIO, 06 yeJIOBIDIX .o;eJITeJibHOCTH KOTOpOH npe3H.o;eHT npHHHMaeT 
peIIIeHne eaM (KoHeqHo, no.o; KOHTponeM peHxeTara, pernaMeHTnpoBaH
HblM B TPeTbeM afoaue eTaTbH 48 n B craTbe 50), npnqeM .o;eJITeJibHOeTh 3Ta 
oeymeeTBJIHeTeH eneunanbHO ynonHoMoqeHHbIMH KOMnceapaMH. TaKHM 
o6pa30M, 3TO onpe.o;eJieHHe onnebIBaeT eoBepIIIeHHO JieHbIH npnMep KO
MHeeapeKOH )];HKTa'fYpbI, H eeJIH ee paeeMaTPHBaTb BHe paMOK npoqero 
.o;eHernyiomero npaBa, KaK BBo.o;nMyio 6e3 npe.o;yeMOTPeHHoro B nJITOM 
afoaue 3aKOHa 0 qpe3BbJqaHHOM nOJIO)l(eHHH, KOTOpbIH eIQe TOJibKO npe.o;
eTOHJIO H3)];aTb, TO Ha.o;eJieHne TaKHMH noJIHOMOqffJIMH Ha npoBe.o;eHHe He 
e.o;ep)l(HBaeMOH HHKaKHMH yeJIOBHHMH aKQHH, KOHeqHO, npe.o;eTaBJIJIJIO 
eo60H He6bIBaJIOe JIBJieHHe e ToqKff 3peHHH npe)l(HHX npe.o;cTaBJieHHH 
o npaBOBOM roey.o;aperne. 3.o;eeb peHxenpe3H.o;eHT MO)l(eT npHHHMaTh Bee 
Heo6xo.o;HMble MepbI, eeJIH TOJibKO, no ero MHeHHIO, OHH eoo6pa3ylOTeJI 
c noJIO)l(eHHeM .o;en. Ilo3TOMy, KaK npH3Han B HauuoHanbHOM eo6paHHH 
MHHHCTP IOCTHUHH lllu<t><t>ep48 ' OH MO)l(eT npHMeHJITb B ropo.o;ax H)];OBHThie 
ra3bl, eeJIH 3TO B KOHKpeTHOM enyqae npe.o;eTaBJIJieTeH Heo6xo.o;HMOH Me
poH .o;nH BoeeTaHOBJieHHH 6e3onaeHoeTH H nopH.o;Ka. HuKaKHx orpaHuqe
HHH 3.o;eeb HeT, KaK H B enyqae KaKOH-JIH6o .o;pyroH eebIJIKH Ha TO, qTo 
TPe6yeTeH MH .o;oeTH)l(eHHH TOH HJIH HHOH uenu eoo6pa3HO noJio)l(eHHIO 
.o;en. H~Ho TOJibKO yqnThIBaTh, qTo TaKoro po.o;a MepbI, eenu Ha.o;eneHHe 
HeorpaHuqeHHbIMH noJIHOMOqffj[Mff He 03HaqaeT ynpa3.o;HeHHH Beero ey
IQeernyioIQero nopH.o;Ka H nepe.o;aqn eyBepeHHOH BJiaeTH peHxenpe3n.o;eH
ry, Beer.o;a oeTalOTeH JIHIIIb <t>aKTuqeeKHMH MepaMH H nOTOMY He MOryT 
paeeMaTpHBaTbeJI HH KaK 3aKOHO.o;aTeJibHbie aKTbl, HH KaK aKTbl npaBoey
)];HH. lh Toro, qTo B eTaTbe 48 He eo.o;ep)l(HTCH HHKaKHX oeo6bIX orpaHnqe
HHH, peHXeMHHHeTP IOeTHQHH lllu<t><t>ep e.o;enan BbIBO)];, qTO npe.o;oeTaBJIJl
eMble nonHOMoqng HnqeM He orpaHnqeHbI. Ho TaKOH BbIBO.o; eaM no ee6e 

48 I 07-e 3aceitaHHe 3 MapTa 1920 r. 
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cnpaBe.llJIHB TOJibKO B OTHOWeHHH <PaKTH'ieCKHX Mep, B OTHOWeHHH >Ke 

3aKOHO.llaTeJibCTBa H OTnpasneHH.ll npaBOCY.llH.ll - TOJibKO B cuny D03H

THBHbIX onpe.neneHHH KOHCTHTYUHH, 0 'ieM MHHHCTp rosopHJI Ha 3ace.na

HHH 5 HIOJI.ll 1919 r. co CCbinKOH Ha BbICKa3bIBaHH.ll .llOKna.ll'IHKOB )J;eJib-

6pioKa H rpaqia uy )J;oHa. BMewaTeni.crno B c<Pepy KOHCTHTYUHOHHO 

rapaHTHpOBaHHbIX CBo6o.n Bcer.na HOCHT <PaKTH'ieCKHH xapaKTep. EcnH 

>Ke 00.ll Bceo6rn.ue DOJIHOMO'IH.ll CTaTbH 48 no.nna,naeT BC.llKHH 3aKOHO,na

TeJibHbIH aKT, TO CTaTb.ll 3Ta rosopHT 0 HeorpaHH'ieHHOM HX .nenerHpOBa

HHH, H 6i.rno 6i.1 npoTHBOpe'iHeM YTBep>K,naTb npH 3TOM, 'ITO OHO He OTMe

H.lleT KOHCTHTYUHIO, paBHO KaK qipaHUY3CK)'IO KOHCTHTYUHIO 1814 r. He 
OTMeHxno npe,nno>KeHHOe KoponeBCTBOM PecTaBpauuu TOJIKOBaHHe ee 

14-8 CTaTbH. Pa3HHUa nuwi. B TOM, 'ITO TaM cysepeHHTeTOM KaK qpe3BbI

qauHOH, HeorpaHH'ieHHOH DOJIHOTOH BJiaCTH 3aBJI3,neJI KOpOJib, a 3.lleCb 

B ycJIOBH.llX HH'ieM He orpaHH'ieHHOro qpe3Bbl'iaHHOro DOJIO>KeHH.ll BC.ll 

snacTb npHHa,nne>KHT peuxcnpe3H.lleHry HnH KOHTPOJIHpyiorn.eMy ero nap

naMeHry. TeM caMbIM npe3u,neHT HJIH peuxCTar CTaHOBHJIHCb 6bl HOCHTe

JI.llMH pouvoir constituant, a KOHCTHTYUH.ll KaK qacTi. yqpe>K,neHHOro no

P.ll.llKa OCTaBanacb 6bl HeKHM COMHHTeJibHbIM BpeMeHHbIM yCTaHOBJieHHeM. 

Peuxcnpe3H.lleHT Mor 6bl npeTeH.UOBaTb Ha TaKHe DOJIHOMO'IH.ll Ha OCHOBa

HHH nopyqeHH.ll yqpe.uuTeni.Horo HauuoHani.Horo co6paHH.ll, ecnu nocne

.UHee noHHMaTb KaK HOCHTenx pouvoir constituant, a npe3H.lleHTa - KaK 

ero KOMHCCapa. TaKax KOHCTPYKUH.ll BDOJIHe COOTBeTCTBOBaJia 61>1 KOH

CTHTYUHOHHOMY npasy 3ana.uHoesponeiicKHx rocy.uapcTB. OTcio.na, Ko

He'IHO >Ke, cne.nosano 6i.1, 'ITO c pocnycKoM HauuoHani.Horo co6paHH.ll 

npeKparn.aeTcx H .neucrnue ynoM.llHYTOro nopy'ieHH.ll. Peuxcrnr >Ke, KaK 

pouvoir constitue, HanpOTHB, HHKor.na He Mor 6bl OT.llaBaTb TaKHe HH'ieM 

He orpaHH'ieHHbie KOMHCCHOHHbie nopy'ieHH.ll. 

IlpOTHBOpeque, co.nep>Karn.eecx B DODbITKe D03HTHBHOro pemaMeHTH

poBaHH.ll CTaTbH 48, npO.llBJI.lleTC.ll B TOM, 'ITO caMa 3Ta CTaTb.ll, cne.nyx HC

TOpH'ieCKOMY pa3BHTHIO, BCJie.ll 3a npe.nocTaBJieHHeM o6rn.ux DOJIHOMO

'IHH Ha npose,neHHe TOH HJIH HHOH aKUHH npHBO.UHT TaK>Ke onpe.neneHHe, 

comacHO KOTOpOMY ,nil.ll 3moii tfeJZU, T. e . .llJ1.ll BOCCTaHOBJieHH.ll o6rn.ecTBeH

HOH 6e3onacHoCTH H nopx.uKa, peuxcnpe3H.lleHT MO>KeT Ha KaKoe-TO speM.ll 

(cpoKH TO'iHee He onpe,neJI.lllOTC.ll) DOJIHOCTblO HJIH 'iaCTH'iHO (!) npHOCTa

HaBJIHBaTb ,neHCTBHe OCHOBHbIX npaB, yqpe>K,naeMbIX CTaTb.llMH 114 (JIH'i

Ha.ll CB06o.na), 115 (HenpHKOCHOBeHHOCTb >KHJIHW.a), 117 (TaHHa nepenHC

KH), 118 (cso6o.ua ne'iaTH), 123 (cso6o.na co6paHHH), 124 (cso6o.ua 

col030B H o6'i.e.nuHeHHH) H 153 (qacTHax co6crneHHOCTb). HecMOTP.ll Ha 

TO 'ITO B npe.llbI.llYW.eM npe.nno>KeHHH pe'ib wna o Heorpamt'ieHHOM non

HOMO'IHH, 3.lleCb OHO orpaHH'iHBaeTC.ll DYTeM nepe'iHCJieHH.ll Tex OCHOB

HbIX npaB, B KOTOpi.1e .uonycKaeTC.ll BMewaTeJibCTBO. B c1my BCero BbIWe

H3JIO>KeHHOrO, nepe'iHCJieHHe 3TO HHKOHM o6pa30M He 03Ha'iaeT, 'ITO 
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Il0JIHOM01UUI .n.ener11py10TCH 3aKOHO,D.aTeJibHOH BJiacrn, a CBH,neTeJibCTByeT 

JIHillb 0 Ha,D.eJieHHH IlOJIHOMOqHHMH Ha KaKHe-TO <t>aKT11qecKHe co6hITHH, 

H3-3a KOTOpbIX npOTHBO,D.eHCTBYIOmHe npaBa B KOHKpeTHOM cnyqae MOryT 

He yqHThIBaTbCH. KoHeqHo, nepeq11cneHHb1e ocHOBHhie npaBa .D.OBOJihHO

TaKH MHoroqHcJieHHbl H no co.n.ep)l(aHHIO CBOeMy HaCTOJibKO Bceo6mH, 

qTO IlOJIHOMOqHjl OKa3bIBalOTCH noqTH HeorpaHHqeHHbIMH, 0,D.HaKO, K npH

Mepy, CTaTbH 159 He ynOMHHaeTCH. 11 BCe )l(e 3TO ,D.OBOJibHO crpaHHbIH 

cnoco6 pernaMeHTHpOBaHHH- CHaqana npe.n.oCTaBHTh IlOJIHOMOqHe, npH

OCTaHaBJIHBaIOmee .ueiicTBHe BCero cymeCTBYIOmero nopH,D.Ka, B TOM q11c

Jie, K npHMepy, H CTaTbH 159, a 3aTeM nepeqHCJIHTb orpaHHqeHHOe q11cJIO 

OCHOBHbIX npaB, .ueiiCTBHe KOTOpbIX MO)l(eT 6bITh npHOCTaHOBJieHO. Peiixc

npe3H,D.eHry, KOTOpOMY ,D.03BOJieHO npHMeHHTb B ropo.uax H,D.OBHTbie ra3bl 

H HCilOJib30BaTb yrpo3y CMepTHOH Ka3HH, HaJiaraeMOH qpe3Bb1qai1HbIMH 

KOMHCCHHMH, 6ecCMbICJieHHO eme oco6bIM o6pa30M 3aBepHTb, qTo OH MO

)l(eT, K npHMepy, .D.aTb BJiaCTHM npaBo 3anpemaTh TY HJIH HHYIO raJery. 

IlpaBO pacnopH)l(aTbCH )l(HJHbIO H CMepTbIO npe,D.OCTaBJIHeTCH HMilJIHQHT

HblM, a npaBO OTMeHHTb CB06o.uy neqaTH - 3KCilJIHQHTHbIM o6pa30M. 

B HeMeQKoii KOHCTHTYl.lHH 1919 r. 3TH npornBopeqHH He 6pocaJOTcH 

B rnaJa, IlOCKOJibKY OCHOBbIBalOTCH Ha coqeraHHH cyBepeHHOH ,D.HKTarypbI 

c KOMHCCapCKOH H BbITeKalOT H3 BCero roro pa3BHTHH, KOTOpoe T~IO nyra

HHUY H nopo.n.HJio. ToMy oqeBH,D.HOMY o6croueJihCTBy, qTo 3Ta nyraHHQa 

uapHT Ha npOTH)l(eHHH Bceii HCTOpHH npo6JieMbl, eCTb TOJibKO O,D.HO o6'bHC

HeHHe. IlpH nepexo.ue OT KHH)l(eCKOro a6COJIIOTH3Ma K 6yp)l(ya3HOMY npa

BOBOMY rocy.z.apcTBy KaK Heqro caMo co6oi1 PaJYMeIOmeecH npe.z.nonara

JIOCh, qro OTHblHe HenpHKOCHOBeHHOe e,D.HHCTBO rocy.uapCTBa ycTaHOBJieHO 

H rapaHTHpOBaHO OKQHqaTeJibHO. BoJIHeHHH H BOCCTaHHH MODIH COCTaBJljlTb 

yrp03y 6e30ilaCHOCTH, HO roMoreHHOCTH rocy.z.apcTBa He 6bIJIO cepbe3HOH 

yrp03bl co CTOpOHbl COUHaJibHblX rpynnHpOBOK B ero co6cTBeHHbIX paM

Kax. Kor.ua O.D.HH qenoBeK HJIH ronna O.D.HHoqeK HapYIJJaeT npaBoBoii nopH

.D.OK, HaJIHQO TaKOe ,D.eHCTBHe, ,D.JIH KOTOporo ~e 3apaHee MO)l(eT 6hITb npo

cqHTaHO H pernaMeHTHpOBaHO COOTBeTCTBYIOmee npOTHBO,D.eHCTBHe, 

no.z.o6Ho TOMY KaK peaJIH3aUHH noJIO)l(eHHH rp~aHcKoro HJIH yronoBHO

npoueccyanbHoro KO.D.eKca coo6pa3yeTcH c ToqHhIM on11caHHeM .n.ocryn

HbIX eMY BJiaCTHbIX cpe,D.CTB; B 3TOM-TO H COCTOHT npaBOBOH pernaMeHT ero 

npoue.n.ypb1. Bo3MO)l(HO, OT TaKoro orpaHHqeHHH crpa.uaer .n.ocrn)l(eHHe no

CTaBJieHHOH QeJIH. EcnH .uonycTHMbie cpe.n.cTBa OKaJblBaIOTCH HcqepnaHbI, 

TO Ha BHHOBHOro 6oJibllle HeqeM B03,D.eHCTBOBaTb, KaK cnpaBe.D.JIHBO 3aMe

THJI DHH.D.HHr ( ero qyBcTBHTeJibHOCTb B Bonpocax npaBa 6bma Y.D.HBHTeJib

Hoii), «BHHOBHbIH IlOTeIJJaeTCH Ha,D. 3aKOHOM». Ho na HaCMeIJJKa He COCTaB

JIHeT yrp03bl .D.JIH e,D.HHCTBa rocy.n.apcTBa H ,D.JIH npaBOBOro nopH,D.Ka. 

HcnoJIHeHHe npmoBopoB MO)l(eT 6h1Tb pernaMeHrnpoBaHo KaK npaBOBaH 

npoue.z.ypa, IlOKa npOTHBHHK He CTaHOBHTCH HaCTOJibKO CHJieH, qTo CTaBHT 
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no.n sonpoc caMo ynowrnyroe e,nHHCTBo. Be.zu, (no 1<pa8He8 Mepe, .llIDI KOH
THHeHTaJihHOH Jrn6epaJibHOH TeopHH npasosoro rocy,napcTBa XVIII
XIX BB.) HCTopu11ecKaJ1 QeHHOCTh a6comomo8 MOHapxuu JaKJI1011a.rrach 
HMeHHO B TOM, 'ITO OHa YffH'ITOX<Irna «t>eo,naJihHbIH H cocnoBHblH npoH3BOn, 
COJ,naB TeM caMhIM cysepeHHTeT B COBpeMeHHOM CMbICne, B CMbICne rocy
.napcTBeHHOI'O e,nHHCTBa. BoJHHKIIIee TaKHM o6paJOM e,nHHCTBO npH3HaeT
C'1 ocH0Bononara10mHM so seen pesonIOQHOHHOH nHTeparype XVIII B. 
CTPeMneHHe HJonuposaTb o,nHHO'leK H YCTPaHHTh see COQHaJihHbie rpynnhI 
BHyrpH rocy.napCTBa, 'IT06hl OT,nenbHblH 11enoBeK H rocy,napCTBO npOTHBO
CTOJinH .npyr .npyry Henocpe,ncTBeHHO, no.n11epKHBaJIOCb H B TeopHH ne
faJibHOI'O .necnOTHJMa, H B KOHQenQHH o6meCTBeHHoro ,norosopa. B pe11H 
«0 pecny6nHKe»49 (B Hen c Hau6onhwe8 'IHCTOTOH OTPaJHnC'1 .nyx speMe
HH) Koe,nopce npHBO,llHT npH'IHHbl roro, no11eMY OH nepeCTaJI 6hITh MOHap
XHCTOM H c,nena.rrcg pecny6nHKaHQeM: cero,nH'1 Mbl XCHBeM yxce He B Te 
speMeHa, Kor.na B rocy,napcTBe cymecTByIOT MorymeCTBeHHhie rpynnhI H 
KJiaccbl, associations puissantes yxce HC'leJnH. IloKa OHH cymeCTBOBaJIH, 
BOOpyxceHHblH ,neCnOTH3M (un despotisme arme) 6hm He06XO,nHM ,llJlll TOI'O, 
'IT06hI y,nepXCHBaTb HX B nOBHHOBeHHH, Tenepb xce e,nHHOMY uenOMY nporn
BOCTOHT OT,nenbHbIH 11enoBeK, HJOnHpoBaHHblH B cuny BCeo6mero paBeH
CTBa, H TPe6yeTc'1 cosceM HeMHOro snaCTHbIX cpe,nCTB .llIDI roro, 11To6b1 
no6y,nHTh ero K nocnywaHHIO: ii faut bien peu de force pour forcer les 
individus al' obeissance. Ecnu see .nenCTBHTenhHO o6CToHT HMeHHO TaK, TO 
H «nOnHTH'leCKOe OCa,llHOe nonoxceHHe» MOXCHO pernaMeHTHpOBaTb no aHa
nornH c ucnonHeHHeM nonoxceHHH rpaxc,naHcKOro H yronoBHo-npoueccy
a.rrbHoro npasa. CooTBeTCTBy10mue cpe,ncTBa MOXCHO JapaHee onucaTb 
H ,naTh TeM caMbIM rapaHTHH rpaxc,naHCKOH cso6o,nb1. Tor.na oca,nHoe nono
xceHHe B caMOM .nene 6y,neT «l>HKTHBHbIM. EcnH xce .neno o6CTOHT HHa11e, 
ecnH B rocy,napCTBe BHOBb B03HHKaIOT MOmHble acCOQHaQHH, TO BC'1 CHC
TeMa pa3BaJIHBaeTC'1. B I 832 H I 848 rr., sechMa BaxcHblX ,nng ucropHH npa
sosoro HHcTmyra oca,nHoro nonoxceHH'1, o,nHospeMeHHO BCTaBa.rr yxce 
H sonpoc o TOM, He se.nYT nu nonHTH'leCKaJI opraHHJaQH'1 nponeTapuaTa 
Hee nocne,nCTBH'1 K cosepweHHO HOBOH nonHTH'leCKOH CHzyaQHH H He 803-
HHKalOT nu s cuny noro cosepweHHO HOBble rocy,napCTBeHHo-npasosh1e 
nOHJITHR. 

49 De la Republique ou un Roi est-ii necessaire a la conservation de la Liberte? ( 12 HIOJJll 
1791 r.) (CEuvres. T. VII. P. 18). B 3TOii: pe'IH paJD11cn.11eTc.11 npaKTHKa JaKOHO.z:taTeJJ1>Horo 
no.z:tXO.z:ta K npasy COIOJOB H 06'he.z:tHHeHHH, a TaKlKe He61>1BaJJO BhlCOKal! oueHKa CB060.z:thl 
ne'laTH KaK rapaHTHH 6ecnpenl!TCTBeHHOro BhlpalKeHHll o6iuecTBeHHOro MHeHHll, KOTOpoe 
H llBJJlleTCll HaHJIY'llliHM opraHOM KOHTPOJJll Ha.z:t npaBHTeJJ1>CTBOM. KoH.z:topce nonaraeT, '!TO 
eCJJH 61>1 B 1649 r. B JIOH,l{OHe HJ.z:taBaJJaCh 0,l{Ha-e.z:tHHCTBeHHall raJCTa, KpoMBeJJh He CTaJJ 61>1 
npoTeKTopoM. 0 TOM, '!TO KOHTPOJJl>Hh!H opraH cocpe.z:tOTO'IHBaeT B ce6e HeKOTOPYIO noJJH
TH'leCKYIO BJJaCTh H nOTOMY TYT cpaJy JKe BHOBh BOJHHKaeT npo6JJeMa opraHHJaUHH 3TOH 
BJJaCTH, KoH.z:topce .z:taJKe He ynoMHHaeT. 
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IloHJITHe .ruucraryp1>1, KaK OHO CO.ll:epxrnTCJI B TPe6oaaHHH Jl:HKTaryp1>1 

npoJieTapHaTa, KOHeqHo, )')Ke .ll:eMOHCTpHpyeT CBOIO TeopeTHqecKylO oco-

6eHHOCTh. Ilo}lXaaqeHHoe MapKCOM H 3HreJihCOM npe.ll:CTaBJieHHe HCDOJih

JOBaJIO DOHaqany JIHIUh o6w.eynOTpe6HTeJihHhIH B Te BpeMeHa DOJIHTHqe

CKHH JIOJyHr, KOTOpbIH c 1830 r. npHMeHJIJICJI K caMbIM pa3H006pa3HbIM 

qrnrypaM H a6cTPaKUHJIM, KOr.ll:a roaopHJIH o .ll:HKTarype Jia<PaH:ern, Ka

BeH1>J1Ka, HanoJieoHa III, a paBHO o Jl:HKTarype npaBHTeJihCTBa, yJIHqHoii 

TOJin1>1, npecc1>1, KanHTaJia, 610poKpaTHH. Ho TPa.ll:HUHR, H.ll:YW.aR OT Ea6e

<Pa H EyoHapOTTH K oJiaHKH, nepe.ll:aJia 1848 r. H qeTKHe npe.ll:CTaBJieHHJI 

1793 r., npHqeM He npocTO KaK cyMMY DOJIHTHqecKoro ODbITa H DOJIHTH

qecKHx MeTO.ll:OB. 0 TOM, KaK :no DOHJITHe paJBHBaJIOCb B CHCTeMaTHqec

KOH CBJIJH c <PHJioco<PHeii XIX B. H B noJIHTHqecKoii CBJIJH c co61>1THJ1MH 

MHpoaoii BOHHhI, .ll:OJI)l(HO paccKaJaTh oco6oe HCCJie.ll:OBaHHe. Ho y)l(e 

JJl:eCb MO)l(HO JaMeTHTh, qTo, c TOqKH 3peHHJI BCeo6w.ero yqeHHJI 0 rocy

.ll:apcTBe, Jl:HKTarypa OTO)l(Jl:eCTBJIJ110UJ.ero ce6J1 c Hapo.ll:OM npoJieTapHaTa 

KaK nepeXO.ll: K TaKOMY 3KOHOMHqeCKOMY COCTOJIHHIO, KOr.ll:a rocy.ll:apcTBO 

«OTMHpaern, DO.ll:PaJYMeBaer noHRTHe cyaepeHHOH Jl:HKTaryphl, coCTaBJIJIB

IUee HeKOr.ll:a <PYH.ll:aMeHT TeopHH H npaKTHKH HauHoHaJihHOro KOHBeHTa. 

B TeopHH rocy.ll:apcTBa 06 3TOM nepexo,ne K 6eJrocy.ll:apcTBeHHOCTH MO)l(

HO CKaJaTb TO )l(e, qero B MaPTe 1850 r. TPe6oBaJI 3HreJibC B CBOeM o6pa

w.eHHH K COIOJY qipaHK<i>YPTCKHX KOMMYHHCTOB: ace Jl:OJl)l(HO 6hITh TaK, 

«KaK 6bIJIO B 1793 r.». 



IIPHJIO)J(EHHE 

)l;HKTATYPA PEHXCIIPE3ll)l;EHTA 

COrJIACHO CTATLE 48 BEUMAPCKOU KOHCTHTYUHH 

I 

IlpHHHTOe HLIHe TOJIKOBaHHe BTOporo a6Jalla CTaTLH 48 

CornacHo o6rn;enpuHHTOH TOqKe 3peHHH, c KOTopoii cero,ll.HH yx<e He

B03MO)l(HO cnopHTb, BO BTOpOM afoaue CTaTbH 48 BeiiMapcKOH KOHCTH'IY

UHH cqJOpMyirnpoBaHo ,ll.eiicrnyiorn;ee npaBo. OroBopeHHLie B HeM noJIHo

Moqu51 peiixcnpe3H,ll.eHTa He JaBHCHT OT H3,ll.aBaeMoro cornacHo TIHTOMY 

afoauy <Pe,ll.epaJibHOro 3aKOHa. Il03TOMy, B COOTBeTCTBHH co BTOpbIM a6-

3aueM, eCJIH B03HHKaeT 60JiblllaH yrpo3a o6rn;ecTBeHHOH 6e3onaCHOCTH 

H IlOPMKY, peiixcnpe3H,ll.eHT MO)l(eT npHHHTb ,ll.JIH HX BOCCTaHOBJieHHH BCe 

Mepi.1, KOTOpble IlOKa)l(}'TCH Heo6XO,ll.HMbIMH. Ho npHHHTOe cero,ll.HH TOJIKO

BaHHe noro afoaua ni.naeTcH orpaHuquTL noJIHOMoqu51 peiixcnpe3H,ll.eHTa 

TeM, qTQ o6LHBJIHeT KOHCTHTYUHIO repMaHHH «HenpHKOCHOBeHHOH» B TOH 

Mepe, B KaKOH caMa CTaTbH 48 BO BTOpOM npe,ll.JIO)l(eHHH BTOporo afoaua 

He CO,ll.ep)l(HT nepequcJieHHH Tex onpe,ll.eJieHHH, KOTOpble Moryr 6LITb JIH

llleHbl CHJibl 1 • .n:ocJIOBHO 3TO npe,ll.JIO)l(eHHe 3ByquT TaK: «.ll:JIH 3TOH ueJIH 

OH MO)l(eT Ha BpeMH ueJIHKOM HJIH qacTuqHO JIHIIIHTb CHJibl OCHOBHble npa

Ba, ycTaHOBJieHHble B CTaTbHX 114, 115, 117, 118, 123, 124 H 153», 

H 3,ll.eCb, Ka)l(eTCH, eCTb ,ll.OKa3aTeJibCTBO TOMy, qTo B ,ll.pyrue CTaTbH BMe

llIHBaTbCH He ,ll.03BOJIHeTCH. Be,ll.L BCHKOe nepequcJieHue c JioruqecKOH He

o6xo,ll.HMOCTLIO Ha,ll.eJieHO orpaHuquTeJibHbIM CMblCJIOM, IlOCKOJibKY HC

KJIJOqaeT TO, qTo OCTaJIOCb He nepequcJieHHbIM. «IlepequcJIHTb 3HaquT 

1 .HcHee scero y PHxapAa rpay (Grau R. Die Diktaturgewalt des Reichsprasidenten und 
der Landesregierungen auf Grund des Artikels 48 der Reichsverfassung. Berlin, 1922) 
B § 7 («HenpHKOCHOBeHHOCTb KOHCTHTYUHH»), s. 50 ff.: «JJ.06aBJ1eHHe BTOpOH <jlpa:ibJ MO
lKeT 03Ha'la"I"b TOnbKO TO, 'ITO peiixcnpe3HL(eHry L(OnlKHO 6bTTb Ll03BOneHO He'ITO TaKOe, 'ITO 
eme He BXOL(Hno B nonHOMO'IHll no npHHllTHIO Ha):lnelKalQHX Mep. OHO 03Ha'!aeT, TaKHM 
o6pa:ioM (!), HCKnlO'leHHe HJ orpaHH'leHHll». CM. TaKlKe: Strupp. Das Ausnahmerecht der 
Lander nach Art. 48 Abs. 4 der Reichsverfassung. Arch. d. off. Rechts. N. F. Bd 5, 1923. 
S. 201; PreujJ H. Z. f. Politik. XIII. S. !05; Maercker. Vom Kaiserheer zum Reichswehr. 
Leipzig, 1921. S. 367; Staff Das Ermachtigungsgesetz und Artikel 48. Der Tag. 27. 
Oktober 1923 (co CCblnKOH Ha rpay) H Lip. 
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orpaHnqnBaTI»>, ( enumeratio ergo limitatio) - rnacHT crnpoe H BnonHe 
cnpaBe,nJIHBOe )'MOJaKmoqeHHe. Ho Ha.no 61.rno 61.1 cnpocHTL cefo1, B Ka
KOM HanpaBJieHHH oc~eCTBJI.lleTC.ll 3TO orpaHnqeHHe H ,neHCTBHTeJibHO JIH 
B nepequcneHHH, npHBO,L{HMOM BO BTOpOM npe.nno>KeHHH, no.n:pa3yMeBa
eTC.ll orpaHnqeHHe nepBoro. Ta1<oro Bonpoca 061.1qHa.JI TPaKTOBKa Boo6-
me nepe.n: co6ou He CTaBHJia. Ho noMHMO HaJBaHHoro y6e.n:nTeJILHoro 
apryMeHTa ee TeopeTHqecKHH ycnex 6a3HpyeTC.ll H eme Ha 0,L{HOM OCHOBa
HHH. Mo>KHO no.n:yMaTb, qTo BO BTOpOM npe.nno>KeHHH BTOporo a63a11a 
CTaTbH 48 co.n:ep>KHTC.ll TeKCT JaKOHa, npocTO H .JICHO yKa3bIBalOII.{ero peu
xcnpe3H,neHzy ero Mecrn B paMKax KOHCTHTYllHH. Crnno 61.rri., Hap.11.n:y co 
CBOeH Ka>Kymeiic.11 nornqeCKOH npoCTOTOH o6menpHH.JITOe IlOHHMaHHe 
HMeeT eme H TO npenMymecTBO, ~o OHO OTBeqaeT IlOTPe6HOCTH npaBOBO
ro rocy.n:apCTBa, HaCTO.JITeJILHO Tpe6y10meu ycTaHOBJieHH.ll rpaHHll ,[{JI.JI 
qpe3BLiqanHLix nonHoMoqnu peuxcnpeJH,neHTa. 

Ilpa1CTH'lecKoe npuMeueuue qpe1Bbl'laiiuoro noJioaceuua 

0.n:HaKo npaKTnqec1<oe npHMeHeHHe Brnporo afoaua CTaTLH 48 peuxc
npeJH,neHTOM H repMaHCKHM npaBHTeJibCTBOM2 Ha caMOM .n:ene JaTParH
BaeT H .n:pyrue CTaTbH KOHCTHTYllHH, IlOMHMO nepequcJieHHblX BO BTOpOM 
ero npe.n:no>KeHHH, H HH B Koen Mepe He y.n:ep>KHBaeTc.11 B rpaHnuax, npe.n:
nuci.rnaeMLIX o6menpHH.llTblM TOJIKOBaHHeM. OHO H He MO>KeT B HHX ~ep
>KHBaTLC.ll. l16o qpe3BblqanHoe IlOJIO>KeHHe OKaJaJIOCb 6LI He 3<l><l>eKTHB
HblM, eCJIH 61.1, Ja HCKJIIQqeHHeM ceMH OCHOBHblX npaB, oroBopeHHblX BO 
BTOpOM npe,nJIO>KeHHH, JII06a.11 .n:pyra.11 CTaTb.ll KOHCTHTYI..tHH CTaBHJia He
npeo,nOJIHMOe npen.JITCTBHe .n:eikTBH.JIM peuxcnpeJH,neHTa. BnpoqeM, B oT
HOUieHHH HeKOTOpblX He nepequcneHHblX CTaTeH KOHCTHTYUHH, BMeUiaTeJib
CTBO B 1<ornpi.1e TeM He MeHee co Bceo6mero o.n:o6peHH.ll ocymecTBJI.JieTc.11 
cornacHO CTaTbe 48, 3Ta npocTa.JI HCTHHa OKa3LIBaeTC.ll JaTeMHeHa caMblMH 
pa3Hoo6paJHLIMH coo6pa>KeHH.JIMH. K npnMepy, nepBa.JI Mepa, KOTopa.11 .nn.11 
npnBe,neHHoro nepeqH.11 npe>K,ne Bcero .n:on>KHa 61.rna 6pocaTi.c.11 B rnaJa, 
Kacanaci. BBe,neHH.ll qpe3B1>1qanHLIX cy.n:oB; oHa 61.rna npHH.11Ta, xon 
crnn.11 105 KOHCTHTYllHH («qpe3B1>1qanHLie cy.n:LI He .n:onyc1<a10TC.11. Huy 
KOro He MO>KeT 6LITb OTH.JITO npaBO o6paTHTbC.ll K cy.n:i.e, .n:eiicTByIOmeMy 
cornaCHO JaKOHy») He npHHa,nJie>KHT K qucny OCHOBHblX npaB, KOTOpble 
MOryT 6LITb JIHUieHbl CHJibl. 3To TeM 6onee npHMeqaTeJibHO, qTO BOo6me-

2 .H HaMepeHHO OCTaBJllllO B CTOpOHe Bonpoc 0 TOM, KaK npH ornaweHHH H ycTaHOBJie
HHH '1pe3Bbl'lai1Horo nonoJKeHHll pacnpeJienl!eTcll nonHTH'!ecKoe BJIHllHHe peilxcnpeJHJteH
Ta H npaBHTenbCTBa. CM. 06 :noM JIHccepTaumo HOJe<!>a 3Hrenbca (Engels J. Die 
Zustiindigkeit des Reichspriisidenten zur Verhlingung und Aufhebung des Ausnahmezustandes. 
Bonn, 1923). 
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TO THnHqHLIH pernaMeHT BOeHHOro HnH OCa;:J;HOro nono:>ICeHHR, HanpHMep 
npycCKHH 3aKOH OT 4 HIOHR 1851 r., ,neKnapupyeT B03MO:>ICHOCTh BpeMeH
HO OTMeHRTL OTHOCRll.lYIOCR K OCHOBHLIM npaBaM rapaHTHIO 3aKOHOC006-
pa3HOro paCCMOTpeHHR cy,ne6HLIX ,nen, 'IT06hl TeM caMLIM cnoco6cTBO
BaTL BBe,neHHIO BOeHHLIX cy,noB BO BpeMR oca,neoro nono:>ICeHHR. 
B HCTopu11ecKoM nnaee BpeMeHHoe npuocTaHosneeue HMeHHO 3Toro oc
HOBHoro npaBa HrpaeT pewalOll{YIO ponL B pa3BHTHH u,neu 0 nHWeHHH 
OCHOBHhlX npaB HX CHnLI3 • MMnepCKHH BepxOBHLIH cy,n C'IHTaeT qpe3Bbl
'laHHhle cy,nLI ,nonycTHMLIMH cornacHO CTaTLe 48 H CCbinaeTCR Ha TO, 'ITO 
TPen.e npe,nno:>ICeeue CTaTLH 105 ocTaBnReT B cune onpe,neneeua, Kaca10-
ll{Hec11 BOeHHLIX H BOeHHO-noneBbIX cy,noB, 'ITO, no ero MHeHHIO, npH 
qpe3Bbl'laHHOM nono:>ICeHHH OTHOCHTCR KO BCeM yronoBHblM cy,naM, TaK 
'ITO cTan.e 105 B006ll.le HH'ITO ee npoTHBope11HT. Mee TaKoe o6ucHeeue 
He Ka:>ICeTCR KOppeKTHI>IM. Ho ,neno Boo6ll{e Kpaiiee JanyrnHHoe4 • TYT HY:>IC
HO npHBeCTH npuMep TOro, KaK o6xo,nn caM Bonpoc o TOM, ,nOJBoneeo nu 
peifxcnpe3H,neezy BMeWHBaTbCR TaK:>ICe H B ,npyrue CTaTLH KOHCTHT)'UHH, 
noMHMO ceMH nepe11ucneHHLIX. B cnyqae CTaTI>H 105, KaK H B .npyrux 
cnyqaax (HanpHMep, npu pacnopH:>ICeHHHX, BMewuBalOll{HXCH B cBo6o,ny 
TOproBnH H npocpeCCHH, o6"LHBnHIOll{HX, CKa:>ICeM, 0 3aKpb1THH npe,nnpHR
THH H cpHpM H IlOTOMY 3aTparnBalOll{HX CTaThlO 151 ), BLIXO,n HaxO,nHnH 
B TOM, 'ITO pacnopH:>ICeHHH peifxcnpe3H,neHTa, IlOCKOnI>KY OHH RK06bI HMe
nH xapaKTep «3aKOHOB», KBa.JIHcpHU.HpOBa.JIH KaK coo6pa3HOe cpe,nepa.nb
HblM 3aKOHaM pernaMeHTHpOBaHHe, KOTOpoe Hapg,ny c npoqHMH onpe,ne
neHHRMH 3THX 3aKOHOB TOnbKO H npu,naeT OCHOBHhlM npaBaM HX 
noJHTHBHoe co,nep:>ICaeue5 . Ho no11eMy no B TOH :>ICe Mepe een1>3H OTHeCTH 
H KO BpeMeHHOH OTMeHe ceMH OCHOBHhlX npaB, nepequcneHHhlX BO BTO
pOM npe,nno:>ICeHHH BTOporo a63au.a CTaTI>H 48, ,nM KOTOpbIX rapaHTHR 
B o6ll{eM H u.enoM TO:>ICe 06°LHBnHeTCH nHWb B COOTBeTCTBHH c JaKOHaMH 
unu c cpe,nepa.nI>HhlM JaKoeo,naTen1>CTBoM?6 B OTHoweHHH ee BKn1011eeeoii 
B nepe11ee1> crnn.u 151 pacnopH:>ICeeue peiixcnpe3u,neHTa npHBO,nHT K TOMY 

3 CM. Bblme, c. 119. 
4 RGStr. 56. S. 151. - no sorrpocy 0 TJ'aKTOBKC CTaTbH I 05 B OTHOIIIeHHH .norryCTHMO

CTH rrpu '1pe3Bbl'laiiHOM rronolKeHHH 3KcrpaopnuHapHbIX cy.uoe CM.: Graf zu Dohna (47-e 
3acenaHue HaQHOHaJibHoro co6paHHll). Anschiltz. Kommentar zu Art. 48. Anm. 4; Grau. 
Op. cit. S. 129; Hartmann. Pr. Verw. Bl., 1922. S. 588; Pencker. Pr. Verw. Bl., 1921. S. 79; 
Halle F. Deutsche Sondergerichtsbarkeit 1918-1921. Berlin, 1922. S. 37 ff.; Kem E. 
Ausnalunegerichte. Ti!bingen, 1924. 

s CM. rrpurosop 8blcmero faHJeiicKoro JeMeJibHOro cy.na OT 7 ceHTll6pll 1923 r. (R II. 
157/23) IIO pacrroplllKeHHIO peiixcrrpe3HlleHTa OT 12 OKTl!6pll 1922 r. 

6 CT. 114: yI.QeMJieHHe HJIH JlHIIIeHHe JIH'IHOii CB060llbl llOlIYCTHMO TOJILKO HQ OCH06e 

3QKOH06 (B cpasHeHHH c 3THM .1106aBJieHHe HJ BTOporo a6Jaua He HMeeT 60JILIIIOro 3Ha'le
HHll); CT. 115: lKHJIHI.Qe Kalf(.11oro HeMQa llBJilleTCll llJlll Hero npH6elKHI.QCM H HerrpHKOCHOBeH
HO, HCKJIIO'leHHll llOIIYCTHMbl TOJibKO HQ OCH06e 3QKOHa; CT. 117: HerrpHKOCHOBCHHa TaiiHa 



IIPIUIO)l(EHME . .[(MKTATYPA PEllXCIIPE311.[(EHTA 231 

X<e pe3yJILTirry, 'ITO H, CKaX<eM, ,lJ,JUI BKJIIO'leHHOH B Hero CTaTbH 115: o6e

HM onpe,Aemi:IOmee COJJ.epX<aHHe Ha OCHOBaHHH CTaTbH 48 npHJJ.aeT peiixc

npe3H,lJ,eHT, TaK 'ITO OHH YX<e He CO,lJ,epX<aT npen.UCTBHH ero ,lJ,eHCTBH.JIM. 

Or11ero X<e BTopoe npeMoX<eHHe BToporo afoaua y.nocTaHBaeT nepe11Hc

JieHH.J1 HMeHHO 3TH ceMb OCHOBHblX npaB H npHTOM nepe11HCJUleT HX c 

orpaHH'IHTeJILHblM J<t><t>eKTOM, HMeIOmHM TaKHe 60JiblllHe IlOCJie,lJ,CTBH.R? 

He,1J,ocTaT011aocTb 061.QenpHHHToro TOJIKoeaHHH 

B CBH3H c npaKTHKOH 11pe3Bbl113HHOI'O DOJIO:iKeHHH 

0,lJ,HaKo 6onee cymeCTBeHHOe 3aTPYJJ.HeHHe, c KOTOpbIM CTaJIKHBaeTC.JI 

npHBLi:trna.R TPaKTOBKa, JieX<HT eme rny6X<e. }fa 11ero cJieJJ.yeT, 11To cornac

HO BTOpOMY a63auy CTaTbH 48 peifxcnpe3H,lJ,eHT MOX<eT OT,lJ,aBaTb pacnop.R

X<eHH.JI, HMeiomHe CHJIY 3aKOHa? 1Iame scero, npH'leM c IlOJIHblM Ha TO 

npaBOM, 3,lJ,eCb CCblJialOTC.JI Ha HeKOTOpbie, BilOJIHe onpe,lJ,eJieHHbie BblCKa-

3bIBaHH.JI, 3syqaslllHe Ha KOHCTHTyUHOHHo-yqpeJJ.HTeJILHOM HauHoHaJILHOM 

co6paHHH, T. e. Ha HCTOpHIO npeJJ.MeTa. BLICKaJbIBaHH.JI 3TH KaCalOTC.JI nep

soro npeMOX<eHH.JI, a 0 BTOpOM He ynoMHHaIOT; HHX<e 06 3TOM npHJJ.eTC.JI 

CKaJaTb IlOJJ.p06Hee. Ho K KaKHM 6LI BblBO,lJ,aM HH npHBeJia HCTOpH.R 803-

HHKHOBeHH.JI 3TOH CTaTbH, CJie,lJ,OBaJIO 6bl see X<e ,lJ,OilYCTHTb, 'ITO, eCJIH 

IlOMHMO CeMH nepe'IHCJI.JleMblX OCHOBHblX npaB HHKaKa.R JJ.pyra.R CTaTb.JI 

KOHCTHTyUHH He Morna 6LITb 38TPOHYTa, TO peifxcnpe3H,lJ,eHT Boo6me He 

HMeJI IlOJIHOMO'IHH OT,lJ,aBaTb pacnop.RX<eHH.R, KOTOpbie HMeJIH 6LI CHJIY 3a

KOHa. M6o B CTaTbe 68 H CJie,lJ,yIOmHx 3a Hen KOHCTHTyUH.JI peryJIHpyeT 

3aKOHO,lJ,aTeJILHblH npouecc, H 6bIJIO 6bI cepbe3HblM BMelllaTeJibCTBOM 

B 3TH onpe,lJ,eJieHH.JI H HapyllleHHeM KOHCTHTYUHH, ecJIH 6bl Hap.Jl,lJ,y c e,lJ,HH

CTBeHHblM Ha3BaHHblM B KOHCTHTyUHH 3aKOHO,lJ,aTeJieM IlO.JIBHJIC.JI eme .ll.PY· 

roif, paBHLIH eMy H KOHKYpHpyiomHif c HHM Ha pasHonpasHoif ocHose. Ha 

3TO HeJib3.JI B03pa3HTb, 'ITO pe'lb TYT H,lJ,eT 0 TaKHX npaBOBblX npeJJ.IlHCaHH

.JIX, M.JI KOTOpbIX <t>opMaJibHblH XO.ll. 3aKOHO,lJ,aTeJILCTBa He,lJ,eHCTBHTeJieH; 

BeJJ.L M.R npasoBLIX npeJJ.nHcaHHH HYX<HLI noJIHOMO'IH.R, npeJJ.OCTaBJI.Re

MLie <t>opMaJibHblM 3aKOHOM. ECJIH X<e HaM OTBeT.JIT, 'ITO BO BTOpOM afoaue 

CTaTbH 48 TPe6yeMLie IlOJIHOMO'IH.JI Bbl.U:aeT caMa KOHCTHTyUH.JI, TO 3TO 6bIJI 

6bI npHMe'laTeJibHblH nop011HblH Kpyr: sonpoc-TO KaK pa3 B TOM, HaCKOJib

KO mHpOKH IlOJIHOMO'IH.JI, npeJJ.OCTaBJI.JleMbie 3THM a63aueM, a o6menpH

H.JITOe TOJIKOBaHHe orpaHH'IHBaeT npeJJ.OCTaBJI.RIOmee 3TH IlOJIHOMO'IH.JI nep-

nepenllCKll, paBHO KaK II T3HHa no'!TOBLIX, Tenerpa4JHLIX II Tene<tioHHLIX coo6iueHllH, HC

KJIIO'ICHHll MOryr 6LITL BBCJICHLI TOJILKO UJ1tnepCKU.!llU 3QKOHa.:11u; CT. 118: K3lK.JILIH HCMCU 

HMCCT npaBO CB060JIHO BLICK33LIB3TL CBOC MHCHlle 8 paMKO:X 06114ux 3QKOH08 H T. Jl. IlpaB 

6Lm JI11n11eHTaJIL (DStr. Ztg., 1921. Sp. 274, o pacnopllJKeH1111 OT 26 ceHTll6pll 1921 r.): 

OTMeHa He 6Lma Heo6XOJIHMOH II He npHHecna HHK3KOH nOJIL3LI. 
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aoe npe.nnoxceHue nepequcneHHeM, co.nepxcam;HMCH so BTopoM, H He paJ

pernaer penxcnpeJH.lleH'Iy arKJJOHJIThCH ar Tex KOHCTlfIYUHOHHhIX onpe.ne

neHHn, Karophle TaM He nepequcneHbI. 

0TCIO.lla yxce BH.llHO, HaCKOJJbKO HeCOCTOJITeJJbHbIM OKaJbIBaeTCJI npu

BbfqHoe TOJJKOBaHHe CTaTbH 48, KOr.na .neno .llOXO.llHT .no npaKTHqecKon pea

JJHJaQHH qpeJBh1qanHoro nonoxceHHH. HcKJJioqeHHH, Karopb1e aneqer Ja 

co6on 3Ta HCKJJIOqHTeJJbHaJI cmyauHJI, comaCHO TaKOMY TOJJKOBaHHIO, HH

Kor.na He .llOJIX<HbI 6hITh HCKJJIOqeHHJIMH HJ KOHCTHTYUHOHHbIX onpe.nene

HHn, eCJJH, KOHeqHo, peqb He H.lleT 06 ynOMHHYTbIX ceMH OCHOBHbIX npaaax. 

0 BMeUiaTeJJbCTBe B opraHHJauHOHHyIO CTpYKTYPY KOHCTHTYUHH, KOTOporo 

BCHKHn pa3 Tpe6yeT qpe3BbiqanHoe UOJJOX<eHHe, 3.1leCb, UO-BH.llHMOMy, BO

ace He 3a.llYMbIBalOTCJI. Ho TaKOe BMeUiaTeJJbCTBO HeHJ6e:>1CHO, KOJJb CKOpO 

OKaJbIBaeTCJI npHMeHeHO THnHqHoe .llJlj[ HCKJJIOqHTeJJbHbIX CHryauHn cpe.n

CTBO - nepe.naqa HCUOJJHHTeJJbHOn BJJaCTH. fepMaHCKOe npaBHTeJJbCTBO 

c CaMoro Haqana HCUOJJb30BaJJO B KaqecTBe TaKOfO cpe.nCTBa nepe.naqy 

HCUOJJHHTeJJbHbIX UOJJHOMOqun qaCTHqffO c OIMeHon KOHCTHTYUHOHHbIX CTa

Ten (a pacnopHxceHun OT 11 u 13 HHBapH 1920 r.), qaCTHqHo 6eJ Hee (pac

nopHxceHHe OT 20 Mapra 1920 r.). BoJHHKaiom;aH npH nepe.naqe HCUOJJHH

TeJJbHbIX <l>YHKQHn KOHueHrpauHH BJJaCTH, cocpe.noToqeHHe KOMUeTeHQHn B 

pyKax penxcnpe3H.lleHTa, ero rpaxc.naHCKHX H BOeHHbIX KOMHCCapoa, BHO

CHT HJMeHeHHJI BO ace Te KOHCTHTYUHOHHbie onpe.neneHHJI, KOIOpbIMH pe

maMeHTHpylOTCJI KOMUeTeHQHH, H .llaX<e npHBO.llHT K CJJOMY Been CHCTeMbI 

pacnpe.neneHHJI KOMUeTeHuHn, CTOJJb cyrneCTBeHHOn .llJlj[ KOHCTHTYUHH <t>e

.nepaTHBHOfO rocy.napcrna. PaJYMHhin qenoaeK He crnHeT cnopHTh c TeM, 

qTo KOHCTHTYUHJI HapyrnaeTCJI, Kor.na B rocy.napCTBe, KOTOpoe comaCHO 

CBOeMy OCHOBHOMY JaKOHY j[BJJJleTCJI <t>e.nepaTHBHbIM, JeMeJJbHbie BJJaCTH 

OKaJbIBalOTCJI no.nqHHeHbI rpaxc.naHCKOMY npaBHTeJJbCTBeHHOMY KOMHCCa

py HJJH, a cnyqae aoeHHoro nonoxceHHH, KOMaH.nyiomeMY penxcaepa KaK 

aepXOBHOMY BOeHaqaJJbHHKY. Be.nb B KOHCTHryUHH He CKaJaHO, qTQ penxc

npeJH.lleHT JIBJJj[eTCJI mason JeMeJJbHbIX BJJaCTen, qTQ TiopHHmJI ynpaBJJj[eTCJI 

HJ lllryrrapra, a faM6ypr - HJ illTeTTHHa. KaK yaepHeT npaBHTeJJhCTBO 

fepMaHHH7, «6eJ qpe3BbiqanHOfO BOeHHOfO UOJJOX<eHHJI, COCpe.naroquaa

IOUJ;ero ace BJJaCTHbie <t>aKTopbI a pyKax rocy.napcrna, He o6onTHCh». Ecnu 

KOHCTHTYUHOHHOe ycTaHoBJJeHHe COCTOHT B TOM, qTo6bI rocy.napCTBeHHaJI 

BJJaCTb 6bIJJa paJ.neneHa Mexc.ny <t>e.nepanbHbIM ueHrpOM H JeMAAMH, TO KaK 

MOX<HO 6bIJJO 6hI, He HapyrnaH KOHCTHTYUHH, npoaecTH TaKOe cocpe.noToqe

HHe? Be.nb 3TO 3arparnaaeT He TOJJbKO CTaThH 5, 14, 15 H .npyrne, HOH OCH OBY 

rocy.napcrneHHon opraHHJauuu a uenoM. Mepb1, npHHHTbie rocy.napcTBOM 

npoTHB TiopHHrHH H CaKCOHHH (pacnopHxceHHH penxcnpeJu.neHTa OT 

7 Cnosa peiixcKattU11epa ua Jacenauuu peiixcTara 4 neKa6pll 1923 r., noBTopettHbie 
MHHHCTPOM BHYTPCHHHX nen 5 MapTa 1924 r. (Sten. Berichte. Sitzung 405. S. 12 595 ff.). 
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26 ceHTI16p11 H 29 OKT116p11 1923 r.), )l.a.JIH 3TO noqyBCTBOBaTh: cyw;ecTBo

BaBmee B HOpMaJibHblX ycnOBH11X p33,ll.eneHHe KOMileTeHU.HH Mexc,zzy u.eHT

poM H 3eMil11MH nonHOCThIO ynpaJ)l.ffj(eTC11, ocy1IJ.eCTBn11eTC1I BMemaTenb

CTBO B cyaepeHHble npaaa 3eMenb, 3eMenLHble quHOBHHKH )l.0Il)l(Hbl 

cne)l.OBaTb npHK333M BOeHHOro KOM3H)l.YI01IJ.ero, 33 nocne)l.HHM )l.3)1(e 3a

Kpenn11eTC1I npaBO ompaan11n. B OTCTaBKY 3eMenLHblX H 061IJ.HHHblX )l.0Il)l(

HOCTHblX nuu., KpHMHHaJILHM nonuu.u11 nepeno.nquH11eTc11 peiixcsepy, B 

T10p1rnruu OTMeH11IOTc11 mKOnLHLie 3au11TH11 B noKMHHLie )l.HH u BBO)l.HTC11 

CTPOrHH KOHTPOnL Ha)J. .nenen1>Hocn.10 mKon, apecTLI Ha He)l.BH)l(HMOCTL 

HapymaIOT cao6o.ny xo311iiCTBeHHoii .ne11Ten1>HOCTH u T. n.8 Pacnop11)1(eHue 

OT 29 0KT116p11 1923 r. (RGBI. I. S. 955) rnacHT: peiixcKaHu.nep ynonHOMO

qeH Ha BpeM11 )l.eHCTBH11 HaCT0111IJ.ero pacnop11)1(eHH11 ompasn11Tb B OTCT3BKY 

MHHHCTpOB caKCOHCKOro 3eMenbHOro npaBHTenbCTBa, a TaK)l(e caKCOH

CKHX 3eMenLHblX H 061IJ.HHHbIX quHOBHHKOB H nopyqarb Be)l.eHHe cn~e6-

HblX .nen .npyruM nuu.aM. Ha JTOM ocHOBaHHH peiixcMHHHCTP feiiHu.e nocTa

uoaun, qro61>1 caKCOHCKHe MHHHCTPLI 61>mu HeMe.nneHHO OTCTPaHeHLI OT 

.nen. qHHOBHHKaM 6Lmo )l.OBepeHO npo,ll.Oil)l(aTb cn~6y. KoMaH)J.YIQIIJ.HH 

aoeHHLIM oKpyroM reuepa.rr-neiiTeHaHT Mronnep «OT HMeHH ucnonHHTenL

Hoii anaCTH» pacnopMunc11, qrn61>1 <<JiaH)l.Tar anpe.nL He co6upa.rrc11». CMe-

1IJ.euue 3eMen1>Horo npaBHTen1>cTBa peiixcKoMuccapoM u OTMeHa C03LIBa 

naH)J.Tara npHHU.HilHaJILHLIM o6p330M 3aTParnBaIOT <t>e.nepaTHBHyro opraHH-

33U.HIO rocy.napCTBa, KpOMe Toro, ecnu npHH11Th BO BHHMaHHe CTaTblO 17 
KOHCTHTYU.HH fepMaHHH, apecT )l.enyTaTOB naH)l.Tara MO)l(eT HapymaTL 

CTaTbIO 3 7' a OTCTaBKa )l.Oil)l(HOCTHblX nuu. - CTaTLIO 129. 061IJ.enpHH11TOe 

TOilKOBaHHe )l.0Il)l(H0 BCIO 3TY npou.e.nypy 06L11BHTh aHTHKOHCTHryIJ.HOHHOH9. 

KoHequo, u 3,ll.ecL MO)l(HO 61>mo 61>1 HaiiTH npHKpLITHe u o6ocHoBarL npHHH

MaeMLie MepbI He BTOpbIM, a nepBbIM afoau.eM CTaTbH 48, T. e. ucnonHeHH

eM <t>e.nepa.rrLHLIX nonHoMoquii. Ho .nn11 JTOro OTCYTCTBYIOT KaKHe 61>1 TO HH 

61>mo KOHCTHTYU.HOHHLle npe.nnocLmKu10 • oLmo 61>1 HeOCMOTpHTenLHO 

ycTPaH11TL nperpa,ll.LI, ycrnHosneHHLie CTaTLeii 15 repMaHCKOH KOHCTHTY-

8 0 11eTam1x 3THX Mep CM. MeMopaHllYMLI npasl!TeJILCTBa TiopHHrHH o '1pe3BLI'laiiHOM 
BOeHHOM noJIOlKeHHH B 3TOH JeMJie, oco6eHHO MeMopaHllYM OT 12 11eKa6pll 1923 r.; nanee, 
pe'IL TIOpHHrCKOro npeMLep-MHHHCTpa <J>peJIHXa B peiixcrnre 22 HOll6pll 1923 r. (Sitzung 
395. Berichte. S. 13 212), caKcoHcKoro npeMLep-MHHHCTpa <J>ennHma Ha TOM JKe 3ace11a
HHH (S. 12 219) ff MHHHCTpa peiiXCBepa fecnepa Ha 3aCell3HHH 23 HOll6pll 1923 r. (Sitzung 
393. S. 12 255). 

9 no:)TOM)' OHO llOJIJKHO 6Lmo 6LJ C'!ecTL o6ocHosaHHLIM xonarniicTBO TiopHHrHH s 
rOCYJlapCTBeHHLIH COBCT (N2 385 OT I 0 HOll6pll 1923 r.): COBeT llOJIJKeH KOHCTarnpoBaTL, 
'!TO «pacnoplllKeHHe peiixcnpe3HlleHTa OT 29 OKTll6pll 1923 r. (RGBl. I. s. 995) HeCOBMe
CTHMO c KOHCTHl)'QHeii fepMaHHH». 

10 HecMOTpll Ha HeKOTOpLie HellCHOCTH c npaBOMepHOCTLIO, repMaHcKoe npaBHTeJILCTBO 
B 3aronosKe 3Toro pacnopllJKeHHll cocnanocL Ha srnpoii afoau CTaTLH 48. CornacHo nepsoMy 
afoauy Tpe6osanocL 6L1, 'IT06L1 JeMJieii He 6LIJIH BLmonHeHLI ee o6ll3aTeJILCTBa nepen rocy-
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UHH, c xo.zzy JaBOJJ)I pe'IL o <t>e.nepan:1>H1>IX nonHoMO'IIDIX. <l>e.nepan:1>Hoe npa

BHTen1>cTBo HeCOMHeHHO HCnonLJYeT qpeJBbl'laHHOe BOeHHOe nono)f(eHHe 

B Ka'leCTBe cpe,nCTBa .nnx Toro, 'IT06hl «B nepHO,n Hanp.H)f(eHHOCTH COJ,narb 

BOJMO)f(HOCTb .nnx ucnOllHeHWl <t>e.nepan:bHblX nonHOMO'IHH». IOpHCTbl He 

.noIDKHhl TIO II)'TilTh c caMHMH <Pe.nepan1>HhlMH nonHOMO'IIDIMH. KpoMe Toro, 

KaK .no6HTbC.H COJ,naHIDI TaKOH rocy.napcTBeHHOH HCilOilHHTenbHOH anaCTH, 

He JaI'parHBa.H npH 3TOM .npyrHe CTaI'bH KOHCTHTYUHH, KpOMe ceMH nepe

'IHCneHHhlX, oCTaeTcJI Jara,nKoif. Ilpua1>1tIHa.H TPaKTOBKa H J,nec1> He MO)f(eT 

6b1Th cnaceHa npH noMOll.\H nopotIHoro Kpyra: .necKaTh, HHKaKoro BMewa

Ten1>CTBa B KOHCTHTyUHOHHble onpe.neneHIDI He npOHCXOL{HT, IlOTOMY 'ITO 

KOHCTHTyUIDI CaMa oroaapHBaeT TaKHe IlOilHOMO'IIDI B CTaTbe 48. IlOTOMY 

'ITO BbUICHHTh H)')f(HO KaK pa3, HaCKOnbKO WHpOKO npoCTHpalOTCJI oroBapH

BaeMble B 3TOH CTaThe nonHOMO'IIDI, H ronKOBaHHe, Haxo,ngmee B nepequc

neHHH ceMH OCHOBHbIX npaB HJ BTOporo npe,nno)f(eHIDI cnoco6 orpaHH'IHTh 

3TH nonHOMO'IHH, OTKaJblBaeTCJI OT caoero co6CTBeHHOro apryMeHTa 

enumeratio ergo limitatio, a TeM caM1>1M H OT caMoro ce6J1, ecnH OHO HJ 

KaKHX-nH60 coo6pa)f(eHHH pacwHp.HeT 3TH nonHOMO'IHJI HacronLKO, 'ITO 

HapyrneHHblMH MOryT OKaJ!ITbC.H H Te onpe.neneHH.H KOHCTHTYUHH, KOTOpble 

TaM He nepetIHcneHbl. 

IlpaBHTeJJLCTBeHHLle DOHCHeHHH 

no BTOpOMY a6Ja~y CTaTLH 48 

TpaKTOBKa BToporo a6Jaua cTaTLH 48 c TO'IKH JpeHHH npaaoaoro 

rocy.napcTBa c.nenanac1> 61>1 MeHee JaTpy,nHHTen1>HOH, ecnH 61>1 npaaH

Ten1>CTBO fepMaHHH caMO noJa60THil0Cb 0 JICHOM o6ocHOBaHHH caoero 

.napCTBOM. 0.nHOH JIHWb yrpo3bl .Zlllll BKJllO'leHHll cj>e.nepanbHldX nonHOMO'IHH 6i.mo 6bl He.no
CTaTO'IHO. CM. TaIOKe: PreufJ H. 8-Uhr-Abendblatt OT 30 OI<Tll6pll 1923 r. Um die Weimarer 
Verfassung. Berlin, 1924. S. 40: B TOM, 'ITO 3eMeni.Hoe npaBHTeni.cTBo CaKCOHHH He no.n'IH
HHnoci. BbICKa3aHHOM)' peHXCKOMHCCapoM renHQe Tpe60BaHHIO .ZI06poBOn!.HOH OTCTaBKH, 
HenbJll YCMOTpeTb HapyweHHe KOHCTffTYUHH, HOO npH3blBaTh K 3TOM)' y cj>e.nepanbHOro npa
BHTen!.CTBa He 6i.mo HHKaKOro KOHCTffTYUHOHHOro npasa; TaKOe TP,COOBaHHe MOlKeT 6i.rri. 
Toni.KO HCnOnHHTeni.HOH Mepoil; CCbinKa Ha CTaTblO 17 6eCCMbICneHHa, cj>e.nepani.Hoe npaBH
TenbCTBO He MOlKeT pewan, noni.JyeTCll lIH JeMenbHOe npaBHTenbCTBO .ZIOBepHeM Hapo.na; 
TaKHM o6paJOM, npoue.nypa MOll<eT ocHOBbI&aTbCll TOni.Ko Ha BTOpoM afoaue; cne.noBaTeni.
Ho, npasHTeni.cTBO, TOll<e nocpe.ncTBOM pacnoplllKeHHll penxcnpeJH.ZleHTa, nepe11ano peilxc
KaHunepy qpe3B!.I'laHH1>1e nonHOMO'IHll. CM. TaKJKe: Voss. Ztg., 31. Oktober 1923: raJeTa 
«l>epnHHep <l>OnbKCQaHTyHD> 61.ma JanpeIQeHa MHHHCTpoM peHXCBepa recnepOM Ja TO, 'ITO 
Mepi.1, npHHllTbie cj>e.nepani.HbIM npaBHTeni.CTBOM npoTHB CaKCOHHH, 61.um Ha3&aHbl B Heil 
rocy.napCTBeHHbIM nepeBOpOTOM H HJMeHOH KOHCTffTYUHH. Voss. Ztg.: npoue.nypa He BO BCCM 
COOTBeTCT&yeT 1l'fXY H 6YKBe BeifMapcKOH KOHCTffTYUHH (cne.nyeT CC!.InKa Ha CTaTblO npeif
ca); OHa MOlKeT OCHOB!.IBaTbCll TOnbKO Ha BTOpOM afoaue CTaTbH 48, B KOTOpOM, o.nHaKo, 
HH'lero He roaopHTCll 0 nepe.naqe HCnOnHHTen!.HOH anaCTH BOeHHOMY KOMaH.ZIYfOIUeM)'. 
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o6pa3a ,neiicTBHH. K CO)l(aJieHmo, :noro He npoHJomno. B MHoro11Hc

JieHHblX oct>HUHaJibHblX H oct>HUH03HblX BblCKa3blBaHH'1X peiixCMHHHCT

poB HeJIL3'1 p33JIH'IHTL HH o,nHoro 11eTKo onpe.neneHHoro nyHKTa. Bo3-

MO)l(HO, B TaKHX Bonpocax, KaK Bonpoc 0 qpe3Bbl'laHHOM IlOJIO)l(eHHH 

HH o,nHO npaBHTeJILCTBO He np0'1BJI'1JIO 61>1 CJIHillKOM 60JibillOH HHTepec 

K 10pH,nH11ecKHM YTO'IHeHHJIM. B xa11ecTBe xapaKTepHoro MOMeHTa Hy)l(

HO no,nqepKHYTL: cornaCHO 33'1BJieHHIO, no,nnHCaHHOMY peiixcKaHUJie

poM EappoM 5 OKT'16pg 1919 r. (RK. 9267' K N!! 1097 KOHCTHTYUHOHHO

y11pe,nHTeJILHOro HauHOHaJILHoro co6paHH'1), nepe11HcJieHHe CTaTeii 

KOHCTHTYUHH BO BTOpOM npe,nJIO)l(eHHH 6y,nTO 61>1 ynoMHHaeT HX Bcero 

JIHillb B Ka'leCTBe npHMepa H He co.nep)l(HT orpaHH'leHH'1. «CornaCHO 3TO

MY npe,nnHcaHHIO (cT. 48) peiixcnpe3H,neHT noJIHOMO'leH npHHHMaTL He

o6xo,nHMble Mepbl; B qacTHOCTH (sic), OH MO)l(eT BpeMeHHO JIHillaTb CHJibl 

KOHCTHTYUHOHHhle OCHOBHble npasa H B CJIY'lae Ha,no6HOCTH ocymeCTB

JI'1Tb BMemaTeJILCTBO c npHMeHeHHeM BOopy)l(eHHOH CHJibI». foBOpHTC.sI 

TaK)l(e 0 TOM, 'ITO IlOJIHOMO'IH'1 peiixcnpe3n,neHTa, noxa HX rpaHHUbl He 

6y,nyT onpe,neJieHbl ct>e.nepaJILHblM 3aKOHOM, OCTalOTC'1 HeorpaHH'leHHbl

MH B paMxax cTaTLH 48. MHoro pa3 npHBO,nHTCJI B1>1cxaJ1>1BaHHe peiixc

MHHHCTPa IOCTHUHH lllHci>ci>epa Ha 147-M 3ace,naHHH HauHoHaJILHoro co-

6paHH'1 3 Maprn 1920 r. (Sten. Berichte. Bd 332. S. 4636) o TOM, 'ITO Ha 

OCHOBaHHH CTaTbH 48 peiixcnpe3H,neHT MO)l(eT npHHHMaTL see Mep1>1, KaK 

3aKOHo,naTeJILHble, TaK H a,nMHHHCTpaTHBHble H 'IHCTO ct>aKTH'leCKHe, HO 

TOJibKO He Te, KOTOpble OTMeHJIIOT .neiiCTBHe KOHCTHTYUHH HJIH BOBCe 

ynpa3,nH'1IOT ee, IlOCKOJILKY TaKOBble B03MO)l(Hbl TOJibKO B COOTBeTCTBHH 

co BTOpbIM npe,nno>KeHHeM BToporo a6Jaua; BTopoe npe.nno)l(eHHe .no

nonHJieT nepsoe. PeiixcMHHHCTP BHYTpeHHHX .nen 3Jep ea 377-M Jace.na

HHH peiixcrnra 7 HIOJIJI 1923 r. (Sten. Berichte. S. 11 741) cxaJaJI, He 

KaCaJICb npHHUHilHaJihHO npaBOBOH CTOpOHbl .nena, 'ITO cornaCHO CTlITb'1M 

36, 37 H 38 KOHCTHTYUHH fepMaHHH npaBO Ha HenpHKOCHOBeHHOCTb caMO 

co6oii pa3yMelOIUHMC'1 o6pa30M .neiiCTBHTeJILHO ,nJIJI Bcex 6e3 HCKJIIO

'leHH'1 .nenYTaTOB H He MO>KeT 6LITb orpaHH'leHO ,na)l(e «'1pe3Bbl'laHHblMH 

pacnopJI>KeHHJIMH». flo noso.ny Mep, npHHJIT1>1x npoTHB CaxcoHHH, 

B «.l1:oii11e AJI1>reMaiiHe UaiiryHr» OT 30 OKT'16pg 1923 r. nOJIBHJIOCL oct>n

UHaJILHoe JaJIBJieHHe 0 rocy,napcTBeHHO-npaBOBhlX coo6pa)l(eHH'1X ct>e

.nepaJILHOro npaBHTeJILCTBa, B KOTOpOM roBOpHJIOCb: «JlHillb HeMHOrHe 

H3 HHX (oCHOBHblX npas) MoryT 6LITb JIHmeHLI CHJibl. .n:aJILHeiimHe 

orpaHH'leHH'1 BLITeKalOT H3 npHHUHilHaJlbHblX onpe,neJieHHH KOHCTHTYUHH. 

Ho B :nnx paMKax peiixcnpe3H,neHT snpase HJ,nasaTL nio61>1e pacnopg

)l(eHHJI, KOTOp1>1e OH CO'ITeT Heo6xo,nHMblMH ,nJIJI BOCCTaHOBJieHH'1 6e3o

naCHOCTH H nopg,nxa. Ott MO)l(eT OTMeHJITb npe>KHHe H HJ,naBaTb HOBble 

JaKOHbl, npHMeHJITb Boopy)l(eHHYIO CHJiy, npHHHMaTb 3KOHOMH'leCKHe 
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H <i>HHaHCOBbie MepbI HT. n. Hu 0,llHO KOHCTH'fYUHOHHOe onpe,neneHHe He 

npenHTCTBYeT eMy B cnyqae Ha,no6HOCTH BpeMeHHO OTCTPaHJITb OT ,ll0Il)K

HOCTH 3eMenbHbIX MHHHCTpOB H Ha3HaqaTb Ha HX MeCTO .npyrux. Pacno

PJI)KeHHeM OT 23 Maprn 1923 r. TaKoii cnoco6 .neiicTBHH ~e 6Mn npu
MeHeH npoTHB TiopHHrHH. Hau6onee cepbe3HbIM cnyqaeM npHMeHeHHJI 
Mep, K KOTOpbIM npaBHTenbCTBO fepMaHHH MO)KeT npH6erHyTb COrnaCHO 
CTaTbe 48, JIBnJieTCJI ucno;meHue <t>e.nepanbHbIX nonHoMoquii». HaKo
Heu, H~Ho eme ynoMJIHyTb, qrn 2 JIHBapJI 1924 r. peiixcKaHunep MapKc 
roBopun B peiixcrnre (DS N 6412) o CTaTbe 125, rapaHTHpyiomeii CBo-
60,ny BbI6opOB, H no,nqepKHBan, qTo 3TO onpe,neneHHe KOHCTH'fYUHH He 
OTMeHJieTCJI ,na)Ke CTaTbeH 48, XOTJI H He CCbrnancJI JIBHO Ha nepequcne

HHe, co.nep)KameecJI BO BTOpoM npe,nno)KeHHH BToporo a63aua. 

Heo6xo,lJ;HMOCTb ocHoeaTeJibHOro u1y11eHHH 

BToporo a61ai{a cTaTbH 48 

TaKHe BblCKa3bIBaHHJI npaBHTenbCTBa 6y.nrn 6b1 u,nyT B pa3pe3 
c 06b1qHoH TpaKTOBKOH BTOporo a63aua CTaTbH 48. 11 Bee )Ke B HHX He 
o6Hapy)KHBaeTCJI qeTKaJI npaBOBaJI Il03HUHJI, OHH TIIIaTenbHO H36eralOT 
ynoTpe6nJITb KaKoe-nu6o ,npyroe CnOBO, roBOp.ll TOilbKO 0 «nHIIIeHHH 
cHnbI» HnH «ynpa3,nHeHHH» KOHCTHTYUHH. BMcKa3bIBaHtte peil:xcMHHH

CTpa IOCTHUHH llIH<t><t>epa, c.uenaHHOe HM 3 MapTa 1920 r., Ka)KeTCJI, 
6onee Bcero COOTBeTCTByeT o6menpHHJITOMY TOilKOBaHHIO, HO H 3,UeCb 
HeT o6'bJICHeHHJI TOMy, qTo cne.uyeT IlOHHMaTb no.u «nHIIIeHHeM CHilbI». 
K TOMY )Ke B 3TOM BbICKa3bIBaHHH no,nqepKHBaeTcJI, qTo Ha nyTH <t>aK
TttqecKoro .ueiiCTBHJI B03MO)l{Hbl nl06ble MepbI, qTO peil:xcnpe3H,UeHT 
MO)KeT npHMeHJITb B ropo.uax JI,UOBHTbie ra3bl H T. n., TaK qTo BBH.UY 
3TOH <t>aKTuqecKOH HeorpaHuqeHHOCTH npaKTuqecKoe 3HaqeHHe KOHCTH

TYUHOHHblX 6apbepoB OCTaeTCJI HeJICHbIM: ecnH, cornaCHO nepBOMY 
npe.uno)KeHHIO, peil:xcnpe3H,UeHT no.uo6HblM o6pa30M pacnopJI)KaeTCJI 
B Bonpocax )KH3HH H CMepTH, TO orpaHuqeHHe, cne.uyiomee H3 BTOpO
ro npe,nno)KeHHJI, oKa3bIBaeTcJI nycrnil: <t>opManbHOCTblO H no cyTH .uena 
IlHIIIeHO CMbICna; ecnH OH «Boopy)KeHHOH CHilOH» (vi armata) MO)KeT 
yHuqTO)KHTb scex pe,naKTopoB, Ha6opIIIHKOB H neqaTHHKOB KaKoH-HH-
6y,nb raJeTbI, a THnorpa<t>uio cpaBHJITb c JeMneil:, TO ero, no)Kanyil:, HeT 
Ha,no6HOCTH ycnoKaHBaTb TeM, qTO eMy ,U03BOneHO 3aKpbIBaTb ra3eTbl. 
EcnH CBo6o.ua npeccb1 nepequcnJieTCJI cpe,nu npaB, .uonycKaiomux 
BpeMeHHYIO OTMeHy, TO 3TO, sepOJITHO, HMeeT oco6oe 3HaqeHHe. fnaB
HOe 3aTpy,nHeHHe, a HMeHHO Bonpoc 0 TOM, noqeMy, HeCMOTpR Ha He
H36e)KHbIH KOH<i>nHKT c onpe.ueneHHJIMH KOHCTHTYUHH, OKa3bIBaeTCJI 
.uonyCTHMbIM BMeIIIaTenbCTBO B opraHHJauHIO rocy,napCTBeHHOH Bna-
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CTH, B 'IaCTHOCTH nepe.n:aqa HCilOJIHHTeJihHOH BJiaCTH, KOTOpa.ir OTKphITO 

npH3HaeTC.ll .n:onyCTHMOH, HH B O.D:HOM H3 npaBHTeJihCTBeHHhIX 3a.llBJie

HHH He 6Lrno pa3perneHo. Tipn CTOJih Hey.n:osneTBopnTeJihHoif npo611eM

Hoif CHTyaUHH - nosepXHOCTHOe o6menpHH.llTOe yTBep)l(.n:eHHe, npo

THBOpeqama.ir eMy npaKTHKa, 3a.llBJieHH.ll npaBHTeJihCTBa, JIHllieHHhle 

'IeTKoif no3HUHH B OTHorneHHH iopn.n:n'IeCKHX JaTpy.n:HeHnif, - HY)l(HO 

6y.n:eT no.n:po6Hee HCCJie.n:oBaTh .D:OCJIOBHOe 3Ha'IeHHe " HCTOpHIO B03-

HHKHOBeHH.ll BTOporo afoaua CTaThH 48, .D:JI.ll Toro 'IT06hI IlOH.llTh ero 

co.n:ep)l(aHHe. TI pH 3TOM Ha.n:o .n:eTaJihHee OCTaHOBHThC.ll HMeHHO Ha HC

TOpHH B03HHKHOBeHn.ir. Ecnu MhI npusneKaeM ee, TO 3TO He 03HatiaeT, 

'ITO onpe.n:eJI.lllOIUHMH o6'b.llBJI.lllOTC.ll KaKHe yro.n:Ho BhICKa3bIBaHH.ll JII0-

6oro H3 ee MHOfO'IHCJieHHhIX yqacTHHKOB. 11MeHHO B .D:HCKYCCH.llX 

0 qpe3BhI'IaHHOM IlOJIO)l(eHHH HHor.n:a npo.irBJI.lleTC.ll oco6a.ir HeXBaTKa 

KOHCTHTYUHOHHO-npaBOBOro C03HaHH.ll," qaCTO TaKHe cnophI 6hIBalOT 

00.D:'IHHeHhl JIHllih 6JIH)l(aifrneMy IlOJIHTH'IeCKOMY OilhITY" HaMepeHHIO. 

Ho 'IT06h! o6'h.irCHeHne TeKCTa He 3aTep.irnoch B co<t>ncTH'IeCKOM 6yKBO

e.n:cTBe, HY)l(HO o6.ir3aTeJihHO Y'IHThIBaTh TO, KaK 3TOT TeKCT B03HHK B 

ero cero,nH.llllIHeif <t>opMynnpOBKe " KaKOBhl B Te BpeMeHa 6bIJIH MOTH

Bhl KOHCTHTYUHOHHOro 3aKOHO.D:aTeJihCTBa. TiosceMeCTHO npH3HaHO, 'ITO 

CTaTh.ll 48 y)l(e .llBJI.lleTC.ll .n:eifCTBYIOIUHM npaBOM " 'ITO IlOJIHOMO'IH.llMH, 

yKa3aHHhIMH so BTopoM ee a63aue, peifxcnpe3u,neHT 0611a.n:aeT y)l(e .n:o 

BCTynneHmr B CHJIY npe.n:ycMOTpeHHOro Il.llThIM a63aueM <t>e.n:epaJihHO

ro JaKoHa. Ho .n:oKa3aTeJihCTBO 3TOMY TO)l(e BhITeKaeT He H3 caMoif <t>op

MynupoBKH CTaThH 48, a JIHllih H3 HCTOpHH ee B03HHKHOBeHH.ll, H3 3a

.llBJieHHH .D:OKJia.D:'IHKOB, KOHM TOJIKOBaHHe c IlOJIHhIM Ha TO npaBOM 

npunnchrnaeT pernaiomee 3Ha'IeHne. Oco6eHHO 3TO OTHOCHTC.ll K BhI

cKa3hIBaHH.llM .n:enyrarns <t>oH ,[{enh6pioKa " rpacl>a uy ,[{oHa Ha Jace.n:a

HH.llX HaunoHaJihHOro co6paHH.ll 4 " 5 HIOH.ll 1919 r. 3.n:ech HCKJIIO'IaeT

C.ll BC.llKOe COMHeHHe B TOM, 'ITO peifxcnpe3H.D:eHT .D:OJI)l(eH noJiy'IHTh 

qpe3BhI'IaHHhie IlOJIHOMO'IH.ll cpa3y nocne Toro, KaK KOHCTHTYUH.ll BCTY

IlHT B cuny. Ho ecnu TaKue BhICKa3hIBaHn.ir .irs11.ir10TC.ir onpe.n:e11.ir10IUHMH 

.n:n.ir oTBeTa Ha sonpoc o cooTHorneHHH BToporo " nuoro a63aua 3Toif 

CTaThH, TO HX HeJih3.ll HfHOpHpOBaTh " npH HCTOJIKOBaHHH BTOporo a6-

3aua, B 'IaCTHOCTH COOTHOllieHH.ll Me)l(.n:y nepBhIM " BTOphIM ero npe.n:

JIO)l(eHH.llMH, KaK 3TO Bcer.n:a .n:o cux nop npoucxo.n:nno. CTOJih )l(e He

.n:onycTHMO 6bIJIO 6bI HCCJie.n:oBaTh KOHCTHTYUHOHHOe onpe.n:eneHHe 

OTHOCHTeJihHO qpe3BhI'IaifHoro IlOJIO)l(eHH.ll, KOTOpoe 3ase.n:OMO npe.n:

nonaraeT .n:aJibHeifrnee pernaMeHTHpOBaHHe, B OTphIBe OT KpHTH'IeCKOH 

curyaUHH 1919 r. " npeHe6peraTh TeMH BhIBO.D:aMH, KOTOpbie 6bIJIH c.n:e

JiaHhl m 3TOH cnTyauuu asrnpaMH KOHCTHTYUHH. HhIHernH.ir.ir cnTyauu.ir 

TO)l(e He CTOJih HOpMaJibHa, 'IT06hI Mhl MOrJIH Il03BOJIHTh ce6e 3TO. 
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,llocJIOBHLIH TeKCT BTOporo 8038Il8 CT8TLH 48 

B HLIHemHeH pe.naKUHH BTOporo a63aua CTaTbH 48 Me)l(.L(y .L(BYWI co

CTaBnJIIOIUHMH ero npe,L(JIO)l(eHH.!IMH o6Hap~HBaeTC.!I HeKOTOpaJI pacco

rnacosaHHOCTb, DOTOMY 'ITO H3'la.JIO BTOporo npe,nJIO)l(eHH.!I ( «.nmi 3TOH 

uenm>) He BilOJIHe rna,nKO conpuaeTC.!I c KO HU OM nepsoro ( «C DOMOIULIO 

soop~eHHOH CHJILI» ). Bee pa3D.RCHeHH.R MO)l(HO 6eJ TPY.na nonyqHTL HJ 

ucTOpHH BOJHHKHOBeHH.R TeKCTa. B npoeKTe Ilpeiica OT 3 .RHsap.R 1919 r., 
B § 63 peiixcnpeJH,L(eHry BbI)laBa.JIOCb IlOJIHOMO'IHe OT,L(aBaTL JII06Lie pac

nop.R)l(eHH.!I B uell.!lx BOCCTaHOBJieHH.!I o6IUeCTBeHHOH 6eJonacHOCTH H no

PAAKa. «PeuxcnpeJu,neHT MO)l(eT ... ocyIUeCTBJI.!ITL BMemaTenLCTBO c no

MOIULIO BOOp~eHHOH CHJILI H OT,L(aBaTb pacnop.R)l(eHH.R, Heo6XO,L(HMLie ,L(Jl.!I 

soccTaHosneHH.R o6IUeCTBeHHOH 6eJonacHocrn u nop.!l.L(Ka». BTOpoe npe.n

JIO)l(eHHe, B KOTOpOM rosopHTC.!I 0 TOM, 'ITO onpe.neneHHLie OCHOBHLie npasa 

Moryr 6LITb JIHilleHLI CHJILI, 61>mo .no6asneHO TOJILKO JeMeJILHOH KOMHC

cueu; ero HatianLHLie cnosa «,[(n.R JTOH uenm> 61>mu npocTO-HanpocTO 

IlOCTaBJieHLI cne,noM Ja nepBLIM npe,L(JIO)l(eHHeM, H caMO OHO, ecnu He 

C'IHTaTb Toro, 'ITO OTMeH.ReMLie OCHOBHble npasa 6LrnH BDOCJie,L(CTBHH npo

HYMepOBaHLI, B ,nanLHeiimeM He npeTepneno HJMeHeHHH. CTano 61>1TL, <<.nIDI 
3TOH uenH» peuxcnpeJH,L(eHT MO)l(eT JIHillaTL CHJILI HeKOTOpLie HJ OCHOB

HLIX npas. Cnosa «.L(JI.!I JTOH uenm> nepsoHatia.JILHO npHMLIKa.JIH K JaKJIIO

'IHTenLHLIM CJIOBaM nepsoro npe,L(JIO)l(eHH.R: «npHHHMaTL MepLI, Heo6xo

.L(HMble ,L(Jl.!I BOCCTaHOBJieHH.!I o6IUeCTBeHHOH 6eJonaCHOCTH H nop.R,nKa». 

Ilo HacTO.RHHIO Eeuepne, nputieM TOJILKO Ha Jace,naHHH HauuoHa.JILHoro 

co6paHH.R OT 5 HIOJI.R 1919 r. (Sten. Ber. Bd 327. S. 1328), cnosa o so

op~eHHOM BMemaTenLCTBe, KOTOpLie npe)l(,ne CTO.RJIH B Hatiane nepsoro 

npe,nJIO)l(eHH.!I, nepeMeCTHJIH B ero KOHeu, DOCKOJILKY KpaHHee cpe,nCTBO 

He XOTeJIH ynOMHHaTL B nepsyIO oqepe,nb, T. e. no 'IHCTO pe.naKUHOHHLIM 

npH'IHHaM. B cHJiy JToro cnosa «.nll.!I JTOH uenn» cne,nyIOT TenepL Ja yno

MHHaHHeM 0 soopy)l(eHHOM BMemaTeJILCTBe H pO)l(,L(aIOT snetiaTJie~e 

0 CMLICJIOBOM C,L(BHre. CMLICJI, 0,L(HaKO, OCTaeTC.!I .!ICHLIM. «,llJI.R 3TOH ueJIH» 

OJHa'laeT, KOHe'IHO )l(e, He ((,L(ll.!I BMemaTeJILCTBa c IlOMOIULIO BOOp~eH

HOH cun1>1». Ho no TeM )l(e npHtIHHaM (nocKOJILKY B rpaMMaTH'leCKOM, 

CHHTaKCH'leCKOM H JIOrH'leCKOM OTHOilleHHH «BMemaTeJILCTBO BOOp~eH

HOH CHJILI» TO)l(,L(eCTBeHHO «npHH.!ITHIO Mep») 3TH CJIOBa He OJHa'laIOT H 

«.L(Jl.R npHH.RTH.R Heo6xo,nHMLIX Mep». Pe'IL u,neT o «BOCCTaHosneHHH 06-

IUecTBeHHOH 6eJonacHOCTH H nop.R,nKa».11cTOpH.!1BOJHHKHOBeHH.!IH6ec

npHCTpacTHOe npotITeHHe 3TOro TeKCTa noKaJLIBaeT, 'ITO c TO'IKH JpeHH.!I 

.!IJLIKa H norH'leCKOro MbillIJieHH.!I HHOe JHatieHHe HeBOJMO)l(HO. U:eJILIO, 

0 KOTOpOH rosopHTC.!I BO BCeM BTOpOM a63aue, 6eJyCJIOBHO .!IBJI.ReTC.!I BOC

CTaHOBJieHHe o6IUeCTBeHHOH 6eJonacHOCTH H nop.R,nKa. «BMemaTeJILCTBO 

BOOp~eHHOH CHJILI» HJIH «npHH.!ITHe Mep» - 3TO He ueJIL, a KaK paJ 
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cpe.nCTBo ,n.ru1.noCTHlKeHHJ1 ynoMJ1uyroif uenu. EcJIH «uem»> BToporo npe.n

JIOlKeHHJI BH)teTb B «npHHJITHH Mep», TO JTO 03Ha'la.JIO 6bl ((803MOlKHOCTb 

npHHRTHJI JTHX Mep», a He caMo «HX npHHRTHe». TecHaa CBR3b, KOTopoif 

o6w:enpHHJITaJI TpaKTOBKa BTHXOMOJIKY CBJl3blBaeT nepsoe IlOJIOlKeHHe co 

BTOpbIM, )tJIJI TOro 'IT06bl o6ecne'IHTb B03MOlKHOCTb orpaHH'IHTeJibHOro 

HCTOJIKOBaHHJI, HHKOHM o6pa30M He MO)l(eT noJiyqHTb IlO)tTBep)l(JteHHe H3 

)tOCJIOBHOro TeKCTa. B HeM rosopHTCJI JIHIIIb 0 TOM, 'ITO B ueJIJIX BOCCTa

HOBJieHHJI o6w:ecTBeHHOH 6e3onacHOCTH H nopJl)tKa peifxcnpe3H)teHT MO

)l(eT npHHHMaTb Te HJIH HHble Mepbl H npH JTOM eMy )t03BOJieHO JIHIIIaTb 

CHJibl H3BeCTHble OCHOBHble npasa. 

li1>1n MOlKeT, CJIHIIIKOM IIIHpoKoe H o6w:ee cnoso «Mep1>1» MOlKHO 61>mo 

61>1 IlOHHTb B TOM CMblCJie, 'ITO Mepoif HMeHyeTCJI H JIHilleHHe CHJibl HeKO

TOpblX OCHOBHblX npaB. Tor.na BO BTOpOM npe)tJIOlKeHHH pe'lb TOlKe uma 

61>1 o KaKoif-To Mepe. Ho H B JTOM cnyqae orpaHH'leHHe, KoTopoe npHBbl'l

HaH TPaKTOBKa CTPeMHTCJI pacnpoCTPaHHTb Ha see nepsoe npeJtJiolKeHHe, 

61>mo 61>1 nornqecKH He.nonycTHMO. Be.n1> H TOr.na cM1>1cJI BTOporo npe.n

JIOlKeHHH 3aKJIIO'laeTCH BCero JIHIIIb B TOM, 'ITO «eCJIH npHHHMaeMaJI 

peifxcnpe3H)teHTOM Mepa COCTOHT B JIHIIIeHHH OCHOBHblX npaB HX CHJibl, 

TO OHa orpaHH'leHa TOJibKO HeKOTOpbIMH, nepe'IHCJieHHbIMH, npaBaMH». 

TaKHM o6pa3oM, orpaHH'leHHe HH B KOeM cnyqae He npecrynaeT npe.nen1>1 

BTOporo npe.1tJIOlKeHHJI H HHKOr.na He 3aXO)tHT HaCTOJibKO .na.rreKo, 'IT06bl 

orpaHH'IHBan soo6w:e see noJIHOMO'IHJI peifxcnpe3HJteHTa. Be.n1> y6e.nu

TeJI1>H1>1u apryMeHT, BbIBO)tJIW:HH limitatio H3 enumeratio, .neHCTBHTeJieH HC

KJIIO'IHTeJibHO B paMKax IlOJIHOMO'IHJI, KOTOporo KacaeTCJI nepe'IHCJieHHe, 

a JTO KaK pa3 TOJibKO IlOJIHOMO'IHe JIHIIIaTb CHJibl HeKOTOpble H3 OCHOBHbIX 

npaB. l1Hb1MH CJIOBaMH, «eCJIH peifxcKaHUJiep HaMepeBaeTCH JIHIIIHTb CHJibl 

OCHOBHble. npasa, TO OH MO)l(eT JTO c.neJiaTb TOJibKO B OTHOIIIeHHH nepe

'IHCJieHHblX». qTO OH MO)l(eT .nenaTb, He JIHIIIaJI CHJibl OCHOBHble npasa, 

Jt03BOJieHO JIH eMy )tJIJI JtOCTHlKeHHJI ero ueJIH B KOHKpeTHOM cnyqae npe

He6pe'lb HeKOTOpbIMH onpe.neJieHHJIMH KOHCTffTYUHH, He JIHIIIaJI HX CHJibl, -

06 )TOM B nepe'IHe H3 BTOporo npe)tJIOlKeHHH HH'lero He rosopHTCH. 

3HalfeHHe Bb1pa3CeHHH «JIHWHTb CHJlbl» 

JlHIIIHTI> CHJI1>1 TY HJIH HHYIO HopMy B noHHTHHHOM OTHOIIIeHHH 03Ha

qaeT: OTKpblTO H HCHO 06bHBHTb 0 TOM, 'ITO ee .neifCTBHe npeKpaw:aeTCJI 

caMo no ce6e H JtJIH BCHKOro opraHa snacTH, .neifcTByrow:ero corna.cHo 

COOTBeTCTByrow:eif KOMileTeHUHH. B JTOM CMbICJie, KaK «npeKpaw:~aHe 

.neifcTBHH», Ha3BaHHblH o6opoT BCTPeqaeTCH B CTaTI>e 48 ew:e B TPeTI>eM· H 

'leTBepTOM a63aue: peifxcrnr MOlKeT noTPe6osaT1>, 'IT061>1 61>IJIH JIHI1IeH1>1 

CHJibl Mepbl, npHHHMaeMbie peifxcnpe3H)teHTOM. JlHIIIHTb CHJibl 03Ha'laeT 
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npeKpaTHTh ,ZleikTBHe H ynpa3,ZlHHTb. Bo3MO)l(eH, O,ZlHaKO, H TaKOH XO.ll <t>aK

THqeeKHx ,ZleHeTBHH, KOf,Zla Ta HJIH HHaH HOpMa (H 06 )TOM H,ZleT peqb npH

MeHHTeJibHO K KOHeTHTYUHOHHbIM onpe,ZleJieHHHM) HfHOpHpyeTeH, KOr,Zla 

B KOHKpeTHOM enyqae OT Hee OTerynalOT, He JIHIIIaH ee eHJibl. K npHMepy, 

§ 1 3aKOHa 0 npe,ZloernBJieHHH IlOJIHOMOqHii OT 13 OKTH6pH 1923 r. (RGBI. 

I. s. 943) rnaeHT: «IlpH 3TOM MO)l(HO OTerynHTb OT eo6JIIO,ZleHHH OeHOB

HbIX KOHeTHTYUHOHHbIX npaB». 3TO 03Haqaer HeqTo HHOe, He)l(eJIH JIHWe

HHe oeHOBHbIX npaB HX eHJibl, IlOTOMY qTo OTeTynaTb OT HHX ,Zl03BOJIHeTeH 

TOJibKO eaMOMY ,ZleHeTBYIOI.IJ;eMy opraHy (B enyqae 3aKOHa 0 npe,ZlOeTaB

JieHHH IlOJIHOMoqHii - npaBHTeJibeTBy), HO He JII06bIM BJiaernM, BbieTy

na10m;HM Ha nepe,ZlHHH nnaH B 3aBHeHMOeTH OT noJio)l(eHHH ,ZleJI. TaKHM 

o6pa30M, Bblpa)l(eHHe ((JIHWHTb eHJibl» HMeer oeo6oe H He,ZlByeMbieJieH

HOe npaBoBoe 3HaqeHHe. ToT, KTO Hapywaer TO HJIH HHoe npaBoBoe onpe

,ZleneHHe, He npeKpam;aeT TeM He MeHee ero ,ZleiieTBHH H He JIHwaer ero 

eHJibl. 3JIOYMbIIIIJieHHHK npeerynaeT HOpMy, Jie)l(aI.IJ;ylO B oeHOBe yrDJIOB

HOfO npaBa, OH oTerynaeT OT Hee, OH ee HapywaeT - Bee qTo yro,ZlHO, HO 

TOJibKO He JIHWaer ee CHJibl. Ho TOqHo TaK )l(e He JIHWaer onpe,ZleJieHHe 

eHJibl H TOT, KTO ynoJIHOMoqeH ,ZleJiaTb H3 Hero HeKJI10qeHHH. 3Ta eBoeo6-

pa3HaH npaBOBaH JIOfHKa nyqwe H oTqeTJIHBee Beero BH,ZlHa B THnHqHoM 

enyqae HeKJI10qeHHH, a HMeHHO Ha npHMepe IlOMHJIOBaHHH: TOT, KTO oey

m;eeTBJIHeT IlOMHJIOBaHHe, ,ZleJiaer HeKJI10qeHHe H3 yroJIOBHbIX H yroJIOB

Ho-npoueeeyanbHbIX HOpM, ,Zla)l(e He IlOMbJWJijJjJ npH )TOM JIHWan. HX eHJibl. 

HanpoTHB, HeKJI10qeHHe ,ZlOJI)l(HO no,Zlrnep,ZlHTb ,ZleiierneHHOeTb npaBHJia. 

0Ho ,Zla)l(e no,Zlpa3yMesaer HeH3MeHHYIO H HenpepbIBHYIO 3HaqHMOeTb TOH 

HOpMbl, OT KOTOpoii OTerynaer. Ilo eaMOMY eBOeMy IlOHHTHIO HeKJI10qeHHe 

BMeWHBaereH B Te HJIH HHbie HOpMbl, He npeKpam;aH HX ,ZleiieTBHH, H OT

erynaeT OT HHX, He JIHWaH HX eHJibl. Ho BO BTOpOM afoaue eTaTbH 48 pe% 

H H,ZleT 06 HeKJI10qeHHHX, 0 BMeWHBalOI.IJ;HXeH B ,Zleiierny10m;ee npaBO Mepax 

HeKJIIOqf!TeJibHOfO IlOJIO)l(eHHH, 06 HeKJI10qeHHHX, KOTOpbie pa3peweHbl. 

Ilo,ZlTBep)l(,ZleHHe TaKOMY IlOHHMaHHIO ,ZlaeT Bee pa3BHTHe 06b1qHoro H 

KOHeTHTYUHOHHOfO npaBa, npHBe,Zlwee K B03M0)1(HOeTH npHOCTaHaBJIHBaTb 

,ZleiieTBHe oeHOBHbIX npaB. Coo6pa3HO HeTOpHqeeKoMy pa3BHTHIO, JIHwe

HbI eHJibl MoryT 6bITb TOJibKO OeHOBHbie npaBa, HO He KaKHe yro,ZlHO 

eTaTbH KOHeTHTYUHH. 3TO o6'bHeHHereH TeM, qrn npHOeTaHOBKOH ,ZleHeTBHH 

OeHOBHblX npaB ynpa3,ZlHHIOTeH npaBOBbie 6apbepb1, noeTaBJieHHble ,ZleH

eTBYIOI.IJ;HM roey,ZlaperneHHbIM BJiaeTHM pa,ZlH 6nara rpa)l(,ZlaH roey,Zlaperna. 

IlpHoCTaHOBJieHHe ,ZleHCTBHH, HJIH JIHWeHHe eHJibI, yeTPaHHer 3TH 6apbepbI 

nepe,Zl BeeMH opraHaMH, ,ZleHeTBYIOI.IJ;HMH B e<t>epe COOTBeTeTBylOm;eii KOM

neTeHUHH. IlpH TaK Ha3bIBaeMOM MaJIOM oea,ZlHOM IlOJIO)l(eHHH ( § 16 npye

eKOfO 3aKoHa 06 oea,ZlHOM IlOJIO)l(eHHH OT 4 HIOHH 1851 r.) )TO IlOHHTHO 

6e3 JIHWHHX noHeHeHHH: 3,Zleeb npaBHTeJibeTBO npeKpam;aer ,ZleHeTBHe He

KOTOpbIX oeHOBHbIX npaB, npHqeM nepe,Zlaqa HenoJIHHTeJibHOH BJiaeTH He 
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npoucxo.nHT, T. e. a cpopMaJJhHOH KOMneTeHUHH oprauoa rocy.napcTBeH
HOH BJiaCTH HH'lero He MeHJleTCJI H o6ycJIOBJieHH8JI TaKOH nepe.na'leH KOH
QeHTpaQHJI KOMneTeHUHH He uacrynaeT. Il03TOMY 3,lleCh o6pa3yeM8JI oc
HOaHLIMH npaaaMH ·nperpa.na .nom1rna 6LITL ycTpaHeHa ,nJIJI acex oprauoa 
BJiaCTH, KOTOphle KOMneTeHTHhl .neiicTaoaan. a .naHHOH curyaUHH. <l>op
MaJlhH8JI KOMneTeHUHJI OCTaeTCJI npexrneii, a ee co.nepX<aHHe, T. e. TO, 'ITO 
Tenepi. anpaae npe.nnpHHHMaTL cooTBeTcTByromuii opraH, pacwupJ1eTCJ1. 
TaKHM o6pa3oM, nuweuue ocuoae1>1x npaa ux CHJILI yCTpaHJleT npaao
ayro nperpa.ny ,nJIJI acex oprauoa anacru, 06na.na10mux coOTaeTcrayro
meii KOMneTeHUHeii 11 • Ho ecJIH .neiicraue OCHOaHhlX npaa npeKpamaeTCJI 
aMeCTe c nepe.na'leH HCnOJIHHTeJILHOH BJiaCTH, TO 3TO 03H8'18eT, 'ITO KaK 
no.ll)"laTeJih HCnOJIHHTeJILHOH BJiaCTH, TaK H ace no,n'IHHeHHhle eMY Tenepi. 
a.nMHHHCTpaTHaHLie opraHhl ocao6oX<,naJOTCJI OT 6api.epoa, caJIJaHHhlX 
c co6.n10.neuueM ocuoaHLIX npaa. Ilo3TOMY ,[{enuyc, no CYTH .nena, 61.m 
coaepweHHO npaa, Kor.na JaMeTHJI: «C OTMeHOH CTaTLH KOHCTHTYQHH, pa
J}'MeeTCJI, pacuIHpJleTCJI H BJiaCTh oprauoa rpaX<,naHCKOH a.nMHHHCTp8UHH» 
(Pr. Verw. Bl. Bd 36, 1915. S. 573). O.neaKo o6na.naTeni. ucnoJIHHTeJILHOH 
BJiaCTH, Ha'laJJLCTayJI ea.no aceMH COOTaeTCTBYJOmHMH BJiaCTHhlMH opra
HaMH, MOX<eT paJ.naaaTh HM aceaOJMOX<Hhle YKaJaHHJI, a JIJ06oii MOMeHT 
aMemuaaTLCJI a HX .nena H TeM caMLIM cocpe.noTO'IHaaTh acJO aJiaCTh 
a caoux pyKax. 3THM He HCKJIJO'laeTCJI, 'ITO a peJyJILTaTe JIHllleHHJI OCHOa
HhIX npaa HX CHJlhl caJIJaHHhIH c co6JIJO,neHHeM 3THX npaa lOpH,nH'leCKHH 
6api.ep 6y.neT yCTpaHeH ,nJIJI Hero H ,nJIJI acex HHCTaHUHH, KOTOphIX 3TO 
KaCaeTCJI. 

TI03TOMY KaK c noH.llTHHHoii, TaK H c ucropHKO-npaaoaoii TO'IKH 3peHHJ1 
nOJIHOMO'IHe, caJJJaHHOe c JIHWeHHeM OCHOaHhIX npaa HX CHJlhl (ace paa
HO, npoucxo.nHT npH 3TOM nepe,naqa HCnOJIHHTeJihHOH BJiaCTH HJIH HeT), OKa
JhlBaeT CBOeo6pa3HOe BOJ,neHCTBHe Ha .neJJTeJILHOCTh rocy.napCTBeHHOH a.n
MHHHCTpaQHH, oprauHJOBaHHOH no npueuuny npaaoaoro rocy.napCTBa. Ouo 
npe.ncraBJIJleT co6oii oco6yro cpopMy, noJBOJIJIJOIUYIO ycTpaHJITL npaaoaLie 
6api.ephl, noCTaBJieHHhle a,nMHHHCTpaTHaHLIM opraHaM, T. e. aKTHaHO .neii
CTaYJOmeMy rocy.napcTBy, H c.nepxmsaiomue ero, .nJIJI roro 11ro61.1 ero .neii
CTBHJIM 61.mo npe.nocraBJieeo 6onee mupoKOe npoCTpaHCTBO. Hrnopupo
saTL 3TH npaBOBhle 6api.epi.1 B TOM HJIH HHOM OT,neJILHOM C.ll)"lae 03Ha'laeT 
He'ITO HHOe, 'leM nOJIHOCThlO HJIH '18CTH'IHO Ha KaKoe-ro speMJI HX ycTpa
HHTh HJIH JIHlllHTh CHJlhl. IloJIHOMO'IHe, CBJIJaHHOe c npHOCTaHoaKOH .neii
CTBHJI OCHOBHhIX npaB, JIBJIJleTCJI no3TOMY oco6LIM noJIHOMO'IHeM, BhICTY-

II BecLMa KOppeKTHO )TO BLipaJKeHO B pacnopJIJKeHHH OT 26 CCHTll6pll 1923 r., § I: 
«CTaTLH 114 H CJie/l. Ha BpeMll JIHWalOTCll CHJILI. noJTOM)' 11onycKaeTCll orpaHHqeHHe 

CBOOO/lLI JIHqHOCTH, npaea Ha CB06011Hoe BLipaJKeHHe ceoero MHeHHll .•. TaKJKe H BHe 06L1q

HO npHHllTLIX llJlll TaKoro cnyqaJI npaBOBLIX rpaH111V>. 
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nalOmHM HapM)' c npo'IHMH CJie,D;C'fBIDIMH qpe3Bbl'IaHHOro nOJIO)l{eHIDl. Ilpu 

)TOM HeT pa3HHQbl, o6'MlBJllleT 06 3TOM npHOCTaHOBJieHHH HX .u;eHCTBIDl ,!l;JU[ 

ce6Jl H .u;pyrHX opraHOB BJI3CTH caM o6na.u;aTeJib HCnOJIHHTeJibHOH BJiaCTH 

HJIH K3K3Jl-TO .u;pyrM HHCTaHQIDl. IloJIHOMoque 3TO B KaqecTBe ,!l;aJibHeHme

ro caMOCTOJrreJibHOro n)'HKT3 .u;o6aBJIHeTCH K .u;pyroMy nOJIHOMOqHIO -

nOJIHOMOqHIO .n;eHCTBOB3Tb no co6cTBeHHOMY YCMO~HHIO. EcJIH ~ B Toq

HOCTH cne.n;oBaTb ,!l;OCJIOBHOMY TeKcry BTOporo a63aua CT3TbH 48, TO -

nycTb c 3THM H He CBH33H pemalOll.{HH apryMeHT - HeJib3H He o6paTHTb 

BHHMaHHe Ha TO, qro B IOpu.u;uqecKOM OTHOUieHHH Bbip3)1{eHIDl KOHCTHT}'UHH 

KoppeKTHbl nOCTOJibKY, nOCKOJibKY peuxcnpe3H,D;eHT cornacHO nepBOMY 

npe.u;no)l{eHHIO BTOporo a63aua MO:NCem npHHHMaTb CBOH Mepbl, TOr.u;a KaK 

cornacHo BTOPOMY npe.u;no)l{eHHIO eMy d0360.11J1emc11. JIHUiaTb CHJibI ocHOB

Hhie npasa. B nonHoMoquu npHHHMaTb see Heo6xo,llHMhie MepbI BTOpoe non

HOMoque, CBH33HHOe c JIHUieHHeM OCHOBHblX npas HX CHJibl, BOBCe He no.u;

PaJYMeBaeTCH HanpHMYIQ. KoHeqHo, ecnu TaKoe numeHue CHJibl noHHMaTb 

KaK HeKOTopyio Mepy (no 3TOMY noso.u;y 3.u;ecb MO)l{HO He cnopHTb), TO 

CMbICJI BTOporo a63aua CT3TbH 48 COCTOHT B TOM, ~o cpe,llH .u;onycTHMbIX 

Mep 3Ta Mepa orpaHnqeHa ceMblO HaJBaHHbIMH ocHOBHbIMH npasaMH. CTa

no 6bITb, Mepa, CBH33HH3Jl c JIHUieHHeM CHJibl, eCTeCTBeHHbIM o6pa30M 

orpaHnqeHa. Pacnopx)l{eHne, Koropoe, K npnMepy, s HHTepecax MeponpIDl

THH 3KOHOMHH o6bHBIDleT .u;onyCTHMblM ysonhHHTb c~amux 6e3 yqeTa cra

TbH 129 repMaHCKOH KOHCTHT}'UHH, npOTHBopeqHT KOHCTHT}'UHH, noCKOJibKY 

OHO no.u;paJYMesaeT numeHue CTaTbH 129 ee CHJibI, a nocne.n;HHH He sxo.u;HT 

B 'IHCJIO npas, .u;onycKaiomux speMeHHYIO oTMeuy. CornacHo nepBOMY npe.u;

JIO)l{eHHIO BTOporo a63aua CT3TbH 48 pe8xcnpe3H.u;eHT, KOHeqHo, MO)l{eT B OT

.n;eJibHOM cnyqae OTCTpaHHTb qie.u;epanbHhIX, JeMeJibHbIX H o6muHHbIX qnHoB

HHKOB OT HCnOJIHHeMbIX HMH ,!l;OJI)ICHOCTeH H npenopyqHTb HX CJI~e6Hhle 
.u;ena .u;pyrnM JIHQaM. 3ro 6y.u;eT BMeUiaTeJibCTBOM B CT3Tbl0 129' HO He JIHUie

HHeM ee CHJibI. To )l{e caMoe cnpase.u;nuso H s OTHomeHHH scex npoqux He 

nepequcneHHbIX onpe.u;eneHHH, Kacaiomuxcx OCHOBHbIX npas, HanpnMep B 

OTHOUieHHH Bbl3blB310ll.{eH MHOro cnopos 159-H CT3TbH12 • 

12 IloJIHOMO'IHe, II03BOJllllOlllee eceo6mHMH IIOCTaHOBJieHHJIMH BMellJHBaTbCJI B ceo6o

llY lJOroeopoe ff 3KOHOMH'leCKOH JJeJITeJibHOCTH (l 51, 152), B HCTOpH'leCKOM IJJiaHe, !IO 

eceif BHllHMOCTH, 61>1JIO Bb!llaHO B CHJIY Toro, '!TO CTaTbJI 153 61>ma BKJllO'leHa B 'IHCJIO rrpae, 

llOIIYCKalOlllHX epeMeHHYIO IIpHOCTaHOBKY. CM. o6cyJK.1leHHe no IIOBOlly npHHJITHJI CTa

TbH 153 (e TO epeMJI 150) Ha 47-M 3aceJ1aHHH Ha[{HOHaJibHOro co6paHHJI 5 HIOJIJI 1919 r. 

IlpyCCKHH MHHHCTp feifHe IIOJJ'lepKHBaJI, '!TO IIpHHJITHe 3TOH CTaTbH llOJllKHO CJIYlKHTb 

TOMy, 'IT061>1 o6ecrre'IHTb B03MOlKHOCTb perynnpoeaTb [{eHbl Ha npOllOBOJlbCTBHe H ero 

c61>1T. 3JJeCb TOlKe IIOKa1areJieH CTHJ!b BbipalKeHHH BJIHJITeJibHblX JIH[{: MHHHCTp feifHe roeo

pHT 0 TOM, '!TO :ny B03MOlKHOCTb lJOJilKeH IIOJIY'IHTb 0611adameJ1b ucno11HumeJ1bHOU 8.~a
cmu; Ilpeifc roeopnT 06 opzaHe «11acmu. 0 peifxcrrpeJHJJeHTe pe'lb He 1axOJ1HT. IlpH'IHHa, 

!IO KOTOpoif HCIIOJlblOBaJIHCb TaKHe BbipalKeHHJI, CTaHeT JICHa Hl llaJibHeifwero paCCMOTpe

HHJI HCTOpHH BOlHHKHOBeHHJI paccMaTpHBaeMoro TeKCTa. 
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lfraK, H3 ,llOCJIOBHOro TeKCTa BToporo afoaQa CTaTbH 48 CJie,llyeT, 'ITO 

peuxcnpe3H,lleHT o6Jia.L{aeT o6mHM noJIHOMO'IHeM npHHHMaTb see Heo6xo

.llHMble Mepbl H oco6blM nOJIHOMO'IHeM JIHUiaTb CHJibl HeKO'rop1>1e 3apaHee 

nepe'IHCJieHHble ocHOBH1>1e npasa. OrpaHH'leHHe KacaeTc.11 TOJILKO oco6oro 

noJIHOMO'IH.!l:ecJIHpenxcnpe3H,lleffTYnOHa.L{o6HTC.!1npHOCTaHOBHTb,lleHCTBHe 

OCHOBHblX npaB, TO OH 6y,lleT orpaHH'leH npHBe,lleHHblM nepe'IHeM. 3THM H 

,llOJI)l(HO orpaHH'IHBaThC.11 CaMO TO orpaHH'leHHe, KOTOpoe o6menpHH.!ITOe 

TOJIKOBaHHe CTPeMHTC.11 pacnpoCTPaHHTh Ha see nepsoe npe.llJlO)l(eHHe. Jllo-

6a.11 nonhITKa CKOHCTPYHPOBaTb HJ 3TOro nepe'IHCJieHH.11 npasosou 6ap1>ep 

He TOJibKO ,llJij[ BpeMeHHOH OTMeHbl OCHOBHblX npaB, HO H ,llJij[ mo61>1x ,lleH

CTBHH, 3inparnsa10IUHX TY HJIH HffYIO CTan.IO KOHCTHTYQHH, 6)'.Zl.eT OTCTynJie

HHeM OT 6onee TO'IHOro noHHMaHH.11 ,llOCJIOBHOro TeKCTa. 

HCTopHH BOJHHKHOBCHHH BTOporo a6JaQa CTaTLH 48 

JTOT pe3yJI1>TaT nu;aTeJibHOro HCCJie,lloBaHH.11 TeKCTa KOHCTHTYIJ;HH 

B BbICUieH CTeneHH npHMe'laTeJibHbIM o6pa30M nO,llTBep)l(,llaeTC.11 HCTOpH

eu ero B03HHKHOBeHH.!I. TOT <t>aKT, 'ITO BTOpoe npe,llJIO)l(eHHe nO.!IBJij[eTC.11 

CHa'laJia B 3eMeJibHOH KOMHCCHH H CTaBHTC.11 BCJie,ll 3a sceo6mHM, Heo

rpaHH'leHHblM nOJIHOMO'IHeM, orosapHBaeMbIM B nepBOM npe,llJIO)l(eHHH, 

YKaJbIBaeT Ha oco6blH HHTepec, KOTOpbIH K 3TOMY onpe,lleJieHHIO npO.!IBJI.11-

JIH 3eMJIH. HeJib3.!I He o6paTHTb BHHMaHHe Ha TO, 'ITO B onpe,lleJieHHH, Ka

ca10meMC.!1 qpe3Bbl'lanHoro noJIO)l(eHH.11 ( § 63 npoeKTa Ilpeuca; CTan.11 68 
nepsoro npaBHTeJILCTBeHHoro npoeKTa), JeMeJILHble npaBHTeJI1>CTBa Toma 

soo6me He 61>mH ynoMHHYTLI. 3HaMeHHTblH qernepTbIH afoau; 6i,m npHH.!IT 

B HauHoHaJILHOM co6paHHH TOJILKO 5 HIOJI.11 1919 r. no xo,llarnncTBy Eeu

epne. Be.llb 6naro,llap.11 TOMy, 'ITO peuxcnpe3H,lleHT nony'IHJI noJIHOMO'IHe 

JIHUiaTb CHJibl HeKOTOp1>1e OCHOBHble npasa, npe,llOCTaBHJiaCb 803MO)l(HOCTb, 

'IT06bl KOMneTeHTHble opraHbl BJiaCTH (T. e., B HOpMaJibHOM cnyqae, noJIH-

1.1enCKHe opraHbl) H, CJie,llOBaTeJibHO, 3eMeJibHbie BJiaCTH MOrJIH BOCCTa

HOBHTb o6mecTBeHHYIO 6e3onaCHOCTb H nop.11,llOK 6e3 BMeUiaTeJibCTBa 

peuxcnpe3H,lleHTa. OH Mor JIHUIHTb CHJibl nepe'IHCJieHHble ocHOBHble npa

sa, ycTpaHHTb 3aKJIIO'leHHble B HHX npaBOBbie 6ap1>epb1 H TeM caMblM pac

'IHCTHTb ,llJij[ 3eMeJibHbIX BJiaCTeH nyTb 3<l><l>eKTHBHbIX ,lleHCTBHH. Ilo3TOMY 

OT peuxcnpe3H,lleHTa He TPe6osanoci, caMocTo.11TeJI1>Ho ,lleHCTBosan npH 

BC.!IKOH yrpo3e o6mecTBeHHOH 6e3onaCHOCTH H nop.11.llKY H BMeUIHBaTbC.11 

B a,llMHHHCTpaTHBHYIO KOMneTeHIJ;HIO 3eMeJib. IloJIHOMO'IHe, CO,llep)l(ame

ec.11 BO BTOpOM npe,llJIO)l(eHHH, H no cymecTBY ,lleJia, H no CBOeMy ,llO

CJIOBHOMY TeKCTY OTBe'laeT TaK Ha3blBaeMOMY MaJIOMY OCa,L{HOMY noJIO

)l(eHHIO npyccKoro 3aKOHa 06 OCa,llHOM noJIO)l(eHHH 1851 r. ( § 16), yqHTblBa.11 

KOTOpoe npaBHTeJibCTBO H 6e3 nepe,lla'IH HCnOJIHHTeJibHOH BJiaCTH MO)l(eT 
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npHOCTaHOBHTb .neikTBHe HeKOTOpbIX OCHOBHLIX npaa .z:tJIJI COOTBeTCTBYJO

ll{HX KOMneTeHTHLIX opraHOB. CTano 6LITL, B caoeM nepnoHa'laJILHOM H .no 

CHX nop eme npHMeHReMOM Ha npaKTHKe 3Ha'leHHH Bropoe npe){JlmKeHHe 

HMeeT BilOJIHe IlOHRTHbIH CMbICJI: peifxcnpe3H){eHT MO)l(eT cnoco6CTBo

BaTb 3411peKTHBHbIM .neifCTBHRM JeMeJibHbIX BJiaCTeH, He ocymeCTBJIU ca

MOCTORTeJibHOro BMemaTeJibCTBa. 

Bnpo'!eM, B ne'!aTH1>1x MaTepuanax na MLICJIL B .nan1>HeifmeM He no

RBJIReTCR. HeJib3R, KOHe'IHO, OCTaBHTb 6e3 BHHMaHHJI mo6onbITHoe BbICKa-

3bIBaHHe .nenyraTa <l>umepa (Ha 3ace.naHHH BOCbMOH KOMHCCHH 8 anpeAA 

1919 r. - Bd 336. s. 275), B KOTOpOM roaopHTCR, 'ITO, eCJIH B noO'lU
HeHHOM 2ocyoapcmee, BXO){Rll{eM B COCTaB <t>e.nepaTHBHOro, B03HHKaeT 

yrp03a o6meCTBeHHOH 6e3onacHOCTH, TO peifxcnpe3H){eHTY ){03BOJIReTCR 

npeKpaTHTb .neifCTBHe OCHOBHbIX npaB. B OCTaJibHOM )Ke ){HCKYCCHJI Be

.neTCR rnaBHLIM o6pa30M o cpe.ncTaax KOHTPOJIR, a TaIOICe o TOM, .neifcraue 

KaKHX OCHOBHbIX npaB MO)l(eT 6LITb npHOCTaHOBJieHO, TOr;IJ,a KaK 0 3Ha'le

HHH TaKOH BpeMeHHOH OTMeHbl 3a){YMbIBaJOTCjl MaJIO. c TeM 6oJibllleH 

onpe.neneHHOCTblO H3 acex 3aCJIY)l(HBalOll{HX BHHMaHH.R BbICKaJbIBaHHH 

BH){HO, '!TO IlOJIHOMO'!He, KOTopoe peifxcnpe3H){CHT nonyqaeT cornaCHO 

BTOpoMy npe){JIO)l(eHHIO, H~HO Bcer.na OTJIH'laTb OT IlOJIHOMO'IHR, BbI){a

BaeMoro B nepBOM npe){JIO)l(eHHH. TO'!Ka 3peHHR KOHCTHT)'UHOHHOH KO

MHCCHH a6COJIIOTHO TO'IHO c<flopMynupoBaHa B CJIOBaX .nenyrara A6naca 

(Bd 336. S. 233): no CTaTbe 49 (rnr.na OHa COOTBeTCTBOBaJia HbIHemHeMy 

BTopoMy a63auy CTaTbH 48) peifxcnpe3H){eHT nonyqaeT coaepmeHHO Ho

aoe IlOJIHOMO'!He (3.necb HMeeT MeCTO npOTHBOilOCTaBJieHHe npe)l(HeMY 

npaay BOeHHOro H qpe3Bbl'!aHHOro IlOJIO)l(eHHR); 3TO, 60-nep6blX (sic), 

IlOJIHOMO'!He Ha BOCCTaHOBJieHHe o6mecTBeHHOH 6e3onacHOCTH H nopM

Ka, ocymecTBJIReMoe, B cnyqae Ha.no6HOCTH, c IlOMOll{blO BOOp~eHHOH 
CHJibl; «H, 60-emopblX, IlOJIHOMO'!He» (sic) B HeKOTOpbIX CJIY'laRX IlOJIHO

CTblO HJIH '!aCTH'IHO JIHillaTb CHJibl OCHOBHbie npaaa. <<llepeoe IlOJIHOMO

'!He aec1>Ma mupoKo. Ho ecnu MLI OKHHeM B30poM co6LITHR HLrnemHHX 

){Hen, TO o6Hapy)l(HM, '!TO OHO nopo)l(){eHO Hy)l(){aMH apeMeHH H .naeT B 

pyKH npe3H){eHry MOll{Hoe cpe.ncrno, KOTOpbIM OH HH npu KaKHX 06cToR

TeJI1>crnax He CTaHeT npeHe6peraTL . .H c aenuqaifmeif pa.nocTLIO npHBeT

crny10 no ycuneHHe npe3H){eHTCKOH BJiaCTH». Bo aceif HCTOpHH B03HHK

HOBeHm1 HCCJie.nyeMoro TeKCTa 3TO caMoe RCHOe BbICKa3bIBaHHe 06 

OTHomeHHH arnporo npe.nJio)l(eHHR K nepsoMy. HeBOJMO)l(HO c 60111>meif 

onpe.neneHHOCTblO Bblpa3HTb B3aHMHYIO COOTHeceHHOCTb o6oux 3THX npe.n

JIO)l(eHHH. Peiixcnpe3u.neHTY HY)l(HO .naTL .nsa 0T.ne111>H1>1x noJIHOMO'IHR. 

Bee npoque BbICKa31>IBaHHR TOJILKO no.nrnep)l(){aJOT JTOT JaMLicen. Co.no

KJia){'IHK <l>ttmep xapaKTepH3yeT IlOJIHOMO'IHe peifxcnpe3H){eHTa KaK ){BOH

CTBeHHOe: OH MO)l(eT M06HJIH30BaTb BOHCKa H npeKpaTHTh .neifCTBHe ycrn

HORJieHHhIX KOHCTHTYQHeH OCHOBHhIX npaB (Op. cit. S. 275). flpettc rosopHT 
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(S. 288): «Peiixcnpe3H,ltCHT MOX<CT ... OT,l{aBaTL ueo6X0.!1.HMhle pacnopR
X<eHHR, a TilIOKe (sic) Hl.!l.aBaTL onpe.neneHHJI, HanOMHHaIOIUHC TO, 'ITO npeX<
.ne HaJblBMOCb OCa,l{HblM nonoX<eHHCM». 

CTonh X<e OT'leTnHBhl BhlCKaJLIBaHHR .u.enyraTOB <Pou .Uen1>6p10Ka 
H rpa<Pa .Uoua ua 46-M H 47-M Jace.nanHRX Hauuouan1>uoro co6panuR 
4 H 5 HIOnR 1919 r. (Bd 327. s. 1304 ff., 1355 ff.). <l>aKTuqeCKH OHH 
CTilnH uau6onee ayreHTHqHblM HCTOqHHKOM ,l{nj( HCTOnKOBaHHJI CTaTbH 48. 
Ha HHX, KaK )')KC ynoMHHanOCb, OCHOBbIBaeTCJI, B qacTHOCTH, yX<e HH
KCM 6onee ue ocnapusaeMu roqKa lpennR, cornacuo KOTopoii CTaThR 48, 
uecMOTpR ua npe.nycMOTpenuoe s nuoM a6Jaue ,[{an1>ueii111ee pernaMeH
Tuposauue, uenocpe.nCTseuuo yqpeX<.u.aeT .[{eiicTByiomee npaso. Bee ro
cy.u.apcrneuuo-npasos1>1e C)')l(.!l.eHHR o BTOpOM a6JaQe CTaThH 48, npH
ua.u.neX<amue KaK peiixcKauunepy B yX<e npuse.u.euuoM BhlCKaJ1>1BaHHH 
OT 5 OKTR6pR 1919 r., TaK H peiixCMHHHCTpy IOCTHUHH llln<P<t>epy (3 Map
Ta 1920 r.); H HMnepCKHH sepXOBHblH cy.u. B CBOHX pe111eHHJIX, H see 
aBTOpbI DHCbMeHHblX pa6oT KaK Ha OCHOBononaraIOIUHH apryMeHT CCbl
naIOTCJI ua DOJICHeHHJI, npo3syqas111ue 4 H 5 HIOnR. qeM X<e OHH Moryr 
DOMO'lb B pe111eHHH BOnpoca 0 COOTHOllleHHH nepsoro H BTOporo npe.u.
noX<eHHH so BTopoM a6Jaue CTaThH 48? 11x soo6me uen1>JJ1 noHRTh, ecnu 
He OT,D.enRTb .u.pyr OT .[{pyra nonHOMO'IHJI, Bbl,[{aBaeMbie B Ka)l(,D.OM H3 
3THX npe.u.nO)f(CHHH . .UenyraT <Pou .Uen1>6pIOK rosopHT 4 HIOnR: BilnOTb 
.u.o 6onee no.u.po6uoro pernaMenTuposanuR <Pe.u.epanLHhlM JaKOHOM 
peiixcnpeJH.D.CHT o6na.u.aeT ueorpauuqenHhlM nonuoMoqueM; «OH MOX<eT, 
cne.u.osaTenbHO, npHHHMaTb see Tpe6yeMble Mepbl H B COCTOJIHHH TaK)l(e 
HJ,D.aBaTb npaBOBhle IlOCTaHOBneHHJI, uacKOnhKO OHH 6y.u.yr ueo6XO,!l.HMbl 
.u.o Tex nop, noKa see .u.an1>ueii111ee ue 6y.u.eT onpe.u.eneuo <Pe.u.epanLHhlM 
JaKOHOM». 0 TOM, 'ITO nepequcneuue OCHOBHblX npaB BO BTOpOM npe.u.
nO)l(CHHH co.u.ep)l(HT o6mee orpauuqeuue 3Toro s1>1.u.asaeMoro nepBbIM 
npe,D.nO)f(CHHCM nonHOMOqHJI, ,D.a)f(e He ynoMHHaeTCJI, XOTJI, ecnH 61>1 OHO 
no.u.pa3YMCBMOCb, HH O,!l.HH IOpHCT ue CMOr 61>1 MOnlfa MHMO Hero npoii
TH, IlOTOMY qTO npH .!1.0 CHX nop scer.u.a no.u.qepKHBaBlllCMCJI pa3nuqe
HHH .D.Byx nonHOMO'IHH OHO BOBCe He paJyMenocb caMO co6oii. Hanpo
THB, 5 uionR <Pou .Uen1>6p10K BHOBL .u.aeT Tnnuquoe onucauue .u.soiiuoro 
nonHOMOqffj( peiixcnpe3H,ltCHTa: OH MO)l(CT ocymeCTBnRTb BMelllaTenh
CTBO c IlOMOIUbIO BOOp)')l(eHHOH CHnhl H npHHHMaTb Mepbl, ueo6xo.u.u
Mble MR BOCCTaHOBneHHJI o6meCTBeHHOH 6eJonaCHOCTH H nopR,D.Ka, «OH 
MO)l(eT TaK)l(e (sic) nu111aTL cun1>1 pR.D. ocuoBHhlX npaB». Cornacuo nep
BOMY npe,D.nO)l(eHHIO, peiixcnpe3H,D.eHT MO)l(eT 6e3 KaKHX 61>1 TO HH 61>rno 
orpauuqeuuii npunnMaTL csou Mepbl snnoTL .u.o m.u.annR <Pe.u.epan1>uoro 
JaKoua, npuqeM ece Mepbl: npasos1>1e npe.u.nucauuR, 111Tpa<Pnhle cauK
UHH, sse.neuue qpe3s1>1qaiinhlx cy.u.os. «51 xoTen 6hl eme pal qeTKO Ja
tcpenHTh 3TY HHTepnpeTaUHIO. Ilo MOeMy MHeHHIO, npH COCTaBneHHH 3TOH 
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CTaTbH B Hen HeJib3.ll COMHeBaTbC.ll». 11 BHOBh HH CJIOBa npo o6mee orpa

HHqeHHe ynoM.llHYThlMH ceMhlO cTaTh.llMH KOHCTHTYnHH. YnoMHHaHHe 

o HHX npH,!laJio 6bl XO.!lY MhlCJIH npOTHBonoJIO:lKHoe HanpaBJieHHe. CTOJih 

:lKe noKaJaTeJihHhl H B1>1cKaJ1>1BaHH.ll rpacpa ny ,[loHa, Ja,!laiomeroc.ll Bo

npocoM, noqeMy .!lOJBOJI.lleTc.ll BBe,!leHHe qpe3BhlqanHhIX cy.!loB, XOT.ll crn

Th.ll l 05 He nepeqHcJieHa cpe,!lH OCHOBHhIX npaB, KOTOpble MOryT 6h1Th 

JIHI1IeH1>1 CHJihI. IOpHCT, KOTOp1>1H B Te rO.!lhl paJ,!leJI.llJI 61>1 o6menpHHuoe 

HbIHe B033peHHe, KOHeqHo :lKe, ,!lOJI:lKeH 6hIJI 61>1 3,!leCh HCXO,!lHTb HJ 

orpaHHqHTeJibHOro ,!leHCTBH.ll nepeqHJI, npHBO,!lHMOro BO BTOpOM npe,!l

JIO:lKeHHH, H npHBO,!lHTb KaKHe-TO OCHOBaHH.ll (nO,!l06Hhle TeM, KOTOpblMH 

o60CHOBblBaJIOCb BblllleynoM.llHYTOe pellleHHe BepXOBHOro cy,!la (Strafs. 

Bd 56. S. 161)), qT061>1 onpaB,!lan npe.!lOCTaBJieHHe peuxcnpe3H,!leHry 

npaBa BBO.!lHTh qpeJB1>1qanHhle cy.!lhl, xou cTaTh.ll 105 He BXO.!lHT 

B nepeqeHb OCHOBHhlX npaB, ,!lOnycKalOmHx BpeMeHHYIO OTMeHy. BMe

CTO 3TOro rpacp ,[loHa Ja.llBJI.lleT CJie,!lyiomee: HY:lKHO KaK MO:lKHO CKOpee 

BHOBb BBeCTH B ,!leHCTBHe JaKOHO,!laTeJibHbie onpe,!leJieHH.ll OTHOCHTeJibHO 

BOeHHOro H qpe3BblqauHoro noJIO:lKeHH.ll, no,!lo6Hble TeM, qTo CO,!lep:lKa

JIHCb B JaKoHe 06 oca,!lHOM noJio:lKeHHH 1851 r.; c,!leJian JTO HY:lKHO 

nocpe,!lCTBOM ,!laJihHeHlliero pernaMeHTHpoBaHH.ll c noMomhlO cpe,!lepaJib

HhlX JaKOHOB; 3TO JaKOHO,!laTeJihHOe pernaMeHTHpOBaHHe TeM 6oJiee He

o6XO,!lHMO, ((qTo COMHeHH.ll-TO B03HHKalOT KaK pa3 no Bonpocy 0 TOM, 

MOryT JIH Ha OCHOBaHHH 3THX onpe,!leJieHHH (H3 BTOporo a63ana CTaTbH 48) 
BBO.!lHThC.ll BOeHHo-noJieBble cy.!lhl, qpeJB1>1qanH1>1e TpH6yHaJI1>1 H TOMY 

no,!l06Hoe». TaKHM o6pa30M, noKa TaKOH cpe,!lepaJihHhlH JaKOH He HJ,!laH, 

TYT ocrneTC.ll «npo6em>. Ho «.!lO 3THX nop .ll TO:lKe npH.!lep:lKHBalOCh MHe

HH.ll, qTO peuxcnpe3H,!leHT HMeeT npaBO npHHHMaTb 6Ce Heo6XO,!lHMble 

Mep1>1, a TaK:lKe HJ,!laBan nocrnHOBJieHH.ll o nop.ll,!lKe npone.!lyphl B qpe3-

B1>1qauHhIX BOeHHhlX TpH6yHaJiaX». 3TO 03HaqaeT, qTo ,!leJIO He B TOM, 

BKJIIOqeHa CTaTb.ll l 05 B nepeqeHb OCHOBHhlX npaB, ,!lonycKalOmHx Bpe

MeHHYIO OTMeHy, HJIH HeT; BMelllaTeJibCTBO MO:lKeT ocymecTBJI.llTbC.ll H 

B HenepeqHCJieHHble OCHOBHble npaBa, nOTOMY qTo nOJIHOMOqHe npHHH

MaTb 6Ce He06XO,!lHMhle Mepbl B JII060M CJiyqae pacnpocTpaH.lleTC.ll H Ha 

BBe,!leHHe qpe3BhlqanH1>1x cy.!lOB, ,!la:lKe ecJIH BTOpoe npe,!lJio:lKeHHe Ja

cTaBJI.lleT B JTOM ycoMHHThC.ll. Peuxcnpe3H,!leHT, no B1>1pa:lKeHHIO rpacpa 

,[loHa, o6Jia,!laeT «nOJIHOTOH BJiaCTH» (plein pouvoir). OrpaHHqHTeJI1>H1>1u 

3cpcpeKT npHBO,!lHMOro BO BTOpOM npe,!lJIO:lKeHHH nepeqHJI 3,!leCb He TOJib

KO JaMaJiqHBaeTC.ll, HO H KOcBeHHO OTBepraeTC.ll. Ero HeJih3.ll 61>rno OT

BeprHyTh .llBHO, H6o ,!lJI.ll Bcex JaHHTepecoBaHHblX JIHn, HaCKOJihKO HM 

61>rna CBOHCTBeHHa cnoco6HocTh K pa3JIHqeHHIO iopH.!lHqecKHX TOHKO

cTen, no,!lJIHHHhlH CMblCJI BTOporo npe,!lJIO:lKeHH.ll 6bIJI CJIHllIKOM oqeBH

,!leH, qT06bl OHH MOrJIH ynOMHHaTh 0 ero B03MO:lKHOH HHTepnpeTanHH 

npe:lK,!le qeM KOHCTHTYnH.ll BcrynHT B CHJiy. 
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B o6meM u uenoM ucTopu11 BOJHUKHOBeHuJI BToporo a63aua crn
ThU 48 CBU.LleTenhCTByeT: HU 0.LlUH U3 aBTOpOB ero TeKCTa He UCXO.LlUn U3 
TOro, qTo BO BTOpOM ero npe,!l;nO)f(eHUU CO.Llep)f(UTCH orpaHuqeHue 06-
mero nonHoMoqux, BhI.LlaHHoro B nepaoM. Peuxcnpe3U.LleHT nonyqan 
nonHOMoque npUHUMaTh ace He06XO.LlUMhie MephI. 0 TOM, qTQ npUBO.LlU
MOe BO BTOpOM npe.LlnO)f(eHUU nepeqHcneHHe cpyH.LlaMeHTanhHhIM o6pa-
30M orpaHuqHaaeT nonHoMoque, BhI.LlaBaeMoe B nepaoM, He TOnhKO He 
6hrnO HHKaKOH pequ, HO, HanpoTHB, BTOpoe npe,!l;nO)f(eHHe IlOHHManOCh 
KaK xoTH caMo no ce6e u orpaHuqeHHoe npHBO.LlUMhIM nepeqHeM, HO ace 
)Ke oco6oe nonHOMOqHe, .Ll06aanxeMoe K nonHoMoqmo nepaoro npe.!1:
no)f(eHHH. PaccMOTPeHue HCTopuH B03HUKHOBeHHH :noro a63aua npHBO
.LlUT Hae K TOMY )Ke JaKmoqeHmo, qTo H uccne.LlOBaHHe ero .LlOCnOBHoro 
TeKcrn. Hu npaKTHqecKaH Heo6xo.LlUMOCTh BBe.LleHHH qpe3BhiqaifHoro 
nono)f(eHHH, HH .LlOCnOBHhlH TeKCT KOHCTUTJUHU, HU HCTOpHH ero B03-
HUKHOBeHUH co BCeMH .LlOCTYilHhIMH HarneMy IlOHHMaHHIO npe.LlCTaBne
HUHMH aBTOpOB 3aKOHa He MOryT 6hITh COe.LlHHeHhl c BhillieynoMHHYTOH 
o6menpuHnou TpaKTOBKOH BToporo a63aua. To, qrn B Heu ecTh norH
qecKH HCHoro, a HMeHHO apryMeHTaUHH, Be.Llymax OT nepequcneHHH 
K orpaHuqeHUIO, OKa3hIBaeTCH nUllih noaepXHOCTHhIM pacnpocTpaHeHU
eM CMhICna BTOporo npe,!l;nO)f(eHHJI Ha nepaoe. 0.LlHaKO ee MOTUBUpOBKa, 
ocymecrnn11eMaJ1 c no3uuuu npaaoaoro rocy.Llapcrna, coxpaHJ1eT caoe 
JHaqeHue. H6o nonHoMoquxM peuxcnpe3u.LleHTa B caMoM .Llene .LlOn)f(Ha 
6hITh nono)f(eHa HeKaH rpaHuua. Bonpoc nurnh B TOM, 6y.LleT nu :na rpa
HHUa HaH,!l;eHa c IlOMOIUhlO cocpucTHqecKUX apryMeHTOB unH )Ke c non
HhlM ocoJHaHueM oco6oro xapaKTepa BToporo a6Jaua cTaThU 48 H 
CBJl3aHHhIX c HUM 3aTPY.LlHeHUH. c TOqKu 3peHUJI o6mero yqeHUJI 0 ro
cy.LlapCTBe u KOHCTHTJUUU, CTaThH :na, KOHeqHo )Ke, npe.LlCTaBnHeT co6ou 
YHUKanhHhIH cnyqau. 3a,!l;aqa COCTOUT B TOM, qTo6hI IlOCTUqh ero CBOe
o6paJue. Ilpu 3TOM HJ)l(HO yquThIBaTh MHeHHH pe,!l;aKTopoB 3aKOHa- He 
pa.LlU HUX caMUX, HO IlOTOMy, qTo B HUX pacKphIBaeTCJI o6mee OCHOBa
HUe :noro Heo6h1qHoro onpe.LleneHUH, a HMeHHO, uapuarnee B aeifMap
CKOM HaUHOHanhHOM Co6paHUU COJHaHUe Toro, qTo fepMaHUH CTOUT Ha 
nopore aHoManhHOH curyauuu, KOTopax .LlO HeKOTOphix nop, T. e. annoTh 
.LlO BBe,!l;eHUH .nanhHeHrnero pernaMeHTa nocpe.LlCTBOM npUHHTUH cpe,!l;e
panhHhlX 3aKOHOB, HapH.LlY c nonHOMOqHeM, BhI.LlaHHhIM BO BTOpOM npe.Ll
nO)f(eHHU, Tpe6oaana eme H coaeprneHHO Heo6h1qHoro o6mero nonHo
Moqux, o KOTopoM roaopunoch B nepaoM npe.LlnO)f(eHuu. TaKoao 
pa3yMHOe OCHOBaHHe ycTaHOBneHUH, npUHJIThIX B CTaThe 48. Hu)f(e HJ)l(
HO 6y.LleT IlOilhITaThCH ,!l;aTh eMy 6onee TOqHoe KOHCTUTJUUOHHO-npaao
BOe onpe.LleneHue u aaecTu a pH.Ll aceo6mux U.LleH npaaoaoro rocy.Llap
crna, KOTOphIM IlO.LlqUHeHO UCTOpuqecKoe pa3BUTHe npaBOBOro UHCTHTJTa 
qpe3Bh1qaifHoro nono)f(eHuH. 
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II 

Ilpe~eapHTenLHOepernaMeHTHpOB8HHe 

BTOporo aChana CT8TLH 48 

,[{enyran,1 KOHCTifl)'UHOHHO-yqpe,LUITeJibHOro co6paHIDI C03Ha.BaJIH, 'ITO 

nepBbIM npe,ll.1IO)l(eHHeM BToporo a63aua cTaThH 48 npe.nocraBJIJIIOT pemcc

npe3H,neffTY Heo6b1qHoe, «HeorpaHnqeHHOe» nonHoMoque, plein pouvoir. 

Cql:ITaJIOCb, ~o COMHeHHJI OTHOCHTeJibHO TaKOij DOJIHOTbl BJiaCTH 6y.nyr 

ycTPaHeHbI, ao-nepBbIX, 6naro.napJ1 KOffTPOJibHOMy MHHHCTepcKOMY BH-

3HpoaaHHIO, a BO-BTOpb1x, 6naro.napJ1 TPeTbeMy a63auy 3TOH cTaTbH, co

rnacHo KOTopoMy npHHHMaeMbie Mepbl ,nOJI)l(Hbl 6b1Th HeMe,llJieHHO orna

weHbI nepe.n peiixCTaroM H oTMeHeHbI no ero TPe6oaaHHIO. B yqpe)l(,UaeMoii 

TaKHM cnoco6oM OTBeTCTBeHHOCTH nepe.n napJiaMeHTOM BH,neJIH, Ha,UO 

nonaraTb, a6coJIJOTHYIO rapaHTHIO npoTHB 3noynQTPe6neHHH. Ha 3ace.na

HHJ1X KOHCTHTYUHOHHOH KOMHCCHH Ilpeiic no,nqepKHBan: He.nonyCTHMO, 

qTo6bI rpa)l(,UaHCKaJI BJiaCTb JIHWHJiaCb CBOeii qpe3BbiqaifHOH npaBOMOq

HOCTH H TeM caMblM caoeii OTBeTCTBeHHOCTH, <t>e.nepanbHOe npaBHTeJib

CTBO Bcer.na ,UOJI)l(HO OCTaBaTbCJI OTBeTCTBeHHbIM nepe.n peiixcTaroM, ,U3)1(e 

eCJIH npHHJITHe Mep nopyqeHO BOeHHOMY KOMaH,nyioIQeMy13 . 0 TOM, qTQ 

BO BTOpOM npe,ll.1IO)l(eHHH Broporo a63aua CTaTbH 48 6y,nTO 6bl noCTaBJieH 

npocTOH H .neiicrneHHbIH 6apbep DOJIHOMOqHJIM peiixcnpe3H,UeHTa, pe% 

H B )TOM KOHTeKCTe He H,UeT. Ba)l(HeHWHM cpe,ncTBOM, c DOMOIQblO KOTO

poro Ha,UeJIJIHCb H36aBHTbCJI OT COMHeHHH OTHOCHTeJibHO npe.noCTaBJieHHJI 

CJIHWKOM WHpOKHX DOJIHOMOquii, 6blJIO HeqTo COBCeM .npyroe, a HMeHHO 

co ,UHJI Ha .neHb O)l(H,UaeMoe DOJIBJieHHe <t>e.nepaJibHOro 3aKOHa, KOTOpbIH 

,UOJI)l(eH 6bIJI yperynnpOB3Tb ace ,UeTaJIH. IlOJIBJieHHe )TOTO 3aKOHa KaJa

JIOCb BCeM CTOJib 6JIH3KHM, qTo HHKTO Bcepbe3 He o6paIQaJI BHHMaHHJI Ha 

Te oco6b1e o6CTOJITeJibCTBa, KOTOpbie HenpeMeHHO B03HHKJIH 6bI npH poc

nycKe peiixcrnra. Ha npOTJ1)1(eHHH acero 1919 r . .nenyraTbl acex naprnii -

<t>oH ,[{eJib6plOK, rpa4> uy ,[{oHa, MapTHH llinaH, Xaac H .np. 14 - CCbIJia

JIHCb Ha rpJi,UYIUee DOJIBJieHHe <t>e.nepaJibHOI'O 3aKOHa. HHKTO H3 HHX He npH

HHMaJI B pacqer Toro, ~o 3aKOH )TOT He 6y.ner HJ,naH eIQe MHOme TO.Ubl. 

ll Berichte. s. 288. - R He cqnTalO, qTQ )TO BLICK83LIB8HHe npeika .118CT Po1eHcjlem.
.11y ocHoBaHne yTBeplK.118Tb (393-e 1ace.11aHne peiixcTara 23 H0116p11 1923 r. - Sten. Ber. 
S. 12 264). qTQ cornacHO CTaTbe 48 qpe3BbN8HHOe BOeHHOe nonoJKeHne BOo6me He.11ony
CTHMO. CM. TaKJKe <«l>occmne UaiiryHrn OT 31 0KT116p11 1923 r., r.11e .11eiicTsn11 nporns 
CaKCOHHH OCTbllBnCHbl npOTHBOpeqamnMH KOHCTHTYLIHH: B rp8lK.118HCKOH pecny6nnKe He
MblCnHMO, qro6bl K8KOH-Hn6y.llb rcHepan OT.118Ban npHK83bl leMenbHOMY npaBHTenbCTBY 
nnn npe.11crasnTenbcTsy. 

1• <l>oH .llenb6p10K: 46-e n 47-e 1ace.11aHne (Berichte. Bd 327. S. 1304, 1335); rpacj> uy 
)loHa: TaM JKe (S. 1338); MaprnH WnaH: 118-e 1ace.11aHne OT 25 Ho116p11 1919 r. (Bd 331. 
s. 3742, 1.11ecb OH .11onycK8CT, qro npClKHHC 38K0Hbl 06 OC8.11HOM nono;KCHHH coxpaHlllOT 
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0TJJH'IHe OT 'lpelBLl'IBHHOro npaea 

lfraK, nonHoe, OKOH'laTenLHoe pernaMeHTHpOBaHHe eIQe He onpe,nene
HO CaMHM BTOpbIM a6JaueM CTaTbH 48, XOT.11 OHa H .llBJl.lleTC.11 .neikTByIO
IUHM npaBOM. B 3TOM nyHKTe KOHCTffTYUH.11 eme He .llBJI.lleTC.11 1asepmeH
HblM ,nOK)'MeHTOM. c O,nHOH CTOpOHbl, co sczynneHHeM KOHCTHTYIUfH 
B cHny peifxcnpe1H,neHT nonyqaeT 060.11BJieHHL1e BO BTopoM a61aue 'lpe1-
BbI'laHHble nonHOMO'IH.11, c ,npyroif )l(e cTopoHbl, no cnosaM rpa<f>a ,l(oHa, 
B KOHCTHTYUHH 3,necb eCTb HeKOTOpbIH «npo6en». 3-ro BeCbMa TO'IHOe Bbl
pa)l(eHHe. Ero MO)l(HO 6Lino 6b1 nmKHO HCTOnKOBaTb ronbKO B roif Mepe, 
B KaKOH npH 3TOM '1pe3BbI'laHHbie nonHOMO'IH.11 peifxcnpe3H,neHTa MO>KHO 
cnyTaTb c '1pe3BbI'laHHblM rocy,napCTBeHHblM npaBOM. Ilocne,nHee OCHO
BbIBaeTC.11 Ha TOM, 'ITO B 3KCTPeManbHbIX, Henpe,nBH,neHHbIX cnyqa.11x Ha
p.11,ny c onpe,neneHH.llMH KOHCTHTYQHH HnH B npOTHBODOnO)l(HOCTb HM Ha
'IHHaeT .neifCTBOBaTb KaKOH-HH6y,nb o,nHH rocy,napCTBeHHblH opraH, 
Ha,neneHHblH COOTBeTCTBYIOIQeH BJiaCTblO, 'IT06bI npHH.llTb see Heo6xo,nH
Mbie MepbI coo6pa3HO nono>KeHHIO .nen H cnacTH caMo cymecTBoBaHHe 
rocy,napcTBa. TaKoe '1pe3Bbl'laifHoe npaso, KOropoe so speM.11 BOHHbI Hc
nonb1osanocb npaBHTenbCTBaMH no'ITH scex CTPaH, 'lacTo 06ocHOBbIBa
eTc.11 TeM, 'ITO B KOHCTHTYUHH .llK06bI cymecTByeT «npo6em>, H6o ,neHCTBO
BaTb OHO MO>KeT TOnbKO B ynOM.llHYTOM COBepmeHHO Henpe,nBH,neHHOM 
cnyqae. ,l(eTanH onpas,naHHH H o60CHOBaHHH 3,necb He TaK HHTepeCHbl15 • 

,l(n.11 ycraHOMeHH.11 pa3HHUbl Me>K,ny '1pe3BbI'laHHbIM npaBOM H pernaMeH
TOM BTOporo naparpa<f>a CTaTbH 48 HY>KffO TOnbKO no,n'lepKHYTb, 'ITO onpe-

CHJI}' BnJJOTb .ao Hl.llaHHll cf>e.aepaJJbHOro JaKOHa; TaKOro JaKOHa OH OTKpblTO TpC6yeT Ha 
Jace.aaHHH 3 Mapn 1920 r.: Bd 332. S. 4642); Xaac: 112-e Jace.aaHue OT 29 oicrx6px 
1919 r. (Bd 330. S. 3563). 

"CM.: Giacomelli Z. Jahrb. d. off. Rechts, 1922 (XI). S. 340; Manfredi Siotto Pintor. 
Eod. S. 159; Hauriou. Precis de droit constitutionnel. Paris, 1923. P. 499 sqq. -
P. 3puu (Hoemi R. De l'etat de necessite en droit public federal suisse. Genf, 1917) cnopHT 
c reM, 'ITO B CJJ)"lae 'lpelBbl'laHHOro npasa HMeeT MeCTO HeKHH npo6eJJ, H Bbl.llBHraeT 
cne.ayiomue .11080.llbl: «llT06bl 6bITb BOlMOlKHblM H JJerHTHMHblM, npHMeHeHHe '1pelBbl'l3H
HOro npasa He .llOJllKHO ynoMHH3TbCll B KOHCTHl)'UHH lapaHee. OHO 6blsaeT onpaB.llaHO 
reMH JKe caMblMH 06CTOJ1TeJJbCTBaMH, 'ITO nopolK.llalO'T HOBOe npaso, CHJJa KOTOporo npe
BOCXO.llHT CHJJY .aeiiCTBytomero npasa ... 0TCYTCTBHe B KOHCTffTYUHH TeKCTa, TO'IHO npe
.llYCMaTpHBatomero BOlMOlKHOCTb BBe.aeHHll qpe3Bbl'l3HHOro nOJJOlKeHHll, He COJ.llaeT topH
.llH'leCKHX noMex. B KOHcmumy14uu Hem npo6e11a B TOM CMblCJJe, 'ITO TaKall curyaUHll 
TOJJLKO no.aTBeplK.llaeT npaso, KOHM rocy.aapCTBO o6na.aaeT YJKe npOCTO B CHJJY cf>aKTa CBO
ero cymecTsosaHHll» (l'exercice du droit de necessite n'a pas besoin d'etre mentionne a 
I' avance par la constitution pour etre possible et legitime. II est justifie par les circonstances 
ellesmemes qui donent naissance a un droit nouveau donl la vigueur prime celui du droit 
existant... L'absence de texte precis prevoyant dans la constitution l'eventualite de l'etat 
de necessite n'offre pas d'inconvenients juridiques. II n'y a pas de lacune dans la constitution 
en ce sens qu'une telle disposition ne ferait que confirmer un droit que l'Etat possede deja 
par le simple fail qu'il existe). 
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,!leneHHe 3TO He co,!lep:lKHT B ce6e qpe3Bhl'l3HHoro npaBa y:lKe B cuny Toro, 
qrn OHO npe,!lyCMOTpeHO KOHCTHTYUHeH KaK HeKaJI KOMileTeHQIDI. MO)ICHO 
ce6e npe,!lCTaBHTb, qTO B KaKOM-HH6y.!lb 3KCTpeManbHOM cnyqae HapJl,!ly 
c nonHOMOqH.llMH CTaTbH 48 caMOCTO.llTenbHO HaqHHano 61>1 ,!leHCTBOBaTb 

qpe3BblqaiiHoe npaBO, H B 3aBHCHMOCTH OT nono:lKeHH.11 ,!len HOCHTeneM 
3Toro qpe3BblqauHoro npaBa BbicTynano 6bl caMo npaBHTeni.cTBO, a He 
peiixcnpe3H,!leHT; qTo npaBo 3TO, K npHMepy, npH Bpa:lKecKoii OKKYnauuu 
6oni.rneii qacrn TeppurnpHH rocy,!lapcrna HnH npH yrp03e rocy.!lapcrneH
Horo nepeBOpOTa, pa,!lH cnaceHH.11 KOHCTHTYUHH npHMeHJUIOCb 6bl ,!la:lKe 
npoTHB peiixcnpe3H,!leHTa, ecnu nocne,!lHHH MeMHT c BBe,!leHHeM qpe3-
BblqaiiHoro nono:lKeHHH. Bee 3To cnyqau Henpe.!lBH.!leHH1>1e H He no.!l.!laIO
~HecH npaBoBoMy pernaMeHrnpoBaHHIO. Brnpoii :lKe a63au CTaTbH 48 pe

rnaMeHTHpyeT qpe3BbrqaiiHoe nono:lKeHHe KaK KOHCTHTYQHOHHblH npaBOBOH 
HHCTHryT. B cuny 3TOfO ero H Henb3H cnyraTb c qpe3BbrqaHHblM npaBOM. 
,[(pyroii Bonpoc - 0 TOM, B03MO:lKHO nH Ha OCHOBaHHH qpe3BblqaiiHoro 

3aKOHO,!laTenbCTBa OTMeHHTb caMy npe:lKHIOIO KOHCTHTYUHIO H BBeCTH HO
Byio, T. e. B03MO:lKHO nu CBOero po,!la npaBO Ha rocy,!lapCTBeHHblH nepe
BOpOT, - 3,!leci. paccMaTpHBaTbCH He 6y.!leT. B rocy,!lapcrneHHO-npaBo
BOM yqeHHH 3TO npaBO npOKnaMHpOBMOCb HeO,!lHOKpaTH016 • lh CTaTbH 48 
OHO HHKOHM o6pa30M He BbITeKaeT. 

0TJIH'IHe OT cTayYca cyeepeuuoro rocy,11;apa 

CrnTbH na He npe.u.ocrnBnHeT peiixcnpe3H.U.eHry u TaKOro crnryca, 
KOTOpbIH 6i.m 6i.r CXO,lJ.eH co CTaTYCOM cyBepeHHOro rocy,!lapH no MO
HapxuqecKOMY npHHUHny. ,[(nH BC.llKOH rocy,!lapcrneHHOCTH, IlOKOH~eH
C.11 Ha 3TOM npHHQHne, xapaKTepHO TO, qTo BCer,!la, ,!la)Ke KOr,!la KOHCTH

TYUHH orpaHuquBaeT <l>YHKUHH H KOMneTeHQHH rocy,!lapcrna, ,llnH 
rocy,!lapCTBeHHOH BnaCTH no-npe:lKHeMy OCTaeTCH XOT.11 6bl B03MO:lKHOCTb 

16 npeicpaCHldH npHMep y Kani.TeH6opHa (Kaltenbom. Einleitung in das konstitutionelle 

Verfassungsrechl. Leipzig, 1863. I. S. 347): <l>opMani.Hoe npaeo, c paJYMHoii TO'IKH 3pe

HHll, TOJJI.KO Tor;na MOlKCT npeTeH.llOBaTI. Ha 3Ha'IHMOCTI. B lKH3HH, KOT.lla OHO noKOHTCll Ha 

o611{eHaitHOHaJII.HOM ,!I}'Xe; OTCIOJla CJJe.llyeT, '!TO rocynapi., eCJJH BO .llHH epeMeHHI.IX Hapo11-

HI.JX 6e.llCTBHH y Hero 61dJJa ei.rrpe6oeaHa KOHCTHTYitHll, MOlKCT BHOBI. ee OTMCHHTI., KOJJI. 

CKOpo ee .llaJII.Heiiwee 11eiiCTBHe yrpollCaeT cyll{eCTBOBaHHIO rocy11apcTea; nycTI. JJY'!We 

npaBHTeJJI.CTBO crpaHld, KaK HOCHTeJJI. HenpepldBHOH rocy11apcTBeHHOH cyll{HOCTH, nOH.lleT 

Ha c!>oPMaJII.HOC HapyweHHe npaea, 'ICM H3 nycroro yeaJKeHHll K <j>opMaJII.HOMY npaey .ll8CT 

HC'le3eyTI. H norn6HYTI. Hapoey H rocy11apcTBy. «Tor:na rocy11apCTBO H ero JJH'IHI.Ie npe.ll

CTaBHTCJJH .llOJllKHld coeepwHTI. aKT BI.lffYlK.lleHHOH o6opoHld H caM03all{HTI.I, H 3.lleCI. MOlKHO 

TOBOpHT!. 0 TaK H83!.IBaeMOM '1pe3Bld'laiiHOM npaee». H ece lKC npaBHTeJJLCTBO .llCHCTBH

TCJJLHO .llOJllKHO HMCTI. .llOCTaTO'IHO BJJ8CTH .llJ!ll TaKOTO rocy11apcTBeHHOTO nepeeopOTa, 

HHa'!e nepeeopoT npHBe.lleT K 'ICMy-TO npllMO npOTHBOnOJJOlKHOMY nepBOH8'1aJILHLJM Ha

MepeHHllM. 
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B KaKOH-TO MOMeHT BHOBb BhICT}'IlHTb BO Bceii nonHOTe H 6e3pa3,n:en1>HO

CTH. HapJ1,n:y c op.n:1rnapHOH, KOHCTHT}'UHOHHO pa3,n:eneHHOH BJiaCThlO T}'T 

B CKpbITOM BH,n:e cyw;ecTByeT ew;e H 3KCTpaop,n:uHapHaJI rocy.n:apcTBeH

HaJI BnaCTh, KOTopyIO HHKor.n:a He y.n:aeTCJI 6e3 OCTaTKa OXBaTHTb KOHCTH

T}'UHOHHhIM pernaMeHTOM. Ilo yCMOTpeHHIO ee 06na,n:aTenJ1, KOTOpbIH, 

TaKHM o6pa30M, BblCTynaeT KaK cyBepeH, OHa MO)f(eT Henocpe,n:CTBeHHO, 

BO BCeii nonHOTe CBOero Moryw;ecTBa BhICT}'IlHTb Ha 3aIUHTY o6w;ecTBeH

HOH 6e3onacHOCTH u cyw;ecTBoBaHHJI rocy.n:apcTBa u TeM caMhIM npe

BpaTHTh Bee KOHCTHT}'UHOHHbie ycTaHOBneHHJI, Ja HCKnlO'leHHeM caMoro 

MOHapwero CTaTyca, BO Bcero nuw1> BpeMeHH1>1e, npe,n:BapuTen1>H1>1e 

Mep1>1 17 . TaKoe BhlcrynneHue MO)f(HO cKon1>Ko yro,n:Ho orpaHH'IHBaTh 

KpaiiHHM cny11aeM, a nocne,n:HHH, B CBOIO 011epe,n:1>, CTapaTbCJI OT,n:anHTh, 

Ha3bIBaJI ero caMblM KpaiiHHM HnH npOH3HOCJI KaKHe-Hu6y,n:1> HHbie 3a

KnHHaHHJI: .n:o Tex nop noKa peweHue o TOM, Kor.n:a HacrynaeT TaKoii cny-
11aii, npHHHMaeT caM MOHapx, OH .n:eiiCTBHTenbHO JIBnJleTCJI cyBepeHOM18 ' 

a BJiaCTb B rocy,n:apCTBe cyw;eCTBeHHhIM o6pa30M IlOKOHTCJI Ha MOHap

XH'leCKOM npuHuune. B rocy.n:apcTBeHHOM npaBe MOHapxu11ecKoii npyc

CKOH KOHCTHT}'UHH BCe )f(e MOrno 6hITb npe,n:cTaBneHO MHeHHe 0 TOM, 'ITO 

BBH,n:y npe.n:ycMoTpeHHoro B crnne 63 npaBa Ha HJ,n:aHue 11peJB1>111aii

H1>1x nocTaHOBneHHH KOHCTHT}'UHJI OCTaBJIJleT )];njl KOponJI OTKpbITOH B03-

MO)f(HOCTb nyTeM TaKHX nocTaHOBneHHH H3MeHJITb 3aKOHbl H CaMy KOH

CTHT}'UHIO, ,n:nJI qero eMy HJ)l(Ha TOnhKO npaBHTenbCTBeHHaJI BH3a19 . qTO 

npe3H,n:eHT pecny6nHKH B 3TOM CMbICne HHKor.n:a He CMO)f(eT 6b1Tb cyBe

peHOM, JICHO caMO co6oii. IlOTOMY )f(e Henh3Ji rOBOpHTb H 0 TOM, 'ITO H3 

CTaTbH 48 B03HHKaeT 11pe3BbI'laiiHaJI rocy,n:apcTBeHHaJI opraHH3aUHJI, 

cyw;ecTBy10w;aJ1 HapJ1,n:y c op,n:uHapHoii20 • B pecny6nuKe 3TO 61>rno 61>1 

ru6pu,n:ono,n:o6HhIM y,n:BoeHueM rocy.n:apcTBeHHOH BnacTH. B cyBepeH

Hoii )f(e MOHapxuu TaKOH rn6pu.n: He B03HHKaeT, IlOTOMY 'ITO 3,n:ecb MO

Hapx HeCMOTPJi Ha KOHCTHT}'UHIO coxpaHJleT plenitudo potestatis Ii HMeH

HO B cuny 3Toro penpe3eHTHpyeT KOHCTHTYUHOHanhHOe e,n:HHCTBO 

rocy.n:apcTBa. 

17 THnH'!Hee H llp'le ecero no npOllBHJJOCb B CXBaTKax no noeo.ny CTaTbH 14 KOHCTH
TYUHOHHOH xapTHH 4 HIOHll 1814 r.: «KOpOJJb llBJJlleTCll BblCllIHM rnaeoli rocy.napcTea, OH ... 
HJ,naeT pernaMeHTbl H qpe3Bbl'l3HHble YK33bl ,nJJll HCilOJJHeHHll JaKOHOB H ,nJJll 6eJonacHOCTH 
rocy.napcTea» (le roi est le chef supreme de l'Etat, ii... fail Jes reglements et ordonnances 
necessaires pour I' execution des lois et la surete de l'Etat). CM. eb1111e, c. 215. 

18 0 CBllJH pe111eHHl1 eonpoca 0 TOM, HMeeT JJH MeCTO KpaliHHH cnyqali, OT,neJJlllOUlHH 
cymeCTeoeaHHe rocy.napcTea OT ero npaeoeoro ycTPolicTBa, c noHllTHeM cyeepeHHTeTa 
CM. MOIO pa6ory «IlOJJHTH'!ecKall TeOJJOrHll» (Schmitt C. Po1itische Theologie. Miinchen; 
Leipzig, 1922. S. 11 ). 

19 06 o6meM topH,nH'leCKOM xapaKTepe npyccKOli KOHCTHTYUHH CM.: Aegidis Zeitschrift 
f. deutsches Strafrecht und deutsche Verfassungsgeschichte. Berlin, 1867. S. 192. 

20 KaK :no e ceoHx nocTPOeHHllX nbITaeTcll .nenaTb P. fpay (Op. cit. S. 105). 



252 K. llIMHTT 

0TJIH'IHe OT cyeepeHHOH ,!l;HKT8TYPLI 
HauaoHaJILHoro co6paHHR 

IloHHMaHHeM 3Toro OTnH'IHJI MOHapxa OT maebl peeny6nHKaHeKoro 
roey.napeTBa 060J1eHJ1eTeR, 00-BHJJ:HMOMy, H ene.nyioll(HH naeea)f( B KHHre 
reHepana MepKepa «OT KaibepoeeKoro eoneKa K eepMaxry» (e. 376): 
«3aKOH 3TOT (T. e. eTaTbJI 48) He DOJBOnReT .ItOKaJlITb, 'ITO KOHeTHTYllHJI 
eeo6o.nHoro roey.napeTBa HaMepeeanaeb npe.noeTaBHTb BbieIUeMy ro
ey.napeTBeHHOMY 'IHHOBHHKY npaea, KOTOpbIX B TaKOM o6'beMe He 6binO 
HH y HMnepaTopa, HH y KOpOnR». )l;enyTaT .n-p KoH TO)f(e KaK-TO JaMeTHn 
e HaunoHanbHOM eo6paHHH, 'ITO nono)f(eHHR ernporo a6Jaua eTaTbH 48 
yeo.nu KO epeMeHaM ell(e .no npyeeKoro JaKoHa 1851 r., noeKonLKY Ja
KOH TOT npe.n:naran 6onhIUe npaeoeb1x rapaHTHH, He)f(enu 3TOT a6Jall 
e ero npe.nno)f(eHHOH (u npHHRTon) cf>opMe. TaKne epaeHeHHR ynyeKalOT 
HJ en.ny, 'ITO H npu .neMOKpaTHH (H .na)f(e B oeo6eHHOeTH npu Hen) 803-
MO)f(Hbl qpe3BbllfaHHbie nonHOMO'IHJI. 11MeHHO .neMOKpaTaMH llIHpOKHe 
nonHOMO'IHJI eTaTbH 48 eoenpHHHManHeb KaK enonHe .neMOKpaTHlfeeKHe. 
B HauuoHanbHOM eo6paHmt: JTY noJHllHIO npe.nCTaMRnn .nenyrnTu1 Ilpeue 
H Xaae. B eeoeu He pa3 ~e ynoMHHaBIUeHeJI pe'IH 3 Maprn 1920 r. 
ee OTKpbITO JaHRn peuxeMHHHeTP IOeTHllHH lllncf>cf>ep, o6oeHOBbIBaBIUHH 
ee TeM, 'ITO npu .neMoKpaTHH e npuHunne npeeanupyeT eomaeue Me)f(.ny 
ee.nyll(HM napnaMeHTeKHM 6onbllIHHeTBOM H npaBHTenbeTBOM, a DOTO
MY noene.nHee .non)f(HO nonylfHTb e eeou pyKu see enaeTHbie epe.nerna, 
KOTOpbie noKa)f(YTeR eMy H~HblMH. Ha TOM )f(e Jaee.naHHH .neMOKpaT 
IleTepeeH JaRBHn: «HeT .npyrou TaKOH cf>opMbI roey.napeTBeHHOH enaeTH, 
nepe.naTb KOTopou Te unu HHbie enaeTHbie epe,neTBa BbIJblBano 6bl MeHb
IUe onaeeHHH, lfeM B enyqae .neMOKpaTHH, DOTOMY 'ITO OHa 6a3upyeTeJI 
Ha paeHonpaeuu eeex rpaQaH roey.napeTBa». )l;eMoKpaTHlfeeKHH o6-
pa3 Mhienu nopo.nun u npe.neTaeneHne o no.nne)f(all(eu o6Il(eHapo.nHon 
KOMneTeHUHH yqpe.nnTenhHOH enaeTn, pouvoir eonstituant, KOTOpaR RB
nReTeR HeTO'IHHKOM eeex KOHeTHTYllHOHHO yqpe)f(.naeMblX H DOTOMY or
paHHlfeHHblX enaeTHbIX HHeTaHl{HH, H see )f(e OeTaeTeJI OTnH'IHOH OT HHX, 
HeorpaHHlfeHHOH u He .nonyeKaioll(en orpaHHlfeHHH. TaKon no eyll(e
eTey .neMOKpaTHlfeeKHH o6pa3 Mblenu eoJ.naeT BOJMO)f(HOeTb .ztnR 803-
HHKHOBeHHJI enaeTH, He orpaHHlfeHHOH HHKaKHMH npaeaMH, KaKOBaR 
noene peeonlOl{HH MO)f(eT HaXO,UHTbeJI B ee.neHHH KOHeTHTYllHOHHO-ylf
pe.nnTenbHOro eo6paHHR. )l;o Tex nop noKa TaKoe eo6pattue ell(e He Ja
KOH'IHno eBOIO pa6ory, He Bbipa6oTanO KOHeTHTYllHIO, OHO o6na.naeT eee
MH MbienHMblMH nonHOMO'IHRMH. B ero pyKax eoepe.noTolfeHa eeR 
roey.napeTBeHHaJI enaeTb, KOTOpaR Henoepe.neTBeHHO MOll<eT BblerynHTb 
e nio6ou cf>opMe. lfeqepnbrnaioll(ee HOpMnpoeatt11e u no.npaJ,neneHue 
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rocy.napcTBeHHLIX KOMneTeHuHH H 4>YHKUHH eme He npOHJBe.neHo; yq

pe.nnTeJihHaJI snaCTh Hapo.na eme He CBJIJaHa HHKaKHMH KOHCTHTYUHOH

HO yqpe~eHHhlMH 6apbepaMH, H IlOTOMY KOHCTHTYUHOHHo-yqpeJJ.HTeJih
HOe co6paHHe MO)l(eT no CBOeMy ycMOTpeHHIO BBO.ll.HTh B .neHCTBHe 
plenitudo potestatis . .lVIJ1 TaKoro cny'laJI JI npe.nno)l(HJI nOHJITHe «cyse

peHHOH Jl.HKTaryphl»21 ' IlOCKOJlhKY ryT, c OJI.HOH CTOpOHLI, HMeeT MeCTO 
HH'leM He orpaHH'leHHaJI, ueJIHKOM HaxO.ll.JllllaJICJI B se.neHHH COOTBeT

CTBYIOlllUM o6pa30M ynoJIHOMO'leHHOH HHCTaHUHH npaBOBaJI BJiaCTh, 
H IlOTOMY MLI MO)l(eM ynolpe6HTh CJIOBO «cysepeHHLIH», c .ll.PYTOH )l(e 
CTOpOHhl, KOHCTHTYUHOHHO-yqpeJJ.HTeJihHOe co6paHHe TOJlhKO BhlilOJIHJl
eT onpe.neneHHoe nopyqeHne, no.no6Ho JJ.HKTaTOpy. 0Ho He J1MJ1eTCJ1 cy

sepeHoM, KaK MOHapx npu a6COJIIOTHOH MOHapxHH HJIH MOHapXHH, 
OCHOBhIBaJOmeHCJI Ha MOHapXH'leCKOM npHHUHile. 3.nech npOTHBOilO

CTllBJieHHe yqpe.D.HTeJihHOH snaCTH H yqpe~aeMLIX snaCTeH npoJIMJleTCJI 
CHJlhHee scero B TOH Mepe, B KaKOH MOHapx, COJHaTeJihHO npOTHB06op
CTBYJI .neMoKpaTH'lecKoMy npnHunny, Ja6upaeT ce6e scio yqpe.nnTeJih
HYIO snaCTh, KaK :no, cKa)l(eM, 6Lino so <l>paHuHH npu Kapne X. TaKoH 

MOHapx JIBJIJleTCJI cysepeHOM, a He .D.HKTaTOpOM. Ilpucymu KOHCTHTY
UHOHHo-yqpe.D.HTeJihHOMY co6paHHIO IlOJIHOTa npaBOBOH BJiaCTH 6aJH

pyeTC>I Ha TOM, 'ITO OHO ocymeCTBJIJleT yqpe.D.HTeJihHYIO BJiaCTh, H ero 

scesnacTne, cne.nosaTeJihHO, JJ.nHTCJI JIHillh .no Tex nop, noKa co BBO.ll.OM 
KOHCTHTYUHH B CHJIY He 6y.D.YT yqpe)l(JJ.eHhl npO'IHe BJiaCTHLie HHCTaH

UHH. B TOT MOMeHT, Kor.u.a co6paHHe Jasep111aeT CBOIO pa6ory H KOHCTH
TYUH>l CTaHOBHTCJI .neHCTBYIOlllHM npasoM, Bh1111eynoM>IHyTaJ1 cysepeH

HaJI .D.HKTarypa npeKpamaeTCJI, H soo6me, B npasosoM rocy.napcTBe 
ucqe3aeT BC>IKaJI B03MO)l(HOCTh cysepeHHOH .D.HKTaryphI. Be.nh nocne
.ll.HJIJI HecosMeCTHMa c KOHCTHryuneH npasosoro rocy.napcrna. Pecny6-
JIHKaHcKU KOHCTHTYUH>I, KOTOpu XOTena 6hI ee coxpaHHTh, B ueJIOM 6blna 

6hI JIHillh speMeHHOH, npe.nsapHTeJihHOH Mepoif B pyKax cysepeHHOrO 
.D.HKTaTopa, KOTOphIH B CHJIY o6na.naHHJI qpe3BhI'laHHOH rocy.u.apCTBeH
HOH BJiaCThlO see BpeMJI 6hlJI 6hI BhIHY)l(JJ.eH C03.D.aBaTh HOBhle opraHH-

3aUHH HapJ1.D.Y c KOHCTHTYUHOHHhlMH. HecMOTPJI Ha BLipa)l(eHHJI «He
orpaHH'leHHaJI snaCTh», «plein pouvoirn HT. n., KOTOpLie HCil0Jlh30BaJIHCh 
.ll.JIJI xapaKTepHCTHKH IlOJIHOMO'IHH peHxcnpe3HJJ.eHTa, npe.nocTaBJI>IeMhlX 
BTOphIM a63aueM CTaThH 48, Ha OCHOBaHHH 3TOro KOHCTHTYUHOHHOro 
onpe.neneHHJI eMy see )l(e 6Lrno 6h1 HeB03MO)l(HO ocymecTBJIJITh cyse

peHHYIO .D.HKTarypy, nycTh .u.a)l(e B cornaCHH c npaBHTeJihCTBOM, npe.no
CTaBJl>IIOlllHM CBOIO BH3y. fln6o cysepeHHaJI .D.HKTarypa, JIH60 KOHCTHTY

um1: OJI.HO HCKJIIO'laeT .npyroe. 

21 CM. Bblllle, c. 138 H cnell., a TalOKe 33Me<1arem.Hb1e nOl!CHeHHll 3. l<ay<!>MaHa(Kauji11ann E. 
Staatsgerichtshof und UntersuchungsausschuB. Berlin, 1920). 
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Tanaquoe perJiaMeHTHpoeauae 'lpeJBbl'lailuoro noJio3CeHHH 

B npaBOBOM rocy.z.apCTBe 

Ho a OTJrn:qne OT cyaepeHHoil: .rtMKTaTYPhl pa3BMTne npaaoaoro rocy
.napcrna BKJIIOqaeT B ce6.11 J{MKTarypy KOMMccapcKylO, npnqeM TaKHM o6-
pa30M, qTo H npe.rtnOChinKaM, H CO.rtepX<aHMIO J{HKTaTOpCKHX IlOJIHOMO
qnu .rtaeTc.11 <PaKTnqecKoe onncaHne n nepeqncneHne. OrnnqnTeJihHhIH 
npn3HaK npaaoaoro rocy.rtapcrna cocTOMT a pa3rpaH0qeH00 acex rocy
.rtapcTBeHHblX <i>YHKUHU coo6pa3HO onpe.rteJieHHhIM KOMneTeHUM.llM H 
a KOHTpone Ha.rt aceanacTneM rocy.rtapcTaa, ocyruecTBJI.lleMoM 6naro.rta
p.11 CHCTeMe TaKMX KOMneTeHUMU, qTO IlOJIHOTa rocy.rtapCTBeHHOU BJiaCTH 
HHKOrJ{a, HH B OJ{HOM nyHKTe He MOX<eT 6ecnpen.llTCTBeHHO npO.llBHThC.11 
a Henocpe.rtcrneHHOM cocpe.rtornqeHnn. OcHoBaHneM .rtn.11 TaKoro pa3-
rpaHuqeH0.11 Bcex rocy.rtapcrneHHhIX <i>YHKUHU H KOMneTeHUHU .llBJI.lleTC.11 
KOHCTuryun.11. CornacHo crnpoMy onpe.rteneHnio, cyTh ee 3aKnioqaeTc.11 
B pa3.rteneHnn anacTen22 . 3To coorneTcrnyeT H.rtee npaaoaoro rocy.rtap
CTBa . .LJ:n.11 HCKJIIOqnTeJihHOro cnyqa.11, KOHeqHo, acer.rta J{OJIX<HhI 6hITh 
c.rtenaHhI oroaopKM . .LJ:uKTarypa acer.rta npe.rtCTaBJI.lleT co6oil: OTKJIOHe
Hne OT HOpMhI, IlOCKOJlhKY npn Hen npMH.llTOe B npaBOBOM rocy.rtapcrne 
orpaHnqeHHe IlOJIHOMoqnil: acer.rta 3aBHCHT OT IlOJIOX<eHM.11 J{eJI, T. e. OT 
ycMOTpeHH.11 ynOJIHOMoqeHHOro, npnqeM B o6neMe, KOTOphIU HeB03MOX<
HO 3apaHee paccqnTaTh, BeJ{h B OTJilfqne OT HOpMaJihHOU CHTyaunn 3.l{eCh 
PaJYMHoe pa3rpaHnqeHne He B03HHKaeT caMo co6oil: c TeqeHneM apeMe
HH. Il03TOMY KOMneTeHUMU B CMblCJie IlOJIHOMOquu, TOqHo onucaHHhIX B 
CBOeM <PaKTnqecKOM COCTaBe KaKMM-JIM6o npemueCTBYIOIUHM 3aKOHOM, 
3.rtech He cyruecTayeT. Ho nocne.rtoaaTenhHOe pa3BMTne n.rten npaaoaoro 
rocy.rtapcTBa npnao.rtnT K TOMy- n ncrnpnqecKne co6hnn.11 XIX B. no.rt
TBep)l(J{alOT 3TO, - qTo B TaKHX cnyqa.11x MIUYT H HaXOJ{.llT oco6hie cno
co6hI pa3rpaHuqeHu.11. TaK B TeqeHne 3Toro aeKa B03HHKalOT THnnqHhie 
<PopMhI BOeHHOro, OCaJ{HOro H qpe3Bhiqail:Horo IlOJIOX<eHM.11, KOTOpoe 
npuo6perneT xapaKTep no.rtJIMHHoro npaaoaoro HHCTHTyTa. BMecrn 06-
ruero npe.rtocTaaneHn.11 6e3rpaHuqHhIX nonHOMoquu Ha npoae.rteHne acex 
Mep, KaKne TOJlhKO noKaX<yTC.11 HYX<HhIMH coo6pa3HO IlOJIOX<eHMIO J{eJI, 
npMXOJ{HT nepeqncneHne: nepe.rtaqa HCilOJIHHTeJihHOU BJiaCTH (T. e. KOH
ueHTpaun.11 cyruecrnyioruux KOMneTeHuuil: 6e3 nx co6crneHHoro pacmn
peHn.11), B03MOX<HOCTh BpeMeHHO npeKpaTHTh J{eUCTBMe HeKOTOphIX KOH
CTMTYUMOHHhIX onpe.rteneHMU (T. e. CO.rtepX<aTeJihHOe pacurnpeHHe 
KOMneTeHuuil:), npaaHTenhcTBeHHhie pacnop.11X<eHH.11, YX<ecrnqeHne 1IITpa<P
HhIX Mep H J{OnyrueHHe qpe3Bhiqail:HblX cyJ{OB (aoeHHO-IlOJieBblX cyJ{OB 
n Tpn6yHanoa). Co apeMeHH <l>paHUY3CKOil: peaon10u00 oca.rtHoe nono-

22 CM. BblWC, c. 125-126, 132-133, 169. 
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)[(eHHe BOJHHKaer TaKHM cnoco6oM KaK npaBOBOe yqpeX<,neHHe, H KO
MHCCapCKrul .rtHKTarypa OKaJbIBaeTCJI BKmoqeHa B paJBHTHe npaaoaoro 
rocy.napcTBa23 • 

Oco6euuocTH pernaMeHTHpoeaHHH 
BTOporo a61ai.1.a CTaTbH 48 

CooTBe'TCTBOBaTh 3TOMY paJBHTHIO, a HMeHHO onHcaT1> .nonycTHMhle 
IlOJIHOMOqHJI, npe.n:nocbmKH H noCJie.rtCTBHJI qpeJB1>1qaifHoro IlOJIO)[(eHHJI -
TaKoao 61>mo HaMepeHHe, KOTopoe npecne.noaana cc1>mKa Ha HJ,naaaeMhlH 
cornacHo nJITOMY afoauy <t>e.nepan1>HhlH JaKOH. ITo3TOMY rpa<t> uy ,[(oHa 
roaopHJI 06 OCTaJOmeMCJI BilJIOTh .no H3.rtaHHJI 3TOro JaKOHa «npo6eJie» H 
TPe6oaan, qT061>1 B HeM 61>ma, B qacTHOCTH, pernaMeHTHpoaaHa .nonycTH
MOCTh BBe,neHHJI qpe3BhlqanHhIX cy.n:oa, no.no6HO TOMY KaK 3TO 61>IJIO c.n:e
JiaHO B npe)[(HeM JaKoHe o aoeHHOM H oca.n:HOM noJIO)[(eHHH. ITpe.nycMOT
peHHoe B nJITOM afoaue 6onee no.n:po6Hoe pernaMeHTHpoaaHHe .nomKHO, 
TaKHM o6paJOM, He KaCaThCJI BTOpOCTeneHHhlX H BpeMeHHhlX )leTaJieH, 
a B CHJIY He06XO)lHMOCTH orpaHHqHTh ace eme cymeCTBYJOmee IlOJIHOMO
qHe HJ nepaoro npe)lJIO)[(eHHJI BToporo afoaua. B acneKTe npaaoaoro ro
cy.n:apcTBa TaKoe ,nan1>Heiimee pernaMeHTHpoaaHHe H ecTb pernaMeHTHpo
BaHHe B co6cTBeHHOM CMhlCJie. ,[(o 3THX nop Mhl HMeeM ,neJIO JIHillh 
c apeMeHHhlM ycTaHOBJieHHeM. MHoroKpaTHO UHTHpoaaHH1>1e BhICKaJhl
aaHHJI HJ HCTOpHH BOJHHKHOBeHHJI TeKCTa, B oco6eHHOCTH npHHa,llJie)[(a
mHe <t>oH ,[(eJI1>6p10KY H rpa<t>y ,[(oHa, TO)[(e JaOCTPJllOT Ha 3TOM BHHMaHHe 
H OTJIHqaJOT npaaoaoe cocTOJIHHe, cymecTayJOmee «.no 3THX nop», T. e. 
co apeMeHH acrynJieHHJI KOHCTHTYUHH B CHJIY .no ycTaHOBJieHHJI 6oJiee 
no.n:po6Horo pernaMeHTa, OT npaBOBOro COCTOJIHHJI, KOTOpoe )l0JI)[(H0 6hlTh 
coJ,naHo B pe3yJI1>TaTe TaKOro pernaMeHTHpoaaHHJI. Bhlpa)[(eHHe «.no 3THX 
nop» J1BJIJ1e'TCJ1 KJI10'lea1>1M ao acex no.no6HhlX JaJ1BJieHHJ1x24 • Caoeo6pa-
3He .neucTByJOmero B npoMe)[(yTOqHhlH nepHo.n noJIHOMOqHJI HJ nepaoro 

23 0 lleTMllX :noro paJBHTHll CM. BLIIUe, c. 199. 
24 CM. TaKJKe oco6eHHO BLipaJHTeJILHLie BLICKaJLIBaHHll llenyraTa Xaaca Ha 112-M 

JaCellaHHH HauHoHanLHoro co6paHHll 29 0KT116p11 1919 r. (Sten. Ber. Bd 330. S. 3563 ). 
Eme OllHO MeTKOe BLICKaJLIBaHHe (RGStr. 57. s. 190): «IlOCKOJILK}' ... onpelleJieHHll BTOpo
ro--nllToro a63aues cnTLH 48 He npocm COllepJKaT nporpaMMHLie JallBJieHHll, a yqpelK,lla
IOT HenocpellCTBeHHO lleiicTBy10mee npaso H caMH npellOCTaBJilllOT peiixcnpeJHlleHry, 
a TaKJKe JeMeJILHLIM npaBHTeJILCTBaM IUHpO'laiiruHe nOJIHOMO'IHll, noCTOJILK}' Jal!a'!a npe
llYCMaTPHBaeMoro cjiellepanLHOro JaKOHa COCTOHT He B TOM, 'IT06LI TOJILKO o60CHOBaTL 
ynOMHHaeMLie B CTaTLe 48 nOJIHOMO'IHll HJIH COJllaTL KaKHe-TO HOBLie HapllllY c HHMH, 
a B TOM, 'IT06LI orpaHH'IHTL yqpelK,lleHH}'IO TaKHM o6paJOM H llO BLIXOlla cjiel!epanLHOrO 
JaKOHa nO'ITH HeorpaHH'leHttylO llHKTaTOpcKYIO BJiaCTL». CnpaBellJIHBLI H JaMe'!aHHll <I>. ran
Jie (Op. cit. S. 38-39); fpay JKe Henpas (Op. cit. S. 110). 
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npe)lJIO>ICeHHJI BTOporo a6Jaua CTaTLH 48 COCTOHT B TOM, 'ITO, c O)UfOH 
CTOpOHLI, co BcrynneHHeM KOHCTH'fYUHH B CHJIY npeKpama.nacL .!lHKTaTY
pa KOHCTH'fYUHOHHO-yqpe,nHTenLHOro co6paHHJI, a c .npyrou - He 6Lrno 
eme npOH3Be,neHO COOTBeTCTBy10mee THnH'leCKOMY pa3BHTHJO npaBOBOro 
rocy.napcTBa orpaHH'leHHe KOMHCcapcKOH ,llHKTarypLI, noCKOnLKY BBH.llY 
yrpo>1Ca10mero COCTOJIHHJI HeMeUKOro rocy,napCTBa XOTenocL OCTaBHTL )lJIJI 

ce611 no6onLwe npocTPaHCTBa )lJIJI MaHespa. ELrno 6L1 HeOCMOTPHTenLHO 
yTBep>IC,naTL, onHpUCL Ha npe.nycMOTPeHHOe nJITLIM a6JaueM CTaTLH 48 
,na.nLHenmee pernaMeHTHposaHHe, 11ro BTopou a6Jau 3TOH cTan.H soo6me 
eme He CTaJI ,neHCTBYJOmHM npaBoM; CTOnL >ICe HeBepHO 6LmO 6LI HrHOpH
poBaTL 3TY oroBOPKY H paccMaTPHBaTL BTOpou a6Jau KaK JaBepmeHHLIH H 
OKOH'lm-enLHLIH pernaMeHT. BnnOTL .no Ha11a.na ,na.nLHenmero pernaMeHTH
poBaHHJI HMeeT Mecro oco6oe npasosoe cocTOJIHHe, KOTopoe rpa<l> uy ,l:{oHa 
Ha Jace,naHHH 5 HJOnJI 1919 r., HeCMQTPJI Ha KOHTPOnL co CTOpOHLI cpe.ne
pa.nLHOro npaBHTenLCTBa H peuxcTara, C'len «,llOBOnLHO-TaKH COMHHTenL
HLIM», HO TaKHM, KOTOpoe B nJ060M cnyqae Y>ICe cymecTByeT. ,l:{HKTaTYPa 
peuxcnpe3H,lleHTa - a TaK MO>ICHO HaJBaTL ero qpe3BLI'laHHLie nonHOMO
'IHJI - B CHny 0,llHOro TOnLKO 06CTOJ1TenLCTBa, 'ITO KOHCTH'fYUHJI BCrynn
na B ,neHCTBHe, Heo6xo,nHMO OKaJLIBaeTCJI KOMHCCapCKOH. Ho OHa 6Lrna 
HaMepeHHO Ha,neneHa urnpoKHMH nonHOMO'IHJIMH H, nycTL H He no csoe
MY npaBOBOMY o6ocHoBaHHJO, no CYTH .nena BLirn11.nena nepeX<HTKOM cy
BepeHHOH .ztHKTaTYPLI HauHoHa.nLHoro co6paHHJI. 

IlocJieACTBHB npoMeAJieHHB c npeAyCMOTpeHHLIM 

B DBTOM a61al(e i.am.ueiiWHM perJiaMeHTHpOB&HHeM 

MOX<HO CKaJaTL, 'ITO B opraHHJaUHOHHOM acneKTe KOHCTH'fYUHJI OKa-
3LIBaeTCJI JaBepweHHOH TOnLKO nocne npe.nycMOTPeHHOro B nJITOM a6Ja
ue pernaMeHTHpOBaHHJI co cropoHLI cpe.nepa.nLHoro JaKoHa. Ilo.no6Ho TOMY 
KaK B Me)f(,llyHapo,nHOM npaBe TO HnH HHOe npaBHTenLCTBO MOX<eT 6LITL 
0611JaHO npe)lJIOX<HTL JaKOHOnpoeKT H .no6HTLCJI npHHJITHJI JaKOHa, TaK H 
BHYTPH rocy,napcTBa MLICnHMa COOTBeTCTBYJOmu ny6nH'IHO-npaBOBaJI 
06J1JaHHOCTL. COJHaTenLHOe JITTJlrnBaHue npHHJITHJI Toro HJIH HHoro JaKO
Ha MO>ICeT npOTHBOpe'IHTL KOHCTH'fYUHH H, cornacHO CTaTLe 49 KOHCTHTY
UHH repMaHHH, noBne'IL o6BHHeHHe co cropOHLI cy,ne6HOH na.naTLI. 0.n
HaKO cpe.nepa.nLHOe npaBHTenLCTBO scer.na MOX<eT cocnaTLCJI Ha TO, 'ITO 
peuxcTar .non>1CeH nu6o HJ,naTL X<eCTKoe nocTaHOBneHHe o Heo6xo,nuMo
CTH BHeCeHHJI TaKOro JaKOHOnpoeKTa, nu6o BOCnonLJOBaTLCJI co6cTBeH
HLIM npaBOM JaKoHo,naTenLHOH HHHUHaTHBLI. EcnH OH He .nenaeT HH roro, 
HH .npyroro, TO MLI CTanKHBaeMCJI c O,llHHM HJ Tex cny11aes, 'laCTO BCTPe-
11a10mHXCJI s npaKTHKe cospeMeHHoro napnaMeHTapHJMa, Kor.na He roTo-
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Bb!H K aKTHBHbIM .neiiCTBHHM napJiaMeHT MOJI'laJIHBO cornamaeTCH c o6pa-

30M .neiiCTBHH npaBBTeJibCTBa, 'IT06bl ero caMoro He BblH)')K)J.aJIH npHHH

MaTb pemeHBH. Ilo cyrn .neJia, pe'lb npu 3TOM 0.neT o npe.nocTaBJieHBH 

nonHOMO'IHH. B cospeMeHHbIX napJiaMeHTax HapH.ny c HBHbIM npe.nocrns

neHBeM MHOfO'IHCJieHHbIX IlOJIHOMO'IHH pa3BHBaeTCH ueJiaH CHCTeMa CKpbl

TOro .nenernposaHBH. EcJIB, K npnMepy, npyccKBii naH.nTar OTKJia,llbIBaeT 

CBOH 3ace.naHHH, 'IT06bI 3a speMH TaKOH OTCpO'IKH npaBHTeJibCTBO BOC

IlOJib30BaJIOCb B03Mo:>KHOCTblO H3,llaTb qpe3Bbl'laHHOe pacnopH)l(eHHe B 

COOTBeTCTBHH co CTaTbeH 55 npycCKOH KOHCTHTYQHH, TO 3)1.eCb nepe.n HaMH 

oco6eHHO OT'leTJIHBblH npBMep Tex H3MeHeHHH, KOTOpbie MO)l(eT npeTep

neTb pa3yMHOe OCHOBaHHe (ratio) rocy.napcTBeHHO-npaBOBbIX $opM H 

yqpe)l()].eHBH. TaKoe )Ke sne'laTnettHe B03HHKaeT, Kor.na peiixcTar ttaMe

peHHO npette6peraeT npose.nettneM $e.nepanbttoro JaKotta, npe.nycMOTpeH

Horo nHTbIM a63aueM CTaTbH 48, 'IT06b1 peiixcnpe3H.lleHT H <t>e.nepanbttoe 

npaBHTeJibCTBO MOrJIH 6ecnpenHTCTBeHHO H3,llaBaTb pacnOpH)l(eHHH H npH

HHMaTb Mepbl, KOTOpbie peiixcTar caMOCTOHTeJibHO He XO'leT HH npHHH

MaTb, HH, cornactto TpeTbeMy a63auy TOH )Ke cTaTbH, JIBmaTb CBJibI. Cy

mecTByeT onaCHOCTb, 'ITO see KOHCTHTYUHOHHbie opraHbl H KOHTJ>OJibHbie 

yqpe)l()].eHHH YTJla'IHBalOT CBOH CMbICJI, a KOHCTHTYUHH B pe3yJibTaTe TaKOH 

npaKTHKH yHB'ITO)l(aeTcH. Pa36BpaTbCH B 3TOM no.npo6Hee OJHa'laJIO 6b1 

Bb!HTH 3a paMKH .naHHOH CTaTbH. 3.necb ,llOCTaTO'IHO 6y.ner KOHCTaTHpOBaTb: 

npH HeCKOH'laeMOM npoMe)l.JleHHH c npHHHTHeM npe.nycMOTJleHHOro IlH

TbIM a63aueM CTaTbH 48 <t>e.nepaJibHOro 3aKOHa xapaKTep pernaMeHTHpOBa

HHH BTOporo a63aua MOr 6bi H3MeHHTbCH, IlOCKOJibKY OCHoBaHHaH Ha H,llee 

npaBOBOro rocy.napcTBa pecny6JIBKaHCKaH KOHCTHTYUHH He MO)l(eT Ha He

o6o3pHMOe BpeMH OCTaBJIHTb B 0)1.HOM H3 cymecTBeHHblX CBOHX nyHKTOB 

TaKoe npe.nsapBTeJibHOe ycTaHOBJieHHe. 11 BCe-TaKH ,lla)l(e BpeMeHH, HC

TeKmero .no CHX nop, CKOpee BCero, He,llOCTaTO'IHO )l.JIH Toro, 'IT06bi npo

H30llIJia TaKaH MyTauHH. IloKa Bee eme HeJib3H CKaJaTb, 'ITO npe.nycMOT

peHHOe nHTbIM a63aueM .llaJibHeiimee perynupoBaHBe OTJIO)l(eHo Ha HeKBH 

Heo6o3pBMbIH cpoK. 

III 

06iuue rpaHHUbl DOJIHOMO'IHH, 

npe,llOCT3BJIHeMoro BTOpLIM a61aueM CT3TLH 48 

obIJIO tteo6xo.n0Mo c TO'IKH 3peHBH KOHCTHTYUHOHHOro npaBa ornu

'IHTb csoeo6pa3ttoe npe.nsapnTeJibHoe ycTaHOBJieHBe m BTOporo a63aua 

CTaTbH 48 OT .npyrnx ,llaJieKO H.llYIUHX IlOJIHOMO'IHH H rocy.napcTBeHHO

npaBOBbIX B03MO)l(HOCTeii. B pe3yJibTaTe CTaJio HCHO, 'ITO 3,llecb B paMKax 
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pecny6JIHKaHCKO-)J.eMOKpaTH'leCKOH KOHCTH'fYUHH npaBOBOro rocy)J.apcraa 

OCTae'fC.ll OTKpbITblM qpe3Bbl'laHHO urnpoKOe IlOJIHOMO'IHe, KOTOpoe TeM He 

MeHee OCHOBbIBae'fC.!I Ha CaMOH 3TOH KOHCTH'fYUHH H npe)J.nOJiaraer ee. 

B IlOJIHTH'leCKOM OTHOllleHHH MO>KHO 6LIJIO HCilOJlh30BaTb CTaTblO 48 )J.Jl.!I 

Toro, qro6LI ynpaJ)J.HHTh BeiiMapcKYfO KOHCTH'fYUHIO, no)J.o6Ho TOMY KaK B 

1851 r. so <l>paHUHH cm-rye npe3H)J.eHTa CTPaHLI 61>m HcnoJih30BaH )J.Jl.!I ro

cy)J.apcrneHHoro nepeaopOTa H BBe)J.eHH.!I HOBOH KOHCTHTYUHH. Ho no crn

Tbe 48 fepMaHH.!I He MO>KeT 6hITb KOHCTHTYUHOHHLIM nyreM npeapameHa 

H3 pecny6JIHKH B MOHapxmo. IlOJIHOMO'IHe peuxcnpe3H)J.eHTa 6a3HpyeTC.!I 

Ha KOHCTHTYUHOHHOM onpe)J.eJieHHH. MeH.!ITh c noMOIUhlO TaKoro nonHo

MO'IH.ll KOHCTH'fYUHIO KaKHM-JIH6o HHLIM nyreM, KpOMe roro, KOTOpblH per

JiaMeHTHpoBaH eio caMOH, T. e. HHa'le, He>KeJIH B COOTBe'fCTBHH co CTaTbeH 

76, 6bIJIO 6LI aHTHKOHCTHTYUHOHHO. BMeCTe c TeM HH B KOeH Mepe He HC

KJIIO'lalOTC.ll Te MeponpH.lITH.ll peuxcnpe3H)J.eHTa, KOTOp1>1e BMeIIIHBalOTC.!I B 

OT)J.eJibHbie onpe)J.eJieHH.ll KOHCTHTYUHH H TaKHM o6pa30M C03)J.alOT HCKJllO

'leHH.ll, He OTMeH.!llOIQHe KOHCTHTYUHH. TaKHe (HaJBaHHLie TaK 3 . .51Ko6H25 ) 

«HapyrneHH.ll» OT)J.eJibHbIX KOHCTHTYUHOHHLIX CTaTeH He BHOC.!IT B KOHCTH

TYUHIO H3MeHeHHH, He JIHlllalOT ee CHJibl H He ynpa3)J.H.!llOT ee. 0HH COCTaB

JI.lIIOT THilH'IHOe cpe)J.CTBO )J.HKTaTyphl: nyreM HCKJIIO'leHHH H3 HeKOTOpbIX 

KOHCTH'fYUHOHHLIX onpe)J.eJieHHH cnacTH caMy KOHCTHTYUHIO B ueJIOM. 

A. K01tcmumyt{uR KaK ycJ106ue 

«D6U1ecm6e1t1tou 6e3onacHocmu u nopROKa» 

KaK uenoe KOHCTH'fYUH.ll He TOJihKO ocTae'fC.!I uen1>10 acex Mep, oroaapH

aaeMLIX B CTaTbe 48. 0Ha OCTae'fC.!I TaK>Ke onpe)J.eJI.!llOIQHM OCHOBaimeM 

COOTBe'fCTBYJOIUHX npe)J.IlOChlJIOK. KoHCTH'fYUH.!I onpe)J.eJI.!le'f qiytt)J.aMeHTaJih

HYIO opraHHJaUHIO rocy)J.apcrna H pernaer aonpoc o TOM, B 'leM co6crneH

HO 3aKJIIO'lae'fC'1 nop.ll)J.OK. Il03TOMY He BCe KOHCTH'fYUHOHHble onpe)J.eJieHH.!I 

o6Jia)J.alOT 0)1.HHaKOBblM it>aKTH'leCKHM 3Ha'leHHeM, H c IlOJIHTH'leCKOH TO'IKH 

3peHH.!I onaCHblM 3JIOynOTpe6neHHeM 6hIJIO 61>1 HCilOJib30BaTb KOHCUITYUfflO 

)J.Jl.!I roro, 'IT06bl 3ailHCaTb B Hee B Ka'leCTBe OCHOBHLIX H KBa3HOCHOBHblX 

npaa ace MhICJIHM1>1e YCTPeMJieHH.ll cep)J.ua. Cymecrno BC.!IKoii: KOHCTH'I)'

UHH COCTaBJI.lleT opraHH3aUHOHHa.!I CTOpOHa. TaK C03H)J.ae'fC'1 e)J.HHCTBO ro

cy)J.apcrna KaK HeKoero nop.!I)J.Ka. B KOHCTHTYUHH CKa3aHo, KaKoii: nop.!I)J.OK 

B rocy)J.apCTBe .!IBJl.!le'fC.!I HOpMaJihHblM. Ee 3a)J.aqa H ee ueHHOCTb COCTOHT B 

ii>YH)J.aMeHTaJihHOM pa3perneHHH cnopoB 0 TOM, 'ITO npe)J.CTaBJI.!le'f co6oii: 

o6mecTBeHHhIH HHTepec, o6mecrneHHM 6e3onaCHOCTb H nop.!l)J.OK (a Ha TIOT 

25 Die Diktatur des Reichspriisidenten, Veroffentlichungen der Vereinigung der Deutschen 
Staatsrechtslehrer. Heft l. Berlin; Leipzig, 1924. S. I 09. 
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Bonpoc paJJIH'IHble CTOpOHbl H naPTHH OTBe'laJOT no-pa3HOMy, TaK 'ITO eCJIH 

6bl KIDK,ZtbIH npHHHMaJI perneHHe 06 3TOM CaMOCTOJITeJibHO, rocy.u.apCTBO 

npocro Hc11eJJio 6b1). Ilom1me o6mecTBeHHOH 6eJonacHOCTH H nopJl,l{Ka 

HHTepeCHO He TOJibKO B acneKTe IlOJIHQeHCKOI'O npasa, OHO o6pa3yeT H KaTe

ropmo npasa KOHCTffTYQHOHHOI'O. IloJIHTH'leCKH HaHBHbIM H IOpH,ll.H'leCKH 

HenpaBOMepHbIM 6bIJIO 6bI HCilOJib30BaTb 3,ll.eCb H,ll.HJIJIH'leCKOe, <<,L(OMap

TOBCKOe» IlOHJITHe IlOKOJI H 6eJonaCHOCTH H, HCXO,ll.JI HJ a,D.MHHHCTPaTHBHO

npaBOBbIX npe,D.CTaBJieHHH, KaK OHH ccpopMHpOBaJIHCb B paMKax IlOJIHQeH

Cl(J)I'O npasa B HHTepecax orpaHH'leHHJI nOJIHlleHCKHX IlOJIHOMO'IHH c Il03HQHH 

npaBOBOI'O rocy.n.apCTsa, IlbITaTbCJI coopy.n.HTb ,ll.HKTaTYPy, KOTOpa.11 OXBaTbl

BaJia 6h1 uenoe rocy.u.apcTBo26 • qTO rocy.u.apcTBO npe.n.cTaBJUieT co6on KaK 

QeJIOe, pernaeT HMeHHO KOHCTHTYQHJI, opHeHTHPYIOW:aJICJI Ha TO nOJIO)((eHHe 

.u.en, KOTopoe npe.n.crnBJI.11eTc.11 HOpMaJibHbIM. Bo sropoM a6Jaue CTaTbH 48 
IlO.ll.Pa3YMeBaeTCJI CHTYaQHJI, OTKJIOHJllOW:aJICJI OT HOpMbl, H IlOTOMY OHa npe

,ll.OCTaBJIJleT qpe3BbI'laHHOe IlOJIHOMO'IHe, KOTOpoe ,ll.OJl)((HO IlOMO'lb B03Bpa

THTbCJI K HOpMaJibHOH CffTYauHH. Ho CTan.11 48 J1BJIJ1eTc.11JIHIIIb11acn10 scry

nHsrneif B ,D.eHCTBHe KOHCTHTYQHH. Ilo3TOMY perneHHe 0 TOM, 'ITO JIBJIJleTCJI 

HOpMaJibHbIM, a TaK)((e 'ITO npe.n.crnsJIJleT co6oif o6mecTBeHHaJI 6eJonac

HOCTh H nop)J:,ll.OK, He MO)((eT 6bITb npHHJITO B COOTBeTCTBHH c 3TOH CTaTbeH, 

eCJIH OCTaJlbHaJI KOHCTHTYQHJI HmOpHpyeTCJI. TO'IHO TaK )Ke HHKaKoe KOH

CTHTYQHOHHOe yqpe)((,ll.eHHe KaK TaKosoe He MO)((eT yrpo)((aTb o6meCTBeH

HOH 6eJonaCHOCTH H nop.11.D.KY, a IlOTOMY He MO)((eT H 6bITb ynpa3,D.HeHO 

B COOTBeTCTBHH co CTaneif 48 no.n. TeM npe,D.JIOI'OM, 'ITO 3TO He06XO,ll.HMO 

.ll.JIJI Hx soccrnHoBJieHHJI. B TOH cpopMe, B KaKon o.n.Ho Bbipa)((eHHe Kapca HJ 

ero BbICTynJieHH)J: nepe.n. MIOHXeHCKHM Hapo,D.HbIM C}'.ll.OM 11 Maprn 1924 r. 

26 JllfllIL B .D.Byx CJJOBax H}'JKHO YK3.JaTL Ha TO, qTQ pa3BlfTLie B yqeHlflf 06 a.D.MlfHHCT

paTHBHOM npaee npHHQHnLI .o.eiiCTBHH nOJJlfQlflf He llBJllllOTCll onpe.o.eJJllJOJQHMlf .lJ.Jlll .lJ.HKTa

TYPLl. B oco6eHHOCTH :no KacaeTcll Toro npttHQttna, qTO aKQHll .D.OJJJKHa 6LJTL B nepeyJO 

oqepe.D.L HanpaBJJeHa TOJJLKO npOTHB HapywttTeJJJI, lfJJlf TOqKlf 1peHHll Ha nonHueiiCKO

npasoeoe qpe1BL1qaiiHoe nonoJKeHHe, npttHQttna copaJMepHOCTlf ( ecntt OH He BLipOJK.D.aeT

Cll B npocryJO 6aHaJJLHOCTL), pa11mqeH1fll lfH.lJ.lfBlf.lJ.YaJJLHOH If BCeo6JQeii YTP03LI If T. n. 

EcTL pa3HHQa B TOM, lf.lJ.eT pe% 06 ycnOBlflf .lJ.Jlll KOHTpOJJHpyeMoro 06pa1a .o.eiiCTBHH (KaK 

B cnyqae .o.eiiCTBHH nOJJHQlflf B COOTBeTCTBlflf c § I 0 II 17 CBO.D.3 33KOHOB IlpyccHlf) lfJJlf JKe 

0 npellnOCLIJJKax T3KOH npouellypLl, nplf KOTOpoii MOlKeT npOH30HTlf Bee, qero nOTpe6yeT 

nOJJOJKeHlfe lleJJ. TOT <j>aKT, qTO fpay He BlflllfT 3TOH npHHQHnlfaJJLHOH pa3HlfQLI MelKlly 

nonttueiiCKlfMlf If lllfKTaTOpCKlfMlf nOJJHOMOqlfllMlf, npttllaeT COlleplKaJQHMCll B ero KHHre 

paccYJKlleHlfllM npttMeqaTeJJLHYJO y1ocTL. ToJJLKO B KaqecTBe KYPLe1a CTOHT ynoMllHYTL 06 

OllHOii CTaTLe lf3 «KenLHHllle UaiiryHr» OT 23 <j>espaJJll 1924 r., rne OllHH IOpttcT 061.llBJllleT 

Hlfqero He 1Haqa1QHM pacnop11JKeHtte OT 8 lleKa6p11 1923 r. o BHeceHHH lfJMeHeHttii B 1aKOH 

06 OKKYnal{lflf, noTOMY ~o JaTparneaeMLie HM JIHL{a He llBJllllOTCll-lle HapyllllfTeJlllMlf. Ilplf 

«Hatt6oJJee llllfpOKOM, KpaiiHe COMHlfTeJILHOM TOJIKOBaHHlf CTaTLlf 48 repMaHCKOH KOHCTlf

TYUlflf, KOTOpoe, KOHeqHo JKe, He onpae.o.aHO Hlf llOCJJOBHOH <j>opMyJJttpOBKOH, Hlf lfCTOptteii 

C03.D.aHlfll TeKCTa», peiixcnpellflleHT 6Y.lJ.TO 6LI .lJ.OJJlKeH noBLIClfTL «OTBeTCTBeHHOCTL If Tex 

rpalK.D.aH, KOTOpLie B HapyllleHHllX He yqacTBOBaJJlf», OllHaKO If 3TOro 3lleCL HeT If T. Jl. 
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6hIJIO npuae,n:eHO B raJeTHbIX coo6memrax - HCXO,LVI HJ CTaTbH 48 MO)l(HO 

c<l>opMHpOBaTb ,[(HpeKTopmo, H Ha ee OCHOBe «BnOJIHe B03MO)l(HO» JIHIIIHTb 

CHJibl BCIO KOHCTHT)'UHIO rocy.n:apcTBa (<OTO OKa)l(eTC.11 BnOJIHe B03M0)1(

HhIM, 3TO JIHIIIb npaBOBOH aonpoc» ), - 3TO B033peHHe .llBJI.lleTC.11 IOpH.D:H

qecKOH OIIIH6KOH. CHJibl MOryT 6bITb JIHIIIeHbl TOJibKO nepequcJieHHbie BO 

BTOpOM npe.n:no)l(eHHH ceMh OCHOBHbIX npaa. Hu KaKHe-TO .n:pyrue KOHCTH

T)'UHOHHbie onpe,n:eJieHH.11, HH KOHCTHTYQH.11 B ueJIOM He MOryT 6b!Th KOHCTH

TYUHOHHbIM o6paJoM OTMeHeHhI c noMOIUblO 3TOH cTanu27 . HapR.D:Y c npo

qHMH, paJBHBaeMbIMH HH)l(e, npHqHHaMH, B qacTHOCTH nOToMy, qTo 

<l>YH.D:aMeHTaJibHOe nOHJITHe CTaTbH 48, o6meCTBeHHa.ll 6eJonaCHOCTb H no

p.11,n:OK, acer.n:a MO)l(eT 6b!Tb onpe,n:eJieHO TOJibKO B npHMeHeHHH K caMOH 

KOHCTHT)'UHH. CTano 6bITh, TO, ~o HeMeuKoe rocy.n:apcTBO .11BJI.11erc.11 pec

ny6nHKOH, no CMhICJIY CTaTbH 48 HHKor.n:a He MO)l(eT npe,n:cTaBJI.llTh yrpo3y 

o6mecTBeHHOH 6eJonacttocrn H nop.11.D:KY· HeMHOro no-,n:pyroMy .n:eno 06-

CTOHT, KOr,n:a Mbl cnpallIHBaeM, MO)l(eT JIH pa,n:H YCTPaHeHHJl rpo3.11meii KOH

CTHTYQHH onacHOCTH 6b!Th HapyllleHa Ta HJIH HHa.11 ee CTaTb.11 HJIH MO)l(HO JIH 

BOCnpell.llTCTBOBaTb aHTHKOHCTHryllHOHHOMY 3JIOynQTPe6neHHlO KOHCTHT)'

UHOHHbIMH yqpe)l(.!l:eHHJIMH. 3.n:ech paCCMaTpHBaeMa.11 CTaTh.11, KOHeqHo, npe

.D:OCTaBJIJleT qpe3BbiqaiiHO IIIHpOKOe npOCTPaHCTBO .D:JI.11 caMOCTO.llTeJibHhIX 

pellleHHH OTHOCHTeJibHO TOro, 'ITO ,n:eHCTBHTeJibHO .llBJIJleTC.11 KOHCTHT)'UHOH

HhIM. Ho npe)l(.!l:e acero .n:eno 3,n:ecb B TOM, ~o6hl ycTaHOBHTh nepBhIH ace

o6muii 6apbep nepe.n: co.n:ep)l(amuMc.11 a crane 48 noJIHOMoqueM. OH co

CTOHT B TOM, qro KOHCTHT)'UHOHHbie yqpe)l(.!l:eHHJl KaK TaKOBbie H KOHCTHryuH.11 

B ueJIOM HHKor.n:a He MOryT 03HaqaTb yrp03hl no CMbICJiy TOro HJIH HHOro 

KOHCTHryllHOHHOroonpe.n:eneHHJl. 

B. HenpuKoc11.0Be1mb1u op2a11.u3at1uo11.11.b1U MUH.UMYM 

co21iac11.o cmambe 48 

,[(JI.11 acex Mep, npHHHMaeMbIX cornacHO nepBOMY npe,n:JIO)l(eHHlO BTO

poro afoaua CTaThH 48, a TOM qucne H <l>aKTuqecKoro xapaKTepa, cyme

cTByeT eme O.D:HH a6COJilOTHhIH npe,n:eJI, ycraHaBJIHBaeMbIH B CHJIY Toro, 

qTo CTaTb.11 3Ta co.n:ep)l(HT B ce6e MHHHMYM opraHH3aTOpCKHX noJIHOMO

quu, KaKOBOH, cne.n:oaaTeJihHO, He MO)l(eT 6hITb COKpameH B CBOeM COCTa

Be H orpaHHqeH B HCnOJIHeHHH COOTBeTCTBYIOIUHX <l>YHKUHH. B 3TOH CTa

The npe)l(.!l:e acero yqpe)l(,n:aeTc.11 HeKa.11 KOMneTeHUH.11, npuqeM 3TO 

27 Cnosa Eeiiepne Ha 407-M 3aceJiaHHH peiixcrara 7 MapTa 1924 r. (Berichte. S. 12 676): 

«HecKOJILKO MCCJIUCB H33a.11, KOrJia Bee IllJIO K ycTaHOBJICHHJO .11HKTaTYPLI, KaKOC-TO BpeMJI 

BCepLe3 HOCHJIHCL c HJieeii, 6y.11TO peiixcnpe3H.11CHT B Ka'leCTBe '1pe3BLNaiiHOH MepLl no 

CTaTLe 48 MOlKCT nonpocry H3.1laTL cosepllleHHO HOBYIO KOHCTHTYUHIO. c no3HUHH npaBO

BOro rocyJiapCTBa TaKoe pellleHHe c noJIHLIM Ha TO npaBOM OTKJIOHJICTCJI». 
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KOMneTeHLUUI peH:xcnpe3H)l;eHTa. qTO 03Haqaer CJIOBO «peH:xcnpe3H)leHT», 

HBCTBYeT OnHTb-TaKH TOJihKO H3 caMOH KOHCTHTYUHH. c npaBOBOH TOqKH 

3peHHH Mepbl, B03MO)l(Hhie cornaCHO CTaThe 48, KOMneTeHTeH npHHHMaTb 

TOJihKO KOHCTHTYQHOHHhIH peH:xcnpe3H)leHT, a He KaKOe-HH6y.nh JIHQO, )1;0-

CTHrrnee 611aro.u:apH caMOH 3TOH CTaThe noJIO)l(eHHH, COOTBeTCTBYIOIQero 

npeJHJJ:eHTCKOMY nocry. Ha ocHoBaHHH 3TOH CTaThH peH:xcnpe3H)l;eHT He 

MO)l(eT TalOKe npOJJ:JIHTh cpoK csoeH: co6cTBeHHOH CJiy)l(6bI HJIH nhITaThCH 

KaKHMH-.iIH6o .npyrHMH cpeJJ:CTBaMH BhI3BaTb TaKoe cl>aKTuqecKoe COCTOH

HHe, KOTopoe .neHCTBHTeJibHO BH)l;OHJMeHHeT KOHCTHTYQHOHHhIH HHCTHryT 

npe3H)l;eHTCTBa. B 3TOM JaKJIIOqeHa nepsag OCHOBOnonararoIQaH H HeycT

paHHMaH CBH3h c .neH:cTByIOIQeH KOHCTHryuueH:. Mepbl, orosopeHHhie B 

CTaThe 48, )lOJl)l(HhI (cornacHO CTaThe 50) 6hITh CKpenJieHhI no.nnHChlO 

peHXCMHHHCTpa. Tipe3H)leHT, %H .neHCTBHH He JaBHCeJIH 6bl OT 3TOH BH3hl 

H TeM caMbIM He no)lJie)l(aJIH 6bI KOHrpOJIIO co CTOpOHhl cl>e.nepaJibHOro 

npaBHTeJibCTBa, ~e He 6bIJI 6bI peH:xcnpe3H)leHTOM B KOHCTHTYUHOHHOM 

CMhICJie. CTano 6hITh, cl>e.nepanbHoe npaBHTeJihCTBO TO)l(e JJ:OJI)l(HO coxpa

mlThCH npH scex o6CTOHTeJihCTBaX, npuqeM B CBOeM KOHCTHTYUHOHHOM 

BH)le, T. e. KaK npaBHTeJibCTBO, KOTOpoe (cornacHO CTaTbe 54) )lJIH HCnOJI

HeHHH CBOHX )lOJl)l(HOCTHhIX o6H3aHHOCTeH Hy)l()laeTCH B JJ:OBepHH peH:xc

rara. MeponpHHTHH peH:xcnpe3H)leHTa, KOTOpbIMH B COOTBeTCTBHH co BTO

pbIM a63aueM CTaThH 48 npHOCTaHaBJIHBaeTCH .nej{TeJihHOCTh JeMeJibHhIX 

npaBHTeJihCTB, HanaraeTCH Janper Ha HCnOJIHeHHe CJI~e6HbIX o6H3aHHO

CTeH JeMeJibHhIMH MHHHCrpaMH H Ha HX MeCTO HaJHaqalOTCH .npyrue JIHUa, 

T. e. Mepbl, KOTOphie npHHHMaJIHCh npOTHB TiopHHrHH (pacnopH)l(eHHjl OT 

22 Mapra 1920 r. H OT 10 anpenH 1922 r.) H npOTHB CaKCOHHH (pacnopH

)l(eHHe OT 29 OKTH6pH 1923 r. ), cornaCHO BTOpOMY a63auy CTaThH 48 .no

nycTHMhl. Tio.no6Hbie Mepbl 6bIJIH 6bl He.nonycTHMhl B OTHOilleHHH cl>e.ne

panbHOro npaBHTeJihCTBa, nocKOJihKY cl>e.llepanhHOe npaBHTeJihCTBO caMO 

B KaqecTBe COCTaBHOH qacTH BXOJJ:HT B ynOMj{HYThIH opraHHJaUHOHHhIH 

MHHHMYM, KOTOpbIH npe)l;nOJiaraeTCH B pernaMeHTHPYIOIQeH qpe3BhiqaH:

HOe noJIO)l(eHHe CTaTbe 48 H KOTOpbIH He MO)l(eT 6bITh ynpa3)lHeH HJIH 

orpaHuqeH .na)l(e npHHHTHeM cl>aKTuqecKHX Mep. To o6croueJihCTBO, qro 

cornaCHO CTaTbe 53 KOHCTHTYUHH fepMaHHH peH:xcKaHUJiep H MHHHCTpbl 

HaJHaqaJOTCH H CHHMalOTCH c )l0Jl)l(HOCTH peH:xcnpe3H)l;eHTOM, B coqeTa

HHH co CTaTbeH 48 MO)l(eT cnoco6CTBOBaTb HecopaJMepHOMY pocTy noJIH

rnqecKoro BJIHHHHH peH:xcnpeJHJJ:eHTa, ecnu peH:xcrar He co6upaeTcH HJIH 

eCJIH B peJyJihTaTe qacroH: CMeHbl KOaJIHUHH Jarpy.n:HeHO npHHHTHe perne

HHH 0 BbIHeceHHH He.nosepHH. 0.n:HaKO 3TO HHqero He MeHHeT B TOM, qTO 

no KOHCTHTYQHH KOHTpOJih co CTOpOHhl npaBHTeJibCTBa, 0611eqeHHOro .no

sepueM peH:xcTara, )l;OJI)l(eH coxpaffj{ThCH. HaKOHeu, K HenpHKOCHOBeHHO

MY opraHmauuoHHOMY MHHHMYMY no craThe 48 HapH.llY c peH:xcnpeJH

.neHTOM H cl>e.nepaJihHhIM npaBHTeJihCTBOM OTHOCHTCH H peH:xcTar, npuqeM 
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TO)l{e B TOM BH,ne, B KaKOM OH cymecTByeT KaK KOHCTHTYQHOHHbIH HHCTH
TYT cornacuo KOHCTHTYUHH 1919 r. 3.necL noJIHTHqecKu BJiaCTL peuxc
npe3H,neuTa TO)l{e MO)l{eT CTaTb oqeub BeJIHKa, eCJIH nOJIHTHqecKHe B03-
MO)l{HOCTH CTaTbH 48 coqeTalOTCJI c .npyrnMH KOHCTHTYUHOHHblMH 
B03MO)l{HOCUMH. Kpauue ueo6blqHLIM ,nng npe3H,neuTa pecny6nHKaucKo
ro rocy.napcTBa o6pa3oM 3TO npoHcxo,nHT B cnyqae pocnycKa peuxcrnra 
B COOTBeTCTBHH co CTaTbeH 25 KOHCTHTyuHH (H6o TaK Ha3blBaeMIUI ua.n-
30pHIUI KOMHCCHJI, Ha3HaqaeMIUI cornacuo BrOPOMY afoauy CTaTbH 35 pa,nH 
co6JIIO,neHHJI npaB uapo.nuoro npe,ncTaBHTeJibCTBa, ue MO)l{eT BbIHOCHTb 
BOTYM ue.n;oaepH" cornacuo crnTLe 54 HJIH JIHlllaTL CHJibl MepLI peuxcnpe-
3H.n;eurn cornacuo TPeTLeMy afoauy cTaTLH 48). Ho peuxcnpe3H.n;eury ue 
.ll03BOJieHO, CCbIJIIUICb ua CTaTblO 48, npenJITCTBOBaTb TOMy, qTo6bI B ycTa
HOBJieHHbIH KOHCTHryQHeH cpoK 6bIJI H36pau H C03BaH HOBblH peifxcrnr. 
Ou He MO)l{eT OTMeHHTb HJIH yaeJinqHTb ycTaHOBJieHHbIH BTOpbIM afoaueM 
25-H CTaTbH 60-.nneBHbIH cpoK ,nng npoae,neHHJI HOBbIX Bbl6opoB, He MO
)l{eT CBOHMH pacnopg)l{eHHJIMH BMelllHBaTbCJI B KOHCTHTYUHOHHOe H36H
paTeJibHOe npaao H npHHHMaeMbIMH MepaMH npenJITCTBOBaTb ero oc~e
CTBJieHHIO, He MO)l{eT ynpa3,D;HHTb rapaHTHpoaauuyio CTaTbeH 125 CB06o.ny 
BbI6opoB. 0.nnaKO OH MO)l{eT npHHHMaTb MepbI, KOTOpble, no ero MHeHHIO, 
06ecneqHaa10T cao6o.ny BL16opoa, H, ecJIH noTpe6yercg, caM pelllaeT, 
B qeM B TOM HJIH HHOM KOHKpeTHOM cnyqae COCTOHT 3Ta cao6o.na. Ha 
OCHOBaHHH BTOporo afoaua CTaTbH 48 OH He MO)l{eT ( HanpHMep, CCbIJIIUICb 
KaK ua 3KOHOMHqeCKYIO Mepy ua noTpe6HOCTb CTa6HJIH3aUHH BaJIIOTbI) 
COKpalUaTb KOJiuqeCTBO .nenYTaToB; c nOMOIUblO 3TOro H3JII06JieHHOro ap
ryMeHTa ue.nonycTHMO 6Lmo 6L1 ,na)l{e JIHlllaTL .nenYTaToB peuxcrnra ux 
KOHCTHTYUHOHHOro npaaa 6ecnJiaTHOro npoe3,na no BCeM )KeJie3HblM .no
poraM repMaHHH H npaaa Ha KOMneHCaUHIO. HenpHKOCHOBeHHOCTb .neny
TaTOB peuxcrnra (Ho He nau.n;Taroa) TO)l{e Jamumeua npoTHB Mep, npHHH
MaeMLIX cornacHo cTaTLe 48, anpoqeM, TOJILKO a caMLix y3KHX npe.nenax, 
YCTaHaBJIHBaeMbIX CTaTbJIMH 36--38 KOHCTHTYUHH. O~eTHble C06paHHJI 
nepe.n H36HpaTeJIJIMH cio.na 6L1 ue nonanH28 , H ~ TeM 6onee ace opraHH-
3aUHOHHLie napTHHHLie MeponpHUHJI H napTco6paHHJI. Ecnu 6L1 HMeJI Me
CTO KpaHHHH cnyqau H BbI6opb1 Boo6me He MOrJIH 6bl COCTOJITbCJI HJIH 
.n;eHCTBHTeJILHO y)l{e HeJib3JI 6bIJIO 6LI C03BaTb peuxcTar (uanpnMep H3-3a 

28 CM. perneH11e, npHHl!Toe peiixcTaroM 7 HIOJill 1923 r. Ha ocHoeaH1111 Jal!BKH KeHeHa 

(Ors. N 6100): .zmpeKTllBbl, npHHllTLie JeMJillMll Ha OCHOBe qpe3BLI'!aiiHLIX pacnopl!JKeHHii, 

B OTHOUieHHll JienyraTOB He np11MeHl!IOTCll. Ilp11 OTCpO'!Ke 3ace11aHllH peHXCTara Jienyra

TaM B llCilOJIHeHllll llX MaHJiaTOB He JIOJIJKHLI npenl!TCTBOBaTL Hl!KaKHe IlOJil!QeiicKHe MepLl, 

npH'leM OT'leTLI nepe11 113611paTeJillMll JIOJIJKHLI 6LITL BKJIIO'leHLI B llCilOJIHeHHe MaHJiaTa. 

B oCTaJILHOM peiixcTar, ccLmallCL Ha cymHoCTL napJiaMeHTCKOro rocy11apcTea, npoc11T He 

npenl!TCTBOBaTL JienyraTaM np1111cnOJIHeHllll llX MaHJiaTa (BKJIIO'lall opraHH3aQlllO co6pa

HllH JlJlll OT'leTa nepe1111J611paTeJil1Mll) Hl!KaKllMll IlOJil!QeiicKllMll MepaMH. 
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TOfO, 'ITO 66JibWaJI 'laCTb TeppHTOplfH repMaHHH 6hIJia 6bl OKK)'nHpOBaHa 
BparoM, HJIH no TOMY no.n.o6HblM npH'IHHaM), TO BOnpoc 6bl CTOHJI 0 npu
MeHeHHH qpe3BhI'laHHOro 3aKOHO,D.aTeJihCTBa, a He 0 KOHCTHTYUHOHHOM 
nOJIHOMO'lHH CTaThH 48. 

C. 02pa1m"e11.ue npu11.RmueM Mep u noH.Rmue Mepbl 

Ilocne,D.HHH 6apbep ,ll.JIH nOJIHOMO'lHH peifxcnpe3H,D.eHTa MO>KHO Bhl
CTPOHTh Ha OCHOBaHHH caMOH CTaThH 48 nocTOJihKY, noCKOJihKY peifxcn
pe3H,D.eHT MO>KeT npnHHMaTh TOJihKO Mep&1. CnoBo «MepbI», no Bceii BH
.D.HMoern, 6hrno Bh16paHo 3,neeh He enyqaiiHo, u6o u npoeKT Ilpeika (§ 63), 
u nepBhIH npaBnTeJiheTBeHHhIH npoeKT roBopunu ew;e o «paenop11>KeHn-
11x». Ha 14 7-M 3aee.n.aHHH HaunoHaJihHoro eo6paHHH 3 Maprn 1920 r. 
(Bd 332. S. 4642) .n.enyrnT .n.-p KoH 3aJIBnn: «Ha nepBhIX nopax - u TYT 
H npH3bIBalO B eBH,D.eTeJIH Beex 'lJieHOB KOHeTHTYUHOHHOH KOMHeeuu -
B xo.n.e o6ey>K,D.eHHH KOHeTHTYUHH HHKTO 83 Hae ,D.a>Ke B MaJIOH eTeneHH He 
npHHHMaJI B pae'le1' TY B03MO>KHOeTb, 'ITO MepbI, KOTOpbie B .n.yxe eTa
TbH 48 6hIJIO ,ll.03BOJieHO npHHHMaTb peifxenpe3H,D.eHry pa.nu BOeeTaHOB
neHHH o6w;eCTBeHHOH 6e3onaeHOeTH" nopH,D.Ka, OKa>KYTeH 'leM-TO HHhIM, 
He>KeJIH BHewHero xapaKTepa paenopx>KeHHHMH no BOeeTaHOBJieHHIO Ha
pyweHHOH 6e3onaeHOeTH H enOKOHCTBHH. 3To eTaHOBHTCH eoBepweHHO 
HeHo, eeJIH npHHHTh BO BHHMaHne, 'ITO onpe,neJieHHe ,,B enyqae Ha,no6Ho
eTH BMeWHBaTbeH e noMOW:blO BOOpY>KeHHOH eHJibl" BBO,ll.HTeH HeKJIIO'lH
TeJihHO B ¢opMe npu,naTO'IHOfO npe,D.JIO>KeHHH, OT,D.eJieHHOfO OT rnaBHOro 
3anHTOH. y Beex Hae - " BO Beeii neTOpHH npHMeHeHHH oea,D.HOro noJio
>KeHHH TO>Ke He 6hIBaJIO HHa'le - nepe.n. rna3aMH 6hIJI TOJihKO TOT enyqaii, 
Kor.n.a eyw;eerny10w;11x opraHoB roey.n.aperneHHoif 6e3onaeHoeTn Morno 
6bi OKa3aTbeH He,noeTaTO'lHO " ,ll.JIH BOeeTaHOBJieHHH o6w;eeTBeHHOro no
pH,D.Ka, no MHeHHIO peiixenpe311,neHTa, noTPe60Ban11eh 6h1 oeo6h1e Mepb1, 
B 11aeTHOeT11 Mo6unu3auu11 BoiieK peifxeBepa». B oeHoBe 3Toro BhleKa3hI
BaHHH, Ba>KHOro ,ll.JIH HeTOpHH B03HHKHOBeHHH BTOporo afoaua eTaTbH 48, 
ne>KHT 113,naBHa xapaKTepttoe ,D.JIH Teop1111 npaBoBoro roey.n.apeTBa npe.n.
ernBnett11e o TOM, 'ITO nMeHHO Henoepe,neTBeHHoe .n.eiieTBne, via armata 
proeedere " JII06oif TOJihKO <t>aKTH'leeKHH o6pa3 .n.eiieTBHH ,ll.OJI>KHhl 6bITh 
OT,neneHhI OT HOpMaJihHOH, ¢opMaJIH30BaHHOH npaBoBoii npoue,nyphL Ha 
TOM >Ke 3aee,naHHH HaunoHaJihHOro eo6paHHH peiixeMHHHeTp IOeTHUHH 
lll11¢¢ep B03pa3HJI .n.enyrnry KoHy, 'ITO B OTHoweHHH npnH11MaeMh1x Mep 
orpaHH'leHHe He npe.n.yeMaTPHBaeTeH H BeJie,D.CTBHe 3TOro .n.onyCTHMhl 6hmH 
6hl eaMble pa3JIH'lHble - H 3aKOHO,D.aTeJihHhle, H a,D.MHHHeTPaTHBHhle, 
11 1111eTo ¢aKTw1eeK11e - Mephl 11 npe.n.oeTOpO>KHoeTH 11 'ITO .n.enyrnT Kott 
eaM npH3HaJieH, 'ITO peiixenpe3H,D.eHT MO>KeT npHHHMaTb Mepbl, n.n.yw:11e 
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Bpa3pe3 c cymecrny10m0M0 JaKoHaMu. 0.u.HaKo KoH Bee BpeMx roaopun 
TOJJbKO o Mepax, u npuBe.u.eHHbie HM np0Mepb1 - o6cTpen ropo.u.oB, npu
MeHeHue Ha HX ynuuax .sl)l.OBHTbIX raJOB " T. n. - .u.eMOHCTpnpyIOT oco-
6eHHO TnnuqHbie u xpKue cnyqau via armata procedere B npoTHBonoJJo)l(
HOCTb .u.eH:cTBHXM, o6neqeHHbIM B npaBoayro cpopMy. K CO)l(aJJeHHIO, orneT 
.u.enyrnrn peHXCMHHHCTPY He JaTparnaaeT CyTH .u.ena, B HeM TOJJbKO no.u.
qepKHBaeTC.sl, qrn KoH He cquTaeT nmpoKue noJJH0Moq0.s1 peH:xcnpeJH.U.eH
Ta He06XO)l.HMbIMH, qTo B HameM cnyqae ~e He HHTepeCHO. 

Ho )l.JJj[ npaBOBoro MbIIillleH}fj[ ocTaeTcx Cyll.(eCTBeHHbIM To, ~o He Bcx
KHH JHaquMbIB B npaBOBOM OTHOllleHHH aKT HaJblBaeTC.sl MepoH:. IloKaJareJJb
HO, qro peHXCMHHHCTp lOCTHUHH B CBOeM noxcHeHHH I'OBOpHT 0 JaKOHO)l.a
TeJJbHbIX u a)l.MHHHCTparHBHbIX Mepax, HO He o cy,nonpoHJBO.lJ.CTBe. Be.ll.b :mecb, 
B ccpepe OCyll.(eCTBJJeH}fj[ npaBOCY.lJ.IDI, .slCHO npoczynaeT KOHuemyaJJbHOe pa3-
JJ0qeH0e, KOTopoe )l.OJJ)l(HO .u.enaTu MbIIillleHue, pyKOBO.ll.CTByIOmeecx 0)1.eeH: 
npaBoaoro rocy.u.apcrsa. Hu O.U.HH ropucr He HaJOBeT «MepoH:» npome)l.llluH: 
pernaMeHTHpOBaHHyIO npoue.u.ypy" BbIHeceHHbIH no BCeH cpopMe cy.u.e6HbIH 
npnroBop. OH no CY™ cBoeH: npoTHBonoJJO)l(eH «npHH.slTHIO Mep». Ilocne
.U.Hee xapaKTepnJyeTC.sl TeM, ~o COOTBeTCTByIOll.(He .u.eH:CTB}fj[ B CBOeM co.u.ep
)l(aHHH onpe.u.eneHbl KOHKpeTHblM nOJJO)l(eHHeM )l.eJJ " ueJJHKOM no.u.quHeHbl 
CHTYaTHBHOH uenu, TaK qTo OHH, coo6paJHO noJJO)l(eHnIO .u.en, OT cnyqax K 
CJJyqaIO MeH.slIOT CBOe co.u.ep)l(aHHe " He HMeIOT nO)l.JJHHHOH npaBOBOH cpop
Mbl. IlpnHHMaeMax Mepa He HBJJj[eTC.sl Japaeee onpe.u.eneHHOH, aceo6meH: Hop
MOH pemeH}fj[, KaK 3TO 6bIBaeT B cnyqae cy,ne6Horo npuroBopa u nocKOJJbKY 
B 3TOM Boo6me COCTOHT ero cnpaBe)l.JJHBOCTb. ~bj[ TQ)l(e qyBCTBYeT ce6.s1 
HeJaBHCHMbIM noToMy, qrn BbIHOCHT npuroaop, pyKOBO.lJ.CTBYXCb HOpMaMH 
npasa, a He KOHKpeTHbIMH npuKaJaMH HJJH cn~eHHeM TOH HJJH HHOH nOJJHTH
qecKoH: uenu. HeJaBHCHMOcTb OT TaKHX KOHKpeTHbIX npnKaJOB KoppenupyeT 
c 3aBHCHMOCTblO OT JapaHee onpe.u.eJJeHHbIX HOpM. 3Ta OCHOBOnOJJararomax 
0)1.e.sl cy.u.eH:cKOH )l.e.slTeJJbHOCTH JITTeMH.sleTC.sl, KOr)l.a cy)l.bIO ucnOJJb3YfOT B Ka
qeCTBe cpe.u.crsa )l.JJj[ )l.OCT}f)l(eff}fj[ KOHKpeTHOH IlpaKTHKO-nOJJUTHqeCKOH ueJJH, 
KOr.u.a TPH6yean npuHnMaeT pemeH}fj[ He coo6paJHO Japaeee ycraeoBJJeHHbIM 
npasoBbIM HOpMaM, a TaK, KaK 3TO B .u.aHHOM cnyqae TPe6yeTc.s1 )l.JJj[ .U.OCTH)l(e
H}fj[ TaKOH nonHTHqecKOH: uenu. Cy.u.e6HbIH npuroBop .U.OJJ)l(eH 6b1Tb HMeHHO 
cnpaae)l.JJHBbIM, .U.OJJ)l(eH 6b1Tb no.u.quHeH 0)1.ee npaBa. Caoeo6paJHe )Ke npu
HHMaeMoH: «MepbI» COCTOHT B ee JaBHCHMOCTH OT onpe.u.eneHHOH ueJJH, co
np.sl)l(eHHOH c KOHKpeTHbIM noJJO)l(eHHeM .u.en. CTano 6b1Th, Mepa no caoeMY 
noH.slTHIO ueJJHKOM no.u.quHeHa clausula rebus sic stantibus29 • CaMa oHa, ee 

29 nocKOJibKY e nocJieLIHHe roL1bI npaKTHKa npaeonpttMetteHHll " 10pHL1ttqecKall nme
parypa noJIHHTCll MHOJKeCTBOM CJI)"laiittb1x BbICKaJbieattttii o clausuls rebus sic stantibus, 
JL{eCb HYJKHO XOTll 6bl yKaJaTb Ha L{eiicTBHTeJibHO CHCTeMaTnqecKoe pacCMOTpetttte JToro 
eonpoca B KHHre 3. Kay<t>Matta (Kaufmann E. Die clausula rebus sic stantibus und das Wesen 
des Volkerrechts. Ttibingen, 1911). 
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co.nepX<aHHe, XO,!l ocym.eCTBJieHID! H nocJie,!lCTBIDI H3MeIDIIOTCJI OT CJI)"laJI K 

CJl)"laIO B 3aBHCHMOCTH OT nOJIOX<eHID! ,!leJI. 

To'IHO TaK X<e, KaK H cy.ne6HhIH npnrosop, MepoH: He MOX<eT 6hITh 

HHKaKaJI npaBOBaJI HOpMa, KOJib CKOpO B Heu ,!lOJIX<eH cyIQeCTBeHHblM o6-

pa30M BhipaX<<rrbCJI npaBOBOH npHHL{Hn, T. e. eCJIH OHa ,!lOJIX<Ha 6bITb npeX<

.ne scero cnpaBeMHBOH, no,!ltfHHeHHOH H.nee npasa. Toma oHa OKa3hIBa

eTCJI tfeM-TO HHhIM, H 60JiblllHM, HeX<eJIH TOJlbKO npe,!lOCTOpOX<HOCTb, 

npHHHMaeMaJI coo6pa3HO TOH HJIH HHOH c11yqaH:HoH: cnryaUHH. OpneHTa

LlHJI Ha npaBOBOH npHHL{Hn, a He Ha Ka~blH pa3 3aHOBO oueHHBaeMyIO 

KOHKpeTHYIO ue11ecoo6pa3HOCTb npn.naeT TaKOH HOpMe oco6oe ,!lOCTOHH

CTBO H OTJIH'faeT ee OT TOH HJIH HHOH «MepbI». fpaX<,!laHCKHH KO,!leKC -

3TO He KaKaJ1-HH6y.nh Mepa. Ero npHHUHnhI npeTeH.!lYIOT Ha HetfTO 6011h

IIIee, tfeM TOJihKO Ha ue11ecoo6pa3HOCTh, onpe.ne11J1eMy10 no110X<eHHeM .ne11. 

3TO oco6eHHO JICHO B OTHOIIIeHHH OCHOB ceMeHHOro npasa H npasa Ha

CJie,!lOBaHHJI. To'IHO TaK X<e HeJih3JI HaJsaTh MepoH: H KOHCTHTYLlHIO, no

CKOJihKY OHa npHHL{HnHaJihHO npeTeH,!lyeT Ha TO, 'fT06hI 6hITb OCHOBaHHeM 

rocy.napcTsa. Tio3TOMY B co6crneHHOM CMhICJie c11osa H3MeHeHHe KOH

CTHTYLlHH HHKoma He J1BJIJ1eTcJ1 MepoH:. HesepoJ1THaJ1 nyrnHnua, KOTOpaJ1 

MOX<eT nory6HTh rocy.napcrno B He MeHhIIIeH: Mepe, 'feM HeKoppeKTHOe 

npHMeHeHHe CTaTbH 48, B03HHKaeT, Kor.na npe.nycMOTpeHHblH B CTaTbe 76 
KOHCTHTYLlHH fepMaHHH nYTh H3MeHeHHJI KOHCTHTYLlHH HCnOJih3YeTCJI MJI 

npHMeHeHHJI TaKHX Mep, KOTOphie He H3MeHJllOT KOHCTHTYLlHIO, a HapyIIIa

IOT ee. 51, HanpHMep, CtfeJI 6bl aHTHKOHCTHTYLlHOHHbIM, eCJIH 6bl peH:xcTar, 

He BHOCJI H3MeHeHHH B TeKCT KOHCTHTYLlHH, B KaKOM-JIH60 KOHKpeTHOM 

CJiyqae noX<eJian pacnycTHTh caM ce6J1 He no npe.nnncaHHIO peH:xcnpe3H

.neHTa (cornaCHO CTaTbe 25), a no co6cTBeHHOMY peIIIeHHIO, HJIH eCJIH 6bl 

OH IlOCTaHOBJieHHeM, npHHJITbIM cornaCHO CTaTbe 76, CMeCTHJI peH:xcnpe-

3H,!leHTa B o6xo.n npoue.nyphr, npe.nnHcaHHOH CTaTbeH: 43. 3.nech qiopMa, 

npe.nycMoTpeHHaJI MJI H3MeHeHHJI KOHCTHTYLlHH, HenpasoMepHo ynoTpe6-

11J1Jiach 6h1 scero JIHIIIh MJI «npHHJITHJI Mep». BHeceHHe X<e B KOHCTHTY

LlHIO H3MeHeHHH He JIBJIJleTCJI «MepoH:» H, OTBJieKaJICb OT scex npO'IHX 

npH'IHH, YX<e Il03TOMY He.nonyCTHMO cornaCHO 48-H: CTaTbe30 • 

3TO pa3JIH'fHe He ycTpaHJleTCJI H He CTaHOBHTCJI 6ecnpe.nMeTHblM B 

CHJIY Toro, 'ITO CJIOBO «Mepa» He orpaHH'fHBaeTCJI TOJihKO BHeIIIHHMH 

npe.nocrnpoX<HOCTJIMH B yJKOM CMh1cne cnosa. 06IQHe pacnopJ1X<eHHJ1 

TOX<e MOrYT npHHHMaTbCJI B KatfeCTBe Mep, H 3TO .nonycTHMO no CTaThe 48. 

PeH:xcnpe3H.!leHT MOX<eT <<npHHJITh Mephrn, H3,!laB pacnopJ1X<eHHe. TaKHe 

30 TaKllM 06pa10M, ecn11 3TO npencTaBJJJleTCJI Heo6xon11M1.1M no BHe111Henon11T11'le

CKllM npll'll!HaM, Ha OCHOBaHllll CTaT!.11 48 He MOryT 6!.IT!. OTMeHeHE.I, K np11Mepy, 

II CTaT!.11 83, 88 llJJll 89 KOHCTllTYllllll repMaHllll, 'IT06!.I B!.InOJJHllT!. nnaH penapal{llH, AJIJI 

KOTOporo He Ha611paeTCJI 60JJ!.llillHCTBa, Heo6XOAllMOro AJJJI llJMeHeHllJI KOHCTllTYllllll. 
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pacnopR)f(eHml HMelO'f cony 3aKOHOB, noCKOilbKY RBilRIO'fCR npuKa3aMH, 
06uaTen1>HblMH K ucnonueumo aceMH oprauaMu anacTH u rpa)f(,L{aHaMu 
rocy.napcTBa. Oun MoryT CTaTh u uopMoH npnHRTHR cy.ne6HLIX peme
HHH, Ha OCHOBaHHH KOTOpOH BhlHOCHTCR cy,ne6Hh1H npurosop, ecnu TOilh
KO OHH BHemue uocu xapaKTep sceo6mux, 3apauee onpe.neneHHblX npe.n
nucauuu. Ta unu HHaR Mepa MO)f(eT cTaTi. ocuosauneM npasosoro aKTa, 
KOTOpbIH MepoH ~e He RBnReTCR, noCKOilhKY OH npomen qepe3 q,op
ManbHO-npaBOBYIO npoue.nypy" TeM OCB06o.nuncR OT Henocpe,llCTBeH
HOH 3aBHCHMOCTH OT KOHKpeTHOro nonO)f(eHHR .nen. IIo CBOeMy B03,lleH
CTBHIO Ha opraHbl snacTH u rpa)f(,L{aH rocy,napcTBa o6mue pacnopRX<eHHR 
~e npaKTH'IeCKH uen1>3R oTnH'IHTh OT Mep. 01>rno 61>1, o.nuaKo, uenpaso
Mepuo BOBCe OTKa3blBaTbCR OT IOpH,llH'IeCKHX pa3IlH'IHH TOilhKO H3-3a 
o,nuoro 3Toro so3,nencTBHR. Be.ni. B .npyrux cnyqagx BHOBh noRBnReTcR 
npaKTH'IeCKOe 3Ha'IeHue; B cnyqae npHHRTHR Mep, KOTOpbie npe,ncTaBnR
IOT co6ou o6mue npe.nnucaHHR, OHO, B qacTHOCTH, npORBnReTCR B TOM, 
'ITO npaso npHHHMaTb TaKHe Mepbl B COOTBeTCTBHH co BTOpblM a63aueM 
CTaTbH 48 He RBnReTCR 061QHM npaBOM 83,llaBaTh qpe3Bbl'IaHHhie nocTa
HOBneHHR, T. e. speMeHHhIM 3aKouo,naTeni.HhIM npasoM. B 6e30TnaraTeni.
HblX cny'IaRX nocne.nuee n03BOilReT 83,llaBaTb pacnopR)f(eHHR, BpeMeHHO 
06na.na10mue cunoH 3aKOHa, KOTOpble ,llOil)f(Hbl 6bITb nO,llTBepX<,neHbl 
06i.1tIHhIMH 3aKOHo,naTenhHblMH opraHaMH. IIpu 3TOM, HeCMOTpR ua cnem
HOCTh, pe'Ih MO)f(eT H,llTH 0 nonHOCTblO nO,ll'IHHeHHOM npaBOBOH u.nee 
npHHQHnHanbHOM HOpMupoBaHHH, KOTOpoe npeTeH,nyeT Ha 3HatieHHe He 
npOCTO npe.nocTOpOX<HOCTH, a no cymecTBy" «OKOH'IaTenhHO npaBHilb
HOro» npaBOBoro HOpMHpOBaHHR. qpe3Bbl'IaHHOe nocTaHOBneHHe, xorn 
" HOCHT speMeHHhIH xapaKTep, RBnReTCR 3aKOHOM B co6cTBeHHOM CMblcne 
cnosa. BTopou a63au crnnu 48 He CTaBHT ce6e ueni.10 npe.nocrnann 
peuxcnpe3H,neury TaKoe o6mee npaso H3,nasan qpe3Bbl'Ianui.1e nocrn
uosneHHR. KoHetIHO, nocKoni.KY qpe3Bbltianuoe nocTauosneune RBnReT
CR He 'IeM HHhIM, KaK HeKoeH MepoH, a HMeHHO TaK B 6onhllIHHCTBe 
cnyqaes u 6i.rnaeT, ero B TOM )f(e co.nep)f(aHHH MO)f(eT 03,naTh u peuxcn
pe3u,neHT. Pa3uuua nHIIIh B TOM, 'ITO 3TO 6y,neT ue apeMeuuoe 3aKouo.na
Teni.cTBO, a OTilH'IHOe OT Hero nonHOMO'IHe npHHHMaTb Bee Heo6xo,nH
Mble Mepbl, B TOM 'IHCne OT,llaBaTb o6mne npuKa3bl opraHaM BnaCTH " 
rpa)f(,llaHaM rocy.napcTBa. 

Cornacuo BTopoMy a63auy CTanu 48 peuxcnpe3n,neHT ue MO)f(eT Bbl
Hocun cy.ne6HhIH npnrosop, nOTOMY 'ITO TaKOBOH He C'IHTaeTCR MepoH. 
OH He MOX<eT BBO,llHTb B CHny HOBbie npHHUHilbl ceMeHHOro npasa" npa
Ba Hacne.nosaHHR, noCKOilhKY 3TO TOX<e BblXO,llHT 3a npe.nenbl npHHRTHR 
Mep. 0111u60'1HO 6i.rno 6i.1 .nonycTHTb" cymecTBOBaHHe .llBYX KOHCTHryUH
OHHhIX 3aKOHO,llaTeneu: Op,llHHapuoro, .neHCTByIOIQero cornacHO CTaTbe 68, 
H 3KCTPaop.nnuapuoro, - no crnne 48. Peuxcnpe3H.lleHT He RBnReTcR 
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JaKOHO)l.aTeJieM. OH He MO)l(eT COBepwaTL Bee Te aKTbl, KOTOpbie no KOH

CTHTYUHH npHBJIJaHbl K onpe.ueneHHOH npoue.uype H B peJyJibTaTe 3TOro 

npHo6peJIH qiopMaJibHO-npaBOBOH xapaKTep, a noTOMY J)l(e He JaBHCJIT OT 

O)l.HOro TOJibKO noJIO)l(eHHJI KOHKpeTHblX o6CTOneJibCTB, T. e. J)l(e He llB

JllllOTCll MepaMH. OH He MO)l(eT HJ)l.aBaTb $opManbHb1e JaKOHhI cornacHo 

cTaTLe 68 KOHCTHTYLIHH. CornacHo CTaTLe 45 eMy TaK)l(e He )l.OJBOJilleTCll 

Ha OCHOBaHHH CTaTbH 48 OObllBJillTb BOHHy; cornacHO CTaThe 85 -yTBep

)l()laTb npoeKT rocy.uapcTBeHHoro 6IO.ll)l(eTa HJIH TPaKToBaTb B KaqecTBe 

npHHHMaeMOH Mepbl npe.uycMQTPeHHblH B CTaTbe 18 <t>e.uepaJibHblH JaKOH. 

<l>opMaJIHJOBaB TaKHe aKTbl, KOHCTHTYUHll caMa HJ'bllJia HX HJ pll)l.a Mep. 

MephI, npHHHMaeMbie .llJlll soccTaHOBJieHHll 0611..1ecTBeHHoii 6eJonacHoc

TH H nOpMKa, no CBOeMy npaKTHqecKOMY peJyJibTary H nocJie)l.CTBHllM, 

6b1Tb MO)l(eT, H CXO)l.Hbl c TaKHMH aKTaMH, HO OHH HHKor.ua He 6bJBalOT 

TO)l()leCTBeHHbl HM B CBOeM npaBOBOM JHaqeHHH H .ueiiCTBHH. EcJIH 6bl 

BOHHa 6bIJia ofrbllBJieHa Ha OCHOBaHHH BTOporo a6Jaua CTaTbH 48, TO 

c TQqKH JpeHHJI Me)l()l.yHapO)l.HOro npasa 3TO BOBCe He 6bIJIO 6bI o6'bllBJie

HHeM BOHHbI. KoHeqHo, $aKTHqecKu peuxcnpeJH)l.eHT Mor 6b1 nosecru 

.ueno TaK, qro B peJyJihTaTe soiiHa 6h1 paJpaJHJiaCb. Ho 3TO HHKOHM o6pa

JOM HeJibJll npoTHBOnOCTaBHTb B KaqeCTBe BOJpa)l(eHHll npOTHB BBO)l.HMO

ro J)l.ecb paJnuquJI (no KpaiiHeii Mepe KaK nornqecKHH apryMeHT), H6o 

BOJMO)l(HOCTbIO HaqHHaTL BOHHY 6eJ HJ)l.aHHll qiopManhHOro JaKoHa, 

a paBHO H 6eJ CCbIJIKH Ha CTaTblO 48, o6na.uaeT H <t>e.uepanbHOe npaBHTeJib

CTBO. TaKoii )Ke $aI<TuqecKoii BOJMO)l(HOCTbIO pacnonaraeT, no-BH)l.HMO

My, H JII06oii yHTep-o$Huep, OT)l.alOll..IHH CBOHM 6oiiuaM npHKaJ nepeHTH 

rpaHHUY H OTKpbITb oroHb. Ho TaKHe BOJpa)l(eHHll y)l(e He HMeIOT .uena 

c IOpucnpy.ueHuueii. TipH IlOJIHTHqecKOM HCnOJibJOBaHHH npaBOBbIX BOJ

MO)l(HOCTeii Henpe)l.CKaJyeMble nocJie)l.CTBHll MOryT HHOr)l.a BbITeKaTb H HJ 

JII06oii .upyroii CTaTbH KOHCTHTYUHH, He TOJibKO HJ CTaTbH 48. Ho IOpH)l.H

qecKall JHaqHMOCTb 3Toro paJnuqeHHll TaKHM cnoco6oM He onposepraeT

Cll. c roqKH JpeHHll npaBOBe)l.eHHll TO, qTo COBepwaeTCll cornaCHO perna

MeHTHpOBaHHOH, ynopll)l.OqeHHOH npoue.uype, HHKor.ua He )l.OJI)l(HO 

CTaBHTbCll Ha 0.llHY )l.OCKY c peJyJibTaTaMH scero JIHWb npHHllTHll HeKHX 

Mep, nycTL )l.a)l(e $aKTHqeCKHH 3$$eKT B o60HX cnyqaJIX O)l.HHaKOB. 

B npasosoii npaKTHKe JHaqeHue 3Toro paJJIHqHJI MO)l(eT 6bITb nollcHeHo Ha 

cne.uy1011..1eM npuMepe: BOnpeKH CTaTbe 129 KOHCTHTYUHH fopMaHHH peiixc

npeJH)l.eHT Ha OCHOBaHHH CTaTbH 48 MO)l(eT OTCTPamITb qffHOBHHKOB OT 

HCnOJIHeHHll HX CJIJ)l(e6Hb!X 06J1JaHHOCTeii H HaJHaqaTb Ha HX MeCTO HO

Bb!X JIHU. OH MO)l(eT, KaK roBOpllT, HCnOJibJYll HeCKOJibKO HeToqHoe Bbipa

)l(eHHe, npHOCTaHaBJIHBaTb HCnOJIHeHHe qffHOBHHKaMH HX <i>YHKUHH HJIH 

CMe11..1aTb HX c COOTBeTCTBYIOll..IHX nOCTOB. Me)l()ly TeM BCe 3TO TOJibKO 

Mepbl, OHH OKaJbIBalOT <t>aKTHqecKoe, a IlOCKOJibKY orosopeHbl B IlOJIHO

MOqHJIX, TO H JHaquTeJibHOe npaBOBOe BOJ)l.eHCTBHe, H, KOHeqHo )Ke, HM 
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npttcyw;a npasosan «CHJia», HO He cneuttqmqecKaH 3aKoHHaH CHJia npttro

sopa, BhIHOCHMOro B COOTBeTCTBHH c <l>opMaJihHOH npoue.nypoH:. qHHOB

HHK, CMeru;eHHhIH co csoero nocTa B pe3yJihTaTe Mep, npHHHThIX peH:xc

npe3H,!leHTOM HJIH ero ynoJIHOMoqeHHhIM, B rocy.napCTBeHHO-npaBOBOM 

OTHOWeHHH, B CHJIY npaBOBOro CTaryca rocy.napCTBeHHhIX CJiy)f(allJ;HX, 

OCTaeTCH CBH3aH c rocy.napCTBOM HJIH c Ha3HaqHBWeH ero o6ru;HHOH; ero 

npaBOBOH CTaryc HHKOHM o6pa30M He TO)f(,!leCTBeH CTarycy qffHOBHHKa, 

OTCTPaHeHHOro OT ,!lOJI)f(HOCTH B COOTBeTCTBHH c 3aKOHO,!laTeJibHO npe.ny

CMOTPeHHOH npoue.nypoH:. l1 Hao6opoT: eCJIH Ha OCHOBaHHH CTaThH 48 TeM 

HJIH HHhIM JIHL{aM ,!lOBepeHO HCilOJIHeHHe qffHOBHHqhHX o6H3aHHOCTeH, TO 

TeM caMbIM He yqpe)f(,!laeTCH .nomKHOCTHOH IlOCT, COOTBeTCTBYIOlllHH npa

BOBOMY crnrycy rocy.napcrneHHOro cn~amero, 3TOT qHHOBHHK He no

nyqaeT npasosoro crnryca B .nyxe CTaThH 129 H 6naronptto6peTeHHhIX 

npaB. Ero IlOCT OCHOBbIBaeTCH Ha npHHHTOH Mepe H OCTaeTCH 3aBHCHMhIM 

OT Toro, qTo B TOM HJIH HHOM cnyqae 6y.neT co~eHo uenecoo6pa3HhIM 

cornacHo noJIO)f(eHHIO .nen. B paccMaTpttsaeMOM CMhICJie HH TaKoe OT

cTpaHeHHe OT ,!l0JI)f(H0CTH, HH TaKaH ee nepe.naqa, HH KaKaH 6hI TO HH 6hIJIO 

.npyran Mepa He MOryT o6na.naTb cneuH<l>HqecKOH npaBOBOH CHJIOH, KaK 

oHa npttcyw;a cy.ne6HoMy npttrosopy HJIH Konttpy10w;eMy cy.ne6Hy10 npo

ue.nypy npHroBopy a,!lMHHHCTpaTHBHOro HJIH ,!lHCL{HilJIHHapHoro cy.na, 

a TaK)f(e CTporo <l>opMaJIH30BaHHOMY npaBOBOMY aKry. 

IlpHHUHDHaJibHOe pa3JIH'IHe 

MeQy 06bllfHblMH npaBOBblMH HBJieHHHMH H TaKOBblMH 

B cJiy'lae qpelBLI'laiiuoro noJimKeHHH 

CTporoe TeopeTHqecKoe OT,!leJieHHe npHHHMaeMhIX Mep OT .npyrnx aK

TOB H HOpM, no.nqHHeHHhIX H,!lee <l>opMaJihHOro npasa, 6y.nro 6hI npOTHBO

peqHT H3BeCTHOH MhICJIHTeJibHOH npHBhlqKe, KOTOpaH He .naeT c JierKOCThlO 

OTKaJaThCH OT Toro, qTo pa.nH npocTOThI Ha3hIBaeTCH no3HTHBH3MOM. Ho 

BCHKOe paCCMOTpeHHe ,!lHKTaryphI c Il03Hl.{HH IOpH,!lHqecKOH HayKH npHBO

,!lHT K TOMy, qTo BocnpOH3BO,!lHTCH CTapoe pa3JIHqeHHe, KOTOpoe HBJIHeTCH 

OCHOBOilOJiara10ru;HM ,!lJIH yqeHHH 0 npaBOBOM rocy.napCTBe H KpOMe roro, 

KaK IlOKa3bIBaeT HCTOpHH npasa, o6Hapy)f(HBaeTCH BCHKHH pa3, Kor.na IOpH

CThI BhIH~,!leHhl BHOBh o6paw;aTbCH K npHHL{HilaM, IlOCKOJihKY HCKJIIQqH

TeJihHhle cnyqaH H qpe3BhiqaHHbie CHTyaUHH He MOfYT 6hITh OCMhICJieHbl 

B paMKax nosce.nHeBHOH pyTHHhI. Pe% H,!leT o npHHUHne npasosoro ro

cy.napcrna H npasa soo6w;e . .D:a)f(e npH a6coJIIOTHOH MOHapxHH, r.ne see 

6e3 HCKJIIOqeHHH Bpo.ne 6hl ,!lOJI)f(HO IlOKOHThCH Ha e,!lHHOH BOJie cysepeH

HOro rocy.napH, npaBOBaH npaKTHKa, ,!lJIH Toro qT06hI OCTaBaTbCH HMeHHO 

npa6060U, ,!lOJI)f(Ha 6bIJia npOBO,!lHTh rpaHHUY Me)f(,!ly scero JIHWh npHKa-
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3aMH " npHHHMaeMh!MH MepaMH, c O,UHOH CTOpOHhl, " 1'paKTyeMbIMH 

B cne11mpH'leCKOM CMbICJie npaBOBhIMH HOpMaMH " aKTaMH - c .upyroif. 

B 'laCTHOCTH, TaKoe pa3JIH'leHue cTaHOBHTCH Heo6xo,n;HMhIM TaM, r.ue npu

HHMaeMbie Mepbl .uomKHbl co CCbIJIKOH Ha HCKJIIO'IHTeJibHOCTb curyaIIHH 

JIHKBH,UHpoBaTb aHOMaJibHOe IlOJIO)f(eHHe .ue11. c TO'IKH 3peHHH npaBo

Be,UeHHH 3,UeCb 6hIJIO 6hl He,UOCTaTO'IHO npOCTO IlOBTOpHTb B 06111eM-TO 

HeCOMHeHHO cnpaBe,UJIHBOe IlOJIO)f(eHHe 0 TOM, 'ITO '1pe3BbI'laHHbie cury

a11uu 1'pe6yIOT npHMeHeHHH qpe3BbI'laHHbIX cpe,n;CTB "T. n. «,Uml qpe3Bbl

qaifuoro IlOJIO)f(eHHH xapaKTepHO TO, 'ITO OHO HMeeT rpaHHIIbI; co6CTBeH

HO, OHO BBO,UHTCH ,UJIH Toro, 'IT06bI BilOCJie,UCTBHH 6h1Tb OTMeHeHHbIM " 

OCTaTbCH JIHlllb HCKJIIO'leHHeM»31 • ,ll.e110 TYT He TOJibKO BO BHeUIHHX 060-

poTax pe'IH. B Ka)f(,UOM, ec11u 6y.uer no3BOJieHo TaK Bbipa3HTbCH, aroMe 

npaBa pacnopH)f(eHHe, npe.uno11ara10111ee HaJIH'IHe aHOMaJibHOif curya11uu, 

OCTaeTCH OTJIH'IHbIM OT npaBa, .ueifCTBHTeJibHOro npu HOpMaJibHOM IlOJIO

)f(eHHH .ue11. TioHHMaHue JToif pa3HHIIbI He .UOJI)f(HO YTPa'IHBaTbCH XOTH 6b1 

B caMOH IOpH,UH'leCKOH HayKe. 

OrpaHH'leHHe BTOporo aChaua CTaTbH 48 
c DOJHllHH TeOpHH rocy,!1.apCTBeHHOro npasa 

lfraK, ec11u ornne'lhCH OT Toro, 'ITO oroBapuBaeMoe BO BTopoM npe.u

JIO)f(eHHH BTOporo a63a11a CT3TbH 48 IlOJIHOMO'IHe peifxcnpe3u,neHTa orpa

HH'leHO caMo no ce6e, nocKOJibKY caMo co6oif PaJYMeeTcH, 'ITO JIHIIIeHbI 

CHJibl MOryT 6h!Tb TOJibKO nepe'IHCJieHHbie TaM OCHOBHbie npaBa; eCJIH OT

BJie'lbCH, .uanee, OT Toro, 'ITO orpaHH'leHHe IlOJIHOMO'IHH H3 nepBoro npe.u

JIO)f(eHHH HMeeT MeCTO B TOH Mepe, B KaKOH MepbI, no.upa3YMeBa10mue 

JIHUieHHe CHJlbl B paCCM01'peHHOM BbIUie CMbICJie, .n.onyCTHMbl TOJibKO B 

OTHOUieHHH nepe'IHCJieHHbIX OCHOBHbIX npaB (CM. BbIIIIe, c. 96), TO B006-

111e MO)f(HO rOBOpHTb 0 rpex BH)J.ax 6apbepoB ,UJIH IlOJIHOMO'IHH peifxcnpe-

3H,UeHTa, co.uep)f(aIIIHXCH BO BTOpOM a63a11e CTaTbH 48. 11x MO)f(HO B03Be

CTH Ha OCHOBaHHH CBOeo6pa3HOro rocy.uapcTBeHHo-npaBOBOro " 

KOHCTHTYIIHOHHO-HCTOpH'leCKOfO pernaMeHrnpoBaHHH 3TOfO a63a11a, a TaK

)f(e Ha OCHOBaHHH npHHIIHilOB npaBOBOfO rocy.uapCTBa. )l(ecTKOro pa3-

rpaHH'leHHH, KaK OHO ycTaHaBJIHBaeTCH 3aKOHOM, nepe'IHCJIHIOil.{HM noJI

HOMO'IHH B HX cl>aKTH'leCKOM COCTaBe, or npe.n.BapHTeJibHOfO ycTaHOBJieHHH, 

31 Cnosa peiixcKaHUJJepa Ha 392-M 1aceDaH1m peiixcrnra 22 HOJ16pJ1 1923 r. (Berichte. 
s. 12 191); B TOM :>Ke CMblCJJe 5 MapTa 1924 r. (405-e JaCeDaHHe - Berichte. s. 12 595) 

BbICKaJaJJCll peiixCMHHHCTp BHyrpeHHHX Den: «CaMO co6oii pa3}'MeeTCJI, qTo qpe3Bbiqan

HOe IlOJJO:>KeHHe y:>Ke B CHJJY CBoero HMeHH DOJJ:>KHO OCTaBaTbCJI HCKJJIOqettffeM 

H 6bITb OTMeHeHO KaK TOJJbKO JTO Il03BOJJJIT o6cTOJITeJJbCTBa». - Kotteqtto, H JDeCb BOJHH

KaeT Bonpoc, KTO :>Ke npHHHMaeT perneHHe 0 TOM, qT6 Il03BOJJJllOT o6CTOJITeJJbCTBa. 
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KaKOBbIM H JIBJUieTeJI npe.n.naraeMoe pernaMeHTHpOBaHHe, KOHe'iHO, HenbJJI 

O>KH,D:aTb. KaK iopHeTbI MbI He snpase p~H yCTaHosneHHJI JIK06bl 6onee 

onpe,lleneHHbIX rpaHHll npeHe6peraTb JaBe.IlOMbIM esoeo6paJHeM TaKoro 

pernaMeHTHpOBaHHJI H ,llOKaJyeMblM eMbienoM Toro HnH HHOT'O KOHeTHTY

QHOHHOT'O onpe,lleneHHJI. To, 'iTO Hae He Y.IlOBneTBop.11e-r, JaKnlO'ieHo He 

B iopH.IlH'ieeKoH: KOHeTpyKQHH, a B eaMoH: npupo.Ile npe,llsapHTenbHoro 

yeTaHOBneHHJI, oeTaBn.1110mero OTKpbITbie BOJMO>KHOeTH. 0 TOM, 'iTO no

nHTH'ieeKHe MOTHBbl H uenH MOryT TOnbKO OCHOBaTenbHO JanYTaTb HCTOn

KOBaHHe, He'iero H rosopHTb. B nonHTH'iCCKOM OTHOIIICHHH JHa'ieHHe CTa

TbH 48 <l>YH.IlaMeHTanbHO MCHJieTCJI B JaBHCHMOeTH OT Toro, XOTenH 6bI ee 

HcnonbJOBaTb B yro,lly MOHapxuqeeKHM HnH ,lleMOKpaTH'ieeKHM, YffHTa

pHeTCKHM HnH <t>e,llepanHCTCKHM TCH,llCHQHJIM, H OT Toro, Ha,llelOTCJI nH 

orosapusaeMbie B HCH IIIHpOKHe BnaCTHble nonHOMO'iHJI HCnOnbJOBaTb B 

CBOCH eo6eTBCHHOH nonHTHKe, HnH >Ke onacalOTCJI, 'iTO HMH MOr 6bI Jno

ynOTpe6HTb nonHTH'iCCKHH npoTHBHHK. KaK TOnbKO HeTOnKOBaHHe B,llaeT

CJI B 3TH c<t>epbI, HC'ieJaeT BCJIKaJI BOJMO>KHOCTb IlOHHMaHHJI. 11Hoe ,lleno, 

ecnH MbI iopH.IlH'ieCKH CTPOro npH.Ilep)KHBaeMcJI TO'iKH JpeHHJI npasoso

ro rocy,llapeTsa, cornacHo KOTopoH: .IlOn>KHbl cymecTBOBaTb onpe,lleneH

Hbie rpaHHQbl. B 3TOM COCTOHT onpaB,llaHHbIH MOTHB HeTonKOBaHHJI, KOTO

poe xOTeno 6b1 HJ co,llep>Kameroe.11 so BTopoM npe,n.no>KeHHH nepequcneHHJI 

C,llenaTb BbIBO.Il OTHOCHTenbHO o6mero orpaHH'ieHHJI. B COOTBeTCTBHH c 

o6mHMH npHHQHnaMH npaBOBOT'O rocy,llapcrna paJrpaHH'ieHHe 6binO 6bI 

BOJMO>KHO TOnbKO 6naro,llap.11 yJaKOHCHHOMY nepequcneHHIO scex ,llOnyc

THMbIX nonHOMO'iHH. 0IIIH6Ka npe>KHeH TPaKTOBKH eocTOHT B TOM, 'iTO B 

CBOeM CTpeMneHHH K p33rpaHH'ieHHIO OHa cnHIIIKOM nocneIIIHO eoqna, 

'iTO B O,llHOM HJ eo,llep>KamHXCJI B TeKeTe JaKOHa nepe'iHeneHHH elO 6brnH 

o6Hapy>KeHbl HeKHe cs.11meHHb1e cnosa H Han,lleHa JaMeHa nepequeneHHIO, 

eoOTBeTeTsyiomeMy pernaMeHTaM npasosoro roey.IlapeTsa. TaKHM eno

co6oM eH: He y.IlanOCb BOJBeCTH ,lleHCTBHTenbHbIH 6apbep, H ee co6crneH

HaJI uenb, JamHTa KOHCTHTYllHH nepe,ll nHQOM HeorpaHH'ieHHOH ,llHKTazy

pbI, OKaJanaeb He,llOeTH>KHMOH HH B TeopHH, HH Ha npaKTHKe, IlOTOMY 'iTO 

KOHCTHTYQHOHHO-npaBOBOe H HeTopuqeeKoe esoeo6paJHe TOro pernaMeH

THpOBaHHJI, KOTOpoe yKaJaHO BO BTOpOM a63aue CTaTbH 48, HenbJ.sI ycTpa

HHTh HHKaKHMH IOpH,llH'ieCKHMH IlOCTPOeHH.sIMH. H~e)l(Hbie rpattHQbl MO)K

HO yeTaHOBHTb H He npeHe6pera.si 3THM csoeo6paJHeM. EeccnopHo, 

B qacTHOeTH, 'iTO Ha OeHOBaHHH CTaTbH 48 npaBOMepHbIM o6paJOM He 

MO>KeT 6b1Th ynpa3,!lHeHa caMa KOHCTHTYQH.sI: OTMeHa KOHCTHTYQHH HnH ,ll3)Ke 

TOnbKO HJMeHeHHe ee TeKeTa no esoeH: H,llee He .sIM.sieTC.sI cpe,llCTBOM BOC

eTaHOBneHH.sI o6mecTBeHHOH 6eJonacHOCTH H nop.sI,llKa, a IlOTOMY He .sIB

n.sieTC.sI H MepoH: B paCCMOTPeHHOM HaMH CMbiene. Bnpo'ieM, ,Lleno Be,llb He 

B TOM, 'iT06bl y Hae 6brn aBTOMaTH'ieCKH roTOB OTBeT Ha Ka)K,llYIO MenO'ib. 

KoHCTHTYQH.sI caMa yKnoH.sieTe.si OT TaKoro po.Ila YTO'iHeHHH H BMecrn 3TOro 



IlPHJIO>KEHHE . .[(HKTATYPA PEWXCilPE3H.[(EHTA 271 

yqpe)l(,ZJ;aer cpe)J.CTBa KOHTpOm1: MHHHCTepcKoe BH3HpOBaHHe H napnaMeH

TCKOe npaBO OTMeHbl pacnop.ll)l(eHHH peiixcnpe3H)J.eHTa. IlpOTHB B03M0)1(

HOro JnoynoTpe6neH11.11 qersepTbIM a63aueM co cTOpOHbl JeMenhHblX npa

BHTenbCTB TO)l(e npe.zzyCMOTpeH KOHTpMb - .ZJ;BOHHa.11 B03M0)1(ff0CTb IlHWHTb 

ero cunbl, no)J.06aioma.11 peiixcnpe3H)J.eHry H peiixcrnry. Ecnu coJ)J.aHHbie 

,nJI.11 ocymecTBneHH.11 TaKOro KOHTpOil.11 cn~e6Hble HHCTaHUHH He B COCTO

.llHHH orpaHH'IHTb npHMeHeHHe BToporo H 'leTBepToro a63aues, ecnu, 

K npHMepy, napnaMeHT paCTBOp.11eTC.ll B CHCTeMe .llBHOro HnH MOil'IMHBO 

no.D.paJYMesaeMoro )l.enernposaHH.11, TO Ja)J.a'leii TeopHH rocy.ZJ;apcTBeHHO

ro npasa CTaHOBHTC.11, IlO-BH)J.HMOMy, OCMbICneHHe npaBOBbIX nocne)J.CTBHH 

TaKOH npaKTHKH, BbI.llBneHHe ynymeHHH H 3noynOTpe6neHHH, HO rocy.ZJ;ap

CTBeHHO-npaBOBbie IlOCTpOeHH.11 He )J.0Il)l(Hbl Ha 3TOM OCHOBaHHH JaHOBO 

HHTepnpeTHpOBaTb KOHCTHTYUHIO, 'IT06bl, ecnH 3TO B03MO)l(HO, COJ)J.aTb 

HOBbie rapaHTHH cpe.D.CTBaMH iopH.ZJ;H'lecKoii 3K3ere3hl. Teopu.11 rocy.ZJ;ap

CTBeHHoro npaBa He MO)l(eT HasepCTbIBaTb TO, 'ITO 6brno ynymeHO KOMne

TeHTHbIMH opraHaMH BbICIIIeii rocy.ZJ;apcTBeHHOH BnaCTH, H B ny6nH'IHOM 

npase eme B 6onhIIIeii Mepe, 'leM B qaCTHOM, cnpaBe.D.nHBO nono)l(eHHe 

vigilantibus jura sunt scripta- «JaKOHbI nucaHbI )J.Il.11 Tex, KTO 6.D.HTeneH». 

IV 

BBO}J,HblH 38KOH K CT8Tbe 48 KOHCTHTYU.HH repM8HHH 

qacTO IlOBTOp.lleMbIH Te3HC 0 TOM, 'ITO )J.Il.11 Hcnpasnemu1 qpe3BbI'laH

HOH curyauuu Tpe6yeTc.11 npHMeHeHHe qpe3BbI'laHHbIX cpe.D.CTB, TpaKryer

c.11 B BeCbMa pa3IlH'IHbIX CMbICnax, B JaBHCHMOCTH OT Toro, uaCKOilbKO 

onaca10Tc.11 BOJMO)l(Hblx 6ecnop.11.D.KOB unu B o6meM H uenoM Ha.D.e10Tc.11 

Ha HacrynneHHe 6eJMJITe)l(HbIX speMeH. Ho TeM DYT.llM, KOTOpbIMH H)J.e.11 

npasosoro rocy.D.apcTBa pa3BHBanacb Ha npoTJI)l(eHHH nocne.D.Hero .ZJ;ec.11-

THneTH.11, B nio6oM cnyqae COOTBeTCTByeT CTpeMneHHe no B03MO)l(HOCTH 

6onee 'le'fKO orpaHH'IHTb qpe3BbI'laHHbie nonHOMO'IH.11 H IlO)J. BBe)J.eHHeM 

BOeHHOro, OCa)J.HOro HilH qpe3BbI'laHHOro IlOilO)l(eHH.11 IlOHHMaTb yqpe)l(

)J.eHHe p.11.D.a THilH'IHbIX HHCTHTYTOB, KOTOpbie, c O)J.HOH CTOpOHbl, cn~aT 

OCHOBOH oco6blX nonHOMO'IHH, a c .upyroii - npen.llTCTBYIOT ycTaHOBne

HHIO HeorpaHH'leHHOH )J.HKTaTYPbl. BeiiMapCKa.11 KOHCTHTYUH.11 He Moma 

o60HTH BHHMaHHeM 3TOT TpY.UHbIH Bonpoc; npaKTHKa «BOeHHOro IlOilO)l(e

HH.11» ( cornaCHO npycCKOMY JaKOHY 06 oca)J.HOM IlOilO)l(eHHH 1815 r. 

H 6asapcKOMY JaKOHY 0 BOeHHOM IlOilO)l(eHHH 1912 r.) B 1919 r. eme He 

6hrna Ja6bITa; K TOMY )l(e IlOilO)l(eHHe fepMaHHH B TO BpeM.11 6hrnO Ha

CTOilbKO yrpo)l(alOmHM, 'ITO pa3yMHO 6brno yqpe.UHTb .uaneKO u.uymue 

qpe3BbI'laHHbie nonHOMO'IH.11, 'IT06b1 cnpaBHTbC.11 c HHM. B CTaTbe 48 peiixc-
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npe3H,nemy 6bIJIH npe.nocTaBileHbl ,nHKTaTOpCKHe IlOilHOMoq1u1, o.nHaKO 
3asepmeHHbIH, OKOHqaTeilbHblH pernaMeHT He 6bm pa3pa6oTaH H ycTaHO
BHilOCb onHcaHHoe Bbime (a pa3,nene III) csoeo6pa3Hoe npoMe)l(yTOqHoe 
COCTOHHHe; 6bIJIO npHHHTO HeKoe speMeHHOe ycTaHOBileHHe H B nocne
,nHeM a63aue cTaTbH 48 npe.nycMarpHsanocb m.naHHe <Pe.nepanbHOro 3a
KOHa, KOTOpblH .non)l(eH 6bln pernaMeHTHpOBaTb «Bee ,nanbHeiimee». 3TO 
npe.nsapHTenhHOe ycrnHosneHHe .neiicTBosano .no cero ,nHH (192 7 r.) 
B TeqeHHe ceMH neT H OKa3MOCb oco6eHHO He3aMeHHMblM B TH)l(eilblH 
nepHo.n 1920---1923 rr. EcnH Tenepb .non)l(eH noHBHTbCH «.nanbHeiimHH» 
pernaMeHT, T. e. TaK Ha3bIBaeMblH BBO,nHblH 3aKOH K CTaTbe 48, TO ,nnH 
pernaMeHTHpOBaHHH qpe3BbiqaHHOfO IlOilO)l(eHHH B fepMaHHH B03HHKalO'f 
.nsa pa3nuqHbIX 10pH,nuqecKHX sonpoca: so-nepBbIX, o6muii sonpoc pe
rnaMeHTHposaHHH qpe3BblqaiiHoro IlOilO)l(eHHH B npaBOBOM rocy.napCTBe, 
a BO-BTOpbIX, oco6blH Bonpoc 06 OTHOllleHHH TaK H33bIBaeMoro BBO,nHoro 
3aKoHa K ~e .neiicTByJOIQHM onpe.neneHHHM cTaTbH 48. Be,nb csoeo6pa-
3He rocy.napcTBeHHO-npaBOBOH curyauHH 33KilJOqaeTCH B TOM, qTo KaKaH
TO qacTb qpe3Bb1qaiiHoro npasa ~e onpe.neneHa KOHCTHTYUHOHHbIM 
3aKOHOM. Henb3H, o,nHaKo, H36e)l(aTb Toro, qTo «.nanbHeiimee» pernaMeH
THposaHHe nosneqer 3a co6oii HeKOTopbie orpaHuqeHHH H H3MeHeHHH, KOilb 
cKopo TaKHe sceo6mue nonHoMoquH, KaKue npe.nocTaBnHer peiixcnpe3H
.neHry CTaTbH 48, no.nseprnyrcH 3TOMY «.nanbHeiimeMy» pernaMeHrnposa
HHlO. To, qTo ~e onpe.neneHo KOHCTHTYUHOHHbIM 3aKOHOM B KaqecTBe 
.neiicTByiomero npasa, He MO)l(eT 6hITb H3MeHeHo npocTO <Pe.nepanbHbIM, 
«BBO,nHbIM» 3aKOHOM; CKOpee, .nnH 3TOro noHa.no6uncH 6bI 3aKOH 06 H3-
MeHeHHH KOHCTHTYQHH, KOTOpbIH npH cero,nHHllIHeM COOTHOllleHHH CTO
poH e.nsa nu 6bl Ha6pan B napnaMeHTe Tpe6yeMbie cornacHo CTaTbe 76 .nae 
rperH ronocos. llTaK, 3arpy,ntteHHH B03HHKalO'f B sonpoce o TOM, HaCKOJibKO 
.naneKO MO)l(eT 3axo,nHTb npe.nnpHHHMaeMoe B COOTBeTCTBHH c npOCTbIM 
<Pe.nepanbHbIM 3aKOHOM ,nanbHeiimee perynHposaHHe H r.ne HaquHaeTcH 
H3MeHeHHe KOHCTHTj'UHH. 

06w.aH cxeMa perJiaMeHTHpOBaHHH 

qpe3Bbl'laiiuoro DOJIOiKCHHH B npaBOBOM rocy,!lapcTBe 

CornacHo CKaJaHHOMY Bbime (a pa3,nene II), rnnuqHaH KaprHHa perna
MeHTHpoBaHHH qpe3Bb1qaiiHoro IlOilO)l(eHHH B npaBOBOM rocy.napcTBe co
CTOHT B TOM, qro 3,necb 0IlHCblB3lOTCH H orpaHHqHB3lOTCH H npe.nnoCblilKH 
npe.nocTaBneHHH qpe3BbNaHHblX IlOilHOMOqHH, H co.nep)l(aHHe 3THX IlOilHO
MOqHii, a KpOMe Toro yqpe)l(,naeTCH OC06bIH KOHTPOilb. TipH 3TOM ,nOil)l(HO, 
KOHeqHo, OCTaBaTbCH HeKOTopoe npocrpaHCTBO ,nilH MaHeBpa, IlOTOMY qTQ 
B npoTHBHOM cnyqae npecne.nyeMM TaKHM yqpe)l(,neHHeM uenb - .nonyc-
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rnTL BOJMO)l(HOCTL 3Heprwrnoro BMemaTeni.CTBa - He 6i.ma 6i.1 .nocrnmy
Ta, a roey.naperno H KOHernryUH.11 MOIJIH 6LI norn6H}'Th H3-3a CBOeH <<Jie
ranLHOeTH». flpeonOCblJlKU npe.nocrasneHHJI qpe3BLI'IaHHLIX nonHOMO'IHH 
MOryT 6i.1TL orpaHH'IeHi.1 nyreM nepequeneHH.11 oco6Lix 06cro.11Teni.CTB, Ta
KHX KaK BOHHa mm M.11Te)l(32 • Eenu eornaeHo crane 48 ,nHKTaTOpeKHe non
HOMO'IH.11 BBO~Te.11 ~e npH mo6oif eKOnLKO-HH6y.ni. JaMeTHOH yrpo3e HnH 
noMexe o6meerneHHOH 6eJonaeHOCTH H nop.11.llKY, TO orpaHH'IeHHe enyqa.11-
MH BOHHL.I H MJITe)l(a, HnH XOTJI 61>1 onaeHOCTLIO HX B03HHKHOBeHHJI, cyme
CTBeHHO YMeHLlIIHno 61>1 'IHeno TaKHX npe.nnoei.moK. Eoni.ma.11 qaCTL Mep, 
npHH.llTLIX e 1919 r. Ha oeHOBaHHH CTaTLH 48, B npaBOBOM OTHOlIIeHHH 6i.ma 
6LI HeBOJMO)l(Ha, eenu 61>1 no.no6uoe orpanHqenHe ~e .no 3TOro He eyme
crsosano. Hap.11.ny e orpauuqenHeM eo.nep)l(aTeni.ui.1x npe.nnoei.rnoK HMe
IOT MeCTO eme H <PopManLHLie 6api.epLI, HanpHMep o<PHUHanLHOe, eBJIJaH
HOe onpe.neneHHLIMH <PopManLHOCTJIMH «OfrLJIBneHHe» qpe3BLl'IaHHOro 
nono)l(eHH.11 ('ITO B craTLe 48 eme ue npe.nyeMaTpHBanoei.). B HeKOTOpLix 
JeMn.llX npHH.llTHe pemeuu.11 o npe.nnoei.rnKax H 06'i..11sneHHH qpe3si.1qaifno
ro nono)l(eHH.11 ,na)l(e B npunuHne He .nosep.11noei. eaMOMY ,nHKTaTOpy, a 6i.mo 
B JaKono,naTeni.noif <PopMe OT.nano B PYKH napnaMenry33 • 

B KaqeeTBe .nani.neifmero orpaHHqeuu.11, nposo,nHMOro B paMKax npa
sosoro roey.napeTBa, K onpe.neneHHIO npe.nnoei.rnoK npHMLIKaeT Toquoe 
YKaJaHHe cooep:»eaHUJl qpe3BLJqaifHLIX nonHOMOqHif . .[{HKTaTopy ,naeTe.11 
no B03MO)l(HOCTH 6onee TQqHLJH nepeqeHL Tex 3Kcrpaop,nHHapHLIX epe,nCTB, 
K KOTOpLIM OH MO)l(eT npu6eruyri., Bee paBHO, J{03BOn.lleTe.ll nu eMy OT
KpLITO npOBOJ{HTL apeeTLI, 06i.1eKH, JaKpLIBaTL raJeTLI HT. n., HnH numaTL 
eHnLI HeKOTOpLie oeHOBHLie npaBa, TaKHe KaK eso6o.na neqaTH H eo6pa
HHH. Ou MO)l(eT TaK)l(e nonyqHTL nonnoMoque Ha HJ,nauue paenop.11)1(eHHH, 
BBe.nenue qpe3BLl'IaHHLIX ey,noB, BLIHOeJIIQHX npurosop no eoKpameH
HOH npoue.nype; 06"L.11Bneuue qpeJsi.1qaiiuoro nono)l(eHH.11 MO)l(eT 61>1TL 
yeyry6neuo BBe.nenueM 6onee )l(eeTKHX HaKaJaHHH Ja onpe.neneHHLie npe
erynneuu.11 HT . .n. Bee 3TH nepeqHH roBOp.llT 0 TOM, qTo noMHMO nepeqHe
neHHLIX B HHX nonHOMoqHii J{HKTaTOp He o6na,naeT eso6o.noif .neifeTBHH, 
T. e., B OTnuque OT HLrnemHHX nonnoMoqHif peifxenpeJH,neHTa eornaeuo 
eTaTLe 48, HH B KOeH Mepe He MO)l(eT B JaBHeHMOCTH OT eHryaUHH npHHH
MaTL 6Ce MepLI, KOTOpLie Ka~Te.11 eMy Heo6xo,nHMLIMH. 

32 <I>paHLtY3CKHH JaKOH OT 3 anpem1 1878 r., CT. 1, a63. 1: «0Ca)IHOe nOJJOlKeHHe MOlKeT 
6MTb o6bllBJJeHO TOJJbKO npH HeOTBpaTHMOH onaCHOCTH, B03HHKalOUleH B cnyqae BHelllHeli 
soliHbl HJJH soopylKeHHoro soccTaHHll» (L' etat de siege ne peut etre declare qu' en cas de 
peril imminent, resultant d'une guerre etrangere OU d'une insurrection a main armee). 

33 <I>paHLtY3CKHH JaKOH OT 3 anpeJJll 1878 r., CT. 1, a63. 2: «qpe3Bbl'laHHOe noJJOlKeHHe 
MolKeT 6bITb 06b11sneHo TOJJbKo JaKoHOM» (Une lois peut seule declarer l'etat de siege) 
ComacHo PeliHaxy (op. cit.), TaK H .UOJJlKHO 6bITb B cso6o.uHoM rocy.uapcTBe. CM. TaKlKe 
CTaTblO 106 KOHCTHTYLIHH OT 4 H0116p11 1848 r. 
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TpeTMI pa3HOBH.AHOCTb rapaHTHH .nm1 npaBoBoro rocy.napcTBa cocrn

HT B 1eo1tmpolle Ha,n ,nHKTaTopoM H ero pacnop.lnKeHHJIMH. TaK npo.nom1rn

Te111>HOCTb qpe3BbiqaHHOro noJIO)f(eHHJI H npHHJITHJI COOTBeTCTBYJOIIUiX Mep 

MO)f(eT 6bITb orpaHHqeHa onpe.ne11eHHbIM cpOKOM, no HCTeqeHHH KOTOporo 

OHH aBTOMaTHqecKH 11mna10TCJ1 cH111>134 • BoJMO)f(HO, .nanee, qTo nap11a

MeHT HaqHHaeT .neiiCTBOBaTb KaK KOHTPOJibHaJI HHCTaHUHJI, nOCKOJibKY co

rnaCHO rpeTbeMy a63auy CTaTbH 48 peiixcrary ~e H TaK H~e)f(HT .no

KJIMbIBaTb 0 BCex npHHHMaeMbIX Mepax, npffqeM OHH MOryT 6bITb JIHilleHbI 

CHJibI no ero rpe6oBaHHIO. HaKOHeu, B OTHorneHHH OT,neJibHbIX pacnopg

)f(eHHH ,AHKTaTopa HJIH ynoJIHOMoqeHHOro HM opraHa BJiaCTH, CKa)f(eM, 

B OTHOilleHHH 3anpeTa Ha HJ,naHHe KaKOH-JIH6o ra3eTbI HJIH npeBeHTHBHOf'O 

apecTa TO)f(e MO)f(eT 6bITb no,naHa ane11JIJ1UHJ1, HanpHMep )f(aJio6a, no,naBa

eMaJI B a,nMHHHCTpaTHBHo-cy.ne6HylO HHCTaHUHIO HJIH B BbICilIYIO cy.ne6-

HYIO nanary. 

,ll;eiiCTBYIOJ.Qee KOHCTHTYU.HOHHOe npaeo CTaTbH 48 
u <<,llaJibHeiiwee pernaMeHTnpoeaune» 

Bonpoc 06 OTHorneHHH npe.nycMOTpeHHOro «,naJibHeiirnero perynH

poBaHHJI» K ~e cyIUeCTBYIOIUeMy npaBy CTaTbH 48, B03MO)f(HO, CTaHeT 

pernalOIUHM ,AJIJI nOJIBJieHHJI ,neKJiapHpoBaHHOf'O BBO,AHOf'O JaKOHa. IlpH 

6oJibllIOM pa3Hoo6pa3HH MHeHHH, K KOTOpOMY ~e npHBeJIO npe)f(Hee TOJI

KOBaHHe 3TOH CTaTbH, MOryT B03HHKHYTb cepbe3Hble COMHeHHJI OTHOCH

TeJibHO TOro, B KaKOH Mepe noTpe6yeTCJI npe.nycMarpHBaeMbIH CTaTbe 76 
KOHCTHTYUHH fepMaHHH JaKOH 0 BHeCeHHH H3MeHeHHH B KOHCTHTYUHIO, 

HJIH )f(e .nocrarnqHo 6y,neT npocToro <!Je.nepan1>Horo JaKoHa. Mo)f(HO 6y.ner 

HCXO,AHTb H3 Toro, qTo KOHCTHTYUHOHH0-3aKOHO,AaTeJibHOe onpe.neneHHe 

B JII060M c11yqae noTpe6yeTCJI nOToMy, qro COOTBeTCTBYIOIUHe KOMneTeHT

Hble opraHbI yKaJaHM B crane 48. 0Tcio.na cne.nyeT, qrn TOJibKO peiixcn

pe3H,neHT (npH HaJIHqHH MHHHCTepCKOH BH3bI) MO)f(eT 6bITb Ha,AeJieH oco-

6bIMH nonHoMoqHJIMH qpe3BbrqaiiHoro no11o)f(eHHJ1. Mo)f(HO OTKpbrTo 

npe.nocTaBHTb eMY noJIHOMOqHe .neiiCTBOBaTb qepe3 nocpe,nCTBO co6cTBeH

HbIX ynoJIHOMoqeHHbIX, HO eCJIH 61>1 no.n KaKHM-HH6y,nb npe.nnoroM caMO

CTOJITeJibHble nOJIHOMOqHJI nonyqmia HeKaJI HHaJI HHCTaHUHJI, CKa)f(eM, 

<!Je.nepaJibHOe npaBHTeJibCTBO HJIH peiixcTar, HJIH )f(e eCJIH 6bl noJIHOMO

q11e, npe.nocTaBJUleMoe cornacHo qeTBepTOMJ a63auy CTaTbH 48 JeMe111>-

34 <l>paHitYJCKllH JaKOH OT 3 anpem1 1878 r., CT. I, a63. 2: «OH (3aKOH) ycTaHaBJillBaeT 
cpoK ero JlJillTeJILHOcTll. no 11cTeqeH1111 3Toro cpoKa qpe3ei,1qaiiHoe nonolKeH11e n11111aeTcJ1 
eceii npaeoeoii CllJILI, eCJill TOJILKO ero iteiiCTBHe He 6yiteT npoJljleHO HOBLIM JaKOHOM» (Elle 
(la loi) fixe le temps de sa dun~e. A !'expiration de ce temps, l'etat de siege cesse de plein 
droit a moins qu'une loi nouvelle n'en prolonge les effets). 
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HblM npas1neJihCTBaM, 6blJIO IlOCTaBJieHO B 3aBHCHMOCTh OT o,no6peHH}l 

peiixcrnra, HJIH eCJIH 6bl IlOTPe60BaJIOCh orpaHHqlfTh npe,nyCMOTPeHHblH 

B TPeTheM a63aue KOHTPOJih Ha,n peiixcrnroM u peiixcnpe3u,neHTOM, - TO 

peqi, WJia 61>1 )')Ke 06 H3MeHeHHH KOHCTHtyUHH. OpraHu3aQHj! qpe3sLiqaif

Horo IlOJIO)l(eHH}l, KaK OHa B OTHOIIIeHHH KOMUeTeHTHblX opraHOB npe,nnu

CblBaeTC}l CTaTheH 48, MO)l(eT 6bITh H3MeHeHa TOJlhKO KOHCTHtyUHOHHblM, 

HO He npOCTblM BBO,I{HblM 3aKOHOM. 

HaMHoro CJIO)l(Hee sonpoc o TOM, B KaKoii Mepe npe,nnocLIJIKH u co

.nep)l(aHue qpe3BJ,IqaifHLIX IlOJIHOMOqHif MOryT 6hITh orpaHHqeHhI BBO,I{

HblM 3aKOHOM B npOTHBOBeC HX IIIHpOKOMY npe,nocTaBJieHHIO B COOTBeT

CTBHH co CTaTheH 48. Cio,na )Ke OTHOCHTC}l H Bonpoc, 6y.nyT JIH npOCThIM 

3aKOHOM BMeCTO qepecqyp o6rueii ipopMyJIHpOBKH «B cnyqae 3HaquTeJih

HOH yrpo3LI o6ruecTBeHHoii 6e3onacHOCTH u nopg,nKy» sse,neHhI 6onee 

onpe,neJieHHhie o6cTO}!TeJihCTBa, TaKHe KaK yrpo3a BOHHhI HJIH BOCCTaHH}l; 

6y,neT JIH peiixcnpe3u,neHT o6gJaH cHaqana ipopMaJihHO 061,nHTh qpe3BLI

qaifHoe IlOJIO)l(eHHe, a )')Ke IlOTOM npHHHMaTh Mepbl Ha OCHOBaHHH CTaThH 48; 
u Mo:>KeT nu o6ruee nOJIHOMoque peiixcnpe3u,neHTa npHHHMaTh ece MepLI, 

Heo6xo,nHMble ,I{Jl}l BOCCTaHOBJieHH}l o6ruecTBeHHOH 6e30UaCHOCTH H no

pg,nKa, 6b1Th orpaHuqeHO KaTaJIOroM TOqHO onpe,neJieHHblX H nepeqHcJieH

HblX IlOJIHOMOqlfif. 

0TBeT Ha 3TH Bonpocbl 3aBHCHT OT Toro, KaK IlOHHMaTh y)l(e ,neHCTBY

IOIQHe onpe,neneHH}l CTaThH 48 OTHOCHTeJihHO qpe3BhrqaifHoro IlOJIO)l(e

HH}l. l13JIO)l(eHHa}l BLIIIIe (pa3,nen I) TPaKTOBKa, cne,nyg .nypHo noHuoii 

nOTpe6HOCTH npaBOBOro rocy,napcTBa, IlhITaeTC}l HCTOJIKOBaTh 3ty CTaThlO 

B TOM CMblCJie, qTo peiixcnpe3H.l:leHT HHKOHM o6pa30M He MO)l(eT npHHH

MaTb see MepLI, qTO Ka)l(,noe OT,I{eJihHOe onpe,neJieHHe KOHCTHTYQHH co

CTaBJI}leT LIJI}l Hero Henpeo,nOJIHMblH 6ap1>ep, KOJih CKOpo peqi, H,I{eT He 0 

ceMH nepequcJieHHblX BO BTOpOM afoaue OCHOBHblX npasax, KOTOpbie MOryT 

6bITb JIHIIIeHbl CHJihI. He,nopa3yMeHHe, B KOHeqHoM cqeTe, OCHOBhIBaeTC}l 

Ha TOM, qrn ynycKaeTcg m su.ny npe,nsapuTeJI1>H1>1ii xapaKTep 3TOro a63a

ua CTaThH 48 H cquTaeTC}l, qTo Tpe6oBaHH}l npaBOBOro rocy,napCTBa, KOTO

pi,re HecoMHeHHO ,noJI)l(Hbl 61>IT1> 3agsneHLI, HY)ICHO npe,nb}!BHTh y)l(e K ca

Moii CTaThe 48, Tor,na KaK B ,neiicTBHTeJI1>HOCTH B 1919 r. HauHOHaJihHOe 

co6paHHe 61>IJIO 03a6oqeHO npe)l(.l:le BCero TeM, qT06hI BBH.I{y He6hIBaJIO 

T}l)l(eJIOH CHTyauuu npe,nocTaBHTh BJiaCTH no B03MO)ICHOCTH Hau6onee 

IIIHpou1e noJIHOMOqI.fg, a BhIUOJIHeHHe npasoBLIX TPe6osaHHH OTJIO)ICHTh 

Ha nOToM, .no Haqana «.nan1>HeiiIIIero pernaMeHTHposaHH}l». KTo HacTaHBa

eT Ha TOM, qTo THillfqHble Tpe6oBaHH}l npaBOBOro rocy,napCTBa ,I{OJI)l(HhI 

6bITh BHeceHbl y)l(e B npe,nsapuTeJihHOe ycTaHOBJieHHe CT3ThH 48 H, T3KHM 

o6pa30M, B caMy KOHCTHtyUHIO, TOT JIHIIIaeT «.l:laJihHeiiIIIee pernaMeHTHpo

BaHHe» BC}!KOro 33CJI)')KHB310IQero BHHM3HH}l co,nep)l(aHH}l H 3aKpb1BaeT 

IlYTh K OKOHqaTeJihHOMY yperynHpOB3HHIO. 
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CornacHo )l(e a,neKBaTHOM)' noHHMaHHIO, <t>e.nepa.rrhHhIH 3aKoH, npe.ny

CMOTpeHHhlH B IDITOM afoaue, ,D;OJI)l(eH DOJIO)l(HTh KOHeu ,neHCTBHIO npe.nsa

pHTeJihHOro ycTaHOBJieHHJI CTaThH 48 H yqpe,nHTh TaKYIO qiopM)' qpe3BhI

qaiiHoro IlOJIO)l(eHH.!I, KOTOpa.!1 COOTBeTCTBOBaJia 6bl IlOH.!ITH.!IM 0 npaBOBOM 

rocy.napcTBe. 3aKOHo,naTeJih npH noM He CBJl3aH cxeMaTHKOH npe)l(HHX 3a

KOHOB 06 OCll,llHOM IlOJIO)l(eHHH, HO eM)', IlO)l(aJIYH, CTOHJIO 6bl no,nxBaTHTh 

CBOHCTBeHttyIO HM npHHUHilHaJihttylO Tett,neHUHIO K 6oJiee no.npo6HOH qiop

MynHpOBKe H OilHCaHHIO npe,nnOChlJIOK H co.nep)l(aHH.!I BCex ,D;HKTaTOpCKHX 

IlOJIHOMO'IHH H no HX THny pa3pa60TaTb 3aKOH 0 1:1pe3Bbl1:1aHHOM IlOJIO)l(e

HHH, OTTaJIKHBa.!ICh OT npe.nocTaBJieHH.!I 0611UiX IlOJIHOMO'IHH BO BTOpOM a6-

3aue CTaThH 48. ,[(JIJI :noro He H~eH 3aKOH, H3MeHJllOIIJ;HH KOHCTHTYUHIO, 

,D;a)l(e ecJIH HM cyw;eCTBeHHO orpaHH'IHBalOTCJI npe,nnOChlJIKH BBe,neHH.!11Ipe3-

Bb11:1aHHOro IlOJIO)l(eHHJI H IlOJIHOMO'IHJI peiixcnpe3H,D;eHTa, a TaK)l(e yqpe)l(

,nalOTCJI HOBhie KOHTPOJihHhie opraHhI. JleTOM 1919 r., KOr,na noJ1BHJiac1> 

CTaThJI 48, BCeM 6bIJIO JICHO, 'ITO fepMaHH.!I HaXO,nHTCJI B KpaiiHe aHOMaJih

HOM noJIO)l(eHHH, H noToMy npe)l(.D;e scero TPe6oBaJIHCh HMeHHO noJIHOMO

'IHJI, KOTOphle no3BOJIJIJIH 61>1 .neiicTBOBaTh pe11IHTeJ11>Ho. TOT, KTO noJiaraeT, 

'ITO cero,nHJI IlOJIO)l(eHHe fepMaHHH HaCTOJlhKO HOpMaJihHO, 'ITO npHllIJIO 

BpeM.!1, ecnH MO)l(HO TaK CKa3aTh, ,D;JIJI HOpMaJihHOro (T. e. COOTBeTCTBYIO

w;ero THDH'IHOH cxeMe npasosoro rocy.napcTBa) pernaMeHTHposaHH.R qpe3-

B1>11:1aiiHhIX IlOJIHOMO'IHH, TOT He ,D;OJI)l(eH ,D;OBOJihCTBOBaThCJI 1:1aCTHOCTJIMH, a 

,nOJI)l(eH TPe6oBaTh, 1:1rn61>1 BBO.D;HhlH 3aKOH co.nep)l(aJI ,neTaJihHOe nepe1:1Hc

JieHHe npe.nnochIJIOK H co.nep)l(aHHJI scex ,nHKTaTopcKHX noJIHOMO'IHH. KoH

CTHTYQHIO :no HH B 1:1eM 6bl He MeHJIJIO. 



TEXHUKA )UIKTATYPbl: 
K JIOf'HKE UOJIHTlfllECKOH COQHOJIOrHH 

I 

«.Umcrarypa» 6hrna ony6m1KoBaHa B 1921 r., B Ha'lane caMoro npo

.llYKTHBHoro ,neCRTHJieTml He06hIKHOBeHHO ,llOJiroH TBOp'leCKOH )KH3HH 

Kapna lllMHTTa. ,UHKTaT)'phI rnr.na CTaHOBHJIHCh pacnpocTpaHeHHhIM .srB

neHHeM. B noJIHTH'leCKOH purnpuKe Haurnx ,nHeif npHH.!lTO roBopHTh o ,nHK

TaTopcKHX pe)KHMax, OTO)K,lleCTBJI.!l.!l HX c THpaHHeH - npaBJieHHeM ca

MOBJiaCTHhIM, )KeCTOKHM H 6e33aKOHHhIM. IIocne,nHee 03Ha'laeT, 'ITO 

,llHKTaTop npmuen K BJiaCTH KaKHM-TO UHblM o6pa30M, OTJIH'IHhIM OT o6hI'l

HOH noJIHTH'leCKOH PYTHHhI, H He yH:,neT B noJIO)l(eHHhIH cpoK, nOToMy 'ITO 

H cpoKH noJIO)l(eHhl PYTHHOH, npaBHJia KOTopoH: nponucaHhl 6onee HJIH 

MeHee 'leTKO, ,llHKTaTop )Ke KaK pa3 npephIBaeT Te'leHHe IlOBCe,nHeBHOCTH, 

HapyrnaeT npaBHJia. BBe,neHHe ,llHKTaTYPhl He npe,nycMaTpHBaeTC.!l KOHCTH

T)'UH.!IMH cTpaH, 3a,na10I.UHX TOH B noJIHTH'leCKOH pHTopHKe. BoT no'leMy 

Bp.!l,ll JIH KaKoe H3 npaBHTeJihCTB CTaHeT ceifqac HMeHOBaTh ce6.sr ,llHKTaTOp

CKHM; c HX CTOpOHhl, CKopee, MO)l(HO npe,nnonaraTh o6H,llhl Ha Tex, KTO 

BOJHaMepHTC.!l ny6JIH'IHO OTO)l(,lleCTBHTh cypoBylO BJiaCTh c ,llHKTarypoH:. 

0,nHaKO MHOrne ,neC.!lTHJieTH.!l xx B. ((,llHKTaTYPa» - He TOJihKO pHTOpH

'leCKHH TPOil, HOH TeXHH'leCKHH TepMHH: no,no6Ho TOMY KaK 6Hp)l(y Ha3hI

BalOT 6Hp)l(eH, a BOHHY - BOHHOH, .llHKTaTYPY Ha3hIBalOT ,nHKTaTypoH:, H 

XOT.!l TPa,llHUH.!l OTO)l(,lleCTBJieHH.!l ,llHKTaryphl H THpaHHH HaC'IHThIBaeT COT

HH JieT, '.)TO He CMyI.UaeT H He OCTaHaBJIHBaeT HOBhIX ,llHKTaTopoB. 

lllMHTT IlHilleT 0 TOM, 'ITO y BCex Ha BH,ny, HO 'ITO no cyTH CBOeH 

.!lBJI.!leTC.!l BeChMa cnopHhIM, IlOCKOJihKY COBpeMeHHhie eMy ,llHKTaT)'phl 

cs.si:JaHhl c peson10uu.11MH H KOHTPpesoJIIOUH.!lMH. IIpeo6paJosaHHe cy

I.Uecrny10I.Uero nop.sr,nKa Heo6xo,nHMO, C'IHTalOT peBOJIIOUHOHephl, H ,no-

6HThC.!l ero MO)l(HO JIHillh qpe3Bhl'laHHhIMH MepaMH. CoxpaHeHHe cyI.Ue

crny10I.Uero nop.sr,nKa Heo6xO,llHMO, npOTHBO,lleHCTBHe peBOJIIOUHH 
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Hy~aerex HMeHHO B )l.HKTarype, eqHTalOT HX npOTHBHHKH . .lJ:HKTaT)'pa 

OKa3bIBaerex, TaKHM o6pa30M, HeKHM cpeiJcmBOM, mexHUKOU OOJIHTttqe

eKoro JJ.eHCTBHX. KaJanoeb 6b1, TeXHHKa B HaHMeHbllleil: eTeneHH MO)f(ef 

6bITb npe)l.MeTOM OOJIHTHqeeKOH )l.HeKyeeHH, OOTOMY qTo eMbieJI TeXHH

KH - J<t><t>eKTHBHOeTb, a MaKeHMH3al.{HX J<t><t>eKTHBHOeTH eaMa no ee6e 

6eeenopHa. Ho J<t><t>eKTHBHOeTL roeyJJ.apeTBeHHoro yeTpoil:crsa He noJJ.

)l.aerex HeHTPaJILHLIM oueHKaM. CaMo npHMeHeHHe onpeJJ.eJieHHoro po)l.a 

TeXHHKH HMeer OOJIHTHqeeKHH eMbieJI, 6onee Toro, onpe)l.eJieHHe DOJIHTH

qeeKHX )l,eHeTBHH KaK )l,eHeTBHH TeXHHqeeKHX TO)f(e HMeer OOJIHTHqeeKHH 

eMLien. TexHHKa - 3TO noTeHUHpoBaHHe enoeo6HoeTH JJ.eil:eTBHX. Cno

eo6HoeTL )l,eHCTBHX B eOL{HaJibHOH )f(H3HH npH onpe)l.eJieHHbIX o6CTOXTeJib

eTBax Ha3LIBaeTex BJiaCTblO. llHaqe rosopx, )l.HKTarypa, OOHHMaeMax KaK 

oeo6oro poJJ.a TeXHHKa snaeTH HJIH eo6eTBeHHO snaeTL oeo6oro poJJ.a, 

KaK TaKosax - 6eeeoJJ.ep)f(aTeJILHax (T. e. He HMeiomax B eaMoil: ee6e HH 

npasa, HH MOpaJibHOI"O eMbleJia, HH uenH), HO TOJibKO J<t><t>eKTHBHM, -

eeTb Ba)f(HeHilIHH OOJIHTHqeeKHH <t>eHOMeH, He~o HMMaHeHTHO npHeymee 

OOJIHTHKe, XOTX H He seer)l,a XBJieHHOe B Heil:. Y)f(e B «.lJ:HKTarype» llIMHTT 

BDOJIHe eTOHT Ha TOqKe 3peHHX, a<t>opHeTHqHo BbieKa3aHHOH B «IlOJIHTH

qeeKOH TeonomH». OH nHilleT: «lleKJiioqeHHe HHTepeeHee HOpMaJILHoro 

enyqax. HopManLHoe He JJ.OKaJLIBaeT HHqero, HeKJiioqeHHe JJ.OKaJLrnaer 

Bee; OHO He TOJlbKO 00)].TBep~aeT npaBHJIO, eaMO npaBHJIO eymeeTByer 

TOJibKO 6naro)l.apx HeKJiioqeHHI0»1 • ,[(HKTarypa KaK TeXHHKa qpe3BbJqaif

HOro IlOJIO)f(eHHX Il03BOJlj{eT yeMOTpeTb eaMylO eyn IlOJIHTHqeeKoro )l,eH

eTBHX. TpaKTaT o JJ.HKTarype noesxmeH Heene)l.oBaHHIO npupoObl B!lacmu. 
BHellIHHM o6pa30M pa60Ta llIMHTTa BLirJijJJJ.HT KaK HeTopHKO-eHeTe

MaTHqeeKax peKOHeTpyKUHX - «OT ... H )l.O ... » 0JJ.HaKO noeTaHOBKa BOD

poea B Heil: HMeeT He TOJibKO HeTOpHqeeKHH xapaKTep. 0Ha XBJIXeTex, BO

nepBbIX, aKTyanLHOH H, BO-BTOpLix, <l>YHJJ.aMeHTaJILHOH. AKT)'aJILHOeTL 

nerKO npoqHTbIBaeTex )l,roi<e H eerO)l,HX: MaJIO KOro He TPOHeT UOBeCTBOBa

HHe 0 KOMUCCapCKOU OUKmamype HJIH 0 OOJIHTHqeeKHX nopyqeHuax npH 

BOeHaqaJibHHKaX, )l.eHeTBOBaBilIHX MHOrHe eOTHH ner Ha3a)l,. A Be)l,b llIMHTT 

He TOJibKO )l.OBO)l.HT esoe HeeJie)l.OBaHHe )l.0 OUKmamypbl npo!lemapuama, 
KOTOpax K MOMeHT)' BbIXO)l.a B eBeT nepsoro H3)l,aHHX KHHrH TOJibKO-TOJib

KO eTana npHBLJqHLIM onpeJJ.eJieHHeM nonHTHqeeKoro eTPOX CoseTeKoil: 

PoeeHH. OH TaK)f(e eneuHaJILHO HeeneJJ.yer eMLien H npaBOBLie noeneJJ.

eTBHX neqanLHO JHaMeHHTOH ernTLH 48 Beil:MapeKoil: KOHCTHT)'UHH. llJBe

eTHO, qro HMeHHO 6naro)l.apx OOJIHOMOqffj{M peil:xenpe3H)l,eHTa, 0 KOTO

pbIX rosopHTex B 3TOH cran.e, npeJHJJ.eHTOM fepMaHHH TI. qi. fHHJJ.eH6yproM 

MOrJIH 6bITh e)l,eJiaHbl BroI<Hbie IllarH )l.JljJ pa3pellleHHX OOJIHTHqeeKoro KpH-

3Hea B Haqane 30-x roJJ.OB. Bex nonHoTa noeneJJ.eTBHH 3THX Illaros 06-

1 llLwumm K. IloJIHTH'leCKllll TeonornJI // lliMHTT K. nonHTH'leCKaJI TeOJIOrHJI. M., 
2000 (itaJJee llHTHPYeTCJI K3K «Il. T.» c YK333HHeM HOMepos CTP3HH11 t13HHOro H3t13HHJ1). 
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HapyxrnJiaCb TOr.n;a, Kor.u;a K BJiaCTH npmueJI rurnep H BeH:MapcKHH nopJl

,ll.OK 6bIJI ynpa3,ll.HeH. 

Hccne.n;osaHHJI IlIMHTia no KOHCTHTYuHOHHOMY npasy DpJIMO csua

HhI c ero TeopueH: .D.HKTaTYPbl. IloJIHTHqecKaJI aKryaJibHOCTb, TaKHM o6pa-

30M, 6pocaeT TeHb Ha ero pa6ory. O.n;ttaKo, cpaJy 3a<lmKcuposas 3TO tte

npHJ1THoe o6croJ1TenbCTBo, MLI HaMepeHb1 paccMarpeTb KOHUeIIL{HJO IlIMHTTa 

no npeHMymecTBy B OipbIBe OT HCTOpuqecKOfO KOHTeKCTa. Mttome pa6o

Tbl IlIMHTTa TaKOBbl: OHH 6hmH npHBJl3aHbl K 3a.u.aqaM ):(HJI, K TeKYmeMy 

MOMettry, .u.a)l(e Kor.u;a pe% IIIJia 06 HCTOpHH. Ho ero paccy)l(,n;eHHJI ad hoc 

06na.u.a10T 3HaqHMOCTblO, .u.aneKO BblXO):(JllUeH 3a npe.n.eJibl cneuHaJibHbIX 

pa3DJICHeHHH H KOHKpeTHbIX, OTHOCJllUHXCJI K .n;aHHOMY MaTepHaJIY BbIBO

,ll.OB. 3aTJ1HysIIIaJ1CJI aHTHrereJieBCKM peaKL{HJI repMaHCKOH MbICJIH .u.asa

Jia cefo1 3HaTh: Mettee scero Bhma10muecJ1 HeMeuKHe aBTOphl, 6y.n.h TO 

K. MapKc, M. Be6ep HJIH IlIMHTT, xoTeJIH .n.aTb noso.n. KpHTHKaM 3ano,n;o3-

pHTh HX B no.n.cTaHOBKe JlOW'leCKOZO Ha MeCTO ucmopu'leCKOZO, T. e. HC

CJie,ll.OBaHHH JIOfHKH nOHJITHH TaM, r.n.e peJieBaHTHbIH BbIBO,ll., cornaCHO roc

nO,ll.CTBYIOIUeMy y6e)l():(eHHlO, MO)l(eT 6bITb nonyqeH TOJlbKO qepe3 

HCCJie,ll.OBaHHe MHOroo6pa3HOfO HCTopuqecKOfO MaTepuana. Pa3yMeeTCJI, 

KaK H .u;pyrHMH BeJIHKHMH MblCJIHTeJIJIMH, IlIMHTTOM ,!1.BH)l(eT npe)l():(e BCe

ro co6cTBeHHbIH HHTepec, )l(HBOe B,ll.OXHOBeHHe yqaCTHHKa 3nOXaJibHbIX 

co6hITHH, HCTopuqecKoe n106on1>1TCTBO. Ho $opMa TeKcTa H npe.n.crnBJie

HHe pe3yJihTaTa cMemeHbI maKxe u no.u; BJIHJIHHeM .u;yxa Jnoxu H rocno.u;

CTBYI01IIero CTHJIJI HayqHOH KpHTHKH. IlIMHTT npOH3BO.D.HT CHCTeMaTuqec

KH-,ll.OrMaTHqecKOe HCCJie,ll.oBaHHe BJiaCTH KaK COL{HOJIOfHqecKoro 

$eHOMeHa, HO OHO BnJiaBJieHO y Hero B TeJIO HCCJie,ll.OBaHHH COBCeM HHO

ro po.u;a. 3TO OTHIO,ll.b He 03HaqaeT, qTo H Halli quTaTeJibCKHH HHTepec ,ll.OJI

)l(eH 6bITb TaKHM )l(e, '!TO HaIIIa 3a.u.aqa COCTOHT JIHillb B peaKryaJIH3al{HH 

KOHTeKCTa 'lyTb JIH He BeKOBOH ,n;aBHOCTH, qeMy c OXOTOH npe,n;aIOTCJI HhIHe 

tteHC'IHCJIHMbie uccne.n.osaTeJIH ero TBopqecTBa. Mhl npe.n.nonaraeM noH:

TH nyTeM npHMO npOTHBOnOJIO)l(HbIM, peKOHCTPYHPYJI B Mepy B03MO)l(H0-

CTH cucme.Mamu11ecKoe co.n.ep)l(attue noCTpoeHHH IlIMurra. 

KoHe'IHO, HCTOpHIO repMaHHH, HCTOpHIO HeMel{KOH 10pucnpy,n;eHL{HH, 

KOHCTHTyUHOHHOe pa3BHTHe BeH:MapCKOH pecny6JIHKH Mbl HH B KOeM cny
qae He pHCKHeM 06'hJ1BHTh npe,n;MeTaMH MaJIOBIDKHhIMH. Ho c caMoro Ha'!a

na Mbl $opMyJiupyeM aJibTepHaTHBHblH no.n.xo.n K MaTepuany: IlIMHTT .D.JlJI 

Hae - He CTOJlbKO IOpHCT H He CTOJlbKO HCTOpHK npaBOBbIX H nOJIHTuqec

KHX H):(eH, CKOJlbKO C0£1U0!102. Ott COL{HOJIOf B TOM )l(e caMOM CMbICJie, B 

KaKOM 6bm HM npo$eccuottaJihHhIH iopucT M. Be6ep, T. e. uccJie.n.osareJih 

OCHOBOnonaraIOIUHX acneKTOB COL{HaJibHOH )l(H3HH, noCKOJibKY B HeH eCTb 

nopJl,ll.OK H HOpMa, COJIH,!1.apHOCTb H BJiaCTb. Ilpas.u.a, OCHOBHbie HHTepeCbl 

IlIMHTTa JIHillb B MaJIOH CTeneHH 6bmH npo$HJIHpOBaHbl HM CaMHM KaK co-

1.{HOJIOfH'!eCKHe, H .n.eueJibHOCTb IOpHCTa Bcer.n.a 6bIJia ero e.n;HHCTBeHHOH 
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o<l>HUHaJibHOH cneUHaJibHOCTbIO. 0.n;HaKO OH He npOCTO o6na.n;aJI couuono
rnqecKOu npoHuua:renbHOCThIO u 3py.n;uuueii. lllMHTT ucnonhJOBaJI pecyp
CbI couuonornqecKOii KOHuen'I)'aJIHJauuu .n;n.11 peweHH.11 npo6neM ropu.n;u
qecKOu HayKH. OH pa60TaJI B cqiepe couuonornqecKoii KoHuen'I)'aJIHJauuu, 
npHBHoc.11 B Hee, no.n;o6Ho Be6epy, pecypcbI ropucnpy,n;eHUHH, XOT.11 npo-
6neMaTHKa nocnese6eposcKoii couuonornu 6hma eMy so MHOroM qyxc,na. 
ToqHo TaK )l(e H couuonoraM nocne Be6epa .n;onroe speM.11 6hmH qyx<.nbl 
HHrepecbI H pa3pa6oTKH lllMurra. <~HKTaTYPa» KaK coquHeHue couuono
rnqecKOe He 6bma noH.11Ta H oueHeHa HMH. BnpoqeM, 3TO 6onhwe rosopHT 
npoTHB couuonornu, qeM npOTHB lllMHTTa. 

JluqHa.11, HCTopuqecKa.11 CB.113b Me)l(,IJ;y Be6epoM H lllMHTTOM KpaTKOB
peMeHHa2 . B 1919 r. lllMHTT HaqaJI npeno.n;asaTb B MroHxeHe, noJHaKo
Munc.11 c Be6epoM H ero KpyroM, nocemaJI ceMHHap .n;n.11 Mono,n;bIX npeno
.n;asaTeneii, KOTOpb1u Be6ep sen B TeqeHue 3HMHero ceMeCTPa 1919/20 
ro.n;os. ToqHo H3BeCTHO, qTo OH npHCYTCTBOBan Ha JHaMeHHTbIX neKUH.IIX 
Be6epa «HayKa KaK npH3BaHue u npoqieccu.11» u «IlonHTHKa KaK npH3Ba
HHe H npoqiecCH.11» H HeCKOnbKO pa3 Ben c HHM npHBaTHbie 6ece.n;bl. 
Ilocne KoHqHHbI Be6epa B 1920 r. lllMHTT yqacrnosaJI B c6opHHKe ero 
naM.IITH pa6ornii «Couuonorn.11 nOH.IITH.11 cysepeHHTeTa H nonuTuqecKa.11 Te
onoru.11»3. 3To OTPbIBOK HJ ero KHHrH «IlonuTuqecKa.11 TeonorH.11»4 , BhI
we.n;weii B CBeT B 1922 r. - ro.n;oM nOJ)l(e «)J;HKTa'I)'pbI» H ro,n;oM paHb
we ny6nHKaUHH eme .n;syx Ba)l(HeHWHX Tpy.n;oB lllMHTTa «PHMCKHH 
KaTOnHUH3M u nonuTuqecKa.11 qiopMa»5 u <~yxosHo-ucrnpuqecKoe nono
)l(eHue cospeMeHHoro napnaMeHTapH3Ma»6 • Bee Ha3BaHHble pa6oTbI o6-
pa3yIOT HeKornpoe e.n;HHCTBO, npuqeM KHHra o .n;uKTa'I)'pe OTKpbIBaeT PM 
ny6nuKaUHH, KOTOpblH JaMbIKaeTC.11 y)l(e B HaqaJie 30-x ro.n;OB, KOr.n;a He 
TOnbKO HaDHCaHa rnaBHa.11 ropu,n;uqecKa.11 pa6oTa lllMHTTa «YqeHHe 0 KOH
CTH1)'UHH»7' HO BbmymeHO TaK)l(e 3HaMeHHTOe «IlOH.IITHe nonHTHqecKO
ro»8, Kor.n;a coJ,n;aHa Ba)l(Ha.11 B CMbICne nepeKnuqKu c u.n;e.11MH MaKca 
Be6epa u BMecTe c TeM KaTeropuqecKH HecosMeCTHMa.11 c ero no.n;xo,n;oM 

2 CM. cneuHaJJ&Hoe HccnellOBaHHe 3TOH TeM1>1 s KH.: Ulmen G. Politischer Mehrwert: 
eine Studie Uber Max Weber und Carl Schmitt. Weinheim: VCH, Acta Humaniora, 1991. 

l Schmitt C. Soziologie des Souveranitatsbegriffes und politische Theologie II Melchior 
Palyi (Hg.): Hauptprobleme der Soziologie. Erinnerungsgabe fiir Max Weber. Bd II. Miinchen 
und Leipzig, 1923. S. 3-35. 

•CM.: n. T. 
5 PycCKHH nepeBOll CM. B KH.: liL11umm K. nonHTH'leCKaJI TeonOrHJI (llaJJee UHTHpyeTCJI 

KaK «P. K.» c yKa3aHHeM HOMepos CTpaHHU llaHHOfO HlllaHHJI). 
6 PyCCll;HH nepeBOll CM. B KH.: libtumm K. nonHTH'leCKaJI TeonOrHll (llaJJee UHTHpyeTCll 

KaK «C. n.» c yKa3aHHeM HOMepoB CTpaHHU 1IaHHOro HJllaHHll). 
7 CM.: Schmitt C. Verfassungslehre. 8 Aufl. Neusatz auf Basis der 1928 erschienenen. 

1 Aufl. Berlin, 1993. 
8 PyccKHH nepeBOll paHHeH KpaTKoH sepcHH CM.: lll.11umm K. nottllTHe nonHTH'leCKoro 

II Bonpoci.1 couHonornH. 1992. N2 I. ,llaJJee UHTHpyeTc11 KaK «n. n.». 
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«Jleram.HOCTb H nerHTHMHOCTb»9 H KOr.lla caM llIMHIT, HaKOHeu, .llHCTaH

UHPYeTC.11 OT csoeH: OCHOBHOH ycTaHOBKH, CTasweH: onoJHasaTeJibHbIM 

JHaKOM ero KOHuenuHH B 3TOT nepHO.ll, - OT BnepBble 011ep11eHHOro B 

«.D:HKTaTYPe» oe14U3UOHU3Ma, T. e. yqeHH.11 0 KJIIO'leBOM JHa'leHHH pewe

HWl. B 3TO BpeM.11 - BpeM.11 nOJIHTH'leCKH COMHHTeJibHOro, XOT.11 H He npo

CTO cep6WlbH020 no OTHOllieHHIO K HaUHCTCKOMY pexmMy, He TOJibKO KOHb

IOHKmyp11020 noBe.lleHH.11 llIMHITa IO, - He TaK MHOro OCTaeTC.11 OT Tex 

pa3pa60ToK, KOTOpbIM OH eme He.llaBHO noCB.JIIUaJI JHa'IHTeJibHble ycHJIID111 • 

Ho <<,l{HKTarypa», nOBTOpHM eme paJ, HaDHCaHa KaK paJ B TO BpeM.11, Kor

.Ila JHa'leHHe Be6epa ,nJI.11 llIMHITa .11BJI.11eTc.11 Hau6oJibllIHM. 11 xoT.11 Mano 

KaKoe HJ nOJIHTH'leCKHX CO'IHHeHHH xx B. MOX<HO CO.llepxcaTeJibHO pac

CMOTPeTb, MHHy.11 Be6epa, llIMHITOBCKa.11 «.D:HKTaTYPa» npHMblKaeT K ero 

noJIHTH'leCKOH COUHOJIOrHH, 6bITb MOX<eT, HaH6onee Henocpe.llCTBeHHblM, 

XOT.11 H He Beer.Ila O'leBH,nHblM ,nJI.11 COBpeMeHHOro 'IHTaTeJI.11 o6pa30M. 11MeH

HO n03TOMY HaM npe.llCTaBJI.JleTC.11 uenecoo6pa3HbIM peKOHCTPYHPOBaTb H 

OTHOCHTeJibHO no.llp06Ho paCCMOTPeTb p.11,n BaX<HbIX nonoxceHHH Be6epa, 

OTHOC.JlllIHXC.11 K o6meH: H nOJIHTH'leCKOH COUHOJIOrHH, 'IT06bI B nOJIHOH 

Mepe oueHHTb JaMblCeJI H peJyJibTaT «.D:HKTaTYPbI». 

II 

TipOHCXOXC.lleHHe 60JibllIHHCTBa OCHOBHbIX nOH.llTHH COUHOJIOrHH Be-

6epa - nOJIHTHKO-npaBOBOe12 • TipaBOBa.11 COCTaBJI.llIOIUa.11 npO.llBJI.JleTC.11, 

npHMepHo, cJie.llYJOIUHM o6paJoM. Be6ep HCXO.llHT HJ roro, 'ITO JIIO.llH .11B

JI.11IOTCJ1 no npeHMymecrny BMeH.JleMblMH H .lleHCTBYJOT npeOHCIMepeHHO 

(HX noBe.lleHHe Ja npe.ueJiaMH OCMbICJieHHOro .ueHCTBH.11 COUHOJIOrH.11 He 

HJyqaeT), 'ITO B HX .ueH:CTBH.JIX MOX<eT Ha61110.uaTbC.JI pery11.11pHOCTb H 'ITO 

3Ta pery11.11pHOCTb MOX<eT 6b1Tb CB.JIJaHa c HX COUHaJibHOCTbIO, T. e. opHeH

rnuueH: .llPyr Ha .llpyra. TiocKOJibK}' 3Ta COUHaJibHa.11 peryJI.11pHOCTb MOX<eT 

9 CM.: Schmitt C. Legalitiit und Legitimitiit. Miinchen, 1932. 
10 Bo BCllKOM CJI}"lae, no ero npHJeaHHll ttauHCTaMH Ha rnaBH)'IO topH.nHqectcyJO Ka<j>e.npy 

repMaHHH B l>epJJHHCKOM YHHBepCHTeTe. CM. nonpo6Hee: <l>u..iunnoB A. <!>. Kapn llIMHTT. 
PacuseT H KaTaCTpO<j>a // llIMHTT K. noJJHTHqecKall TeOJJOrHll. 

11 nocne 1936 r. noJJOlKeHHe lleJJ MeHlleTCll, llIMHTT B03BpamaeTCll B pycno HCTOpli[qeCKOH 
H TeopeTHqecKOii pa60Tbl, He JaTparHBall YJKe HanpllMYIO noJJHTHqecKH B3pblBOOnacHblX 
TeM. c npo6neMaTHKOH KJJaccHqecKoii COUHOJJOrHH, KaK H c TeM KpyroM pa60T, B KOTOpOM 
CTOJJb BalKHOe MeCTO JaHHMaeT «~HKTaTYPa», )TH pa3pa6oTKH CBll3aHbl Mettee oqeBHllHblM 
o6paJoM. 

12 CM. npellClle seem rn. 1 «0CHOBHbie couHonomqecKHe noHllTHll» ero Tpyna <<XoJllHCTBO 
H o6meCTBo»: Weber M. Wirtschaft und Gesellschaft I Hrsgg. v. J. Winckelmann. 5 Aufl. 
Studienausgabe. Tiibingen: Mohr (Siebeck), 1985. B pyccKoM nepesone: Be6ep M. OcHOBHble 
COUHOJJOrnqecKHe noHl!THll // TeopeTH'leCKall COUHOJJOrHll. AHTOJJOrHll. M., 2002. 
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6blTh Bhl3BaHa 6oJiee HJIH MeHee BWITHhIM npHHy)l()leHHeM H IlOCKOJlhK)' 

3TO npHHy)l()leHHe MO)l(eT 6hlTh CBJ13aHO c npe.!J.CTaBJieHHJIMH 0 3HQ'IUMOM, 

T. e • .!J.OJI)l(HOM, noBe.ll.eHHH, nOCTOJihK)' CTapHHHhie, c rny6oKOH .ll.peBHOC

TH H3BeCTHhle KaTeropHH npaBa MOI)'T 6hITh HHTepnpeTHpOBaHhl KaK COQH

OJIOrH'leCKHe. 

IloJIHTH'leCKaJI COCTaBJIJllOIUaJI HMeeT OTHOllleHHe K rpaKTOBKe BJiac

TH. 3.!J.eCh paCCy)l()leHHe Be6epa MO)l(HO ynpomeHHO CBeCTH K HeCKOJih

KHM lllaraM. ( 1) EcJIH xoT.11 6L1 .!I.Ba qeJioBeKa .ll.eiicTBYJOT c yqeToM nose

.!J.eHHJI .ll.pyr .ll.pyra, TO OHH MOI)'T 6hITh JIH6o B cornaCHH, JIH6o B 6oph6e. 

(2) CornacHe MO)l(eT 6LITh npocro COJIH.!J.apHocThJO, HO MO)l(eT 03HatJaTh 

roTOBHOCTh O.!J.HOro H3 HHX IlO.!J.'IHHHThCJI .ll.pyroMy. (3) TOT, KTO MO)l(eT 

HaB.113aTh cso10 BOJIJO, o6Jia.ll.aeT snacThJO. (4) Bnacn - 3TO lllaHc HaBJl-

3aTh CBOIO BOJIJO. (5) focnO.!J.CTBO -3TO lllaHC He npocro HaBJl3aTh BOJIJO, 

HO 3acTaBHTh BhinOJIWITh onpe.ll.eJieHHhie npHKa3hI. (6) Bnacn H rocno.ll.

cTBO Ha3hIBaJOTCJI lllaHCaMH, IlOTOMY 'ITO BCer.ll.a B03MO)l(H0 conpOTHBJie

HHe. (7) lllaHChl rocnO.!J.CTBa cymecTBeHHO IlOBhllllaJOTCJI, eCJIH OHO C'IH

TaeTCJI Jle2umUMHblM, T. e. npH3HaeTCJI TaKOBhIM HMeHHO TeMH, Ha.!!. KeM 

BJiacrnyJOT. 

Mhl BH.!J.HM, 'ITO noJIHTHKa H npaso CBJl3aHhI Me)l(.!J.Y co6oii. focno.ll.

crno ycTOH'IHBO KaK nerHTHMHoe rocnO.ll.CTBO. YcTaHaBJIHBaeMa.11 npasoM 

peryn.11pHOCTh H~.ll.aeTc.11 B CHJIOBOM nO.!J.KpenneHHH. HacHJIHe, He 6y.ll.y

'IH JierHTHMHhIM, T. e. npH3HaHHhIM B Ka'leCTBe onpaB.ll.aHHOro, 3aKOHHO

ro, 03HatJaeT Bcero JIHlllh npeBOCXO.!J.CTBO B CHJie. 11 TOJlhKO BMeCTe OHH 

3a.!J.aJOT paMKH yCToH'IHsoro nopJl.ll.Ka coQHaJihHOH )l(HJHH. 3-ro 6Lmo, snpo

'leM, xopOllIO H3BeCTHO ~e fo66cy, IlO.ll.JlHHHOMY OCHOBaTeJIJO COBpe

MeHHOH COQHOJIOrHH H nOJIHTH'leCKOH HayKH. Ho OTCJO.!J.a Be.!J.h MO)l(HO 

C.!J.eJiaTh eme O.!J.HH Illar. Ecnn HaCHJIHe He npHMeHJ1eTcJ1 nocmoRHHO, 

a nop.11.!J.OK OCHOBHhIX co6hITHH COQHaJihHOH )l(H3HH O'leBH.!1.eH, TOr.ll.a 3Ha

'leHHe npa6UJI, HMeJOm;HX CMhICJI npHHy)l()leHHJI K onpe.ll.eJieHHOMY noBe

.!J.eHHJO, OKa3hIBaeTCJI K)'.ll.a 6oJihllIHM, tJeM 3Ha'!eHHe rocnO.!J.CTBa H BJiac

TH. Mo)l(HO .!J.a)l(e CKa3aTh, 'ITO H3YtJeHHe pa3Horo po.ll.a peryJIJ1QHH H npaBHJI, 

6y.!J.h TO 06h1'1aH, HpaBhl HJIH HOpMhl npasa, KaK pa3 H .ll.0Jl)l(H0 COCTaBJIJITh 

OCHOBHOH HHTepec HCCJie.!J.OBaTeJIJI COQHaJihHOH )l(ff3HH. KoHe'IHO, if>aK
mu'leCKU B CBOeM noBe.!J.eHHH JIIO.!J.H .!J.aJieKO He Bcer.ll.a CJie.!J.yJOT ycTaHOB

JieHHhIM npaBHJiaM. Ho npasHJia MO)l(HO npe.ll.CTaBHTh KaK 0606tqeHHb1e 

npUHtfUnbl, KOTOphle noTOMy-TO HMeJOT CHJIY .ll.JIJI QeJihIX KJiaCCOB C06hI

THH, 'ITO nOJIHOCThlO He COBila.!J.aJOT HH c 0.ll.HHM H3 HHX. IlpaBHJia 3HQ'IU

Mbl, OHH HMeJOT CBOIO JIOrHKy, OHH CBJl3aHhl Me)l()ly co6oii, HX HHTepnpe

TaQHJI J1BJIJ1eTCJ1 Ba)l(HhIM H OTBeTCTBeHHhIM 3aHJITHeM. Ho roTOBhI JIH MhI 

.!J.OilYCTHTh, '!TO TOJIKOBaHHe 3Ha'IHMhIX npaBHJI Ba)l(Hee, 'leM 3MnHpH'leC

KH <t>nKCHpyeMoe noJIO)l(eHHe .!J.eJI? 3To BilOJIHe B03M0)1(H0 npH oco6oM 

OTHOllleHHH He TOJihKO K 10pH.!J.H'leCKHM HOpMaM, HO H BOo6me KO BCeM 



TEXHWKA .[{WKT ATYPhl 283 

3Ha1rnMLIM acneKTaM couna.nLHOH )l(H3HH. Hcxo,nHM nu MLI H3 nocTYnaToB 

3THKH HnH )l(e, HanpHMep, H3 H,LleH ((llBCTOro yqeHH}I 0 npaBe», <jJaKmU
'leCKOe nono)l(eHHe .nen oKa3LIBaeTcx Ha nepmpepHH Harnero HHTepeca, 

TOnKOBaHHe anpHOpHbIX npHHUHilOB - B ueHTPe BHHMaHHH. 

0,nHaKo Be6ep, KaK MLI 3HaeM, He .nenaeT 3TOT mar. HanpOTHB, OH 

o60CHOBbIBaeT COUHOnormo KaK 3MilHpH':leCKYIO HaYKY H pe3KO B03pa)l(a

eT TeM HeOKaHTHaHuaM, KOTOpbie CMeIIIHBalOT HOpMaTHBHOe OilHCaHHe 

(c ero HHTepnpeTaUHHMH CMbICna) H OilHCaHHe co6cTBeHHO 3MilHpHlle

CKOe, OTHocxrueecx K <t>aKTHtiecKoMy nono)l(eHHIO .nen. Be6ep o6oxcHxeT, 

KaK 3TO npOHCXO,LIHT. « ... Ba)l(Hble OTpacnH 3MilHpHtieCKHX ,LIHCUHilnHH, HC

cne,nylOIUHX )l(H3Hb KYnLTYPLI, B oco6eHHOCTH ee nonHTHtiecKoe H 3KOHO

MH'lecKoe pacCMQTPeHHe, npu6eralOT K IOpH,LIH'leCKHM IlOHflH}IM He TOnb

KO ... B TOM, 'ITO KacaeTC}I TepMHHOnorHH, HOH B OTHOIIIeHHH, TaK CKa3aTb, 

npe,nBapHTenLHO Ja,naBaeMOH <t>opMLI cBoero co6cTBeHHoro MaTepua.na. 

Tipe)l(,Lle BCero, BbICOKM pa3BHTOCTb IOpH,LIH'leCKOro MbIIIIneHH}I o6ycnoB

nHBaeT 3TH 3aHMCTBOBaHH}I B uenxx npe,nBapHTenbHOro ynopH,LIO'IHBaHH}I 

01<py)l(a10ruero Hae MHOroo6pa3H}I <t>aKTH'leCKHX OTHOIIIeHHH. Ho HMeHHO 

Il03TOMY Heo6XO,LIHMO Bcer.na coxpaHHTb }ICHOe IlOHHMaHHe Toro, 'ITO 3Ta 

npe,nBapITTenbHO 3a,LlaBaeMM IOpH,LIH'leCKaH <t>opMa cpaJy )l(e ,LIOn)l(Ha 6bITb 

OCTaMeHa, KaK TOnbKO nonHTH'leCKOe HnH 3KOHOMH'leCKOe pacCMOTpeHHe 

npHBHOCHT B MaTepHa.JI CBOIO ,,TO'IKY 3peHHH" H TeM caMbIM nepeTOnKo

BbIBaeT iopH.LIHtiecKHe noHHTHH B <t>aKTH'IHOCTH, Heo6xo,nHMLIM o6pa3oM 

HMeiorune HHOH CML1cn. H HH'ITO He npenxTcTByeT noHHMaHHIO 3Toro 

B 6onLIIIeH Mepe, He)l(enH )l(enaHHe, BBH.LIY CTOnb 6onLIIIOH Ba)l(HOCTH 

iopu,nuqecKoro o6paJoBaHHH noHHTHH, B03BLICHTL npaBoBoe perynupoBa

HHe ,LIO CTeneHH ,,q,opMa.JibHOro npHHUHna" Il03HaHH}I COUHa.JlbHOH )l(If3HH 

nio,neii (menschliche[s] Gemeinschaftsleben)» 13 • 

B,nyMaeMcx B 3TO erue pa3: 6pocax B3rnx.n Ha o6crnnenLCTBa co

BMeCTHOH )l(H3HH nio,neH, Mbl c caMoro Hatia.Jia He mo6peTaeM ,Lln}I HHX 

HOBbIX Ha3BaHHH, CKOpee, Mbl CTapaeMC}I npOHCHHTb .nnx ce6x xapaKTe

pHCTHKH Toro, 'ITO ~e HeKOTOpbIM o6pa30M H3BeCTHO HaM H KaK TaKO

BOe Ha3BaHo. A nocKonLKY Ha6nio.naeMLie pe2yJ1RpHocmu co6LITHH (T. e. 

nio6oe ycTOH'IHBOe cyruecTBOBaHHe COUHa.JlbHbIX <t>eHOMeHOB, 6y,nL TO 

co6CTBeHHOCTb, ceMb}I, .norOBOp HnH yqpe)l(,LleHHe) HBCTBeHHO CBH3aHbl 

c pe2yJ1Rl{UJl.MU, perynHUHH )l(e }ICHee Bcero nponucaHbl H B3aHMOCBH3H 

HX ycTaHOBneHbl Ha }13bIKe IOpH,LIH'leCKOM, COUHa.JlbHOMY ytieHOMY MO

)l(eT 6LITL TPY.LIHO y,nep)l(aTLcx OT 10puiJu'lecK020 co6J1a3Ha. He,napoM 

KaTeropHH npaBa HrpalOT CTOnb cyruecTBeHHYIO ponb B IlOCTPOeHHHX 

caMLIX KpynHbIX npe,nCTaBHTeneH KnaCCH'leCKOH COUHOnOrnH, 6y,nL TO 

3. ,[{iopKreHM, <l>. TeHHHC HnH M. Be6ep. IOpH,LIHtiecKoe no.ncTYnaeT K 

13 Weber M. Gesammelte Aufsatze zur Wissenschaftslehre. Tlibingen, 1988. S. 353. 
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COQHaJibHOMY yqeHOMY c .!l.Byx CTOpOH: npeX<,Zte scero c ToqKH 3peHmI 

opraHH33QHH Il03H3HH)J, IlOTOMY qTo pbIXJIH MaTepH)J ,!leikTBHTeJibHOC

TH, rOBOp)JT H3mo6neHHbie COQHOJIOraMH Toro BpeMeHH HeOKaHTHaHc

KHe q>Hnocoqib1, qiopMyeTC)J KaTeropH)JMH Il03H3HH)J; HO T3K)Ke H c TQq

KH 3peHli)J opraHH33UHH caMOH COQH3JibHOH )KH3HH, IlOTOMY qTQ 

IOpH,!lHqecKHe peryR)JQHH peaJibHO npuMeff)JIQTC)J, OHH peaJibHO ,!leHCTBYIOT 

H BHOC)JT cy~ecTBeHHbIH BKna,!l B ynop)J,!lOqeHHe caMOH ,!leHCTBHTeJib

HOCTH, a He TOJibKO ,!leiicTBHTeJibHOCTH no3HaHH)J. Ho Be6ep rosopnT: 

eCTb B03MO)KHOCTb IlOJIHTHqecKoro H 3KOHOMHqecKoro pacCMOTpeHH)J, 

3,!leCb MaTepuan opraHH3yeTC)J .!lpyruM o6pa30M, 3,!leCb, co6crneHHO, H 

peryJI)JQHH .!lpyrue - He HOpMaTHBHbie, a qiaKTuqecKne. 11Haqe rosop)J, 

,!lJI)J Be6epa 10pH.Z1.HqecKoe paccMoTpeHue - 3TO paccMoTpeHue c TOqKu 

3peHH)J ooZMamuKu npa6a, KOHCTpyupy10~eii noruqecKH Henp0Tusope

qusy10 CHCTeMy IlOJIO)KeHHH npasa, KOTOpa)J H BbicrynaeT ,!lJI)J Hee KaK 

«npasonop)J,!lOK». HanpOTHB, COl,/UaJlbHaR 3KOHOMuKa (TaK, B qacTHO

CTH, HMeHyeT OH CBOH IlO,!lXO.!l npH uccne,!lOBaHHH X03)JHCTBeHHOH co

CTaBn)JIO~eii COQHaJlbHOH X<H3HH) H3yqaeT <t>aKTuqecKoe IlOJIOX<eHHe ,!leJI: 

K3KHe y JIIO,!leH HHTepeCbl, KaK OHH HX COCTbIKOBbIB3IOT H T. n. Pa3Be 

npasy 3,!lecb HeT Mecrn? - KoHeqHo ecTb, rosopHT Be6ep. «Ho CMbICJI 

cnosa ,,npasonop)J,!lOK" 3,!leCb nonHOCTbIO MeH)JeTC)J. 0Ho 03HaqaeT y)Ke 

He KOCMOC HOpM, ,,npaBHJibHOCTb" KOTOpbIX MOX<eT 6b1Tb pacKpbITa, HO 

KOMnJieKC qiaKTHqecKHX OCHOB3HHH, onpe,!leJI)JIO~HX peaJibHOe qeJIOBe

qecKoe ,!leiicrnosaHne» 14 . IJoqeMy OHH ero onpe,!leJI)JIOT? CosceM He 

IlOTOMy, qTQ JIIO,!lH IlOJIHOCTblO comaCHbl c HOpMaMH npasa. fopa3,!l0 

saX<Hee npuHy:J1CoeHue: r,!le eCTb xou 6b1 Maneiiurnii IIIaHc Ha To, qrn K 

CJie,!lOBaHHIO onpe,!leJieHHbIM HOpMaM 6y,!lyT npHHYX<.!l3Tb, TaM eCTb H 

npaso - He npHBblqKa, He 06b1qau, HO HMeHHO npaso, T. e. <<nOpH.!lOK c 

onpe,!leJieHHbIMH cneuu<t>uqecKHMH rapaHTH)JMH ero 3MnupuqecKoii 3Ha

quMOCTH»15. A rapaHTHpoBaHo «o6neKTHBHOe npaso» annapamoM npu
Hy:J1CoeHuR, T. e. JIHQaMH, cneQHaJibHO opHeHTHpOBaHHbIMH Ha TO, qTo6bI 

H3B)J3bIB3Tb (durchsetzen) nOp)J,!lOK, 3aCTaBJI)JTb CJie,!lOBaTb eMy. 

Be6ep paccyX<,!laeT secbMa npuMeqaTeJibHO. C 0.!1.HOH cTOpOHbI, OH 

rosopHT 06 annapaTe npuHyX<,ZteHH)J; c .!lpyroii cTOpOHbI, HeycTaHHO yrnq

H)JeT: peqb BOBCe He H,!leT 0 TOM, qTo Te, KTO CJie,!lyeT nOJIOX<eHH)JM npa

Ba, COBepIIIaeT 3TO HCKnlOqHTeJibHO HJIH XOT)J 6bI no npeHMy~eCTBY JIHIIlb 

noTOMy, qTQ TaKOH annapaT ,!leiicrnyeT. HanpOTHB, MOTHBbl y HHX MoryT 

6bITb caMbie pa3nuqHb1e, no 6onbIIIeii qacTH, nu6o 3TuqecKHe, m160 yTH

JIHTapHbie, JIH60 CBH33HHbie c cy6neKTHBHblM nOHHMaHHeM ycJIOBHOC

Teii (T. e. JIIO,!lH Be.!lYT ce6)J TaK, KQK npUHRmo). «Ho ,!lJI)J qiopMaJibHOro 

COQHOJioruqecKoro nOH)JTH)J [ 0 3HaqHMOCTH nOp)J,!lKa] ... 3TH nCHXOJIO-

14 Weber M. Wirtschaft und Gesellschaft. S. 181. 
II Ibid. S. 182. 
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rnqecKHe <l>aKTbl HppenesaHTHbl, uanpOTHS, npHMeHHTeJibHO K rapaHTH
posaHHOMY npasy, peqb H)J.eT JIHWh o TOM, qTo .11.a)l(e s Tex cnyqaJ1x, 
Kor.11.a HMeeT MecTo JIHWh <t>aKT uapywenHJI uopMhl, 6onee )Ke HHqero, 
T. e. SSH.!1.Y nonyqeum1 JuaqHMOCTH 0.11.HHM JIHWb 3THM <t>opMaJibHblM no
SO.!J.OM, cymecTByeT CHJibHbIH wane SMernaTeJibCTSa co CTOpOHbl opH
eHTHposauuoro HMeuuo ua 3TO ( T. e. npeceqeuHe uapywenHH. -A. </>.) 
Kpyra JIHQ» 16 • Cy111ecTBosauHe TaKoro 061.eKTHsuoro npasa, s csoIO 
oqepe.nb, JaTparHsaeT HHTepeCbl JIIO.!J.eH, KOTOpbie, uanpHMep, s o6JiaCTH 
3KOHOMHqecKOH MOryT c 60JibWeH ua.11.e)l(HOCTbIO paccqHTbIBaTb CSOH 
waucbI ua 06na.11.anHe 6naraMH HJIH HX nonyqeuHe. B 3TOM see .11.eno ! 
Be6ep npe.11.naraeT <t>opMaJihHOe COQHOJIOrH'leCKoe nOHJITHe, no COQH
aJibHaJI uayKa .!1.JIJI uero - 3TO HayKa o iJeucmeumeJlbHocmu. OrosapH
saJI MHOroo6pa3He JISJieHHH, Il03HaHHe KOTOpbIX ue MO)l(eT 6bITb HC'Iep
nauo COQHOJIOrHeH, OH o6uapy)tCHsaeT, IlOJib3YJICb ero co6CTSeHHOH 
TepMHHOJIOrHeH, «QeJiblH KOCMOC uay'lHbIX HCTHH», cpe.11.H KOTOpbIX HC
THHa o npasonopJ1.11.Ke, uasJ1JaHHOM H no.11.KpenneuuoM waucaMH uacHJih
crseHHoro .11.eHCTSHJI co CTOpOHbl annapaTa npHny)K.!leHHJI, JaHHMaeT O.!J.HO 
HJ QeHTpanhHhIX MecT. 3rn ue npocrn <t>opMaJibHaJI KOHCTPYKQHJI. TaK 
SbffJIJl.!1.HT COQHaJibHaJI peaJibHOCTb, no.11. onpe.11.eneHHbIM yrJIOM 3peHHJI. 
YI npoTnsonocTasJIJITh maK nOHJITOH peaJihHOCTH HHhie, ue cosna.11.aI0-
111ue c KOHCTPYKQHeii <t>aKTH'leCKHe 06cTOJ1TeJibCTsa, 6bmo 6b1 uenpa
SHJihHO. Ho see .11.eno s TOM, 'ITO 0.11.HOH 3TOH KOHCTpyKQHeH ue HCqep
IlbISaeTCJI coQHonorH'leCKHH auanHJ. Be.11.h, KpoMe npHHY)l(.!J.eHHJI, ecTb 
eme H npueep:J1CeHHocmb nopJ1.!1.Ky, npH'IeM coJ1udapHafl. npusep)l(eH
HOCTh. BoT 'ITO rosopHT o ueii Be6ep. 

Tipecne.11.yJ1 QeJIH H SbI6HpaJI cpe.11.cTBa .!1.JIJI HX .!J.OCTH)l(eHHJI, qenoseK 
JHaeT o cymecTsosaHHH onpe.11.eneuuoro nopJ1.11.Ka, T. e. secbMa ShICOKOH 
sepOJITHOCTH cosepweHHJI HJSeCTHbIX .11.eiiCTSHH .11.pyrnMH JIHQaMH, s TOM 
'lHCJie, s OTSeT ua ero nose.11.enHe. Ho on ue TOJihKO 3Haem o nopJ1.11.Ke, on 
eme H npusep)l(eH eMy: JIH60 IlOTOMy, 'ITO ysa)l(eHHe K nopJ1.!1.KY SXO.!J.HT s 
TY QenO'IKY KaJibKYJIJIQHH, s KOTOpOH CSJl3hIBaIOTCJI Me)K.!ly co6oii QeJIH H 
cpe.11.cTsa; JIH60 IlOTOMy, 'ITO IlOPJl.!1.0K OTHOCHTCJI K qucny ero QeHHOCTeH 
mm Toro, 'ITO «)l(HJneuuo sa)l(HO». YIMeuuo s csJIJH c 3THM Be6ep roso
puT o J1e2umUMHOM nopJ1.11.Ke. TaKOH nopJ1.ll.OK ecTb ne'ITO 6onhwee, 'leM 
npoCTaJI ynopJl.ll.O'leHHOCTb .11.eHCTSHH, HX perynJ1pHOCTb HT. n., IlOTOMY 
'ITO JII0.!1.H 3.11.eCb opHeHTHPYIOTCR ua HeKHe «MaKCHMbl» nose.11.eHHJI, HHa'le 
rosopR, paccMaTpusaIOT csoe nose.11.enHe KaK dOll:JICHoe. rapanTHH nern
THMHOCTH TaKOro nopR.11.Ka MOryT 6bITb JIH6o SHyYpeHHHMH (s CHJIY npH
sep)l(eHHOCTH K HeMy), JIH6o suewHHMH, 0 qeM H wna peqb SbIWe, Kor.11.a 
Mbl rosopHJIH 06 ofrbeKTHSHOM npase. 

16 Ibid. S. 183-184. 
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JiernTUMHOeTh nop.imKa MOX<eT 6bITb rapaHTuposaHa, rosopuT Be6ep: 

«(I) quern BHyrpeHHe, a UMeHHO 

( 1) quern acpcpeKTUBHO, 3MOUUOHaJibHOH caMOOT,llaqeu; 

(2) ueHHOCTHO-pauuOHaJibHO: sepou B a6comornyio 3HaquMoeTb 

nopH,llKa KaK BblpIDKeHIDI BbICllIUX o6uaTeJibHbIX ueHHOCTeH 

(HpaBCTBeHHbIX, 3CTeTuqeeKUX UJIH KaKUX-TO eme); 

(3) penurn03HO: Bepou B 3aBUCUMOeTb o6Jia,llaHUH 6naraMU cna

eeHUH OT eo6JIIO,lleHUH 3TOro nopH,llKa; 

(II) a TaKX<e (unu ucKnioquTeJibHO) OX<H,llaHueM cneuucpuqeeKHx BHe

llIHUX nocJie,llCTBUH, T. e. CKna,llbIBalOII.{UMUCH HHTepecaMU ... » 17 

3Ta KnaecucpHKauua: ,llODOJIHHeTCH nepeqHeM Toro, B euny qero HeKO

eMy nop.imey )leuernyiomue MOryT npunucaTb nernTUMHYIO 3HaquMOeTb: 

(a) B cuny mpadUlfUU: 3HaquMOCTb Toro, qTO 6blJIO seer,lla; 

(b) B euny a<jJ<jJeKmUBHOU ( oeo6eHHO 3MOUUOHaJibHOH) sepbI: 

3HaquMOCTb HOBOOTKpbirnro UJIU Toro, qTO UMeeT xapaK

Tep o6paJua; 

( c) B cuny l{eHHOCmHo-pal{UOHaJlbHOU Bepbl: 3HaquMOeTb 

Toro, qTo BU,llUTCH a6coJIIOTHO 3HaquMbIM; 

( d) B euny D03UTUBHOro ynoX<eHUH, B JleZaJlbHOCfflb KOTOpo

ro sepu. 

3Ta neraJibHOeTb MO)((eT npe,llCTaBJIHThCH nerUTUMHOH 

(a) B cuny ,llOroBopeHHOeTU 3aUHTepeeosaHHbIX ernpoH; 

(b) B cuny HaBH3bIBaHUR (Ha OCHOBe rocno,lleTBa JIIO,lleH Ha,ll 

JIIO)lbMU, 3HaquMoro B KaqeeTBe JlezumUMHOZO rocno,ll

CTBa) U DOCJIYlllaHUH 18 . 

HaKOHeu, noeKOJibKY Hae UHTepeeylOT He BeHKHe nopR,llKH u He BCHKOe 

rocno,lleTBO, HO UMeHHO nopH,llOK u rocnO,llCTBO B TOM enyqae, KOTOpbIH 

Be6ep Ha3bIBaeT C0/030M 19 (noCKOJibKY O,llHUM U3 BU,llOB eOI03a HBJIHeTCH 

rocy,llapcTBO ), BaX<HOe 3HaqeHue HMeeT paeCMOTpeHue KOHCmUm)ltlUU co-
103a. 3,lleCb Be6ep CHOBa B03BpamaeTeH K DOHHTUIO cpaKTuqecKoro lllaHca. 

OH nullleT: <<KoHcmum)'tlueu coioJa HaJbIBaeTca: <jJaKmuttecKuu lllaHc Ha 

HeKOTopou cTeneHu u HeKOToporo po.Ila nocnylllaHue 06Jl3&1ea10UJeu cune 

17 Ibid. S. 17. 
18 Ibid. S. 19. 
19 «C0/()30111 HaJMBaeTCll counaJibHOe OTHOWCHHC, .uocryn K KOTOpOMY H38He 

oTperynnposaH H orpaHnqeH HJIH JaMKHyT, ecnn noMeplKaHHe :noro nopll.UKa 

rapaHTHpyeTCll COOTBCTCTBYIOlllHM o6paJOM HaCTpOCHHblM noBC.llCHHCM onpe.ueneHHblX 

JIIO.Uei-i: PYK0600Ume~R H, 3BCHT)'aJibHO, wma6a ynpa6JleHUR, KOTOpblH 06b1qHO 

pacnOJiaraeT TaKlKe npe.nCTaBHTeJibCKOH BJiaCTblO. PyK0BO.llCTBO HJIH yqaCTHe B .llCHCTBOBaHHH 

WTa6a ynpaBJICHHll - ,,npa6um~bCm6eHHaR 6.~acmb" - MOlKCT 6bITb a) anponpHHpOBaHO 

HJIH b) npe.uocTaBJICHO JIHUaM, onpe.neJillCMbIM nopll.UKaMH COIOJa B COOTBCTCTBHH c 

onpe.ueneHHbIMH npH3HaKaMH HJIH B onpe.ueneHHOH cjlopMe, noCTOllHHO HJIH Ha BpeMll, HJIH 

B onpe.neneHHbIX CJiyqal!X» (Ibid. S. 26). 
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cymeCTByIOmeH: npaBHTeJibCTBeHHOH BJiaCTH, CBJl3aHHOe c HeKOTOpblMH 

npe.unochIJIKaMH»20 . QqeBH,llHO, ~o Kpyr 3aMb!KaeTcJ1: 6e3 Bepi.1 B nem

THMHOCTL nopAAKa H IlOMep>KHBaIOmero ero HaCHJiffj(, KaK H 6e3 1mrnca Ha 

HaCHJIHe co cTopoHbl una6a ynpaBJieHffj(, 06n~a10mero cnoco6HoCTLIO 

HaB.!13blBaTh nopAAOK, paccMaTPHBaeMblH KaK JieI1ITHMHblH, lllaHCbl nopAA

Ka, ,lla>Ke ecJIH 3TOT nop.!1,llOK OTBeqaeT CKJia,llblBaIOIUHMCJI HHTepecaM qne

HOB COI03a, 6bIJIH 61>1 HH3KH. Ho IIOpAAOK, lllaHCbl KOTOporo HH3KH, B MeHb

meH: creneHH npHHHMaeTC.!I B pacqeT KaK <t>aKTHqeCKOe ycJIOBHe, Ha KO'fOpoe 

opHeHTHpyIOTCJI JIIO,llH B CBOeM noBe,lleHHH. 3TO eme CHJibHee IlOHH>KaeT 

maHCbl nop.11.uKa. I-fHaqe I'OBOp.!1, eCJIH " IIJiaHHpyIO CBOH .ueii:CTBffj( H Bbl

Hy>K.lleH HCXO,llHTh H3 TOI'O, ~o <t>aKTffqeCKa.!I perymipHOCTh Tex O>KH,llaeMbIX 

co6blTHH, KOTOpble .!IBJIJllOTC.!I ycJIOBHeM, KOHTeKCTOM Moero noBe,lleHffj(, 

HeBblCOKa, TO H CBOH .ueii:CTBffj( JI He IIJiaHHpYIO KaK Heqrn peryJI.!lpHoe. Ha

npOTHB, eCJIH " Mory paccqHTbIBaTb Ha TO, ~o .ueH:CTBffj( .llPyrHX JIIO,lleH 

HOC.!IT O>KH,llaeMblH xapaKTep, " caM c 60JILIIIeH BepOJITHOCTbIO Be.uy ce6.11 

O>KH,llaeMLIM o6pa30M. Co6CTBeHHO roBopJ1, o.uHa H3 KJIIOqeBLIX 3~aq co

UHOJiomH KaK <l>YH.llaMeHTaJibHOH TeopeTHqecKOH ,llHCUHIIJIHHbl KaK pa3 H 

COCTOHT B TOM, ~061>1 Bbl.!ICHHTh npHpO.llY 3TOH O:>KH,llaeMOCTH, ee HCTOKH. 

A OTJIHqHe HMeHHO Be6epoBcKoii: TP~HUHH B couHonomH OT Bcex npoqHX 

COCTOHT B TOM, qTO 3TH HCTOKH Be6ep HaXO,llHT B CJIO>KHOH KOM6HHaUHH 

co6JIIO,lleHffj( o6i.NaeB H npaBa, IIO,llqHHeHffj( 3aKOHHOH BJiaCTH H cornaco

BaHHH HHTepecoB. KJI10qeBoe IlOH.!ITHe KOHCTHTYUffH OTHOCHTC.!I 3,lleCb K 

rjJaKmU'leCKOU COCTaBJI.!IIOIUeH 3HQ'IUM020 - TaK ~o TeM caMblM npeo.uo

JieBaeTC.!I ,llHXOTOMH.!I ueHHOCTH H ,lleHCTBHTeJibHOCTH, ,llOJI)l(HOrQ H cymero. 

QqeBH.llHO, qTo BCJI 3Ta KOHCTPYKUHJI npoHH3aHa TeopeTHqecKHM Ha

np.11>KeHHeM -TeM caMLIM Hanp.11>KeHHeM, KOTopoe T. IlapcoHc qepe3 ,llBa 

):{eC.!ITKa JieT nocne pa6oT Be6epa HaJOBeT «fo66coBoii: npo6neMOH». Momi. 

«rpy6hlx, MaTepHaJibHblX HHTepecoB», 0 KOTOpbIX He ycTaeT HaIIOMHHaTb 

Be6ep, MO>KeT 61>1T1> yrpo3oH: nop.11.uKY. Ifa pauHOHaJILHoro oco3HaHffj( HH

Tepeca H B03MO>KHOCTeH ero peaJIH3aUHH eme He CJie):{yeT, ~o HMeHHO 

C02JlQC06QHUe CBOero HHTepeca c qY>KHMH 6y,lleT BbI6paHO KaK caMblH 

3<f><f>eKTHBHLIH no.uxo.u. A 3TO 3HaqHT, qrn HaB.113aHHLIH H npH3HaHHhIH no

p.!!J:lOK MO>KeT paccMaTpHBaTi.c.11 KaK Heo6xo,llHMoe ycJ10Bue, a He PeJYllb

mam TaKoro cornacoBaHH.!I. 06 3TOM, co6CTBeHHO, H rOBOpJIT COUHOJIOrH, 

HaqHHa.!I c fo66ca: paUHOHaJibHblH 6anaHC HHTepeCOB He B03HHKaeT caM 

co6oii:, OH HY>K,llaeTCJI B paMKe nopJl,llKa, KOTOpbIH Ha .!13bIKe IlOJIHTHqe

CKOH <f>HJioco<f>HH Ha31>1BaeTc.11 MHpoM. Ho no.uo6Ho TOMy, KaK aoii:Ha, no 

fo66cy, 3TO He TOJibKO CaMa 6HTBa, HO H IlOCTO.!IHHa.!I rQTOBHOCTb K cpa

>KeHHIO, TaK H MHp - 3TO He npocTO OTCYTCTBHe BOHHbl, HO HMeHHO nop.11-

):{0K, <f>aKTHqecKa.!I peryJI.!lpHOCTb O>KH,llaeMoro noBe,lleHffj( H I'OTOBHOCTb K 

20 Ibid. S. 27. 
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T8KOH perym1pHOCTH. IlopJI,llOK eCTh npeO,llOJieHHe CBOeBOJIHJI. A CBOeBO

JIHe Be,llb COBCeM He o6x3aTeJihHO ,llOJDKHO CK83blB8TbCJI B npecJie,llOB8HHH 

Tex HHTepecos, KOTOpb1e Mhl Ha3bIBaeM KopblCTHhlMH. CsoeBOJIHe MhI KBa

JIH<l>HU.HpyeM KaK TaKOBOe, OOCKOJibKY C60R 60.!IR HH,llHBH,lla npOTHBOCTOHT 

nopJI.llKY, 6y.llh TO peaJibHOMY HJIH TOJihKO MbICJIHMOMy. IlpOTHBOCTOHT )l(e 

OHa nop'1.llKY OOTOMy, 'ITO u.enenonaraHHe HH,llHBH,lla BcrynaeT B npOTH

BOpe'IHe c H,lleeif nopJI,llKa. 11Ha'le rosopx, pau.HoHaJihHhlH pac'leT ecJIH H 

He npHBO,llHT K ycTaHOBJieHHIO nopJI,llKa, TO, BO BCJIKOM cnyqae, H~aeT

CJI B nopJI,llKe H OOJih3yeTC'1 HM; CBOeBOJIHe )l(e He uy)l(,llaeTCJI B nopJI,llKe H 

npOTHBHTCJI eMy. 

Ho 'ITO TaKOe csoeBOJIHe? EcnH :no CTPeMJieHHe K HeKOTopoif uenH, TO 

c HayqHOH, npe,lleJihHO pau.HOHaJibHOH TO'IKH 3peHHJI, OHO ,llOJI)l(HO npeiJ
no.11azamb pac'leT, a He npomuBope11um& eMy! Ilpocne,llyeM JTHM DYTeM 

HeMHoro ,llaJiee. Henocpe,llCTBeHHO u.enesoe ,lleucrnHe BhirJIMHT o'leHh 

npoCTo: ,llJIJl ,llOCTH)l(eHHJI u.eJIH H36HpaeTCJI HaH6onee J<t><t>eKTHBHOe cpe,ll

CTBO. 0)lH8KO BH,llHMOCTb npoCTOTbl HC'le3aeT, KOr,lla Mbl 38,llaeMCJI Bonpo

COM o npHpo,lle u.enH. Uenh MO)l(eT 6bITh Bb16paHa JIH6o pau.HOHaJihHO, 

T. e. KaK cpe,llCTBO ,llJIJI .llpyroif u.eJIH, JIH6o HppaU.HOHaJibHO, T. e. 6e3 B3Be

IIIHBalOmero pa3MhlllIJieHHJI, KaK ueKoe caMOO'leBH.llHOe 6naro. EcnH 

u.enh - JTO TOJihKO BH.ll cpe,llCTBa, TO pa3MhIIIIJieHHe ,llOJI)l(HO YK83aTh cne

.ny10my10, 6onee Bh1C0Ky10 u.eJihlO. Eonee BhICOKaJI u.enh MO)l(eT oKa3aTb

cx TaK)l(e JIH6o cpe,llCTBOM, JIH6o caMOO'leBH,llHblM 6naroM. TaK HJIH HHa

'le, Mbl npHXO,llHM K TOMy, 'ITO y caMoro paUHOH8JlbHOro qeJIOBeKa 

KaJihKYJIJIU.HH u.eneif H cpe,llCTB 38MblK3lOTC'1 Ha BhICIIIeM 6nare, KOTOpoe B 

TepMHH3X ueOK3HTH3HU.eB HMeffYeTCJI u.eHHOCTblO . .[(eHCTBYIOmHH HaH6o

Jiee CB06o.neH TOr,lla, KOr,lla ,lleHCTBYeT paU.HOHaJibHO, H HaH6onee pau.Ho

HaJieH Tor.na, KOr,lla CB060,lleH, T. e. Ha ero perneHHJI He OK33blB3eT BJIHJl

HHe «DO,llOCHOBa» OCHXH'leCKOH )l(H3HH, H3CTpoeHHe H CTpaCTH. lJeM 

cso6o,llHee qenoBeK, roBopHT Be6ep, T. e. 'leM MeHhrne ero noBe,lleHHe 

HMeeT xapaKTep «npHpO,llHOro co6bITH'1», TeM B3)1(Hee CT3HOBJITCJI He BHe

IIIHHe npH'IHHbl noBe,lleHHJI, a IlOHJITHe JIH'IHOCTH, cornacHO KOTOpOMY 

cymHOCTb ee - 3TO OOCTOJIHHOe BHYTPeHHee OTHOIIIeHHe K HeKOTOpbIM 

u.eHHOCTIIM, KOTOpble qeJIOBeK 3aTeM npeBpamaeT B u.eJIH CBOHX ,lleHCTBHH21 • 

11Ha'le rosopx, paU.HOHaJibHbIH qeJIOBeK - 3TO JIH'IHOCTh, HMelOmaJI He

KOe BeyTpeHHee '1,llpo. lJeJIOBeK BO 'ITO-TO BepHT KaK B 6e3yCJIOBHO ueH

uoe, HCXO,llJI H3 3TOro, OH CT3BHT ce6e u.eJIH, a ,llJIJI ,llOCTH)l(eHHJI ueneif 

paCC'IHThIBaeT cpe,llCTBa. CBo6o,llHhIH qenoBeK OT,llaeT ce6e OT'leT B TOM, 

K8KHMH OCHOBHbIMH u.eHHOCTJIMH OH PYKOBO,llCTBYeTCJI. 3TH ueHHOCTH 33-

TeM nepeBO,llJITCJI B pa3MeHHYIO MOHery IlOBCe,llHeBHOro uenenonaraHHJI. 

IlpeCJie,llyJI U.eJIH H BhI6Hp3'1 cpe,llCTB3 ,llJIJI HX ,llOCTH)f(eHHJI, 'leJIOBeK npe-

21 CM.: Weber M. Gesammelte Aufsatze zur Wissenschaftslehre. S. 132. 
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KpacHo JHaeT o cyw:eCTBOBaHHH nopAAKa. CaM OH npuBepX<eH TaKOMY 

DOPAAKY 11u60 noroMy, 'ITO yBaX<eHHe K HeMy BXO.!lHT B TY QenoqKY KaJih

K}'IDIQHH, B KOTOpoH CBJl3hlBalOTCJI QeJIH H cpe,!lCTBa; 11u60 IlOTOMy, qTQ 

nopJl,!lOK OTHOCHTCJI K qucny ero QeHHOCTeH. QqeBH,llHO, 'ITO cyw:ecTByioT 

CJie.llYIOmHe B03MOX<HOCTH: 

a) 3HaqHMhlH nopJl,!lOK H OCHOBHble QeHHOCTH HMelOT pa3HhlH paHr: 

al nopJl,!lOK HHX<e QeHHOCTeH, 

a2 nopJl,!lOK BblIIIe QeHHOCTeif; 

b) 3HaqHMhlH nopJl,!lOK H QeHHOCTH HMelOT paBHhlH paHr: 

bl nopJl,!lOK paccMaTPHBaeTCJI KaK QeHHOCTh, 

b2 QeHHOCTH ( o6mee npH3HaHHe QeHHOCTeu) paccMaTPHBalOTCJI KaK 

O,!lHH HJ acneKTOB nopAAKa. 

c) nopAAOK JHaqHM 6eJOTHOCHTeJihHO K QeHHOCTIIM (no TPa.llHQHH HJIH 

B CHJIY 3MOQHH). 

CBoeB011ue, TaKHM o6paJOM, He HCKJI10'laeTcJ1 ,!laX<e npu noJIHou JIC

HOCTH caMocoJHaHHJI H paQHOHaJihHOH KaJihK}'IDIQHH noBe,!leHHJI. Ero B03-

MOX<HOCTh JanoX<eHa B caMoe KOHCTPYKQHIO nopAAKa, nocKOJihK}' npe.!l

no11araeTCJ1, 'ITO opueHTaQHJI Ha QeHHOCTh HJIH BhlCIIIee 611aro MOX<eT HMeTh 

60111.ruylO MOTHBHpyiomyio CHJIY, HeX<eJIH opHeHTaQHJI Ha nopJl,!lOK (al). 

Cyw:ecrBy10muu nopAAOK MOX<eT 6h1Ti. nocTaBJieH no,!l coMHeHue, c Toq

KH 3peHHJI QeHHOCTeH, CB06o,llHOH H paQHOHaJihHOH JIHqHOCThlO; OH MO

X<eT 6h1Tb B npeHe6peX<eHHH y Tex, KTO 3MOQHOHaJihHO npHBepX<eH HOBO

MY, a He crapoMY nopAAK}', H KTO He CTaBHT BOnpoc 0 QeHHOCTH KaK TaKOBOH. 

B CBOIO oqepe.llh, JICHOCTh caMOC03HaHHJI, OCMhlCJieHHOCTh H MOTHBHpO

BaHHOCTh noBe,!leHHJI nocTOJIHHO HaxO,llJlTCJI no,!l yrpo3oif. MM yrpoX<alOT H 

cHJia npHB~KH, H BCDhlIIIKa CTPaCTH, H 06hl.lleHHOCTh, ,!lOBe,!leHHaJI .!lO 

aBTOMaTH3Ma, H TO, qTQ BHe06hl)J.eHHO, qTQ pa,llHKaJihHO HapyruaeT XO,!l 

Bemeu (xapH3MaTUqeCKOe, JierHTHMHpOBaHHOe oco6ou npHKOCHOBeHHOC

ThlO BhlCIIIHM CHJiaM, H a<t>ct>eKTHBHOe, cpaBHHTeJibHO KpaTKOBpeMeHHOe H 

HHTeHCHBHO 3MOQHOHaJihHOe ). c TOqKH 3peHHJI nopJl,!lKa 3,!leCb OTKphlBa

eTCJI 0611acn HenpUMupUMozo ceoeeollWl. 
B fo66coBoif KOHCTPYKQHH rocy,!lapcrna cBoeB011ue npeo,!loJieBaJioci. 

Ja cqeT Toro, qrn BceM 3MOQHJIM 61.m pa,llHKaJihHO npOTHBonOCTaBJieH CTPax 

cMePTH, ycMHpJlBIIIHH a$cpeKThl, a npHKOCHOBeHHOCTh BhICIIIeMY ( caMo

CTOJITeJihHoe cyX<.lleHHe B BOnpocax Bephl H OCHOBaHHH rocy,!lapCTBeHHOro 

YCTPQHCTBa), cnoco6Hu nOCTaBHTh no,!l COMHeHue 6eJyCJIOBffYIO QeHHOCTh 

rpaX<.llaHCKOro Mupa, 6h1Jla pe.llYQHpOBaHa .!lO MHHHMYMa - coJHaHHeM 

IOp~ecKOH: CHJlhl o6J1JarenhCTBa, BODJiomeHHoro B o6meCTBeHHOM ,!lO

rooope. MHaqe rooopJ1, rpaX<.llaHHH ro66coBcKoro rocy,!lapcrsa He npocro 

60HTCJ1 c~peHa. OH o6na,llaeT 10pH.lluqecKoif 'IYBCTBHTeJihHOCThlO. CyBe-
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peHa HeJib3'1 no6opon. He npocro nOTOM)', 'ITO OH eHJILHee, HO nOTOM)', 'ITO 

3TO npomue npaea. 06meCTBeHHLIH .noroBop - He npocro eoMHHTem.HOH 
,nOCTOBepHOCTH HCTOpH'leelCHH «l>aKT HJIH Heeyma.11 onopa H,neaJibHOH KOHCT
PYKQHH roey.napCTBeHHOCTH, HO npe>K.D:e Beem - :>KHBOe eoJHaHHe JHa'IH
MOCTH npasa He npocro Klll< «t>aKTH'leeKOH peryJIJllUIH, HO Klll< HeKOTOpoH 
npe,neJILHOH «t>opMYJILI (KOHeqHoro enosap.11, eeJIH BOenoJILJOBaTLe.11 H3Be
CTHLIM noWITHeM P. Popm): HH'ITO He ,nOJDKHo eoBepmaTLe.11 He no npaBy. 

Mo)l(eM JIH MLI eKaJaTL, 'ITO ,nJI.11 eoBpeMeHHoro qenoBeKa (ToqHee, 
,nJI.11 qeJIOBeKa, KaKHM ero pHeyror e01nmnom MO,nepHa) xapaKTepHLI CTOJIL 
)l(e eepLe3HOe OTHOllieHHe K npaBy H eTOJIL )l(e npoCTLie 3MOUHH, KOTOpLie 
MO)l(HO e.nep)l(aTL crpaxoM eMepm? If TO, H .npyroe 6onee qeM eOMHH
TeJibHO. BeeLMa Ba)l(HLI aKI~eHTHposaHHe Be6epoM eoUHonorHqeeKoro 
JHaqeHH.11 npasa KaK o6naCTH qHCTO «t>aKTHqeeKHX perymQHH H ero pae
ey>K,ZJ;eHH.11 0 QeHHOCTHOH paQHOHaJILHOCTH, xapH3Me H 3THKe OTBeTCTBeH
HOeTH, noKaJLIBa10mHe eJIO)l(HOe yeTPoifeTBO HHTeJIJieKTYaJILHoif H 3MO
QHOHaJILHOH eoeTaBJI.lllOmHX B noBe,neHHH qeJIOBeKa. 

HMeHHO 0Te10.na MLI H MO)l(eM nepeifTH K npo6neMaTHKe «,lJ:HKTaT}'
pLI». Be,nL noqTff Bee paeey>K,D;eHH.11Be6epa06 oeHOBHLIX noH.llTH.llX eoUH
onornH HMeIOT npeHMymeCTBeHHOe OTHOmeHHe K eTa6HJILHOMy, yeTaHO
BHBllieM)'e.11 nopMKY· ,lJ:HKTarypa )l(e eCTL .llBJieHHe 3KeTPaop,nHHapHoe, H 
nonLITKa Heene,noBaTL ee B TepMHHax eoQHaJILHOH PYTHHLI BPM JIH Morna 
6LITL y.naqHoif. Ho ,nHKTarypa - He e,nHHCTBeHHoe 3Kcrpaop,nHHapHoe JIB
JieHHe B nOJIHTHqeeKOH )l(H3HH, H Bee Heene,noBaHHe xapH3MLI H xapH3Ma
TH'leeKoro roeno,neTBa ,noJI)l(HO 6LIJio 6L1 OKaJaTLeJI J,neeL KY.na 6onee K 
MeeTY. 0,nHaKO 3,neeL-TO MLI H o6Hap~HBaeM HeKOTOpLIH paJJia,n B noeT
poeHH.llX Be6epa, TeM 6onee npHMeqaTeJILHLIH, qTo eBuaH OH He e He,no
eTaTOqHoif pa3pa60TaHHOCTLIO OT,neJILHLIX CTOpOH ero KOHQenQHH, a e Be
maMH KY.na 6onee 4>YH.naMeHTam.HLIMH. 

Be6ep roBopHT o eoBpeMeHHOH noJIHTHKe KaK npednpwimuu22 H o 
npo«t>eeeHOHaJILHOM noJIHTHKe, Hanpasm10meM .neneJILHOCTL npe.nnpHJI
TH.11 H noJILJYIOmeMe.11 3KeTpaop,nHHapHLIM ,noBepHeM yqaCTHHKOB noJIH
TH'leeKOro eo10Ja, paQHOHaJILHO .neifeTBYIOmHX Ha eBOHX MeeTax H eo
BepmeHHO HepaQHOHaJILHO npe,naHHLIX nonHTHqeeKoMy BO>K,D;IO. Be6ep 
roBopHT 06 a«t>«t>eKTHBHOH npHBep)l(eHHOeTH K nop.11,nKY KaK o,nHOH HJ BOJ
MO)l(HLIX oeHOB ero nerHTHMHOeTH H 06 a«t>«t>eKTHBHOH npHBep)l(eHHOeTH 
nOJIHTHKY KaK O,nHOH H3 B03MO)l(HLIX oeHOB ero nerHTHMHOeTH. 3Ta 3MO
QHOHaJILHa.ll eoCTaBJIJ110ma.11 Ba)l(Ha HMeHHO B eoBpeMeHnyIO 3noxy, nOTo
MY qTo TPeJBoeTL H JieHOCTL eaMoeoJHaHH.11 eaMH no e,e6e He oqeHL npH
ro,nHLI ,nJI.11 Toro, qTo6LI eJiy)l(HTL 6aJHeOM MaeeOBOH nOJIHTHKH. 

22 «llpeonpURmueM HaJblBaeTcJI HenpepLIBHoe 1jeJ1e6oe .neiiCTBoBaHHe onpe.neneHHoro 
po.na, npeonpURmUeM-C0/030M - o6o6~eCTBJieHHe co WT360M ynpaBJieHHJI, HenpepLIBHO 
.neiicTBYJO~HM QeneBLIM o6pa:ioM» (Weber M. Wirtschaft und Gesellschaft. S. 28). 
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Y Be6epa MbI uaxo,nHM onHeauHe .nsyx eHJibHO pa:mH11a10mHxe.11 po
.nos eospeMeHHOH nOJIHTHKH. Ilpe~e Beero Be6ep OTHOeHT nOJIHTHK)' K 
p3.3p.11.zzy Tex (()l(ff3HeHHhIX nop.11.LJ:KOB», KOTOpble OH qaeTO HMeuyeT «KOe
MoeaMH». Cpe,nH HHX: «KOeMoe paQHonarrLuoro KanHTaJIHCTH'leeKoro xo-
3.IIHCTBa», «K)'JibTYPHOe eoo6meeTBo roey.napeTBeuuoro KOeMoea», «He
K)'CCTBO KaK KOeMOe u;eHHOCTeID>, «KOeMoe HCTHH>> pau;HOHaJibHOH uaym23 • 

IlOJIHTHKa MO)l(eT xapaKTepH30BaTbe.II TaK)l(e H KaK «KOeMoe nollumu'le
CKOZO .neifeTsosauH.11»24 . B norrHTHKe KaK npe.nnpIDITHH, KpoMe npH3Bau
HbIX noJIHTHKOB H HX naPTffHHOH MaIIIHHbl, eCTb eme, B oeHOBHOM, TOJILKO 
MauHnyrrHpyeMa.11 Maeea. B nee nona,naIOT see Te, KTO paQHoHarrbHO H eo-
3HaTerr1>uo .neifeTByIOT B paMKax esoero npH3BaHH.II B .npyrHX e«t>epax, 
.npyrHX «KOeMoeax». JlcHOCmb Ca.MOC03HQHUJl, om'lemAU60Cmb Momu
ea - see 3TO, no Be6epy, noKH,LJ;aeT eospeMeuuoro qerroseKa, npe,nauuo
ro esoeMY noJIHTH'leeKOMY BO~IO. B eospeMeHHOH noJIHTHKe, KaKOH ee 
pMeyeT Be6ep, .neneTByIOT erre.ny10mHe eHJibl. 

Bo-nepBbIX, Maccbl. OuH B eospeMeHHOM o6meeTBe sep.11T (s Toquee 
He onpe,neJl.lleMOH Mepe) B pau;HOHaJibHYIO o6oeHOBaHHOeTb nOJIHTHqe
CKOfO nop.11.LJ:Ka. Ho pearrbuoe 4>YHKU:HOHHposauHe norrHTHKH KaK npe.n
npH.IITH.11 npe,nnorraraeT HX 3MOU:HOHaJibHyIO Mo6HJIH3aQHIO ua no.n.nep)l(K)' 
xapH3MaTHKa. 

Bo-BTOpb1x, nporj>eccuoHaJlbHble noAumuKu KaK 4>YHKQHouepb1 npeo
npWlmWl. l1x nose.neuHe u:errepaQHoHarrbuo, noeKOJibK)', no onpe.nerreHHIO, 
u:errepaQHoHarrbHO rr106oe npe,nnpH.IITHe. <l>yuKQHouepbI .LJ:BH)l(HMbl Kopble
TbIO H eoepe,nOToqeHbl Ha paeqeTe epe,nCTB, u:errH )Ke (nOMHMO KOpbleT
HbIX) 3a,LJ;aIOTe.II BO~eM. Bo~IO OHH npe,naHbl He TOJibKO KOpbieTHO, HOH 
a«t>«t>eKTHBHO. llx nose.neuHe a«t>«t>eKTHBHO, noeKOJibK)' onpe.nerreuo npe
.nauuocTbIO xapH3~e. l1x noae.neuHe u:euuoeTHO-pau;HOHaJibHO, noeKOJib
K)' npe.nauuoCTb BO~IO npe.nnorraraeT eaMou;euuoeTu onpe.nerreHHbIX DH
.nos noae.neuIDI. llx noae.neuHe u:errepau;HOHaJibHO, Kor.na xapH3Ma 
«OIIOBee.nueBHHBaeTe.11» (PYTHHH3HpyeTe.11), KOr,na BO~b BXO,LJ;HT B norro
ey uey,naq, Kor.na eTOHT aonpoe o eoxpaueHHH nop.11.LJ:Ka H noHeKe npeeM
HHKa-xapH3MaTHKa. 

B-tpen.HX, noAumu'lecKUe eo:J1Cou. Iloae,neHHe BO)K.LJ:.11 eCTb HaH6orree 
qffC'fbiff THO COOTBel'CTBH.11 npc><l>eccHOHaJibHOMY npH3BaHHIO B nOJIHTHKe. Bo)l(.LJ:b 
.neHCTB)'eT «CO crpaCTbIO H XOJIO.LJ:HbIM ITia.JOMepoM», npH11eM crpaCTb 03Ha
qaeT 3,!{eCb He a«t>«t>eKI («CTepHJibHyIO B036~eHHOCTb», no eJIOBaM f. 3HM
MeJl.II, ua KOTOpb1e ecbIJiaeTe.11 Be6ep ), uo npe,naHHOCTb .nerry. Bo~b ue opH
eIITHp<>BaH ua Kouequoe 6rraro. Ou ue HmeT HH eqaCTb.11, HH eyfu,eKTHBHOH 
eaMopeaJIH3au;HH. Ou npe.nau eaoeu 3a,naqe - .no caMono)l(epnoaaHH.11. 

23 Weber M. Gesammelte Aufsatze zur Religionssoziologie I. 9 Aufl. Tiibingen, 1988. 
S. 544-545. 

24 Weber M. Wirtschaft und Gesellschaft. S. 355. 
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To )Ke eaMoe MO)l(HO eKaJaTL o mo,ZV1x, KOTopLie BKJIJO'leHLI B .n:pyroii 

po.n: IlOJIHTHKH: He B MHpHbIH nopg,n:oK, HO B BOHR)'. 0,n:HaKO paee}')K.n:eHIDI 

0 BOHHe yseJIH 61>1 Hae eJIHIIIKOM ,U:aJieKO, OHH - B paMKax Ha111eii TeMbl -

HMeJOT 60JI1>111ee OTH0111eHHe K nOJ,n:Heii111HM eo'IHHeHIDIM lIIMHTTa. Ocra

HeMeJI B e<t>epe IlOJIHTHKH KaK KOeMoea, KaK nopJI,n:Ka. IlocrpoeHHblH Ha 

npHH:Uimax ynpaBJIJieMoro npe.n:npIDITHJI, 3TOT KOeMOe-eOJ03, KaK Mbl BH

,n:eJIH, .U:OJI)l(eH HaxO,!UITbeJI B HenpoeTLIX OTHOIIleHHJIX e JIH'IHblM eaMoon

pe,n:eJieHHeM, oeo6eHHO eeJIH B KOHTeKeT JTOI'O eaMoonpe,n:eJieHIDI BKJIJO

'leHa opHeHTauwi Ha npo6neMaTHKY eMLieJia )l(HJHH H pellU2U03HOe pe111eHHe 

JTOH npo6JieMLI. 3THKa 6paTeKOH JIJ06BH, KaKOH ee 3HaJIH nepBOHa'laJib

Hble o6mHHLI yaHBepcaJIHCTeKHx MHpOBLIX pe.JIHrHii:, He He'leJaeT, no Be-

6epy, H B eoBpeMeHHOM MHpe. 0,n:HaKO e ,n:aBHHX nop pemrrIDI Bee 60JIL-

111e OT,U:eJIJieTeJI OT .n:pyrHx (()l(HJHeHHblX nopJI.U:KOB», eTaHOBJIIUHXeJI 

eaMOJaKOHHLIMH KOeMoeaMH. CoBpeMeHHOe pa1u10HaJILHoe roey.n:apcTBO, 

e TO'IKH 3peHIDI noeJie,n:oBaTeJILHOH H yaHBepcaJILHOH peJIHrHOJHOH TIHKH 

6paTeTBa, npe.n:craBJIJieTeJI 'leM-TO CTOJib )Ke ~LIM eii, KaK H pauHo

HaJibHblH JKOHOMH'leeKHH nopg,n:oK, noeKOJILKY B TaKOM rocy.n:apCTBe «BeJI 

IlOJIHTHKa OpHeHTHpyeTeJI Ha o6beKTHBHblH roey.n:apCTBeHHLIH HHTepee, 

nparMaTHKY H a6eOJIJOTHYIO - e peJIHrH03HOH TO'IKH 3peHIDI, o6Hap~H
Baionzyio eBOJO eoBep111eHH)'IO 6eeeMLieJieHHOCTb - eaMoueJib eoxpaHe

HHJI BHe111Hero H BH)'TPeHHero paenpe,n:eJieHIDI HaeHJIIDI»25 . IloJTOMY ro

ey.n:apeTBo KaK npe.n:npIDITHe, KaK IlOJIHTH'leeKHH KOeMoe HaxO,n:HTeJI B 

HanpJI)l(eHHblX OTHOIIleHIDIX e YHHBepeaJibHOH 3THKOH, HO He IlOKYIIlaeTeJI 

Ha ee eoeTOJITeJILHOCTb B HeKOTOpbIX 6oJiee YJKHX npe,n:eJiax26 • 

Ha JTOM MLI MO)l(eM npeKpaTHTL HJJIO)l(eHHe nocrpoeHHii: Be6epa. 

O'leBH,n:HO, 'ITO KoppeKTHaJI KOHeTPYKUIDI orpaHH'leHHOro npasoM HaeH

JIIDI H no,n:KpenJieHHOro HaeHJIHeM npaBa, Ha KOTopoii: .n:ep)l(HTeJI eOJIH,n:ap

HOe eomaeHe pauHoHaJILHbIX rpa)l(.D:aH npe.n:npHJITHJI-eoioJa, rpo3HT pa:i

BaJIHTbeJI OT eonpHKOeHOBeHIDI e onHeaHHJIMH IlOJIHTHKH, B KOTOpoii: 

a<t><t>eKTHBHLie MaeeLI npe,n:aHLI xapHJMaTH11eeKOMY BO)l(.D:JO, a ueJieBaJI pa

UHOHaJibHOen HenbITbIBaeT y.n:apbl peJIHrH03HOI'O 'l}'BCTBa H IlOJIHTH'lee

KOI'O TeMnepaMeHTa. 0'1eBH,n:HO, 'ITO 0,U:HO TOJibKO yKaJaHHe Ha 3MOUHO

HaJibHYJO npHBep)l(eHHOeTb nopJI.U:KY MaJIO 'ITO 06-LJieHJieT: eeTL 

ueHHOCTHO-pauHOHaJibHOe OTHOIIleHHe, KOTOpoe xapaKTepHJyeTeJI TOH ea

MOH JieHOCTbJO, KOTOpaJI npe.u:noJiaraeT eKopee 3MOUHOHaJILH)'IO OTpellleH

HOeTb, eeTL a<t><t>eKT He,U:OJiroii: eHMUaTHH HJIH aHTHilaTHH, eCTL CTOHKaJI 

npHBep)l(eHHOCTb BO)l(.D:JO. A noeKOJibKY BO)l(.D:b, KaK H npopoK, 3aqaeryio 

.u:eii:eTByeT BonpeKH eymecrByiomeMy nopJI.D:KY, pa.u:H yYBep)l(.D:eHIDI ao
Boro, TO H OH eaM, H ero npHBep)l(eHULI, oeHOBblBaJI (HJIH XOTJI 6bl crpe-

25 Ibid. 
26 Ilo.npo6Hee o6 JTOM CM.: <!>W1unnos A. <!>. RcHocri., 6ecnoKOHCTBO H pecl>neKcn11: K 

counonornqecKoii xapaKTepncrnKe coepeMeHHOCTH // Bonpocw cJ>nnococJ>nn. 1998. N~ 8. 
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MHCb OCHOBaTb) HOBblH IIOPMOK, cymeCTBeHHblM o6pa30M rro,np1>1Ba10T 

OCHOBaHIDI crnporo, 6y,n1> TO pemrrIDI HJIH rrpaBO, KOTOpoe OKa3blBaeTC.ll 

,neHCTBHTeJihHO Bcero JIHUih o,nHHM H3 <t>aKTH'IeCKHX peryil.llTOpOB COUH

ailhHOH )l(H3HH, BO BpeMeHa rrepenOMHbie CTOJih Mano 3<l><l>eKTHBHhIM, 'ITO 

B03BpameHHe JIIO,neH He rrpocro K PYTHHe rrpaBa, HO K uoee rrpaBa ,nOJI)l(HO 

Ka3!ITbC.ll COUHOJIOrH'leCKH Hepa3peUIHMOH 3ara,nKOH. 

III 

Ilo'leMY )Ke, ycTaHOBHB B Ha'lane rrpe,nM,nymero pa3,nena, 'ITO OCHOB

Hhle IIOH.llTIDI COUHOJIOrHH Be6epa HMelOT IIpOHCXO)l(,neHHe IIOilHTHKO-rrpa

BOBOe, Mbl B KOHUe pa3,nena IIpHUIIlH K BblBo,ny 06 OTCYTCTBHH B ero rro

crpoeHIDIX e,nHHCTBa H rrocne,noBaTeJibHOCTH HMeHHO B TOM, 'ITO KacaeTC.ll 

<PYff.naMeHTan1>H1>1x rrpo6neM couHonornH? Be,n1> Be6ep B orrHcaHH.llX rro

nHTHKH HCIIOJih3YeT MHorne IIOH.llTIDI, pa3pa6oraHHble HM B Ka'!eCTBe oc

HOBHhIX KaTeropHH COUHOJIOrHH, a IIOJIHTH'!eCKa.ll COCTaBil.ll10ma.11 IIpHCYT

CTByeT B ero KOHCTPYKUHH couHanhHOCTH H3Ha'!an1>Ho. qTo )Ke J,nec1> He 

cxo,nHTc.11? 

,D;eno B TOM, 'ITO 3TOT H3Ha'lanbHblH IIOJIHTH'IeCKHH KOMIIOHeHT COUH

OJIOrHH Be6epa .llBil.lleTC.ll HMeHHO no.llumuKo-rrpaBOBblM. «JlerHTHMHOe 

HaCHJIHe» IIOMep)l(HBaeT Bee 3,naHHe peryil.llUHH H, B CBOIO oqepe,nh, 

BhICTyIIaeT ero ecTeCTBeHHhIM 3aBepUieHHeM. CouHan1>Ho-rroJIHTH'lecKoe 

3aMb1KaeTC.ll B Kpyre caMoo6ocHOBaHH.ll. 3Ta KOHCTPYKUH.ll B ,nyxe ro6-

6ca y.113BHMa KaK TaKOBa.11 He ,nll.ll KpaTKocpo'IHhIX a<P<l>eKToB 3f'OHCTH

qecKoro CBOeBonH.11, HO ,nn.11 MomHoro rrpo,nomKHTen1>Horo a<P<PeKTa, 

ICOTOpbIH IIO.llBil.lleTC.ll B ero OIIHCaHIDIX BC.llKHH pa3, Korona pe'Ih H,neT 0 

.ne.11TeJibHOCTH BO)l(,neH H rrpopOKOB H rrpe,naHHblX HM rrocne,noBaTeJieH, 

KOr,na IIpOHCXO,n.llT peBOJIIOUHH, KOr;na ycraHaBilHBaeTC.ll qpe3Bhl'laHHOe rro

JIO)l(eHHe, Korona YTBep)l(,naeTc.11 ,nHKTaTYPa. Pa3MhITOe, HeBH.llTHO pacrrpe

.neneHHOe Me)l(,ny penurHeH H IIOJIHTHKOH IIOH.llTHe <<XapH3Ma» CBH,neTeJib

CTByeT 06 3TOH rrpo6neMe _na)l(e 'IHCTO TepMHHOJIOrH'leCKH. 

KoHe'!HO, rrpHHUHIIHan1>Hoe 3Ha'!eHHe HMeeT pa3IlH'!He Me)l(,ny cno

)l(HBUIHMC.ll H cKJia,nhIBawmHMC.ll rropMKOM. 0,nHaKo, 3TO pa3nH'!He KaK 

TaKOBOe eme HH'lero He 061..llCH.lleT. Ilop.11,noK JIH6o eCTh B KalCOH-TO 11ac
mu, H ror.na xor.11 61>1 11acmu11110 OH .non)l(eH 6b1Th YCTPOeH, KaK H BC.llKHH 

rrop.11,nOK, JIH60 )Ke ero eme HeT, H TOr,na Ha.no I'OBOpHTb HMeHHO 06 OTCYT

CTBHH rrop.11,nKa. Ilpo6neMa O'leBu,nHhIM o6pa30M ne)l(HT rny6)1(e. 06o3Ha

'IHM ee rroHa'lany KaK rrpo6neMY cepbe31tocmu. 
Cep1>e3Hoe OTHOUieHHe K rrpaBy 03Ha'!aeT, 'ITO OHO He HC'IeprrhIBaeTc.11 

,nil.11 HH,nHBH,na <t>aKTH'leCKOH peryil.llUHeH, ycnOBHeM rrpe,nclCa3yeMOCTH 

ICailhlCYil.llUHH H Ha_ne)l(HOCTH paC'leTOB. IlpaBoe H rrpaBOBOe Ba)l(Hbl caMH 



294 A. <!>. <l>IUUUIIlOB 

no ce6e, a He KaK ycnosue HJIH cpe,n:CTBO. HanpoTHB, ecnu ycMaTPHBaTb B 

npase ycJIOBHe HJIH cpe,n:CTBO, T. e. BH,n:eTb B HeM npe)l()l:e Bcero CHCTeMy 

orpaHHqeHHH, TO MOlKHO cnpOCHTb: orpaHuqeHHH ,n:mI qero? 0,n:HH CKa

lKyr: ,n:mI npOH3BOJia. ,[(pyme: ,n:mI CaMOpa.3BePTbIBaHIDI, caMopeaJIH331UfH 

JIHqHOCTH. 3TOT DOCJie,n:HHH CJiyqaH: MOlKeT 6bITb oxapaKTepH3083H KaK 

CffTYaI.tIDI pOMaHmU'lecKOW cy6beKma, ,n:mI I<O'rOporo npHHl{HDHaJibHO Ba)l(

HO caMOpa.3BePTbl83HHe, pa.3BHTHe co6cTBeHHOH npO.n:yKTHBHOCTH H KOTO

pbIH He lKeJiaeT 3H3Tb BO BHewHeM MHpe HHqero HHOfO. MMeHHO c HCCJie

,n:oBaHHJI poMaHTHJMa HaquHaeT CBOH wry,n:HH, Henocpe,n:CTBeHHO 

npe,n:wecTByIOll{He <<)J:HKTaTYPe», Kapn lllMHTT. «PoMaHTHK, - yrseplK

,n:aeT OH, - He xoqeT HHqero, KpOMe KaK nepelKHB3Tb H npoqyBCTBOBaHHO 

ODHCblBaTb CBOe nepelKHBaHHe. Ilo3TOMY ero apryMeHTbl H YM033KJllOqe

HHJI npe,n:cnlBIDIJOT co6oii csoeo6pa.3HO OKpaweHHOe o<l>opMJieHue ero yr

sep,n:uTeJibHblX H QTPHl{aTeJibHblX a4>4>eKTOB, KOTOpbie, 6y,n:yqu O,n:Ha)l()l:bl 

OKKa.3HOHaJibHbIM o6pa.30M B036y)l()l:eHbl K3KHM-JIH6o npe,n:MeTOM BHew

Hero MHpa, Bpall{alOTCJI c Tex nop ,,B 803BbIWeHHOM KpylKeHHH" BOKpyr 

ce6JI CaMHX»27 . qy)l()l:blH ,n:eHCTBHTeJibHOCTH poMaHTHK DOJIOH xy,n:olKe

CTBeHHbIX npeTeHJHH. lllMHTT DHWeT: «OrpaHuqeHHblH CBOHM nepelKHBa

HHeM cy6beKT, KOTOpbIH, O,n:HaKO lKe, xoqeT pa3BHTb npO.n:yKTHBHOCTb, u6o 

He lKeJiaeT OTKa.3bIBaTbCJI OT npeTeHJHH Heqro OJHaqaTb B Ka'leCTBe cy6beK

Ta, IlbIT3eTCJI ,n:aTb xy,n:olKeCTBeHHYIO <i>OPMY CBOeMY nepelKHB3HHI0»28 • 

A 3TO npuso,n:HT Kero K npeHe6pelKeHHIO ,n:eH:cTBHTeJI1>HOCT1>10 H ee Kay

JaJibHOCTblO. «B xy,n:olKeCTBeHHOM npOH3Be,n:eHHH, - no,n:qepKHBaeT 

lllMHTT, - npeo,n:oJieBaeTCJI 06bI'IHaJI peaJibHOCTb KayJaJibHbIX CBJIJeH, 

X)'.n:OlKHHK MOlKeT npHBeCTH B ,n:eHCTBHe TBOp'leCKYIO MOll{b, He OT,n:aBaJICb 

MexaHHJMY KaYJaJibHOCTH»29 . BOJ6y)l()l:eHHbIH, npeHe6peralOll{HH nio6oH: 

qiopMOH, c,n:eplKHBalOll{eH ero caMopaCKpbITHe, 6yHrylOll{HH cy6beKT xo

powo JHaKOM KJiaccuKaM couuonornu. 3HMMeiI1>30 H Be6ep B noJ,n:HHX 

CO'IHHeHHRx31 YKa.3LIBaJOT Ha 3TY npo6JieMY. lllMHTT uccne,n:yeT poMaH

THJM co cropoHbI 3CTeTH'leCKOH H noJIHTH'leCKOH. OH ycTaHaBJIHBaeT, 'ITO 

CBOeBOJIHe poMaHTH'leCKOfO cy6beKTa BOBCe He o6JIJaTeJibHO ,n:OJilKHO 

npHHHMaTb 4>oPMY 6yHma. B noJIHTH'leCKOM poMaHTHJMe lllMHTT ycMaT

pusaeT cnoco6HOCTb K COBMell{eHHIO c caMblMH pa3HblMH DOJIHTH'leCKH

MH COCTOJIHHJIMH -OT peBOJllOl{HOHHbIX .n:o KOHCepB<ITHBHbIX H ,n:3lKe peaK-

27 Schmitt C. Politische Romantik. Zweite Aufl. MUnchen und Leipzig, 1925. S. 143. 
28 Ibid. S. 146. 
29 Ibid. S. 147. 
30 B pa60Tax no cf>HJioco<jJHH H co1.1Ho11ornH K)'JibT}'PbI, e oco6eHHOCTH e «KoHcf>nmcre 

coepeMeHHOH K)'JibTYPbl», r.ne pe'lb H.neT 0 6yHTe npOTHB npHHQHna cf>opMLI KllK TaKOBOl'O. 
31 Oco6eHHO e pe•rn «CToJIHTHKa KaK npHJBaHHe H npocf>eccmm, Ha KOTopylO MbI 

CCblJlaJIHCb BLJllle, r.ne IlOMHHHOe IlOJIHTH'ICCKOe npH3BaHHe npOTHBOilOCTaBJieHO 
«CTepHJibHOH B036}'JK.neHHOCTH» (TepMHH f. 3HMMCJIJI). 
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UHOHHbIX32 • Ho eCTL nH TOr,na pa:mwrne Me)l()cy no,nnHHHhlM H Heno,nnHH

HhlM, poMaHmU'leCKUM B IlOnHTHKe? «KpHTepHH, - roBOpHT IllMHTI, -

COCTOHT B TOM, HMeeTCJI nH B HanffqHH cnoco6HOCTb K pa:mffqeHHJO npaBa 

H HenpaBa. 0Ha eCTb npHHUHil BCJIKOH nonHTHqecKOH 3HeprnH - KaK pe

BOfilOUHOHHOH, KOTOpaJI CCblnaeTCJI Ha npaBa npHpO.ZJ;bl HnH qenoBeqeCTBa, 

TaK H KOHCepBaTHBHOH, KOTOpaJI CCblnaeTCJI Ha HCTOpffqeCKOe npaBO. TaK

)l(e H «i>Hnoco«t>HJI nernTHMHOCTH npH3HaeT paJJJ:HqHe npaBa H HenpaBa, 

OHa TOnbKO npOTHBOilOCTaBnJleT HCTOpHqecKH 6naronpHo6peTeHHble npa

Ba eCTeCTBeHHO-npaBOBOMY pa:mHqeHHJO npaBa H cyry6o «t>aKTffqeCKOH 

MaCTH»33 . TeopeTHKH KOHTPpeBon10uHH, npe)l(.ZJ;e Bcero JI. EoHanb,n H 

)IC .ne MeCTp ( o KOTOpbIX IllMHTI ro,noM no3)1(e <<,[l;HKTaTYPhl» no.npo6Ho 

H coqyBCTBeHHO IlHWeT B «IlonHTHqecKOH TeonorHH» ), OTnffqaJOTCJI OT 

poMaHTHKOB (xcmi: 3TH nocne,ZJ;HHe MOryT pa3.D;enJITb HX nOJmTH1IecKHe B3IIDI

.ZJ;bI) CBOeH COBepweHHOH HepoMaHTHqHOCTb10, cyxocTbJO, HO 3TO HMeHHO 

OTcyTCTBHe nyCTOH a«t>«t>eKTaQHH, 'ITO He HCKnJOqaeT cepbe3HOro Mopanb

HOro na«t>oca, B CBOJO oqepe.D;b, qy)l()J;Oro poMaHTHKaM. 

3TO paccy)l(.ZJ;eHHe 0 IlOJIHTH'leCI<OM poMaHTH3Me JIMJleTCJI 0,ZJ;HHM H3 KJIIO

qeBblX ,nnJI IlOHHMaHHJI BblWe,nweH .D;BYMJI ro,naMH Il03)1(e <<)l;HKTaTYPbD>. 

IllMHTT cepbe3HO omHocumcR K npa«y, H cepbe3HOCTL ,nnJI Hero 03HaqaeT He 

npocroe npH3HaHHe perymrpHOCTH H npHHy)l(.ZJ;eHHJI B HX ronoH «l>aKI'H'IllOCTH, 

HO H He O,ZJ;HO TOnhKO OrpaffffqeHHe 10pff.ZJ;ffqeCKOro paCCMOTpeHHJI HHTepnpe

TaUHeH npaBOBOH .ZJ;OrMaTHKH. Mo)l(HO 6blnO 6bl CKa3aTb, 'ITO OH OTHOCHTCJI K 

IlpaBY TaK, KaK BblCOKOHpaBCTBeHHhlH qenoBeK OTHOCHTCJI K MOpanH. TonLKO 

3TO OTHoweHHe He npoCTo Ilffqffoe, HO reo~ecKOe. OH CTpeMHTCJI pac

CMOTpeTb COUHanbffYIO H, npe)l(.ZJ;e BCero, IlOnHTffqeCKYJO )l(H3Hb KaK peaJlb
HOCmb npaBa. 3roMY JaMhlcny npoTHBOpeqirr, KaK nerKO BH.D;eTh, .ZJ;Ba no BH

.ZJ;HMOCTH npoTHBonon<»KHbIX OOcroJITenLCTBa: (I) WHpOKO pacnpQCTPaHeHHoe 

cpe,nH COBpeMeHHbIX eMY yqeHblX H IlOnHTHKOB npe,nCTaMeHHe 0 rocy.nap

CTBe KaK annapirre, MawHHe, T. e. TeXHffqeCKOM cpe,nCTBe, H (2) cne.ny10IUHe 

K TOMY BpeMeHH qyTh nH He nonmpa BeKa O,ZJ;Ha 38 .npyroH peBOnJOUHH H 

BOHHhl, KOTOpble npHBO.ZJ;JIT K pewHTenbHOH cMeHe nonHTffqeCKHX YCTPQHCTB. 

Ilpcmmonono)l(Hbl 3TH o6CToJITenLCTBa IlOTOMY, 'ITO annapirr HnH MawHHa, 

CTPOro roBopJI, .D;Oil)l(Hbl c~ mo6oMY, oHH npe,u;nonaraJOT He peBomo

umo, a KOffKYpeHUHJO. IlpoTHBononO)l(HOCTb na MHHMaJI, IlOCKOnLKY CaMa 

H,D;eJI HeffTPanLHoro annapirra J1MJ1eTCJ1 npe.D;MeroM 6opb6bl: KaK B KOHUe 

20-x ro,D;OB CKa)l(eT IllMHTT, BOnpoc 0 TOM, JIMJleTCJI HeqTQ IlOnHTffqeCKHM 

HnH HeT, CaM JIMJleTCJI IlOnHTffqeCKHM BOilpoCOM. 

,[{Jul paCCMQTPeHHJI IllMHTT Bb16HpaeT BeCbMa nJ060ilbITHbIH «t>eHOMeH: 

ecnH PYTHHe nonHTHKo-npaBOBOH )l(H3HH peBonJOUHH npOTHBOCTOJIT KaK 

32 CM.: Schmitt C. Politische Rornantik. S. 160--161. 
33 Ibid. S. 161-162. 
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pa;uncam,HO rummpaBOBOe COCTOJnrne ( OTIIOCHTeJibHO ,IJ.eHCTByi<>mero npa

Ba ), TO ,IJ.mcrarypa ecTh CJI}"Iaii: cosepweHHO oco6eHHblH: npeKpameHHe 

,IJ.eHCTBIDI npima CllMO HMeeT rrpaBOBOH CTaryc, BBe,IJ.eHHe npasa B ,IJ.eH

CTBHe, T. e. BbIXO,IJ. H3 COCTOJIHIDI, KOr,IJ.a He ,IJ.eHCTBYeT rrpaBO, TaIOKe JIBJUI· 

eTc.11 rrpe,IJ.MeTOM npaBoBoro peryirnposaHIDI. Marro Toro, :no npimoBoe 

peryJIHpOBaHHe ,IJ.OJDKHO HMeTb TaKOH xapaKTep, qT06bl He CTaBHTb IIO,IJ. 

COMHeHHe cepbe3HOCTb ,IJ.HKTarypbI. B CBOIO oqepe,IJ.b, ,IJ.HKTarypa He cra

BHT IIO,IJ. COMHeHHe rrpaBo. Ho rroqeMy Boo6me Ype6yeTCJI HCCJie,IJ.OBaTb 

rrpaBOBOH CMblCJI H B03MO)J(HOCTb TaKOfO OTHOWeHIDI? IlOTOMY qyo, KaK 

Mbl BH,IJ.eJIH, lliMHTT HCIIOBe,IJ.yeT cepbe3HOe OTHOWeHHe K rrpaBy, HO rrpH 

3TOM OH xopowo IIOHHMaeT TeXHHKo-rrparMarnqecKHH CMbICJI ,IJ.HKTaTypbl, 

KOTOpbIH COCTOHT HMeHHO B TOM, qyo6bl ycYpaHHTb npoMe~qHble 3Be

HbJI Me)J(,IJ.y HHCTaHQHeH IIOJIHTHqecKOH BOJIH H cpe,IJ.CTBaMH ee pea.rrH3a

QHH, T. e. TeM, qyo, no H,IJ.ee, MO)J(eT OKaJaTbc.11 JIH6o HaH6onee Qenecoo6-

pa3HhlM, JIH6o rrpOCTO-HarrpocTO e,IJ.HHCTBeHHblM B03MO)J(HbIM crroco6oM 

,IJ.eHCTBHH B KpHTHqeCKOH CHyYaQHH. 3TH rrpoMe)J(yroqHble 3BeHbJI cyTb 

HOpMbl rrpaBa, rrpe,IJ.yCMaTpHBalOIQHe npo1.1eoypy, H IIOJIHOMOqHble JIHQa H 

rpyrrrrhl, HMeIOIQHe rrpaBo Ha yqacTHe B rrpoQe,IJ.ype. TaK, HeKHe peweHIDI 

MOryT 6hITb rrpHH.llTbl JIHWb rrpH yqaCTHH orrpe,IJ.eJieHHbIX JIHQ, CKa)J(eM, 

o6pa3yIOIUHX HeKHH rrpe,IJ.CTaBHTeJibHbIH opraH, 6e3 qero OHH, KaK rrpaBH

JIO, cqHTaIOTc.11 He3aKOHHbIMH. YqacTHe 3THX JIHQ MO)J(eT 6hlTh OYperynH

poBaHO rrpoQe,IJ.ypou rroJI}"IeHIDI, coxpaHeHIDI, rrpeKpameHIDI H rrepe,IJ.aqH 

IIOJIHOMOqHu, 6e3 qero o6paJyeMbIH HMH opratt cqHTaeTCJI He3aKOHHbIM, 

H T . .IJ.. Ho B TaKOM cnyqae, rrpH HacryrrneHHH 06cTOJ1TeJihCTB KpaH:Heu 

tty)J(,IJ.bl, cepbe3HOro, KaK CKa3a.1IH 6bJ HeMQbl, cnyqa.1134 ' TeXHHKa rrpHH.11-

THJI peweHIDI BCTyIIaeT B rrpOTHBOpeqHe c rrpaBHJillMH rrpaBOBoro <t>opMa

THpOBaHHJI IIOJIHTHqecKOH )J(H3HH. Ilo H,IJ.ee, ,lJ.JlJI TaKHX CJI}"IaeB H npeeyc

MOYpeHbl IIOHJITHJI qpe3BbJqauHoro IIOJIO)J(eHIDI H ,IJ.HKTayYpbl. 

0,IJ.HaKo, qyo-To He CKJia,IJ.bIBaeTc.11 B TaKOM rrpocToM pacc~,IJ.eHHH. H 
MbI nerKo MO)J(eM BH,IJ.eTb, qTO HMeHHO. Be.IJ.b pyYHHa rroJIHTHKo-rrpaBoBou 

)J(H3HH pacnpOCYpaHJleTCJI He TOJibKO Ha ,IJ.eHCTBIDI, KOTOpbie 6onee 34>4>eK

THBHO MO)J(HO 6bIJIO 6bJ cosepWHTb rrpH BBe,IJ.eHHH qpe3BbJqaHHOro IIOJIO

)J(eHH.11, HO H Ha caMO peweHHe 0 TOM, qTo qacTb rrpaB, KOTOpbie 6bIJIH ,IJ.O 

Toro pacrrpe,IJ.eJieHbl HJIH CKOHQeHYpHpOBaHbI y .IJ.pyrHX JIHQ, Tenepb rrony

qaeT .IJ.HKTaTOp. 0,IJ.HaKo, caM xapaKTep rroJIHTffqeCKOro yCYpoii:cTBa MO)J(eT 

6bITb TaKHM, qTO TeXHHKa IIOBbIWeHIDI 34>4>eKTHBHOCTH ynpaBJieHH.11 OKa-

3bIBaeTCJI IIOJIHTffqeCKH 3HaqHMOH. B caMOM ,IJ.ene. EcJIH cqHTaTh, qyo npim

JieHHe paBHO yrrpaBJieHHIO, a yrrpaBJieHHe - 34>4>eKTHBHOMY ,IJ.OCTH)J(e

HHIO QeJieu, TO OCTaeTCJI TOJibKO BblJICHHTb, KaKOBa npHpo,IJ.a QeJieH. EcJIH 

34>4>eKTHBHOCTb B03pacTaeT OT Toro, qTQ ycYpaHJllOTCJI rrpoMe~oqHble 
cryrreHH Me)J(,IJ.y QeJierronaraHHeM H HCIIOJIHeHHeM, TO 3TO 3HaqHT, qyo npH-

34 CocrreeTCTBytO!llHe TepMHHbl (Notfall H Emstfall) umpoKo ncnOJib:JYIOTCll llIMHTTOM. 
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po.na uenenonaraHIDI H pacqera cpe.ncTB o.nHa: HMeHHO paJyMHaH, pauuo

HaJibHaH. Ho ecnH J<l><l>eKTHBHOCTb paUHOHaJibHoro .neiiCTBIDI noBhlUiaercn 

OT Toro, qTo Me:>K.LIY paUHOHaJibHblM uenenonaraHHeM H pauHOHaJibHhlM 

pacqeTOM cpe,LICTB 6oJibllle HeT npenHTCTBHH, TO 3TO 3HaqHT, qTo caMaH 

pauHOHaJibHaH <t>opMa npaaneHHJI - ,LIHKTarypa, HeJaBHCHMO OT Toro, H,Lle'f 

pe% o qpe3Bb1qaifHoM nono:>KeHHH mm PYTHHe. Tor.na MO:>KHO o6ocHo

aaTb Heo6XO,LIHMOCTb ,LIHKTarypbl KaK HaHJiyqllleH <t>opMbl npaBJieHHJI, HO 

HeJib3H IlOIDITb, 3aqeM Boo6me OTKaJbIBaTbCH OT Hee. 11.nH MO:>KHO noaep

HYTb TOT :>Ke aonpoc no-.npyroMy: ecnH MbI HMeeM .neno c HeorpaHnqeH

HhlM B BbI6ope ueneii H cpe,LICTB npaBJieHHeM, TO qTO MeUiaer HaM BCHKHH 

pa3 Ha3bIBaTb ero ,LIHKTarypoii, XOTH 3TO MO:>Ke'f 6bITb, HanpHMep, a6co

JIIOTH<UI MOHapxun? 3TH Bonpochl, 6eJyCJIOBHO, Ba:>KHbl .LIJlH llIMHTTa. 

ITocMOTPHM Tenepb c .npyroii cTOpOHbI. Ecnu .LIHKTarypa - 3TO cpe.n

CTBO, TO OTKY.Lla 6epYTC» nonHOMoqun uenenonaraHun? B noJIHTnqecKoii 

TepMHHOJIOrHH TaKHe BblCllIHe IlOJIHOMOqHJI HaJbIBalOTCH cyaepeHHTe'IOM, 

H eCJIH MO:>KHO CTaBHTb Bonpoc 0 TOM, qTo JIHlllb npH onpe.neneHHblX yc

JIOBIDIX o6na.naTeJib BbICllIHX nonHoMoquif uenenonaraHHH nonyqaeT BOJ

MO:>KHOCTb HeorpaHuqeHHOro npHMeHeHHH cpe,LICTB, TO HaCTOJibKO JIH co

BepUieHeH ero cyaepeHHTe'f, H He HBJIHeTCH JIH Ha caMOM .nene IlO,LIJIHHHblH 

cyaepeHHTer HMeHHO .LIHKTaTOpcmM? Tor.na B qeM pa3HHUa Me:>K.Lly .LIHKTa

TopoM H cyaepeHOM? 11 eCJIH cyaepeH BpyqaeT ,LIHKTaTOpCKHe IlOJIHOMO

qun, TO He H36hrroqeH JIH Tor.na cyaepeH? 11Haqe roaopn, <t>aicroM nonHTH

qecKoii peanbHOCTH OKaJbIBaercn TOT, qbH IlOJIHOMOqlijJ B .naHHblH MOMeHT 

HeorpaHuqeHHbl, H eCJIH TeoperHqecKH Mbl eme MO:>KeM orrpaHHqHTb ,LIHK

TaTOpa OT cyaepeHa, TO npaKTnqecKH 3TO y:>Ke COBepUieHHO HeB03MO:>KHO. 

3TO - TOT :>Ke caMhlH BOnpoc, KOTOpblH Mbl IlOCTaBHJIH Bhlllle: qTO co6-

CTBeHHO ,LIHKTaTopcKoro B ,LIHKTaTopCKOM npaBJieHHH B OTJIHqHe OT cyae

peHHOro? 11 KaK rnr.na 6bITb c cepbe3HhlM OTHOllleHHeM K npaay? QqeBH,Ll

HO, qTQ npoHCHeHHH Tpe6yer caM BOnpoc 0 cyaepeHHTeTe, IlOCKOJibKY OH 

HMeer OTHOUieHHe K KOHCTPYKUHH COUHaJibHOCTH. 

IloHHTHe rocy.napcraa, nucan llIMHTT qepe3 .naa.nuaTb ner nocne Bhl

xo.na «,l{HKTarypbI», KOHKpeTHo H npHBH3aHO K onpe.neneHHOH 3noxe35 • 

0Ha MHHOBaJia, H TO, qTo Mbl no npHBblqKe Ha3bIBaeM rocy.napCTBOM, 

IlOXO,LIHT Ha cyaepeHHbie eaponeHCKHe .nep:>KaBbl BpeMeH pa3JIO:>KeHHH 

CanmeHHoii PHMCKOH HMnepHH HeMHOrHM 6oJibllle, qeM Ha rpeqecKHH 

nolluc HJIH lfUBumac naTHHHH. Me:>K.LIY TeM HMeHHO B 3TY 3noxy 3apo:>K.L1a

ercn H pa3BHBaercn noHHrne cyaepeHa H cyaepeHHTera. KoHeqHo, MbI npH

BbIKJIH K TOMy, qTo, HaquHaH c OilHCaHHH .npeBHOCTH, 60JibllIHe .nep:>KaBbl, 

HMnepHH, uapCTBa, KHH:>KeCTBa H ,Lla:>Ke ropo.na HMeHylOTCH B HCTopuqec-

35 CM.: Schmin C. Staal als ein konkreter, an eine geschichtliche Epoche gebundener 
Begriff (1941) II Schmitt C. Verfassungsrechtliche Aufsatze aus den Jahren 1924-1954. 
Berlin, 1958. 
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KHX coqHHeHJUIX rocy,ll;apCTBaMH (ToqHee, TepMHHbl, HCilOJib3yeMbie B 3THX 

coqHHeHWIX, npHBbJqHo HHTepnpempyIO'TC.11 KaK o603HaqeHHe rocy,ll;ap

CTBa), H eCJIH 3TH rocy,ll;apCTBa He 6blJIH IlOKopeHbl, eCJIH HaXO,ll;HJIHCb Ha 

BepurnHe CJiaBbl H MorymeCTBa, TO pa3Be He 6bIJI HM CBOHCTBeH Toma 

cyBepeHHTeT? 0rBeT Ha 3TOT BOnpoc BeCbMa HenpOCT. lOBOpHM Mbl 0 IlOJI

HOH He3aBHCHMOCTH rocy,ll;apcrna OT ,ll;pyrHx rocy,ll;apCTB HJIH )Ke 0 cno

co6HOCTH ero BJiaCTHTeJieii: npHHHMaTb BO BHYTPeHHHX ,ll;enax mo6h1e pe

meHH.11, He orpaHHqeHHbie HHqeM, KpOMe co6CTBeHHOro npOH3BOJia? 

B nepBoM cnyqae HaM npHIIIJIOCb 6bl 3a6bITb o Bcex Me)J(,ll;yHapo,ll;HbIX 

,ll;OroBopax H cornameHH.11x, npaKTm<yeMbIX c ,ll;aBHHX nop. Bo BTOpoM 

cnyqae HaM npHllIJIOCb 6bI 3a6bITb 0 TOM, qTo npOH3BOJIY MOryT 6bITb 

IlOJIO)J(eHbl rpaHHQbl ,ll;pyrHMH o6Jia)l;aTeJI.llMH BJiaCTHbIX IlOJIHOMOqHii: H 

,ll;eii:crnyiomHMH 3aKoHaMH. KpoMe rnro, noMHMO 3aKoHa qeJioBeqecKoro, 

c ,ll;peBHOCTH npH3HaBaJIC.ll 3aKOH 6o)J(eCTBeHHbIH, TOT BeqHbIH 3aKOH, KO

TOpbIH HeJib3.ll npecrynHTb 6e3HaKa3aHHO, XOT.11 OH H He Bcer,ll;a nponHCaH B 

BH,ll;e IOpH,ll;ffqeCKHX qiopMyJI. c caMoro Haqana 3,ll;eCb H~Ha IlOJIHa.11 .llC

HOCTb. Peqb H,ll;eT He 0 TOM, B03M0)J(Hbl JIH 6blJIH npe)J(,ll;e, KaK B03M0)J(Hbl 

OHH H ,ll;O CHX nop, npo.11BJieHH.ll 6e3y,ll;ep)J(HOro caMOBJiaCTH.11 BHe H BffYTPH 

MorymecrneHHoii: ,ll;ep)J(aBbI. Pe% H,ll;eT o TOM, qTo ycrpoii:cTBO BJiacTH 

uHmepnpemupyemcR B o6mecrne, H npe,ll;CTaBJieHHe o TOM, qTo ,ll;a)J(e ro

cy,ll;apio He Bee B03MO)J(HO, npoqHO YKOpeHeHO B eBponeii:CKOH HCTOpHH, 

H3 KOTOpoii: Mbl H no ceii: ,ll;eHb qepnaeM HallIH IlOJIHTHqecKHe IlOHJITWI. 

MO)J(HO HCXO,ll;HTb H3 Toro, qTo cpe,ll;HeBeKOBOe MblllIJieHHe 6bIJIO npo

HH3aHO npuH14unoM eOUHCm6a. «Il03TOMY qeJIOBeqecTBO B ero TOTaJibHO

CTH, IlOHHMaBmeec.11 KaK oco6oe u;enoe B MHpOBOM u;eJIOM, HMeiomee oco-

6yio COBOKYilHYIO u;eJib, BblCyYilaJIO KaK OCHOBaHHOe caMHM EorOM H 

MOHapxffqeCKH ynpaBJI.11eMoe e,ll;HHOe rocy,ll;apcrno, KOTopoe ,ll;OJI)J(HO 6b1Jlo 

HaXO,ll;HTb Bbipa)J(eHHe BO BilOJIHe ,ll;Bye,ll;HHblX nop.11,ll;Kax: YHHBepcaJibHOH 

u;epKBH H yHHBepcanbHOM u;apcrne, H Ka)J(,ll;Oe qacTHOe u;enoe, u;epKOBHoe 

HJIH CBeTCKOe, BbIBO,ll;HJIO OnRTb-TaKH H3 3TOro BblClllero yqpe)J(,ll;a10mero 

e,ll;HHCTBa CBOIO oco6yio e,ll;HHYIO cyIIJHOCTb»36 • 3rn yHHBepcanbHoe u;ap

CTBO eCTb UMnepUR. Ho M.11 noJIHTHqecKoro MbIIIIJieHWI TOH 3noxH He xa

paKTepHo COOTHeCeHHe HH,ll;HBH,ll;a Henocpe,ll;CTBeHHO c ofrbeMJIIOIIJHM u;e

JlblM I1MnepHH. HanpoTHB, no,ll;qepKHBanacb cryneHqaTax CB.113b qepe3 

npoMe)l(}"IOqHbie coo6meCTBa H COI03bl ( «KOCMOilOJIHTffqeCKHe H,ll;eH, H,ll;eH 

yro,ll;Horo Eory qeJioBeqecKoro coo6mecrna 3HaJia H ,ll;peBHOCTb, 3HaJia 

npe)J(,ll;e Bcero H,ll;Yllla.11 K 3aKary aHTHqHOCTb: B KOHeqHOM cqeTe eii: Mepe

IIJHJIOCb HMeHHO BCeMHpHoe rpa)J(,ll;aHCTBO, HMeHHO MHpOBOe rocy,ll;ap

CTBO, Henocpe,ll;CTBeHHbIMH qneHaMH KOTOporo .llBJI.llIO'fC.11 OT,ll;eJibHble JIIO,ll;H. 

lIHlllb cpe,ll;HeBeKOBblO H3BeCTHa MbICJib 06 opraHHqecKH pacqJieHeHHOM, 

36 Gierke 0. v. Johannes Althusius und die Entwicklung der naturrechtlichen 
Staatstheorien. Breslau, 1929. S. 61. 
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oxBaTL1BaiomeM BCIO JeMJIIO coo6mecrBe, coo6mecrBe, KOTopoe He 06-

paJyercJ1 Henocpe.ncrneHHO H3 OT,zteJihHbIX HH,ItHBH,ItOB KaK rpIDK,I(aH MHpa, 

HO - KaK communitas communitatum - opraHH'leCKH cocraBJIJ1eTcJ1 HJ 

pH.na coioJoB rocno.ncTBa H JIHIIIh 11epeJ QeJihlH pH.It npoMe)l(yro11HhlX cry

neHeH: Be,ner K OT,zteJibHOMY qeJIOBeKy»37 ). 11TaK, pe'lb IIIJia 0 e,ztHHCTBe 

6Cezo 'leJI06e'leCm6a, KOTOpoe BhlCTj'llaJIO ,ItJIJI MbICJIHTeJieH TOro BpeMeHH 

KaK OCHOBaHHOe EoroM e,nHHOe rocy.napCTBO, HJIH UMnepuJl, KOTOpoe co

CTOHT, co6CTBeHHO, He HJ OT,zteJibHblX JIIO,zteH, HO HJ MeHbIIIHX coo6meCTB, 

coxpaHJllOIUHX OTHOCHTeJibHYIO caMOCTOJITeJibHOCTL38 • UepKOBb H rocy

.napCTBO cyr1> ,nBa nopH,nKa cymecrnoBaHHJI nio.neH:, KOTOp1>1e He npOTHBO

pe11aT .npyr .npyry, HO co11eTa10TCJ1 B e,nHHCTBe ycTpoeHHOro EoroM 

yHHBepcYMa. TipaB,na, He .nonor 61>m BeK TaKoro cpaBHHTeJILHO ypaBHO

BerneHHoro BOJJpeHHJI Ha IlOJIHTH'leCKYIO )l(HJHb. 0,nHH HCCJie,noBaTeJIH 

nonara10T, 'ITO y)l(e B caMOM Ha11ane XI B., Kor.na nana fpHropHH: VII 
ofu.J1BHJI rocy.napcrno <<.neJIOM ,zthJIBOJia H TBopeHHeM rpexa» (JIHIIIh Uep

KOBh MO)l(eT OCBJITHTh ero!), 6bIJI JanymeH TOT npoQecc, KOTOpbIH npHBeJI 
K paJpyrneHHIO BceH: KOHCTPYKQHH: peaKQHeH: Ha nonhlTKH noJIHOCThlO 

IlO,It'IHHHTb rocy.napCTBO QepKBH CTaJia paJpa60TKa KOHQeilQHH rocy.nap

CTBa KaK cyry6o CBeTCKOI'O y11pe)l(,zteHHJ139 • .IJ:pyrHe )l(e HCCJie,noBaTeJIH 

C'IHTalOT, 'ITO poKOBYIO pOJib CbirpaJIH IlOilhlTKH npeBpaTHTb 11MnepHIO B 

yHHBepcan1>Hoe rocy.napCTBO - HeJaBHCHMO OT Toro, npe.nnpHHHMaJIHCh 

OHH nanaMH HJIH HMneparnpaMH CBJ11UeHHOH PHMCKOH HMnepHH. fnaBHoe 

J,necb - KopeHHoe HJMeHeHHe KaprHHhl MHpa, coBepIIIHBIIIeecJ1 B XIII
XIV BB. «BepxyrnKa CTaporo HepapxH11ecKoro nopJ1,ItKa, HMnepHH H Qep

KOBh KaK MHpCKaJI BJiaCTh OTCTyilHJIH Ha Ja,ztHHH nJiaH H no6JieKJIH; onpe

,neJieHHhle coo6mecTBa, CTOJIBIIIHe B HepapXHH COIOJOB Ha 6onee HHJKOH, 

11eM HMnepHH, cryneHH, ynJIOTHHJIHCh. CBepxy, OT HMnepHH, OHH npHTJl

HYJIH K ce6e coBeprneHHyio BJiaCTh H cBo6o.ny noJIHTH'lecKoro .neH:cTBHJI H 

He npHJHaBaJIH ~e Ha.It co6oH: HHKaKoro maBhl, HHKaKOH pernaiomeH: 

HHCTaHQHH. c .npyroH: )l(e CTOpOHhI, OHH BilHTaJIH B ce6JI coo6IQecrna, 

HaXO,ItHBIIIHeCJI HH)l(e HX, H YHH'ITO)l(HJIH HX co6CTBeHHYIO npaBOBYIO 

)l(HJHL; OHH npHCBOHJIH ce6e HCKJI10'IHTeJI1>Hoe npaBo 11epeJ BOHHY HJIH 

cy.ne6HhlH npHroBop BblHOCHTb perneHHJI 0 )l(HJHH H CMeprH JIIO,zteH»40 • 

AKIJ;eHrnpyeM :noT MOMeHT eme pa3. He npocro BhlCIIIHe, He HMnepcKHe B 

37 Heydte F. A. Frhr v. d. Die Geburtsstunde des souverlinen Staates. Regensburg, 1952. 
S.14. 

38 l.fTO )TOT nopll.!IOK ecn. e.!IHHCTBO npaeonopll.!IK3 " nopll.!IK3 60JILWHX npoCTp3HCTB, 
llIMHTT CT3JI IlOK33LIB3TL yJKe MHOro IlOJJKe. CM. ero JaeepwalOuzyio pa6ory no HCTOpHH 
eeponeiicKoro npaea Hapo.lloe: Schmitt C. Der Nomos der erde im Volkerrecht des Jus 
Publicum Europaeum. Berlin, 1950. 

39 CM.: Gierke 0. v. Johannes Althusius und die Entwicklung der naturrechtlichen 
Staatstheorien. S. 63 ff. 

4ll Heydte F. A. Frhr v. d. Die Geburtsstunde des souveranen Staates. S. 42-43. 
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COBpeMeHHOM IlOHHMaHHH CJIOBa «HMnepIDI», HO HMeHHO cosepmeHHhle 
npeporaTHBLI CTPeMHJIOCL ce6e ornoesaTL CTaHosxmeecx rocy.napcrno! 
0T.neJibHOe - H B TO )Ke BpeMH BKJIIO'leHHOe B HepapXH'leCKHH MHpono
px.noK, - HO 3aKJI10'la10mee B ce6e B TeH.neHI.(HH KaK 6LI ((CJIHllIKOM MHO
ro» noJIHOThl. Tipas.na, 3TO eme .no11ro He 3aMe11aeTcx. HoBhle npe.ncrns-
11eHHH 0 rocy.napCTBe BilHCbIBalOTCH B KapTHHY MHpa, eme BeCLMa 
TPa.!{Hl.(HOHHylO. KaK nHmeT <I>. XaH.nTe, .!{JIH coBpeMeHHLIX 3TOMY npo
ueccy MLICJIHTe11ei1 rocy.napcrno 03Ha11ano «npHpo.ny H BOJIIO K np11po
.ne»; 3TO «corpus», «KOCMOC», 6o)f(eCTBeHHbIH 3aKOH H BOJIH K ero HC
IlOJIHeHHIO. qepe3 HCilOJIHeHHe 3TOro 3aKOHa rocy.napCTBO o6peTaeT 
.neiicTBHTeJibHOCTb B cBoeu 0611aCTH 6LITID1. B pac1IJ1eHeHHoH KaPTffHe MHpa 
npH3HaeTcx HCKJIIO'IHTeJILHOCTL ero TPe6osaHHH, ec11H B csoeii co6crseH
HOH 0611acTH OHO npH3HaeT YHHBepcanLHLIH 3aKoH 6LITHH H <t>opMHpyeT 
BIIyrpH ce6x H.UelO nopx.nKa, opHeHTHpyx 3TOT nopx.noK Ha Eora41 • 

BOT 'ITO OKa3LmaeTcx Ba)l(HbIM ! EcJIH no11HTH11ecKax MLICJib cpe.ntteseKo
BLH Morna KaKOe-TO Bpewi: B.!{OXHOBJIHTbCH BH.!{eHHeM orpOMHOH HMnepHH, He 
npocro oxB1ITLma10mei1 B nepcneKTHBe Bee 11enoBe11eCTBO, HO H Haxo.nxmeii 
csoe MeCTo B YCTPOHCTBe MHp03.UaHIDI, TO nonLITKH npH.naTL noii HMnepHH 
cyry6o noc10cropoHHee, MHpCKOe co.nep)f(aHHe HJIH, Hao6opOT, cyry6o reo-
11orH11ecKHi1 cML1c11, ~e npHBeJIH K cymeCTBeHHhlM npo611eMaM. Ho 3TH 
npo6.rreML1 o6oCTPHJIHCL, 1<0r.na Hano.no6He HMnepHH CTaJIH TPaKTOBIITh 3ase
.n0Mo orpaHH11eHHL1e, He yttHBepca1IbHLie rocy.napCTBa. Te nOJIHOMO'IHH, KO
ropL1e paHbllle MOIJIH npHDHCblBaTbCH TOJibKO HMnepirropy HJIH nane, Tenepb 
o6Ha~Cb y KOpOJieH ( «KOpolib HBJIHeTCH HMneparopoM B npe.nenax CBOHX 
BJia.!{eHHH», roBOpHJIH IOpHCTbl npH .nsopax <l>PaHQY3CKOro, HCilaHCKOro, aH
rnHHCKOro KOpoJieH), H 3THX IlOJIHOMO'IHH OKa3aJIOCb CJlUUlKOM MH020, 'IT0-
6LI nepe.n HHMH Morna ycroHTL caMoCToHTeJILHOCTb MHoroo6pa3HLIX coo6-
llleCTB H BJiacreH42 . Kopo1Ib CTaHOBHTCH C)'8epeHOM, H IlO.!{.!{aHHbIH OKa3bIBaeTCH 
B KOHe'IHOM C'leTe O.!{HH Ha O.!{HH c C)'BepeHOM, 6e3 COl.(HaJibHOro nocpe.!{HH-
11eCTBa, nopYKff H 3aIUHTbl. l16o C)'BepeH - 3TO He npoCTO 11e110BeK. 3-ro 
nepcoHu</Ju1.1upo8aHHoe 20cyiJapcm80. CaMo c11oso «C)'BepeHHTeT» 03Ha11aeT 
npH 3TOM He BbICIIl)'lO BJiaCTb cpe.ntt MHO)l(eCTBa cymeCTBYJOIUHX BJiaCTeH 
0.!{HOro Ka'leCTBa, XOUI H pa3HOH CHJlbl. CyBepeHHTeT HMeeT xapaKrep 3KCTPa
Op.!{HHapHOH, HCKJI1011HTeJILHOH BL1cmei1 BJiaCTH. Ta1<0e noHHTHe BJiaCTH BJie
'leT 3a co6oi1 MHoro npo611eM. 

HecKOJILKO no-.npyroMy no3BOJIHIOT ocBeTHTL 3TO pa3BHTHe 11cc11e.no
BaHHH H. JlyMaHa no couH011orHH 3HaHHH. B TPeTLeM TOMe ero pa6oTLI 

41 CM.: Ibid. s. 46-47. 
42 06 JTOM no.npo6no nHWeT <I>. XaH:.nTe. CM. TaKJKC e cel!JH c 3eon101tHen noHllTHll 

HMnepHH H KOCMoca: <!>Wlunnos A. <I>. CouHonornll H KOCMOC: cyeepeHHTCT rocy.napcTea H 
cyeepeHHOCTb COUHaJibHOro // CouHo-Jioroc I no.n pe.n. B. B. BHHOeypoea HA. <I>. <l>HJ1Hnnoea. 
M., 1991. 
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«CTPYKTYPa o6mecTBa H ceMaHTHKa»43 HCXO.llH!UI c11ryau;m1 paccMaTPH

BaeTCJI KaK cttryau;11J1 conep1tu11ecmea. B esponeH:cKHX o6mecTBax .no Ha

qarra Hosoro speMeHH, OTMe'laeT JlyMaH, 3TO conepHH'leCTBO IIIJIO so

Kpyr u;effTPOB nonHTH'leCKOH BJiaCTH. OH nHIIIeT: «focy,napu )l(HBYT B Mupe, 

KOTOpbIH noJIOH BparoB, y HHX HeT .npy3eu, H ,na>Ke cpe,nH Tex, KTO no 

npupo,ne .llOJI>KeH 6bIJI 6bI mo6HTb .npyr .npyra, B KHJl>KeCKHX noKOJIX u;a

pn HeHaBHCTb H y6HHCTBa. KOHl.l;effTPal.l;HJI BJiaCTH Ha BepXYIIIKe 0.llHOBpe

MeHHO onpe,neJIJleT TO'IKY HaHBblCIIIeH yrpo3bl, npH'leM ,na>Ke ,nJIJI npH

Jie>KHOI'O H 6naro'leCTHBOI'O rocy,napJ1, KOTOpbIH, B COOTBeTCTBHH co BCeMH 

MOpaJibHblMH yqeHHJIMH, Bbl.lleJIJleTCJI CBoeH: ,no6po,neTeJibl0»44 • 0,nHOH 

JIHIIIb .no6po,neTeJIH rocy,napro He,noCTaTO'IHO; eCJIH eCTb no3Hl.l;HJI, KOTO

paJI O'leBH.ZlHblM o6pa30M Bbl.lleJIJleTCJI B o6meCTBe KaK no3Hl.l;HJI BJiaCTHO

ro npeBOCXO.llCTBa, TO OTCIO.lla 'IJTb JIH He c JIOrH'leCKOH Heo6XO.llHMOCTblO 

cJie)lyeT, 'ITO MHO>KeCTBO npeTeH,neHTOB 6y,neT 6opOTbCJI 3a B03MO>KHOCTb 

ee 3aHJITb. 0,nHaKo eCTb H .npyrag crnpoHa conepHH'leCTsa: ,nonroe speMJ1, 

BDJIOTb .no cepe,nHHbI XVII B., apHCTOKpaTbI YTBep)l(.ZlaIOT, 'ITO HMeIOT npa

so Ha HenOBHHOBeHHe, eCJIH 3TO, no HX MHeHHIO, H.lleT Ha nOJib3Y nOJIHTH

'leCKOMY nopJ1.llKY HJIH «no,nJIHHHbIM» HHTepecaM MOHapxa. TaKHM o6pa-

30M, Ha nepe,nHHH nJiaH BbIXO.llHT npOH3BOJI: CBOe npe,nCTaBJieHHe 0 npase 

Ha BJiaCTb eCTb y rocy,napg H ero conepHHKOB. Cou;11arrbHaJ1 cTpaTH<l>HKa

u;HJI cy>KaeT Kpyr B03MO>KHblX npeTeff.lleHTOB Ha npeCTOJI, HO KaK pa3 Te, 

KTO CJIY>KHT onopoH: TPOHa, MOrJT OKa3aTbCJI onacHeHIIIHMH conepHHKa

MH; 11 cnoco6aM y6epe'lb OT HHX npaBHTeJIJI nocsJ1meHo HeMarro TPY.llOB. 

0,nHHM H3 BepHeHIIIHX cnoco6oB JIBJIJleTCJI yMupomeope1tue no,nBJiaCT

HbIX, O,nHaKO, 'IT06bl OHH )l(HJIH MHpHO H cnoKOHHO, KOpOJib .llOJI>KeH no,na

BHTb scex CBOHX conepHHKOB, B TOM 'IHCJie H cpe,nCTBaMH, BbIXO.ZlJlll(HMH 

3a npe,neJibl npasa. Tipo6JieMa conepHH'leCTBa noCTeneHHO nepeCTaeT 6b1Tb 

aKTYaJibHOH JIHIIIb c Ha'laJIOM penU2U03HblX 80UH, KOTOpble Y>K HHKaK He 

BbirJIJl.ZlJIT scero JIHIIIb npoTHBOCTOJIHHeM conepHHKOB B 6opb6e 3a TpOH, 

,na>Ke eCJIH C'IHTaeTCJI, 'ITO peJIHrH03Hbie npo6JieMbl HCnOJib3YIOTCJI JIHIIIb 

a KaqecTBe npe,nnora. KaK pa3 a 3TO speMJI a nonHTH'leCKOH MbICJIH npo-

6JieMY conepHH'lecTBa orrecHJ1eT npo6neMa cyeepe1tumema. CysepeHHTeT 

«rocy,napcTBa» HJIH «npasa» 6e30THOCHTeJibHO K nepcoHe cysepeHa Mblc

JIHTb B 3TO BpeMJI eme He yMelOT, HanpOTHB, pe'lb H.lleT 0 B03MO>KHOCTH 

.ZlJIJI BJiaCTHTeJIJ1-cysepeHa ,neH:cTBOBaTb maK:HCe u eonpeKu npaey45. 11Ha

qe I'OBOpJI, H 3TO H3JIO>KeHHe ,naeT TOT >Ke caMblH pe3yJibTaT: npo6neMa 

cysepeHHTeTa noJ1BJIJ1eTcJ1 npu nepexo.ne K HoBoMy speMeHH, npu cocpe

.llOTO'leHHH BJiaCTH y KoponeH: npH 0.llHOBpeMeHHOM no,naBJieHHH scex HHbIX 

43 Luhmann N. Gesellschaftsstruktur und Semantik. Studien zur Wissenssoziologie des 
modemen Gesellschaft. Bd 3. Frankfurt am Main, 1989. 

44 Ibid. S. 67. 
45 CM.: Ibid. S. 108. 
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HHCTaHUHH H nepCOH BJiaCTH, H npo6JieMa 3Ta COCTOHT B TOM, 'ITO cyBepeH 

HMeeT HeKHH npaBOBOH crnryc, Il03BOJIHIOII.{HH H ,n:IDKe BblffY)l(JlalOII.{HH 

ero BbIXO.D:HTb Ja npe,n:eJibl npaBa. 

A nepBbIM, KTO onpe,n:eJIHJI ee TaKHM o6paJoM, »:BJIHeTc»: 3HaMeHHTbIH 

<t>paHUY3CKHH 10pHcT H 6orocnoB )l(aH Eo,n:eH, o KOTopoM lllMHTT B «Ilo

JIHTHqecKoii TeOJIOrHH» IlHUieT: «OH pa3b»:CHHeT CBOe IlOHHTHe Ha MHO)Ke

CTBe npaICTHqecKHX npHMepoB H npH '.HOM Bee BpeMH B03BpamaeTC»: K 

Bonpocy: HaCKOJibKO cyBepeH CB»:3aH 3aKOHaMH H o6uaTeJibCTBaMH ne

pe.n: cocJIOBHbIMH npe,n:cTaBHTeJI»:MH? Ha 3TOT nocne,n:HHH oco6eHHO Ba)K

HbIH Bonpoc Eo,n:eH OTBeqaeT, qTo o6emaHH»: CB»:3bIBalOT, H6o o6»:3bIBalO

ll{aH CHJia o6emaHH»: IlOKOHTC»: Ha eCTeCTBeHHOM npaBe; o,n:HaKO, B cnyqae 

KpaH:HeH Heo6xo,n:HMOCTH, o6uaTeJibCTBO, npe.n:nHCaHHOe o61l{HMH ecTe

CTBeHHbIMH npHHUHnaMH, npeKpamaeTc»:. < ... > B onpe.n:eneHHOM cnyqae 

Heo6xo,n:HMO ,n:eHCTBOBaTb BonpeKH TaKHM o6emaHH»:M, H3MeH»:Tb HJIH co

BCeM ynpa3,n:HHTb JaKOHbI. .. » 46 Tio3TOMY ,n:n»: Eo,n:eHa He 6Lm cysepeHOM, 

HanpHMep, pHMCKHH .D:HKTaTOp, He,n:onroe BpeM»: o6Jia,n:aBUIHH a6comoT

HOH BJiaCTblO. IlpH caMLIX HeorpaHHqeHHbIX noJIHOMoqffjlx BJiaCTb He cy

BepeHHa, ecJIH He nocro»:HHa47 • MbI BH.D:HM, qTo npoHcxo,n:HT: ecnH e Kpau
HeM CJ1y11ae MO)l(HO npeHe6peqb BeJieHH»:MH «eCTeCTBeHHOrO npaBa» 

( <t>opMyJibl KOToporo He TOJibKO OTKpbIBalOTC»: 3,n:paBOMY Pa3YMY Ka)K,n:Oro 

qeJIOBeKa, HO H BilHCaHbl B aBTOpHTeTHbie CBO.D:bl 3aKOHOB H lOpH,n:HqecKHe 

TOJIKOBaHH»:), TO 3Ta cnoco6HocTL o6opaqHBaeTc»: .n:n.11 cyBepeHa cne:uH

<l>HqecKoH: CB06o.n:oii no OTHOUieHHlO K Hapo.n:y H ero npe,n:cTaBHTeJI»:M. Ho 

TaKoe cocpe,n:OToqeHHe noJIHOMoqHu y cysepeHa .n:enaeT 6onee COMHH

TeJILHLIMH IlOJIHOMOqffjl ero KOMHCCapoB, KOTOpbie, OCTaBa»:Cb nopyqeH

uaMH, CTPoro roBop»:, nepecTalOT 6LITb .D:HKTaTopaMH, ocymecTBJIHIOII.{H

MH 3KCTPaop,n:HHapHoe BMeUiaTeJibCTBO. qeM 6oJibUie BJiaCTH y Toro, KTO 

,n:aeT nopyqeHHe, TeM 6onee op,n:HHapHblM OHO CTaHOBHTC»:. lllMHTT IlHUieT, 

aHaJIH3Hpy»: 3TO pa3BHTHe, KOTOpoe BeJIO, KaK Mbl BH,n:eJIH, K no»:BJieHHlO 

nepCOHaJibHbIX Il03HUHH cocpe,n:oToqeHH»: IlO,n:JIHHHO BbICUieH, He orpaHH

qeHHOH .n:a)l(e npaBOM BJiaCTH: «PaCDIHpeHHe BJiaCTHbIX IlOJIHOMOqHH He 

CMOrJIH c.n:ep)l(aTb H npasa cocJIOBHH. A6coJIIOTHbIH MOHapx yHHqTO)KaJI 

HX, Kor.n:a OHH npenHTCTBOBaJIH .D:OCTH)l(eHHIO ero ueneH: H CTaHOBHJIHCb 

eMy nonepeK .n:oporH», XOT»: B npaBOBOM OTHOUieHHH OH He HMeJI Ha TO 

IlOJIHOMOqHH. «0T,n:eJibHblH KOMHCCap 6hIJI npH 3TOM scero JIHUih cpe.n:

CTBOM B paMKax CHCTeMbl, no,n:qHHeHHOH CHryaTHBHO-TeXHHqecKOH ue

necoo6pa3HOCTH, CHCTeMhl, B KOTopoH:, BnpoqeM, npHXO.D:HJIOCh cqHTaTb

C»: co cpe,n:cTBaMH: cyBepeH Mor yTsep,n:HTh CBOH a6conIOTH3M TOJihKO 

BMecTe c <t>opMHposaHHeM H KOHCOJIH,n:auHeii qffHOBHoro annaparn. Ena

ro.n:ap»: 3TOMY KOMHccap H npespaTHJIC»: B op,n:HHapHoro qffHOBHHKa. BMe-

46 lll.11umm K. nonl!TH'!eCKlUI TeOJIOfllll. M., 2000. c. 19-20. 
47 HacT. H3JI. C. 44--45. 
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CTe c cysepeHHTeTOM rocy.napg CTa6HJIH3HpyeTCH H ero 610poKpaTHH» 

(HaCT. H3.!{., c. 95). QqeBH.!{HO, qTQ .npyrou B03MO)KHOCTbIO 6bIJI 6bl ne

pexBaT peaJibHOro, cysepeHHOro DOJIHOBJiaCTHH co CTOpOHbI KOMHCCa

pa; H 0 TOM, KaK cepbe3HO paccMaTPHBaJiaCb 3Ta B03MO)KHOCTb, roBO

pHT no.npo6Ho paccMaTPHBaeMLIH illMHTTOM cJiyqau BaJIJieHuneuHa. 

0.nHaKO tieM .!{aJibUie, TeM 6oJiee BHHTHO TeopeTH'leCKM MbICJib CTaJia 

o6pamaTbCH K npOTHBODOJIO)f(HOH CTOpOHe, H60 Op.!{HHapHbIH xapaKTep 

cysepeHHbIX nopy11eHHH, npH COOTBeTCTBYIOUieH TpaKTOBKe cysepeHH

TeTa, KaK pa3 H 03Ha11aJI nepeso.n 11pe3BLI11aH:Horo B op.nHHapHoe, pa3se 

'ITO HMeHoBaTb 3TO MO)KHO 6LIJIO (npo.noJI)KaH crnpy10 TPa.nHI.tHIO TPaK

TOBKH DOHHTHH) He .!{HKTarypou, HO a6COJIIOTHbIM npaBJieHHeM HJIH -

MeHee DO'ITHTeJibHO - .necnOTHeH. 

)J.ecnoTH3M paccMaTPHBaeTCH KaK HapYUieHHe 6aJiaHca - 3Ta TOtIKa 

3peHHH ill. JI. MoHTecKLe, rosopHT illMHTT, pa.3.neJijfJiacb 011eHb .noJITO H 

O'leHb MHOrHMH. KaKHM o6pa.30M MO)f(HO DpHHTH OT npH3HaHHH a6coJIIOT

HOro cysepeHHTeTa K KpHTHKe .necnoTH3Ma? BecLMa npocro: «B a6CTPaK

THOM CMbICJie cysepeHHTeT BDOJIHe MO)f(eT 6bITb He.!{eJIHMbIM H 6e3rpa

HH'IHbIM. Ho B KOHKpeTHOH npaKTHKe Ka)f(.!{OMY OT.!{eJILHOMY <l>YHKUHOHepy 

.!{OJI)f(HO OTBO.!{HTbCH HeKOTOpoe orpaHffqeHHOe DOJIHOMO'IHe, H .!{Be HaH

BbICUIHe HHCTaHl.{HH, 3aKOHO.!{aTeJibHM H HCDOJIHHTeJibHM, TO)f(e He .!{OJI)K

Hbl O.!{HOCTopoHHe pacUIHpHTL CBOH nonHOMO'IHH. EcnH 6L1 cymecrnosa

na HeKM YHHBepcaJibHM KOMneTeHl.{HH, TO HHKTO ~e He 6LIJI 6LI HH B tieM 

KOMneTeHTeH» (HacT. H3.!{., c. 125). 3TO Ba)f(HOe c~.neHHe. Y cysepeHH

TeTa ecTL CTopoHa HeBH.!{HMM, a6cTPaKTHM, H CTopoHa 3pHMM, KOHKpeT

HaH. 11 c BH.!{HMOH CTOpOHbl DOJIHOMO'IHH .!{OJI)l(Hbl orpaHH'IHBaTb .npyr 

.npyra H 6LITL pacnpe.neneHLI. B npOTHBonono)f(HOM cey11ae, Kor.na BH.!{H

Moe CTaHOBHTCH DOJIHbIM H 00.!{JIHHHbIM Bblpa)f(eHHeM HeBH.!{HMOro, Mbl 

HMeeM .neno c .necnoTHqecKHM npasneHHeM. 

3HatieHHe 3TOro C~.!{eHHH B o6mecOl.{HOJIOrHqecKOM CMbICJie CTaHeT 

HaM DOHHTHbIM, TOJibKO eCJIH Mbl DOCBHTHM HeMHOro 6oJibUie BHHMaHHH 

.npyroMy asTOpy, a HMeHHO, )IC )IC Pycco48 . Pycco BHec 6onLUIOH BKJia.n 

B TPaKTOBKY Hapo,nHoro cysepeHHTeTa, H OH HBJIHeTCH 0.!{HHM H3 OCHOB

HbIX npe,nUieCTBeHHHKOB TeopeTHtieCKOH coQHonorHH. MHorHe xapaKTe

pHCTHKH no;mmu1JecK020 op2aHu3Ma, no Pycco, nepexo,nHT JaTeM B TpaK

TOBKY o6mecTBa, B 11acTHOCTH, y KJiaccHKa coQHonorHH 3. )J.10pKreuMa 

H, TaKHM o6pa30M, BXO.!{jfT B DOCTOHHHblH COCTaB <l>yu.naMeHTaJibHbIX H.!{eH 

~ noHHMaHHe nOJIHTH'leCKOH <j>HJIOCO<j>HH Pycco, KOTOpoe npenCTaBJieHO HHJKe, fihJJIO 
pa.3pa6oTaHO HaMH, c onopoi\ Ha CO'IHHeHHJI lliMHTTa, B CJienyKlll{HX CTaThJIX: <!>W1unno6 A. </>. 
I) C01.ittonornJ1 H KOCMoc; 2) CttcTeMaTH'!ecKoe JHa'!eHHe noJIHTH'leCKHx TpaKTaTOB Pycco 
llJIJI o6ll.leil couHonornH // Pycco )IC )!(. 06 06ll.leCTBeHHOM norosope. M., 1998. C. 325-
340. HHJKe, Hapllny c aHaJIH30M paCCYJKlleHHH lliMHTTa, Mbl B COicpall.leHHOM BHlle npHBOllHM 
HeKOTOpble pe3yn1>TaTbl, nOJIY'leHHhle B )THX pa6ornx. 
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scero cf>paHI.~Y3CKOro cou;uonorn3Ma. lIIMHIT ou;eHHBaeT pa3pa60TKY no
HHTHJI .nmcrarypbI y Pycco HmKe, qeM y ero COBpeMeHHHKOB, HanpHMep 
r. Ma6nu, Ho nmueT o HeM ropa3,no 6onee no.npo6Ho - 3TO nOToMy, qrn 
B IlOHJITHH ,nHKTaTYPbI 3aOCTPJleTCJI H HaH6onee O~eTnHBO npocf>unupyeT
CJI, HO HM O,nHHM, KaK Mbl BH,nHM, He ucqepnbIBaeTCJI ero TeOpeTuqeCKHH 
HHTepec. 06pameHHe K Pycco, no,no6Ho o6pameHHID K Be6epy, noMO)l(eT 
HaM c,nenaTb eme O,nHH Ba)l(HbIH mar B npOJICHeHHH OCHOBHOH npo6neMa
THKH <<,l(HKTaTYPa». 

lhaK, 3acf>HKcupyeM npe)l(,ne scero, qrn o6mecTBo, cornacHo Pyc
co, - noAumu'lecKuu opzaHU3M. XapaKTepHCTHKH 3Toro opraHH3Ma no
nyqeHbI He nyTeM 3MnupuqecKHX Ha6n10,neHHH, a nyTeM nornqecKHx .ne
,nyKI.J;HH. Pycco pa3nuqaeT Teno H ,nyrny rocy,napcTBa. rocy,napCTBO eCTb 
cysepeHHOe rocy,napcTBo, HnH, B TepMHHonornH Pycco, CyBepeH. Oc
HOBHaJI xapaKTepHCTHKa CysepeHa - BOnJI. Bu,nHMbI npoJ1sneHHJ1 sonu, 
HO HeBu,nHMa OHa caMa, KaK Hesu,nuMa ,nyrna. CysepeH noJ1BnJ1eTCJ1 B cuny 
rnnOTernqecKoro «nepsoro cornarneHHJ1» ( TaK)l(e aKTa «PaJYMHOH sonu» ), 
6naro,napJ1 KOTOpOMY Hapo.n KOHCTHTYHpyeTCJI KaK Hapo,n. c 3TOfO MO
MeHTa y Hapo,na IlOJIBnJleTCJI HeOTq~,naeMbIH cysepeHHTeT, a 3TO 3HaqHT, 
qTO, HThJIBHB cornacue 6e3ycnOBHO IlOBHHOBaTbCJI HeKOeMy npaBHTenID, 
T. e. OTKaJaBIIIHCb OT cysepeHHTeTa, OH nepecTaeT 6bITb Hapo,noM, a 3Ha
quT, H nonHTHqecKHM opraHH3MOM. CysepeH, HHbIMH cnoBaMH, 3TO He 
o,nHH BnaCTHTenb, HO H He npocTO MHO)l(eCTBO n10.neif ( «nHI.J;O HnH co6pa
HHe nHI.J;», KaK onpe,nenM HeKor,na ro66c, HMeJI B BH,ny KOMeKTHBHOe 
npasneHHe ), H _na)l(e He npocrn MHO)l(eCTBo cornacHbIX Me)l(_ny co6oif H 
cornacHo ,neifcTByromux n10.neif. OH ecTb TOnbKO npu oco6oM po.ne co
rnacHJ1, KOTOpoe He npOTHBOpe•rnT ero npupo,ne49 • 3pHMOe MHO)l(eCTBO 
cornacHO ,neifcTBy10mux Ha HeKOTOpoif TeppHTOpHH n10.neif o6MaHqHBO. 
)l:on)l(Ha 6hITb 06maJ1 somi:. 

KaK sonJ1 CTaHOBHTC.!l o6meif? rpa)l(_naHHH csep.s1.eT csoe nose,neHue 
no ee npe.nnucaHm1M, a ,nnJI 3Toro OH .non)l(eH 6bITb ysepeH, qTo sonJI 
.neifcTBHTenbHO 06maJ1. He y,nosneTBopJ1J1Cb ,naHHbIMH co3epu;aHHJ1, rpa)l(
,naHHH ,non)l(eH conocTaBHTb HX c o6mHM noHJITHeM. 3HaquT, eMy TPe6yeT
CJI o6mee nOHJITHe 06 o6meif sone? Ho ecnu MbI oKa3bIBaeMCJI B ccf>epe 
o6mux noHJITHH, TO co3epu;aHHID npu,neTc.s1. ycrynHTb. «Ilonpo6yifTe, -
rosopHT Pycco, - npe,ncrnBHTb ce6e o6pa3 .nepesa soo6me - 3TO BaM 
HHKor.na He y,nacTCJI ... H ecnu 6b1 OT sac 3asuceno ysu,neTb B HeM nHIIIb 
TOnbKO TO, qTo CBOHCTBeHHO BC.!l.KOMY .nepesy, TO o6pa3 3TOT 6cnbIIIe He 
noxo,nun 6h1 Ha ,nepeso. To, qrn cymecTByeT rnnhKO KaK qucrn.s1. a6cTpaK
U:HJI, TaK)l(e MO)l(HO ysu,neTb no,no6HbIM o6pa3oM unu nocTHrHYTb nHIIIb 
nocpe,ncTBOM pequ. 0,nHo TOnbKO onpe.nenettue TpeyronhHHKa ,nacr saM o 

49 CM.: Pycco )/(. )/(. 06 o6mecTsettttoM .uorosope II, I // Pycco )!{. )!(. 06 
06mecTBeHHOM .uorosope. C. 216-217. 
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HeM HCTHHHOe npe)lCTaBJieHHe; HO KaK TOJibKO Bbl npe)lCTaBHTe ce6e TPey

I'OJibHHK B YMe, TO :no 6y)leT HMeHHO TaKOH-TO TpeyroJILHHK, a He HHOH ... 

Hyxrno, cJie)loBaTeJILHO, npoHJHOCHTb npe.llJIO)l(eHIDI, H~Ho, cJie)loBa

TeJILHO, roBOpHTb, qT06bI HMeTb o6mue nomrrm1: H6o KaK TOJibKO npeKpa

maeTC.ll pa6orn soo6pa)l(eHIDI, yM MO)l(eT npO.llBHraTLCH JIHWb c noMo

lllLIO pe1rn»50 . 3TO paccy)l()leHHe HMeeT 60JibWOe 3HaqeHHe. 

Ha1rneM c rnro, qrn B onpe)leJieHHOM cnyqae Hapo.llHOe peweHHe MO
)l(eT npusecrn K caMOYHHqTo)l(eHHIO Hapo,lla. 3rn owu6oqHoe peweHHe -

HO MO)l(HO JIH npunucaTL ero o6meH: Bone? 0Ha «HeHJMeHHO HanpasneHa 

npHMO K O)lHOH u;eJIH H CTpeMHTC.ll BCer)la K nOJib3e o6mecTBa, HO H3 3TO

ro He cJie.llyeT, qTo peweHHH Hapo.lla HMeIOT scer)la TaKoe )l(e sepHoe Ha

npaBJieHHe»51 . Cy.llH no sceMy, JIIO.llHM TPe6yercx conoCTaBHTb CBOH npe.ll

cTaBJieHHJI o 6nare H cysepeHHTeTe c npaBUJZbHou H)leeH: 6nara H 

cysepeHHTeTa. Ecnu 6L1 cysepeHHTeT MO)l(HO 6Lmo npocrn ysH)leTb, xctto 

H )lOCTOBeptto, TaKoe conocTaBJieHHe He notta)l06HJIOCL 6L1, KaK He TPe6y

eTcx conocTaBJieHH.ll H)leH )lepesa c KOHKpeTHblM )lepeBOM H )la)l(e H)leH 

TPeyroJILHHKa c )laHHbIM TPeyroJILHHKOM, qT06L1 pacnoJHaTL, 'Imo )l(e MLI 

BH.llHM. Ho cnyqaH: cysepeHHTeTa - HHOH. Be.llb «o6max BOJIH, .llJI'1 rnro 

qTQ6bI OHa 6LIJia nOHCTHHe TaKOBOH, )lOJI)l(Ha 6b!Tb o6meH: KaK no CBOeH 

u;eJIH, TaK H no CBOeH: CYlllHOCTH», T. e. «Otta )lOJI)l(Ha HCXO)lHTb OTO scex, 

qTo6bI OTHOCHTbC.ll KO BCeM» H He MO)l(eT ycTpeMJIHTbC.ll «K KaKOH-JIH6o 

HH.llHBH.llYaJILHOH H CTPOro orpattuqeHHOH u;eJIH»52 . HHLIMH cnosaMH, Mano 

CTPeMJieHHJI K o6meMy 6nary, Ha)lO qrn6L1 3TO 6LIJIO o6mee CTpeMJietttte K 
o6meMy 6nary. H 3MnHpHqecKH .llOCTttraeMoe cornacHe He pastto HCTHH

HhlM xapaKTepHCTHKaM o6meH: BOJIH, KOTOpax Henocpe)lCTBeHHO He )laHa 

cOJepn:attHIO. Ho qro JttaqHT «06mee»? 3ttaqHT JIH 3TO npocrn «6naro scex»? 

HeT, rosopttT Pycco. Htt.llHBH.llYaJILHoe 6naro Ka)l()lOro rpa)l()laHHHa Ja

BHCHT OT ero npe)lCTaBJieHHH 0 )lOCTOHHCTBe H CB060)le. Ho o6mecTBeH

HbIH opraHH3M o6paJyeTcx, no )lorosopy, nocpe.llCTBOM oTqy)l()leHIDI qa

CTH «CHJILI, ttMymecTsa H cso6o)lLI» Ka)l()loro qenoseKa, scryna10mero s 

cornaweHHe. A CKOJibKO )lOJI)l(HO 6b!Tb QTq~)leHO H CKOJibKO eMy OCTaB

neHO, pewaeT cysepett. Cysepett He MO)l(eT )leHCTBOBaTb npoTHB HHTepe

cos o6mecTBeHHOro opraHH3Ma, KaK He MO)l(eT BOJI.ll C03HaTeJibHO )leH

CTBOBaTb npornB )l(HBOro opraHH3Ma. Ho KaK OT)leJibHbIH rpa)l()laHHH MO)l(eT 
ysepHTbCR, qrn o6max BOJIH He Ja6ny)l()laerc11? CaMLIM oqestt)lHLIM o6pa-

30M nOCTHrHYTb 06my10 BOJilO rpa)l()laHHH Mor 6bI, yqHTbIBaR MHeHHe 

so Pycco )[(. )[(. 0 npoHCXOlKlleHHH HepaseHCTBa // TaM lKe. C. 91. 
si Pycco)f(. )[(_ 06 06ll.leCTBeHHOM norosope. II, III. C. 219. -Cp. TaKlKe cnenyioll.lee 

BldCK33!.IB3HHe: «06ll.lall BOllll scerna HanpasneHa BepHO H npaBHn!.HO, HO peUieHHe, KOTOpoe 
elO pyKOBOllHT, He scerna 61.1sae-r npocBell.leHHMM» (TaM lKe. II, VI. C. 229). lliMHTT CKnOHeH 
nonqepKHB3T!. HMeHHO 6e30UIH6oqHOCT!. H 6e3rpeUIHOCT!. 06ll.leii BOllH y Pycco. 

52 Pycco )[(. )[(. 06 06ll.leCTBeHHOM norosope. II, IV. C. 221-222. 
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60JihllIHHCTBa. ,[(ruKe nepeaeca B O.U.HH ronoc MO)l(eT 6hITh .U.OCTaTO'IHO, 

'IT06bl peIIIHTh, Ha 'IheH CTOpOHe o6mrui: BOIDI. Pycco IlHIIIeT: «ECJIH o.u.ep

)l(HBaeT Bepx MHeHHe, npOTHBHOe MOeMY, TO CHe .U.OKa3hIBaeT, 'ITO g OIIIH-

6ancg H 'ITO TO, 'ITO g C'IHTaJI o6meio BOJielO, eio He 6bIJIO. EcJIH 6bI Moe 

qacTHoe MHeHHe B03o6na.u.ano, TO g c.u.enan 6b1 He To, 11ero xoTeJI, BOT 

Tor.u.a g He 6hIJI 6h1 cao6o.u.eH»53 • Ho He ace TaK O.U.H03Ha'IHO. Pycco He 

.u.aeT IlOJIHYIO CB06o.u.y Henocpe.u.cTBeHHOMY ycMorpeHHIO, yTBep)l(){rui:, 'ITO 

«BOJIIO .u.enaeT o6meio He CTOJihKO 'IHCJIO I'OJIOCOB, CKOJihKO o6mHH HHTe

pec, 061,e.u.uHHiomHif ronocyiomHx ... » 54 KaK )l(e 6hrrh, ecnH Hapo.u. oKa

)l(eTCH «Hcnop'IeHHhIM», KaK 3TO CJIY'IHJIOCh .u.a)l(e c o6pa3QOBhIM pHM

CKHM HapO.U.OM B onpe.u.eneHHhIH nepHO.U. ero HCTOpHH, H TeM 6onee 

cnpaae,l{JIHBO npHMeHHTeJibHO K Hapo.u.aM HCTOpHH HOBeHIIIeH:? «KaK MO

)l(eT cnenrui: TOJina, KOToprui: 11acTo He 3HaeT, qero oHa xo11eT, H6o OHa pe.u.Ko 

3HaeT, 'ITO eif Ha noJihJy, caMa coaepIIIHTh CTOJih aeJIHKoe H CTOJih TPY.U.Hoe 

.u.eno, KaK C03.U.aHHe CHCTeMbl 3aKOHOB? CaM no ce6e Hapo.u. Bcer.u.a XO'IeT 

6nara, HO caM OH He BH){HT, B 'IeM OH0»55 • 

B OTHOIIIeHHH C03epQaHHH «COQHaJihHOI'O QeJIOrO>> B03MO)l(Hhl TOJihKO 

.u.aa aJihTepHaTHBHhIX no.u.xo.u.a. RH6o CyaepeH BCHKHH pa3 He.u.aycMhIC

JieHHO HBIDleT ce6g Ka)l(){OMY H3 rpa)l(){aH, TaK 'ITO cnyTaTh CyaepeH c 

'IeM-TO HHhIM ace paBHO 'ITO cnyTaTh .u.epeBO c TpeyroJihHHKOM. JIH6o 

BhICKaJhIBaHHe: «3To - CyaepeH» MO)l(eT 6hITh TOJihKO pe3yJihTaTOM no

cne.u.oaaTeJihHhIX yMo3aKJIIO'IeHHH, TaK 'ITO cpaBHHBaTh npu.u.eTcH He .u.e

peao c TpeyroJihHHKOM, HO 6onee HJIH MeHee COBepIIIeHHhie rpeyroJihHH

KH c H,l{eaJihHhIM, HecymeCTByiomHM o6pa3QOM, He HMeH B03MO)l(HOCTH 

YBH.lleTh Henocpe.u.cTBeHHO He TOJihKO 3TOT o6pa3eQ, HO H caMbie Hecoaep

IIIeHHhie rpeyrOJihHHKH. PeaJihHhIH-TO rpeyrOJihHHK Mhl BH.U.HM, 0 COCTOH

HHH )l(e e.u.HHOrJiaCHH MO)l(eM TOJihKO JaKJIIO'IaTh. TiyCTh Mhl .u.a)l(e HMeeM 

.u.eno c HCHO BhICKaJaHHOH BOJieH 6oJihllIHHCTBa. Ho :no, BOJMO)l(HO, TOJihKO 

«BOIDI BCeX», a He «o6mrui: BOJIH». TiocJie)J.HHH, roaopHT Pycco, TBOpHT 

3aKOH, a «B JaKOHe .U.OJI)l(Hhl CO'IeTaTbCH aceo6mHH xapaKTep BOJIH H TaKO

BOH )l(e ee npe.u.MeTa»56 • TaKHM o6pa30M, Heo6xo.u.HMO nocTHrHyTh ace

o6mee, a MH 3TOro Tpe6yeTcH paccy)l(){eHHe. Hapo.u. )l(e, cKopee acero, 

Ha o6mee paccy)l(){eHHe Hecnoco6eH, H6o «eCTh MHO)l(ecTBo paJHoro po.u.a 

IlOHHTHH, KOTOpbie HeB03MO)l(H0 nepeBeCTH Ha H3h!K Hapo.u.a. 011eHh IIIH

pOKHe nnaHhl H CJIHIIIKOM .u.aneKHe npe.U.MeThl paBHO eMy He.u.ocrynHhl. .. » 57 

He TOJlhKO «Hcnop11eHHhIH», HO H BCHKHH Hapo.u. BpH.U. JIH ttenocpe.u.cTBeH

HO ycMarpHBaeT H TeM 6011ee nyTeM paccy)l(.u.eHHH B o6mHx IlOHHTHHX 

53 CM.: TaM lKe. IV, II. C. 292-293. 
54 TaM lKe. II, IV. C. 222. 
55 TaM lKe. II, VI. C. 229. «Hapo.11» 11 «TOnna» J.11eci. c11ttott11Mi.1. 
56 TaM lKe. II, VI. HacT. 113.!I. c. 228. 
57 Pycco ){(_ ){(_ 06 06mecTBeHHOM .11oroeope. II, VII. C. 232. 
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noCTuraer cynutoCTL C}'Bepemrrera soo6me H OTJmqJITeJILHhle qepThl cso
ero KOHKpeTHOro rocy,!lapcTBa B qaCTHOCTH. 

TeM He MeHee, rp~aHHH B ,!leecnoco6HoM rocy,!lapcTBe Be.Iler cefo1 
KaK .llOJDKHO. floqeMy? IloTOMY qTo caMo noWITHe npasoro u Henpasoro 
eCTb IlOWITHe couuaJibHOe. IlpaB,!la, B «IlpOHCXOX<,ZJ.eHHH HepaBeHCTBa» 
Pycco CB113hlBaeT soe,!lHHO paJBHTHe UhlKa H paJBHTHe cnoco6HocTH 
K paccyxoeHu10 c paJBHTHeM o6mux MoparrLHo-npaBOBhlX noWITHH. Ho 
B «06mecTBeHHOM ,!lOrOBope» He.llBYCMblCJieHHO yKaJaHO, qTo BerreHH11M 
o6meu BOJIH rp~aHHH no,!lqHWJ:erc11, He paccy.m:oaR, u6o ,!laJI cornacue 
Ha IlOBHHOBeHHe, He orosapHBaR Bee KOHKpeTHhle crryqau, KOr,!la TaKOBOe 
noTpe6yercJI. KpoMe Toro, OH BOCilpHHHMaeT o6meCTBeHHOe KaK TO, qTO 
Ba:>KHO H HY:>KHO HMeHHO ,!lJI1! Hero. fOJIOC o6mecTBa JByqHT B qeJIOBeKe, 
HO caM OH He OT,!lerr11eT ero OT ce6JI. B KOHCTPYKUHH fo66ca, OKaJaBIIIeH 
3HaquTeJibHOe BJIH11HHe Ha Pycco, COUHaJibHbIH nopR,!lOK He TOJibKO «yCT
poeH BHYTPH ce611», OH .n;ep:>KHTC1! Ha .llBYX «BHeUIHHX» OCHOBaHHJIX, KO
TOpbie HeBOJMO:>KHO 6LIJIO IlOCTaBHTb no.n; COMHeHHe HHKaKHMH perneHHJl
MH Hapo.n;a H cysepeHa58 . Bo-nepBLIX, no HeJaBHCHMOCTL cysepeHa OT 
o6meCTBeHHoro .n;orosopa: nocKOrrLKy .n;orosop Hff.llHBlf.llbI JaI<JllOqaJOT Me:>K
.llY co6ou, a He c cysepeHOM, TO OH HaXO)l;HTC11 BHe COUHaJibHOro nopJl)l;Ka 
H BHe 0611JaTeJibCTB H orpaHuqeHHH. Bo-BTOpbIX, CMepTHOe Teno HH)l;HBH
.n;a Ha,!lerreHo 3.n;paBLIM paJyMoM (recta ratio), 3TO PaJYM caMocoxpaHe
HH11; H pa3JMHblU 320U3M He MO:>KeT 6b1Tb IlOCTaBJieH no.n; COMHeHHe HHKa
KHMH BerreHHRMH cysepeHa: rpaX<,D.aHHH He BMeIIIHBaeTC11 B KOMile'feHUHIO 
rocy.n;apCTBa, HO ero JIORJibHOCTb - He 6oJILIIIe qeM CTpeMJieHHe Bhl:>KHTb. 
B KpHTnqecKou ClfTYaUHH, Kor.n;a cysepeH yrpo:>KaeT ero :>KHJHH, OH cKJio
H11eTc11 nepe.n; ero CHJIOH H npaBOM, HO fo66c Bcer.n;a JaMeqaeT HH.n;HBH.llY
aJibHble rnaHchI cnaceHH11 u paJMLmmeHHR, He yrpo:>Ka10mue caMoMy cy
mecTBy nop11.n;Ka. Y Pycco couuarrLHblH nop11.n;oK, rnK cKaJaTL, «.n:ep:>KHT 
caM ce611». ToT, Koro fo66c 06011BJIJ1e'f cysepeHoM, y Pycco 0KaJLIBaeT
c11 «ynorrHoMoqeHHLIM» cysepeHa, T. e. Hapo.n;a, T. e. o6mecTBa. OH He 

58 B «.D:mmnype» lliMHTT eme ne.nocTaTO'IHO rny6oKo anann3npyeT ro66ca, XOTll H c 
nOJJHblM npaBOM 33Me'!aeT: «3.necb ( T. e. y fo66ca. -A. <!>.) KalK.llblH HHl1HBHl1YYM npe.nCTaeT 
B03BbIWalOmHMCll na.n eceMH paunoHanbHbIMH BblBOl13MH H OO'bllCHeHHl!MH, a noTOMY H na.n 
BCllKHM orpaHH'leHHeM H pernaMeHTHpOB3HHeM, H3l1 BCllKHM cop33MepeHHeM ero ueHHOCTH 
HOCHTeneM 6eccMepTHOH, COTBOpeHHOH H cnaceHHOH DOfOM .nywn. < ... > rocy.napcTBO, K3K 
He'ITO npHHUHnHaJibHO orpaHH'leHHOe, eCTb paUHOHaJlbH3ll KOHCTpYKUHll, OT.nenbHblH JKe 
'!enoseK eCTb He'ITO .nannoe cy6cTanunanbHO» (nacT. H3l1., c. 139). OcnoBHbie JKe .noCTHJKeHHll 
lliMHTT3 B HCCilel!OB3HHH fo66ca OTHOCllTCll K n03l1HeHWeMY BpeMeHH H 33BepW3IOTCll B 
H3'13Jle 60-x ro.noe nocTpoeHHeM npHHUHnHaJibHOH cxeMbl - «fo66COBCKOro KpHCTaJIIl3» 
B «3aMe'l3HHllX» K «nOHllTHIO nOilHTH'leCKOIU». noplll!OK, no fo66cy, C'IHTaeT lliMHTT, 
ceepxy OTKpbIT Ml! Tp3HCUeH.neHUHH, a CHH3Y 33MKffYT Ha CHCTeMY noTpe6nocTeii '!enoeeKa. 
Mbl npe.nno'IHTaeM roeopHTb B CBll3H c TIHM 0 .neyx He33BHCHMbIX OCHOB3HHllX COUHaJibHOro 
nopll.nKa (cM.: Schmitt C. Der Begriff des Politischen. Text von 1932 mit einem Vorwort 
und drci Korollarien. Berlin, 1963. S. 122). 
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TOJibKO He y,n:ep)l(HBaeT o6meCTBO B e,n:HHCTBe, HO, HanpOTHB, MO)l(eT 6bITb 
CMemeH Hapo,n:HbJM pellleHHeM B mo6oii: MOMeHT. 06bJqHO OTCIO,n:a BbJBO
.zvrr Kpaii:He onacHhIH nonuTuqecKHH xapaKTep paccy)l(Jl:eHHH Pycco, 'ITO 
B o6meM snonHe cnpase.n:nuso H no,n:TBep)l(Jl:aeTc.11 npaKTHKoii: scex peso
JIIOQHH. Ilpas,n:a, lIIMHTT cqurneT, qrn 3HatJ:eHue coquHeHHH Pycco npe
ysenuqeHo. 0,n:HaKo Mbl MO)l(eM rosopHTb He 06 HCTopuqecKOM BJIH.llHHH, 
HO o noruqecKHX xapaKTepHCTHKax ero KOHCTPYKU:HH. «1Iucra.11 BOJI.ll KaK 
TaKOBa.ll, KOTOpa.ll .ll:JI.ll ce6.11 caMOH eCTb QeJib csoero HCilOJIHeHH.ll, .llBJI.lleT
C.ll HCTHHHbJM cysepeHOM .... Pe3yJihTaTOM .llBJI.lleTC.ll TOTaJibHOe rocy.n:ap
CTBO. OHO IlOKOHTC.ll Ha <!>HKTHBHOM TO)l(,D:eCTBe rpa)l(Jl:aHCKOH MOpaJIH H 
cysepeHHOro perneHH.ll. Bc.11Koe Bbipa)l(eHHe BOJIH coBOKYilHOCTH ecTh 
sceo6muii: 3aKOH, u6o OHa MO)l(eT )l(eJiaTb JIHlllb co6cTBeHHYIO TOTaJib
HOCTb < ... > TeM caMbIM cysepeHHTeT pa306natJ:aeTc.11 y Pycco KaK nepMa
HeHTHa.ll ,n:HKTaTYPa. OH paBHOJHaqeH nepMaHeHTHoii: peson10QHH, B KOTO
PYJO npespaTHJIOCh ero rocy,n:apcTB0»59 • 3HaMeHHThIH HeMeQKHH ucropHK 
P. KoJenneK, KOToporo MhI QHTHpyeM, B 6onhrnoii: cTeneHH ocHOBbIBaeTc.11 
B csoeii: HHTepnpernu:uu Pycco KaK pa3 Ha u.n:e.11x lIIMHTTa. OH TOJihKO 
npOBO,D:HT .n:o KOHQa TO paCCy)l(Jl:eHHe, KOTOpoe lIIMHTT HeCKOJibKO ocna6-
JI.lleT CBOHM JaMetJ:aHHeM o cna6ocTH noH.llTH.ll ,n:HKrnryphI y Pycco cpas
HHTeJibHO c Ma6nu. Ho cymecrso KOHCTpyupyeMoii: HM opraHHJaQHH 06-
mecTBa KaK nepMaHeHTHOH .D:HKTarypbl OH Bbl.llBJI.lleT y)l(e B 3TOH KHHre. 
,n:eii:CTBHTeJibHO, HMeHHO lIIMHTT ,n:oKa3bJBaeT, 'ITO HMMaHeHTHa.ll KOHCT
PYKQH.ll coQHaJibHoro nop.11,n:Ka B noJIHTHtJ:ecKHX coquHeHH.llX Pycco, npe)l(Jl:e 
Bcero B «06mecrBeHHOM .n:orosope», He orpaHH'IHBaeTC.ll O.D:HHM TOJibKO 
npoeKTHBHbJM OilHCaHHeM paKmU'leCKOU CTOpOHbl .n:ena. lIIMHTT IlHJJJeT: 
«Bceo6ma.11 BOJI.ll ( volonte generale) - 0,n:HO H3 OCHOBHbJX IlOH.llTHH KOH
CTPYHpyeMOH Pycco <t>unoco<t>uu rocy,n:apcTBa. 3TO son.11 cysepeHa, H oHa 
yqpe)l(Jl:aeT rocy,n:apcTBO KaK HeKoe e,n:HHCTBO. B 3TOM csoeM Ka'leCTBe 
OHa HMeeT o,n:Hy IlOH.llTHHHYIO oco6eHHOCTb, ornuqa10my10 ee OT BCHKOH 
naPTHKYJI.llPHOH OT,n:eJihHOH BOJIH: ,n:JI.ll Hee TO, 'ITO eCTb, Bcer.n:a COBna,n:aeT 
c TeM, 'ITO noHCTHHe ,n:OJI)l(HO 6hITh. Ilo.n:o6Ho TOMY KaK Eor coe,n:HH.lleT 
B ce6e BJiaCTb H npaBO, H Bee, 'ITO OH .n:enaeT, no CBOeMy IlOH.llTHIO Bcer.n:a 
eCTb 6naro, KOTOpoe COCTaBJIHeT ero .n:eii:CTBHTeJibHYIO BOJIIO, TaK )Ke 
H cysepeH, T. e. sceo6ma.11 BOJI.ll, npe.n:crneT y Pycco TeM, KTO 6naro,n:apa 
O.D:HOMY TOJibKO CBOeMy cymecTBOBaHHIO Bcer.n:a y)l(e .llBJI.lleTC.ll TeM, tJ:eM 
.D:OJI)l(eff 6hITb ... »60 <l>aKTH'leCKOe COBna,n:aeT c ,D:OJI)l(HbIM, H 3,n:paBbJH pa-
3YM nepecTaeT 6bJTb MepHJIOM ,n:a)l(e B ,n:enax qaCTHbIX, B BOnpocax HH.D:H
su.n:yaJihHOro caMocoxpaHeHH.ll. Pycco no,n:qepKHBaeT, a lIIMHTT cneu:u
aJihHO OTMeqaeT ero YTBep)l(Jl:eHH.ll, 'ITO OT,n:eJibHbJH qeJIOBeK, IlOCKOJJbKY 

59 Koselleck R. Kritik und Krise. Eine Studie zur Pathogenese der btirgerlichen Welt. 
Frankfurt am Main, 1973. S. 136-137. 

60 HacT. HJ.U. C. 141. 
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OH paccMaTpHBaeTC.!I KaK O~HH H3 Tex, KTO He paccy)l(~aeT, MO)l(eT 3a-
6n~~aTbC.!I OTHOCHTenbHO o6meH: BOnH, KOTOplUI, KaK Mhl B~enH, 3a-
6n~~aTbC.!I He cnoco6Ha. A nocKonhKY npasuTenhCTBO H npoque quHOB
HHKH cyTh KOMHccapbI cysepeHa, HO He HMeIOT npusuneruposaHHOro 
~ocryna K o6meH: Bone, nocTonhKY B03HHKaeT sonpoc 06 a6conIOTHOM 
HHTepnpeTaTOpe. 3THM HHTepnpeTaTOpOM OKa3bIBaeTC.!I 3aKOHO~aTenb, KO
TOpbIH nopo~aeT npaso, HO He npaBHT. OH - BHe npasa, u6o oo npasa. 
If 3TO Il03BOn.!leT lliMHTTY, nyreM COilOCTaBneHH.!I nono)l(eHH.!I 3aKOHO~aTe
n.!I c nonO)l(eHHeM ~HKTaTopa-KOMHCcapa, npHHTH K caMOMY Ba)l(HOMY Bbl
Bo~y. lliMHTT IlHIIIeT: «Co~ep)l(aHHeM ~euenbHOCTH 3aKOHO~aTen.!I .!IBn.!1-
eTC.!I npaso, HO 6e3 npasosoH: CHnbI: 6e3BnacTHoe npaso; ~HKTarypa -
3TO scesnacTHe 6e3 3aKoHa: 6ecnpaBHa.!I snacTb. OT Toro, qTo 3Ta aHTHTe-
3a He 6bma OC03HaHa Pycco, OHa He CTaHOBHTC.!I MeHee 3HaqHTenbHOH. 
3.!{ecb npoTHBOilOnO)l(HOCTb Me)l(~y 6e3BnaCTHbIM npaBOM H 6ecnpaBHOH 
BnaCTblO ~e HaCTOnbKO BenHKa, qTO MO)l(eT 6bITh nepesepHyra. 3aKOHO
~aTenb CTOHT BHe rocy~apcTBa, HO B c<t>epe npasa, ~HKTaTOp - BHe npa
sa, HO B rocy~apCTBe. 3aKOHO~aTenb eCTb He qTo HHOe, KaK eme He KOH
CTJITYHPOBaHHOe npaso, ~HKTaTOp - He qro HHOe, KaK KOHCTHTyHpOBaHHlUI 
snaCTb. KaK TOnhKO B03HHKaeT CB.!13b, no3son.!IIOIUa.!I Ha~enHTb 3aKoHo~a
Ten.!I ~HKTaTOpCKOH BnaCTblO, C03~aTb 3aKOHO~aTen.!l-~HKTaTopa H H3~al0-

mero KOHCTHTYQHIO ~HKTaTOpa-3aKOHO~aTen.!I, KOMHccapCKlUI ~HKTarypa 
npespamaeTC.!I B cysepeHHyIO. CB.!13b 3Ta nopo)l(~aeTC.!I npe~CTasneHH.!1-
MH, BhlTeKaIOIUHMH m co~ep)l(aHH.!I «06meCTBeHHoro ~orosopa», HO eme 
He nonyqaIOIUHMH B HeM HMeHH oco6oH: BnaCTH - BnaCTH yqpe~HTenb
HOH (pouvoir constituant)»61 . 

Mb1 BH~HM Tenepb, noqeMy uccne~osaHue KOHQenQHH Pycco OKa3bI
saeTc.!I KnJOqeshlM nyHKTOM mno)l(eHH.!I. 0Ha npe~nonaraeT KOHCTPYKQHIO 
a6conIOTHOro COQHMbHOro nop~Ka, HeOTnH'IHMOro OT ~HKTaTYPbI H, 
co6cTBeHHO, KaK nHIUeT K03enneK, H .!IBIDIIOIUeroc.!I nepMaHeHTHOH ~HK
TarypoH:. IloqeMy HMeHHO ~HKTarypoH: - Be~b pe% H~eT TOnbKO 0 ~eH:
CTBHH pa3yMa H BOnH B KonneKTHBHOM e~HHCTBe? IlOTOMY qTO HeCMbllll
neHbIH H o6ypesaeMbIH CTpaCT.!IMH HH~HBH~, no cymecTBy, nepMaHeHTHO 
npHH~~aeM (XOT.!1 6bI ~a)l(e HK CB06o~e). IloTOMY qTo Me~y pa3YMOM 
H BOneH: HeT npoMe~oqHhlX HHCTaHQHH. IloTOMY qTo o6mlUI BOn.!I no
CTO.!IHHO aKTHBHposaHa KaK snaCTb, KOHCTHTYHPYIOIUlUI nonHTHqecKHH: 
opraHH3M. Be~b qrn 3HaquT pouvoir constituant? TonbKO BHeIUHHM o6pa-
30M 3TO Bbirn.!l~HT KaK o~HOKpaTHoe yqpe~eHHe nop.!!~Ka. Ecnu 6b1 peqb 
IUna nHIUb o rnnOTeTuqecKOM nepBOM ~orosope, KaK y fo66ca! Tor~a 
MO)l(HO 6bmo 6b1 rosopHTb, qrn yqpe~eHHe rocy~apcTBa - 3TO a6co
nIOTHoe co6bITHe, noruqecKoH: KOHCTPYKQHeH: KOToporo npe~nonaraeTC.!I, 

61 HacT. H3.ll. C. 150. 
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'ITO OHO eCTb Ha'!aJIO, ,!1,0 KOToporo npocmo HU'lezo He 6blll0 - He B OHTO

JIOrH'!eCKOM CMbICJie, a B TOM )l(e caMOM, B KaKOM eCTb Tenepb 3TOT nopJI

,!1,0x62 • .[{o nopg,nKa He 6bmo .npyroro nopg,nKa. JleTOC'IHCJieHHe ab urbe 

condita 03HatiaeT, 'ITO npe)l(,!l,e HHKaKOro fopo.na c ero HCTOpHeif 3,!l,ecb He 

6bmo. Ho noCTOJIHHO aKTHBHpoBaHHaJI o6max BOJIJI ecTh HetITo K}',!l,a 6onee 

pa,!1,HKaJibHOe. EcnH KOMHccapcKaJI .nHKTarypa - 3TO npeKpameHHe .neif

CTBHJI OT,!l,eJibHbIX 3aKOHOB npH coxpaHeHHH (H ,!l,JIJI coxpaHeHHJI) KOHCTH

TYllHOHHOro nopJI,nKa, TO cyBepeHHaJI ,!l,HKTarypa o6'hJIBJIJieT He.neifcTBH

TeJibHOH KOHCTHTYllHIO B 11erroM, 'IT06hl BhlCTYilHTb OCHOBaHHeM HOBOI'O 

nopg,nKa. Ytipe,!1,HTerrbHaJI BrraCTb no.nBepraeT pa,nHKaJibHOMY OTPHllaHHIO 

npe.nmecTByIOUlHH nopJI,nOK KaK He 6blBIIIHH pa.nH KOHCTffTYHpOBaHHJI HO

Boro nopJI,!1,Ka. Ho MO)l(eT JIH otta ocTaHOBHTbCJI nepe.n OTPHllaHHeM pe-

3YJibTaTOB co6CTBeHHbIX BOJieHHH, eCJIH e,!l,HHCTBeHHhle ee onpe.nerreHHJI -

3TO e,!l,HHCTBO H norrHOBrracTHe? Cepbe3Hoe OTHomeHHe K npaBy 3,necb 

B03MO)l(H0 JIHIIIb nOCTOJibK}', IlOCKOJibK}' aKTbl BOJIH B03BO,!l,JITCJI B .L{OCTO

HHCTBO npaBa - HJIH IlOCKOJibK}' npaBOBOe ,!l,OCTOHHCTBO npH3HaeTCJI JIHIIIb 

3a TeMH aKTaMH, KOTOpbie C0,!1,ep)l(aT 3TO iJ>ytt,naMeHTaJibHOe nopo)l(,!l,aIOmee 

BOJieHHe H .neifCTBHe xax 3JieMeHT cBoeif rromqecKoif KOHCTPYKIIHH. Otto 

HeB03M0)1(H0, IlOCKOJibK}' o6max BOJIJI He CBJI3aHa CBOHMH pemeHHJIMH -

T. e. IlOCKOJibK}' OHa He npoCTO TeopeTH'!eCKH pa3o6JiaqaeTCJI KaK nepMa

HeHTHaJI peBOJIIOllHJI, HO H JIBJIJieT ce6JI B KatieCTBe TaKoBoif. BH,nHMbIM 

o6pa30M - xaK TO H noKa3bIBaeT IIIMHTT - 3TO npoJIBJIJieTCJI B HeocTa

HOBHMOM npOH3BOJie HHCTaHllHH, aneJIJIHPYIOlllHX K Henocpe,!1,CTBeHHO 

Bb1pa)l(aeMoif Borre ttapo.na. Ho o eudUMOM o6pa3e MbI cKa)l(eM HH)l(e, 

a ceifqac MO)l(HO c.nerraTh eme 0,!1,HH rromqecKHH mar. Be,nb Pycco - He 

npocTO CBOeo6pa3HbIH IlOJIHTH'!eCKHH MhlCJIHTeJlb, HO H IlpJIMOH npe.nmeCT

BeHHHK BCJIKOI'O COllHOJIOrH3Ma, T. e. cyry6o HMMaHeHTHCTCKOI'O pacCMOT

peHHJI COllHaJibHOH )l(H3HH. lkTHHOH norrHTHtiecxoif KOHCTPYKIIHH Pycco 

.iIBJIJleTCJI cyBepeHHaJI ,!l,HKTarypa. lkTHHOH COllHOJIOrH3Ma JIBJIJleTCJI He-

6pe)l(eHHe co6CTBeHHbIM C0,!1,ep)l(aHHeM CMhlCJIOBbIX COCTaBJIJllOUlHX 06-

mecTBa BBH.nY HX COllHaJlbHOH, CKOHCTpyttpoBaHHOH B 06111eCTBe H 06111e

CTBOM npHp0,!1,hl. Taxoif CMbICJIOBOH COCTaBJIJllOllleH JIBJIJieTCJI H npaBO, 

B3JITOe, pa3yMeeTCJI, co CTOpOHbl HOpMaTHBHOH, a He HHCTHTYIIHOHaJibHO

npHHY,!1,HTeJibHOH. IlpaBO He ,!l,aHO HH OT Eora, HH OT npHpO.L{bl, B HeM HeT 

HH'!ero OT BetIHoro 3aKoHa, ecTb TOJibKO co11HaJibHaJI KOHCTPYKllHJI -

a nopo)l(,!l,eHa OHa C03HaTeJibHbIM ,!l,eHCTBHeM o6meif BOJIH HJIH 6e3JIH'IHOH 

paBHO,!l,eHCTBYJOUleH pa3HOHanpaBJieHHbIX HH,nHBH,nyaJibHhlX .neifCTBHH, ~e 
He TaK Ba)l(HO. 

62 0 JIOrH'leCKOH KOHCTJlYKUHH co6bJTHll H cneuHaJibHO 06 a6COJIIOTHblX co6bITHllX -

polKJleHHH H CMePTH - yqpeiuneJibHblX H CaKpaJibHblX co6bJTHllX CM.: <1>Wlunno6 A. <1>. 
I) K TeopHH COUHaJibHblX co6bJTHH // Jloroc. 2004. N2 2 (43); 2) npoCTp3HCTBO 

nonHTH'leCKHX co6&1rnii II nonHc. 2005. N2 2. 
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MM o6paTHJIHCh K Pycco B CBJ13H c pa3nuqeHHeM BH.UHMOH H rny6HH

HOH cTopoH npo6neMaTHKH cyBepeHHTeTa (1102u'1eCKUM o6pa30M }')Ke 

B ero KOHuem.{HH co.uep)KHTCJI TaK)Ke H BCe TO, qTO lllMHTT HaXO.UHT JIHlllh 

y 6onee no3.UHero aBTopa Cuueca). Mi.1 BHLlHM Tenepi., ~o 3TO pa3nuqe

HHe npO.UOJI)KaeTCJI H B OOHJITHH .UHKTaTYPhI H - onocpe.uoBaHHO -

B H.Llee cpyH.UaMeHTaJihHOH KOHCTPYKUHH cou0an1>HOCTH. Me)K.Lly TeM MhI 
3HaeM TaK)Ke, qTo IlOJIHTHqecKaJI )KH3Hh, .ueHCTBHJI npaBHTemI, HaKOHeu 

caMa .UHKTarypa, o KOTopon HanucaHa KHHra lllMurra, npe.ucTaBJIJllOT co-

608 qepe.uy BH.UHMhIX Ha6n10.uaTeJIIO COUHaJihHhIX co61>ITHH. 3Ta BH.UHMaJI, 
noBepxHOCTHaJI CTopoHa HHqyTh He MeHee Ba)l(Ha, qeM cpyH.UaMeHTaJihHaJI 

KOHCTPYKUHJI. IlpaKT0qecKaJ1 cp0nococp0J1 nonHTHqecKoro .uencTBHJI np0-

BJ13ana K opueurnuuu Ha 3pHMhle co61>1THJ1 BJiaCTH, B npe.uenhHOM cnyqae 

Bhlcryna10meu KaK cyBepeuuaJ1 .UHKTaTypa. H6o CMhICJI 3pHMoro co6bl

THJI CTaHOBHTCJI IlOLlJIHHHO IlOJIHTHqecKHM, IlOCKOJihKY eMy npHDHCblBaeT

CJI HeKOe .UOOOJIHHTeJihHOe 3uaqeu0e. lllMHTT, paCC}')K.UaJI B «IlOJIHTHqe

CKOH TeonorHH» 0 npo6JieMe cyBepeHHTeTa, CChIJiaeTCJI Ha TO MeCTO 
B «06mecTBeHHOM .uoroBope», r.ue roBOpHTCJI, qTo npe.ueJihHaJI B03M0)1(

HOCTh HaCHJIHJI O.UHHaKOBa y BJiacTBy10mero (nOJIHTHKa) H y npeCTYfiHH
Ka63 . 3TH paccy)K.LleHHJI IlOKa3hIBalOT, o.uuaKO, qTo HaCHJIHe CTaHOBHTCJI 

nonHTHqecKHM JIHlllh B 6onee urnpoKoH nepcneKTHBe no11umuKu. H oc

MhICJieHHe OOJIHTHKH, B TOM qucne H B a6CTPaKTHhIX TepMHHax Hapo.uuoro 

cyBepenHTeTa, HMeeT orpoMHoe npaKTHqecKOe JuaqeHHe. Ho TOJihKO B CBJl3H 

c OCMhICJieuueM BH.UHMoro co6blTHJI HJIH uenoqKH co61>1T08! H B1>rncue

u0e Toro, JIBJIJleTCJI JIH npaBJieHHe .UHKTarypou, H eCJIH .ua, TO KOMHCCapc
KOH HJIH cyBepeuuou, HMeeT OTHIO.Uh ue cyry6o aKa.ueMuqecKoe 3uaqeH0e. 

BnaCTb ecTJ. po.u Kay3an1>Horo np0q0HeHHJ1, oHa BMellIHBaeTcJI B eCTeCTBeH

HhIH xo.u co6hITHH. MM .UOJI)l(Hhl 0.ueuT0cp0u0poBaT1> 3TY BJiaCTh. lllMHTI 

IlHllleT: (( ... co.uep)KaHHe .ueJITeJihHOCTH .UHKTaTopa COCTOHT B TOM, qTo6bl 

.UOCTHqh Toro HJIH HHOro pe3yJI1>TaTa, qTO-TO ,,HCOOJIHHTh", uanpHMep no-

6e.UHTh Bpara, yMHpOTBOpHTh HJIH HH3BepruyTJ. non0T0qecKoro npoTHB

HHKa. Peqi. Bcer.ua H.UeT o KaKOM-ro ,,noJio)KeHHH .uen". IlocKOJihKY HYJK

uo .UOCTHqh KOHKpeTHOro ycnexa, .UHKTaTopy npHXO.UHTCJI, npHMeHJIJI 

KOHKpeTHble cpe.ucTBa, uanpHMYIO BMelIIHBaTJ.cJI B npuquuHo-cne.uCTBeH

HhIH xo.u co6hITHH»64 . 3ro TeXHHKa. Ho - TeXHHKa KaKoH .UHKTaTYPhI? 

IlpH HCCJie.UOBaHHH npaBJieHHJI 0. KpoMBeJIJI lllMHTI OTMeqaeT, CKOJih 
npo6neMaTuqHhIM JIBmieTCJI ero OTHeceuue K PaJPMY cyBepeHuou .UHKTa

rypi.1. Heni.3JI HaJhIBaTh cyBepeHuou .UHKTmypou BCHKOe a6comoruoe npaB

neHHe H OTCYTCTBHe pa3.ueneHHJI BJiacTeH. «Ho npH TeopeTuqecKOM 

pacCMOTPeHHH .UHKTaryphI, - no.uqepKHBaeT lllMHTT, - HYJKHO cocpe.uo-

61 CM.: llLuumm K. non11T11qecKal1 Teonornll. c. 32, a T3KlKe: Pycco )/(. )/(. 06 
06w:ecTeennoM .noroeope. C. 200-201. 

64 HacT. Hlll. C. 29. 
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TOqlfTbC.ff Ha aKUBOHHOM xapaKTepe ,1l;BKTaTOpCKOH .z:i;eueJihHOCTB. KaK B 

cnyqae cyBepeHHOH, TaK lf B cnyqae KOMBCCapCKOH ,1l;HKTaryphl Bee noH.ff

TBe BX0,1l;BT npe.z:i;cTaBJieHne 0 TOM COCTO.ffHBB, KOTOpoe .z:i;omKHO 6b1Tb npe

TBOpeHO B )Klf3Hh .z:i;eue111>HOCTh10 .z:i;nKTaTOpa. Ee npaBOBa.ff npupo.z:i;a 3a

KJIJOqaerc.ff B TOM, qro pa.z:i;H nocraBJieHHOH uenn ycrpaH.fflOTCH, B qaCTHoCTB, 

npaBOBhle 6api.ephl u npemTCTBH.ff, KOTOphle, cy.11:.ff no noJIO)KeHBIO .z:i;en, 

jfBJI.fflOTC.ff Hecoo6pa3HOH 3TOMY noJIO)KeHBIO noMexoif Ha nyru K .z:i;ocrn

)KeHHIO 3TOH uenn»65 • 1-fraK, ,1l;BKTarypa MO)KeT 6bITb BH,1l;Ha KaK oco6oro 

po.z:i;a TeXHBKa .z:i;e.ffTeJihHOCTB, ycrpoeHHOH no npnHunny «ueni. I cpe.z:i;cTBo». 

11HhIMB CJIOBaMB, qTo6bl OTJilfqlfTb co6CTBeHHO ,1l;BKTarypy B TOqHOM no

JIBTlfqecKOM CM1>1c11e OT 11106i.1x KOHCTPYKUBH a6co1110THoro npaBneHu.11 u 

caM0,1l;OCTaToqHoH COUBaJihHOCTB, Ha.z:i;o, no MbICJIB illMBTTa, nepeHTB OT 

6e3JilfqHoro lf a6cTpaKTHOro K COBeprneHHO KOHKpeTHOMy. OcHOBHOH Ka

Teropneif npu 3TOM - KaK H y MHOrHX aBTOpOB Toro BpeMeHB, B TOM 

qncne u Be6epa, oKa3i.rnaeTCH KaTeropnH .z:i;eifcrnnH. 11 eme 611u)Ke K Be6e

poBCKOMY noHBMaHBIO .z:i;eHCTBB.ff OKa3hIBaeTC.ff TOJIKOBaHHe, KOTOpoe npe.z:i;

naraeT illMBTT. KaK mBeCTHO, Be6ep u.z:i;eHTmpuuupoBan .z:i;eifcrnue no 

cy6i.eKTBBHO 3HaqnMOMY CMhICJiy, KOTOpbIH CB.ff3bIBalOT c HUM Te, KTO 

.z:i;eifcrnyeT. BHellIHBM o6pa30M He OT11uqnMi.1e .z:i;pyr OT .z:i;pyra .z:i;eifcTBB.ff 

OKa3bIBalOTC.ff COBeprneHHO pa3JilfqHhlMB, ecnu Mhl npuMeM BO BHBMaHue 

nx CM1>1c11i.i. Cy6heKTBBHO 3HaqnMhIH cMi.1c11 npn 3TOM MO)KeT 6b1Th o.z:i;uH 

H TOT )Ke y MHornx o.z:i;nHaKoBo .z:i;eifcTBYIOIUBX 1110.z:i;eif. Ho He o6pamaHci. K 

nx npe.z:i;cTaBJieHBHM, MhI Hnqero He noifMeM. To, qTo 1110.z:i;u npu 3TOM Mo

ryr 6bITb <t>aHaTHKaMH n.z:i;en, qTQ HMH MO)KeT ,1l;BHraTb a<t><t>eKT Hepaccy)l(

.z:i;a!OIUeH npe.z:i;aHHOCTH xapH3MaTHKY u T. n., xoporno B3BeCTHO. Ho TeXHB

Ka .z:i;nKTmypi.1 ue11epaun0Han1>Ha, a ueJib - BnOJIHe KOHKpeTHa66 . ,l(uKTmypa 

pauuoHaJihHa He npoCTO noTOMy, qTo pa3YM ,1l;BKryer67 ' HO lf nOToMy, qTo 

6' HacT. HJJI. C. 156. 
66 3TO eoo.nyrneBJJeHHe lpHMbIM, OCl!JaeMblM, KOHKpeTHbIM POJIHHT ero H c .npyrHMH 

BellHKHMH COUHOJIOraMH Toro epeMeHH. 3. )liopKrdiM - HJill no cne.naM ceoero 

npe.nrneCTBeHHHKa Pycco - HeycTaHHO HIQeT KOHKpeTHbie, npoXO,!lllIQHe 11epe:J meJIO, a He 

'!epe3 a6cTpaKTHbie paCCYJK.!leHHll OCHOBaHHll o6meCTBeHHOH COJIHJiapHOCTH (H HaXOJIHT 

HX B puryanax H MaTepHMbHblX npeJIMCTaX, HCCYIQHX CHMBOJIH'leCKYIO HarpylKy). 

AHMOrH'IHblH no.nxo.n MOlKHO HaHTH H y 3HMMCllll, HanpHMep, B «COUHOJIOrHH 

npocYpaHCTBa». 
67 «PaJYM JIHKTYeT. Uenb ero .necnoTHJMa He e TOM, 'IT06b1 npeepaTHTb nio.neil B 

pa6oe, a B TOM, 'IT06bl npHHeCTH HM no,nnHHttylO ceo6o.ny H ,,KYllbTypy''», - nHIIICT 

lliMHTT, o6paIQal!Cb K pa60Te Mepcbe .ne na Puebepa «ECTecTBeHHbIH H Heo6xo.nHMblH 

nopllJIOK nOJIHTH'leCKHX o6IQeCTB» (HaCT. HJJI., c. 131 ). TipoceeTHTCllbCKHH 3HyY3Ha3M 

3HaMCHHTOro cj>HJHOKpaTa BalKeH Ha caMOM .nene Ky.na Mettee, '!eM HJiell noJHTHBHOro, 

coo6pa3HO npupoiJe Be114eii ycYpOCHHll '!enoee'!eCKOH lKHJHH. Ecnu JaKoHo.naTellb Pycco B 

HCKOTOpOM po.ne B03BbIIIlaeTCll Hall npHpOJIOH H CJIOBHO 6bl npette6peraeT eio, COJJiaeal! 

HHYIO, COQHaJlbHYIO peanbHOCTb Ha OCHOBe BHllTHOH eMy o6IQeH BOJIH, TO HOCHTellb 

npoceeTHTellbCKOro C'laCTbll TaKlKe fOTOB CHJIOH JaCTaBHTb lllOJieH 6b1Tb ceo60JIHblMH, 

coo6paJyllCb npH 3TOM c o6'beKTHBHblM nopll.llKOM npHpOJibl. 
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oHa eBo,nHT K MHHHMYMY noMexu npu KaJILKYIDII.Urn yenewHoro uene.no
CTIDKeHIDI.68. ,l{J.UI JieHOH ueJIH - HaHJI)"IWHe epe,neTBa. aeJlu .RCHbl, 3a0a
'IU nocma6JleHbl. 3a pa6omy, mo6apulJ4uf BOT no'leMY ,noIDKHhl 6i.m. npe
o.noneHhl H paJ,neneHHe BJiacreH:, H npaBOBhle orpaHH'leHIDI.! 3-ro oeo6eHHO 
3aMeTHO npH Heene,noBaHHH BOeHHoro nOJIO:>KeHH.11. lIIMHTT DHWeT: «Co6-
CTBeHHOe eymeeTBO BOeHHOro noJIO:>KeHIDI. Bhl.JIBIDleTeJI B enyqae .neH:CTBH
TeJILHOH onaeHOeTH. 3To HaeHJIHe, KOTOpoe MO:>KeT He orJIJl,nhlBaTheJI Ha 
npaBOBhle o6eTOJITeJiheTBa, HO eny:>KHT roey.napCTBeHHhlM HHTepeeaM. 
B eHJIY eBoeH: 34>4>eKTHBHOeTH H <PaKTH'IHOeTH OHO no eYTH eaoeH: He MO
:>KeT 6bITb 06ne11eHo B npaBoayio 4>opMy»69 • TexHHKa ,nuKTaTYPhl, HHa'le 
fOBOpR, npe,neTaBIDleT eo6oH: co6lla3H ynpa6JleHU.R. c o,nHOH eTOpOHhl, 
oHa BblIIDl,llHT onpaa,naHHOH eoo6pa:>KeHIDIMH KpaH:HeH: ffY:>K.nhl, KOr,na npo
Me,nneHHe He TOJibKO B 'laCTH uenoJIHeHHJI peweHHH, HO H B 'laCTH nepexo
.na K eOCTOJIHHIO, MaKeHMaJihHO eoKpamaiomeMy "YTL OT peweHH.11,nO .neH:
eTBIDI., MO:>KeT OKaJaTi.e.11 ry6HTeJibHbIM. c .npyroH: eTOpOHhl, B ee 
JIOfH'leeKYIO KOHeTPYKl.\HIO MO:>KeT 6bITh BKJIIO'leHa BOIDI Hapo,na, BhlWe 
KOTopoH: HH'lero HeT. qTo 3Ha'IHT: «BKJIIO'leHa B noruqeeKYIO KoHeTPyK
UHIO»? Peqi. u,neT o TOM, 'ITO npe.nnonaraeTe.11 eaMHM xapaKTepoM .ne.11-
TeJibHOeTH. Ho npe.nnonaraeTe.11 He npocro KaK Bep6anH30BaHHa.ll oTehlJIKa 
K HeKOTOphIM oeHOBaHH.llM ,neJIHHH, KOTOpbie MOrYT eTaTh TeMOH KOMMY
HHKaUHH B o6meeTBe. JioruqeeKa.11 KOHeTpyKl.\HJI oJHa'laeT H TO, 'ITO MOll
'laJlU60 npeonolla2aemc.R H nOTOMY He Bhl3hIBaeT HenpHRTHJI TaK:>Ke H npH 
BHJITHOH TeMaTHJauuu. MoJI'laJIHBO npe.nnonaraeTeJI - KeM? He TeopeTH
KOM, KOTOphIH KaK pa3 JIOfH'leeKYIO KOHCTpYKl.\HIO ,IleJiaeT npe,IlMeTOM pae
eY:>K.neHHH, a TeM eoo6meCTBOM, KOTOpoe nOJILJyeTe.11 elO KaK eaMOO'le
BH,nHOH. ToHKOeTH paeey:>K,IleHHH Pyeeo HJIH Cueiiea He.noerynHhI 
6oJibWHHeTBy JIIO,IleH, HO 3MnHpH'IeeKH BnOJIHe B03MO:>KHO, 'ITO 3HaMeHH
Thie eJIOBa Mupa6o B Jane .IlIDI Hrphl B M.ll'l «Mhl npHWJIH eio.na no BOJie 
Hapo.na» TO'IHO QTPa:>KalOT roeno.neTByiomee HacrpoeHHe H He e'IHTalOTeJI 
nyeroii 60JITOBHeH TOJihKO nOTOMy, 'ITO HH qiopMaJibHa.11 npoue.nypa Bee
Hapo,nHbl.X BhI6opoB, HH public opinion polls He ,nalOT HHKaKHX oeHOBa
HHH .IlIDI no.no6HhIX Ja.llBJieHHH, KaK eKaJaJIH 6i.1 eeiiqae. 

XapaKTepHJyJI KJIIO'leBhie nyHKTbI B no.nxo.ne Cuiieea, lIIMHTT nuweT: 
«Hapo.n, HaUH.11 - H3Ha11ani.Ha.11 eHJia aeJIKOro roey.napeTBeHHoro o6pa-
30BaHIDI. - yqpe:>K,IlaeT Bee HOBhie H HOBbie opraHbl. lh 6eeKOHe'IHOH, 
HenoeTH:>KHMOH 6e3,nHhl ee BJiaeTH B03HHKalOT Bee HOBhle qiopMbl, KOTO
pbie OHa MO:>KeT B JII06oii MOMeHT pa3pywHTb H KOTOpbIMH BJiaeTb 3Ta HH-

68 0.llHOH H3 BalKHCHUIHX noMeX, npO.llOJJlKaeT csoe H3JJOlKCHHe lliMHTT, OKa3blBalOTCJI 

npn JTOM qenoseqecKne CTPaCTH. lieccTPaCTHaJI ynpasneH'ICCKaJI MaUinHa OTpnuaeT 

a<1>4>eKTHBHOe .llCHCTBHe - JTO YlKC He TeOpeTHKH .llHKTaTYPbl pa3)'Ma TaK roeopllT, JTO, KaK 

Mbl BH.llCJIH, ealKHCHUIHH MOMCHT ee6epoBCKOH KOHCTPYKUHH. 
69 HacT. Hl.11. C. 196. 
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Kor.na He 6hrBaeT OKOHqaTeJihHO onpe,neJieHa. Haum1 MO)l(eT xoTeTh qero 

yro,nHO - co.nep)l(aHHe ee BOJIH Bcer.na HMeeT pOBHO TaKYIO )Ke npaBO

BYIO ueHHOCTh, qTo H co.nep)l(attue Toro HJIH HHOro noJIO)l(eHHH KOHCTHTY

UHH. Il03TOMY OHa MO)l(eT H B JII06oii MOMeHT ocyrueCTBJIHTh CBOe BMe

IIIaTeJibCTBO nocpe,nCTBOM 3aKOHO,naTeJibHhIX, !OpH,nuqeCKHX HJIH npOCTO 

<t>aKTnqecKHX aKTOB. HauuH cTaHOBHTCH HeorpattuqeHHhIM H He .nonycKa

IOIUHM HHKaKHX orpattuqeHHH o6Jia,naTeJieMjura dominationis, KOTOphre 

He Ha.no .na)l(e orpattuquBaTh ceyqaeM Kpaiitteii HY)l(.IJ:hl. Otta HHKor.na He 

yqpe)l(.IJ:aeT caMoe ce6H, HO Bcer.na TOJihKO qm-m .npyroe. Ilo3TOMY ee 

COOTHeCeHHOCTh c yqpe)l(.IJ:aeMhIM opraHOM He jlBJijleTCH 06010,nOCTOpOH

HeH npaBOBOH COOTHeCeHHOCThl0»70 • KoHeqHo, B 3THX Cy)l(.IJ:eHHHX lllMHT

Ta, TaK CKa3aTh, HHqYTh He MeHbllie, qeM CaMoro Cuiieca. lllMHTT xopOIIIO 

3HaKOM c <i>HJIOCo<t>ueii )l(H3HH H OCHOBaHHOH Ha Hen KOHUenuueii KYJihTY

pbI ( COUHOJIOrHH H TeOpHH KYJihTYPhI Il03.IJ:Hero 3HMMeJIH HBCTBeHHO pa3-

JIHqHMhI B 3TOM H3JIO)l(eHHH). OH He TO qTo6hI HCKa)l(aeT, HO BhIHOCHT 3a 

cKo6KH naMHTHhre quTaTeJIHM nepsoucToqHnKa pa3JIHqeHHH TPeX 3nox, o 

KOTOphrx rosopHT Cuiiec. IlepsaH 3noxa - 3TO Kor.na o,nHHM TOJihKO qiaK

TOM csoero )l(eJiaHHH 061.e,nHHHThCH H30JIHpOBaHHbie HH.IJ:HBH.IJ:hI COCTaB

JIHIOT HaUHIO, IlHIIIeT OH B CBOeM 3HaMeHHTOM Tpy.ne 0 TPeTheM COCJIOBHH. 

BmpaH 3noxa - 3TO o6ruaH BOJIH (He sceo6ruaH, generate, KaK y Pycco, 

a HMeHHO qTo o6ruaH BCeM, commune, qTO B TepMHHOJIOrHH «06ruecTBeH

HOro .norosopa» COOTBeTCTBOBaJIO 6hl «BOJie scex», eCJIH 6bI He ynopHOe 

aKueHTHposattue CuiiecoM arperauuu BOJih KaK coBepllieHHO oco6oro 

COCTOHHHH). «ACCOUHHpOBaHHbie [ HH.IJ:HBH.IJ:hI] XOTHT coo6ruHTh ycmnqu

BOCTh CBOeMy COI03y, B 3TOM OHH BH.IJ:HT CBOIO ueJib. 0HH, CTaJIO 6hITh, 

coserualOTCH H ,nOCTHralOT Me)l(.ny co6oii cornaCHH OTHOCHTeJibHO o6rue

CTBeHHhIX (publics) nOTpe6ttocTeii u cnoco6os ux y,noBJieTBopeHHH. MM 
BH.IJ:HM, qTo BJiaCTh 3,necb npHHa,nJie)l(HT ny6JIHKe. 11H,nHBH.IJ:YaJibHbie BOJIH 

OCTalOTCH, KOHeqHo )Ke, HCTOKOM 3TOH BJiaCTH H COCTaBJIHIOT ee cyrue

CTBeHHbIH 3JieMeHT; HO ecJIH paCCMOTPeTb BJiaCTb Ka)l(.IJ:oro no OT,neJibHO

CTH, OHa 6bIJia 6bI HHqTO)l(Ha. Otta eCTh TOJibKO B HX aHCaM6Jie»71 • 11 TOJib

KO B TpeTblO 3noxy qacTb ,neJI nepe,naeTCH npaBHTeJihCTBy. EMY coo6ruaeTcH 

Ta qacTb «HaUHOHaJibHOH BOJIH H, CJie,noBaTeJibHO, BJiaCTH»72 ' KOTOpaH He

o6xo,nHMa ,nJIH noneqeHHH o ny6JiuqHbIX ,neJiax, CJIHIIIKOM Tpy.nttoro 

H XJIOilOTHOro ,nJIH o6ruen 3a60TbI MHOroqucJieHHOH H pacceHHHOH Ha 6oJib

IIIOH Teppumpuu HaUHH. MM )l(HBeM, yTBep)l(,naeT Cuiiec, so speMH nepe

xo.na OT BTopoii 3noxu K TPeTheii, u npaBHTeJibCTBO erue TOJihKO ,nOJI)l(HO 

70 HacT. u1~. C. 163-164. 
71 Sieyes E.-J. Qu'est-ce que le Tiers etat? I Ed. critique avec une introd., par Edme 

Champion. Paris 1961. P. 65-66. UuT. no 3JleKTJlOHHOH ny6nuKauuu: http:// 
visualiseur.bnf.fr/CadresFenetre?O=NUMM-89685&M=tdm&Y=Texte. 

72 Ibid. P. 66. 

http://
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llOJIY'IIITb COOTBeTCTB)'lOW:He nopyqeHIDI. l:IMeHHO 3THM o6'bjJ:CJUleT OH CBOH 

HHBeKTHBhl npOTHB cyw:ecTBYIOW:ero npaBHTeJibCTBa: llO)UIHHHOe KOHCTH

ryupoBaHHe 3TOH BJiaCTH ew:e He npOH30llJJIO, llOJIHOMOqffjl HbIHellIHero 

npaBHTeJILCTBa y3ypnupoaaHLI y ttarurn. Bee nocne,n;yrow:ue paccy)l(,n;e

Hffjl, KOTOpbIM H y,n;engeT OCHOBHOe BHHMaHHe illMHTT, ace pa3JIHqeHHjl 

yqpe)l(,!l;aIOw;eH H yqpe)l(,D;eHHOH BJiaCTeH, BCe-TaKH He ll03BOMT 3a6bITb 0 

TOM, o qeM Cuuec nullleT KY.n:a 6onee BHjJ:THO, qeM Pycco: ttauffjl HJHa

qanLHO eCTL accouuauffjl HJonupoaaHHLIX HH,D;HBH,n;oa. Co6cTBeHHM rro

JHQHjJ: illMHTTa BH,n;HMa KaK pa3 B TOHKOCUX, B OTTeHKax HHTeprrpeTaQHH. 

TiepBOHCTOK BJiaCTH H npaaa B ,n;eHCTBHTeJibHOCTH COQHaJibHOH )l(H3HH -

BOT pe3yJILTaT ero llOHCKOB. 

illMHTTa He yCTpaHBaeT noIDITHe o6w:eu BOJIH, IIOTOMY qro B HeM CJIHlll

KOM MHOro KOHCTPYKUHH H CJIHllIKOM MaJIO, TaK CKaJaTb, cy6cmaH1fUaJlb
HOCmu. Ho OH He xoqeT OTKaJLIBaTLcg OT yqettug o pouvoir constituant. 
illMHTT llHllleT: «Morno 6LI llOKaJaTbCjl, qro TaKOe rrpe,n;npffj{THe ycKOJibJa

eT OT acgKoro npaaoaoro paccMOTpettug. Be,n;L rocy,n;apcrno B npaaoaoM 

OTHOllleHHH MO)l(eT 6LITb nOHjJ:TO TOJibKO B CBOeH KOHCTHTYQHH, a TOTaJib

HOe orpuuattue ,n;eucrnyrow:eu KOHCTHTYUHH ,n;oJI)l(HO 6Lmo 6L1, co6CTBeH

Ho roaopg, He npeTeH,D;OBaTb Ha npaBOBOe o60CHOBaHHe, nOCKOJILKY BBO

,D;HMM KOHCTHTYUHg, no ee co6cTBeHHOH nocLrnKe, ew:e He cyw:ecTayeT. 

Tio3TOMY pe% llIJia 6L1 TOJILKO o aonpoce BJiaCTH. Ho ace o6cTOHT HHaqe, 

eCJIH ,n;onycTHTb cyw:ecTBOBaHHe TaKOH HHCTaHQHH, KOTOpM, He 6y,n;yqu 

caMa yqpe)l(,!l;eHHOH KOHCTHryQHOHHO, TeM He Mettee HaXO,D;HTCjJ: B TaKOH 

cag3u c mo6ou ,n;eucrnyrow:eu KOHCTHryuueu, qrn BLicrynaeT a Kaqecrne 

<!>ytt.n;Hpyiow:eu BJiaCTH, ,n;a)l(e eCJIH caMa OHa HHKOr,n;a He OXBaTbIBaeTCjl 

eu, TaK qTo BCJie,D;CTBHe 3TOro OHa He no,n;aepraercg OTPHQaHHIO ,n;a)l(e TOr

,n;a, Kor,n;a ee 6y,n;rn 6LI oTpuuaeT ,n;eucrnyrow;ag KOHCTHTYQffj1»73 • B 3TOM H 

COCTOHT JaMLICeJI illMHTTa: qepe3 HCKJIJOqHTeJILHOe npHHTH K CMbICJIY pe

ryMpHoro, B peryMpHoM ycMoTpeTL HJHaqanLHoe, onpaa,n;aTL H pyTHHy, 

H KOHCTHTYTHBHOe nepeycTpOHCTBO PYTHHbl c TQqKH 3peHHjl OCHOBHOro 

e.n;HHCTBa BJiaCTH H npaaa, ycMorpeTb BH,n;HMOe ocyw:ecTBJieHHe 3TOro 

e,n;HHCTBa B peaJibHOCTH ,D;HKTaTYPLI. Tipe,n;CTaBHM 3TO KaK nocne,n;oBaTeJib

HOCTb noruqecKoro paccy)l(,!l;eHHjl. 

1. Cyw:ecrnyer PYTHHa yrrpaBJieHffjl. Otta pery1mpyercg noJIO)l(eHffj{MH 

npaaa. B KOHTeKcTe 06L1qttoro xo,n;a aew:eu BJiacTL OJHaqaer cpaBHHTeJILHO 

60Jiblll)'lO KOMneTeHQHIO. 06neMbl BJiaCTHbIX nOJIHOMOqHJi TaK)l(e peryJIH

pylOTCjJ: rrpaaoM. Cyw:ecrno BJiaCTH KaK TaKoaoe He o6ttap~uaaercg. 
2. qTOfaI OHO o6ttapy)l(HJI0Cb, tty)l(HO 3Kcrpaop.n;HHapttoe BMellJaTeJib

CTBO. BnaCTb HapylllaeT o6blqHLIH xo,n; aew:eu, B TOM qucne H CBjJ:Jb co6LI

THH a o6JiaCTH ynpaanettug. BMelllaTeJILCTBO anacTH a PYTHHY ynpaane-

73 HacT. HJJI. C. 158-159. 
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HIDI noKaJLIBaeT, 'ITO noMHMO npe.ncKaJyeMOH pyrHHLI eCTb co6cTBeHHO 

BJiacn., eio HMeHHO H o6na.naer TOT, KTO BLIXOJJ:HT Ja npe.neJILI pyrnHLI. 

TeM He MeHee, TaKaJI BJiaCTHaJI KOMneTeHUIDI He CTaBHT no.n COMHeHHe 

npaBo. 0Ha MO)l(eT 6LITL nponHcaHa B cBo.ne npaBHJI. 

3. IlpaBO, BJJITOe CTOpOHLI cyry6o HOpMaTHBHOH, 6eCCHJibHO B COUH

aJibHOH )l(HJHH, eCJIH OHO He noMep)l(HBaeTC.11 HJIH He HaBJIJbIBaeTC.11 CH

JIOH. BoJMO)l(HbI CHTYaUHH, npH KOTOpLix Beeb xopnyc npaBOBOH )l(HJHH 

MO)l(eT 61>In. coxpaHeH JIHIIIb ueHoif paJJ:HKaJILHoro, XOT.11 H BpeMeHHoro, 

nepepacnpe.neneHH.11 noJIHOMO'IHH JJ:JI.11 peanHJaUHH nOTeHUHH BJiaCTH. 3To 

KJiaCCH'leCKaJI JJ:HKTaTYpa. 

4. IlpH cocpeJJ:OTO'leHHH Ha BepIIIHHe BJiaCTH IlOJIHOMO'IHH, KOTOpLie 

06'beMJIIOTC.11 noH.llTHeM cyBepeHa, BOJMO)l(HO paJ.neJieHHe 3THX noJIHOMO

'IHH KaK TaKOBbIX H npaKTHKH nepe.natJH qacTH 3THX noJIHOMO'IHH TOMy, 

KTO .neifCTBYeT no.no6Ho caMOMY cyBepeHy, ecJIH 61>1 TOT BMeIIIaJIC.11 B .naH

HYIO CHryaUHIO. 3TO KOMHCCapCKaJI JJ:HKTaTYpa. 

5. IloCKOJibxy, OJJ:HaKO, nocJieJJ:OBaTeJibHO npoBeJJ:eHHaJI HJJ:e.11 cyBepe

HHTeTa no.npaJyMeBaeT a6cOJIIOTHOe rocnOJJ:CTBO, OHO MO)l(eT nOKaJaTbC.11 

TO)l(JJ:eCTBeHHbIM JJ:HKTaTYPe. 0.nHaKO caM no ce6e a6COJIIOTHLIH xapaKTep 

rocnOJJ:CTBa He OJHatJaeT JJ:HKTaTYPbI, KOTOpa.11 He a6CTpaKTHa, a KOHKpeTHa, 

eCTb .neHCTBHe no KOHKpeTHOMY nOBOJJ:Y c KOHKpeTHOH ueJiblO, pa.D:H JJ:OC

TH)l(eHH.11 onpe.neJieHHOro COCTOJIHH.11. 

6. TaKHM o6paJoM HH a6coJIIOTHLIH cyBepeHHTeT caM no ce6e, HH 

peIIIHTeJibHOe, BHe .naHHbIX npaBOBbIX paMOK .neHCTBHe caMO no ce6e He 

OJHatJalOT cysepeHHOH JJ:HKTaTYp1>1. CysepeHHaJI JJ:HKTaTYPa - 3TO KOH

xperHoe peIIIHTeJii.Hoe .neifCTBHe, B nornqecxyio KOHCTPYKUHIO KOToporo 

BXOJJ:HT a6COJIIOTHLIH cyBepeHHTeT. 

7. B TO'IHOM CMLICJie CJIOBa cysepeHHaJI JJ:HKTaTYpa He MO)f(eT 6bITb HH 

TPaJJ:HUHOHHLIM a6coJIIOTHJMOM, HH JJ:HKTaTYPOH paJYMa. B o6oHx cnyqa

.11x HeHJ6e)l(HbI orpaHHtJeHH.11, HaJiaraeM1>1e Ha Hee ee co6cTBeHHOH npHpo

.noif. IlOJJ:JIHHHaJI cyBepeHHaJI JJ:HKTaTYPa ecn. KOHKpeTHOe .neHCTBHe caMO

OTpHuaiomero yqpeJJ:HTeJILHoro npoHJBOJia. H B 3TOM xaqecTBe oHa 

TO)l(JJ:eCTBeHHa HJHatJanbHOCTH couHaJibHOH )l(HJHH. B cyaepeHHOH JJ:HKTa

TYPe COUHaJibHOe JIBJIJleT cefo1 BO BCeH nOJIHOTe: OHO HHTerpHpyer HHJJ:H

BHJJ:YaJibHble BOJieHH.11 - H CCbIJiaeTC.11 Ha HHX; OHO npeo.noJieBaeT paJyM

Hbie coo6pa)l(eHHJI - H yqpe)l(JJ:aeT nOH.llTHe pa3YMa H pa3yMHoro; OHO 

nornomaeT a<P<PeKT H npo6y)l(JJ:aeT a<P<PeKT; OHO ecTL HaCHJIHe H npaBo 

OJJ:HOBpeMeHHO; HaKOHeu, OHO COeJJ:HH.lleT B ce6e npeJJ:CKaJyeMyIO pa3YM

HOCTb ynpaBJieHH.11 H Henpe.ncxa3yeMyio 3Heprnio npOH3BOJia, TeXHHKY 

HH)l(eHepa H TeXHHKY xyJJ:O)l(HHKa, nonpaHHe eCTeCTBeHHOH xayJaJibHOCTH 

H yqpe)l(JJ:eHHe co6cTBeHHOH xayJaJILHOCTH - He.napoM o6mecTBo, xax 

rOBOpHJI CTapIIIHH COBpeMeHHHK lllMHTTa ,[(iopxreHM, eCTb causa sui. 
B TaKOM cnyqae KHHra lllMHTTa «,[(HKTaTYPa», eCJIH Mbl XOTb CKOJibKO

HH6y.n1> npaBHJibHO ee HHTepnpeTHpyeM, ecn. CO'IHHeHHe aM6HBaJieHTHoe -
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H B CMLICJie TeopenftleCKOM, H B CMblCJie aicryarrhHO-nOJIHTHqecKOM. 3TO 
o6CTO.llTeJibCTBO nOH}')K.llaeT Hae K OCTOpO)l(HOMY o6pameHHIO c ee imeH:
HblM cocrasoM. Ho TaKosa cy,ru,6a scex pa60T illMHTTa. <<,l(HKTarypa» B3pLI
soonacHa H co6naJHHTeJI1>Ha. H npHTOM ecTh qTeHHe cosepmeHHO ueo6-
XO.UHMoe ){JUI BCJIKOro, KTO BOCnHThIBaeT - B ce6e HJIH )Ke y ny6JIHKH -
KYJII>TYPY nonnTnqecKoro MhillIJleHHJI. 

IV 

DJIH)l(aHmHM o6paJoM TeopeYffqeCKHH annapaT illMHTTa 6b1Jl .uonoJIHH
TeJihHO aicryaJIH30BaH B ero pa6oTax no KOHCTIITYQHOHHOMY npasy. IlpHJIO
)l(eHHe K <<,l(HKTayYpe» - nccne.uosaHne o .UHKTayYpe PeH:xcnpeJimeHTa, 
npe.uycMOTpeHHOH JHaMeHHTOH CTaTheH: 48 BeH:MapcKOH: KOHCTHTyl.UIH, npe
socxo.uHo HJIJIIOCTpHpyeT 3TO npHKJIMHOe 3HaqeHHe. illMHTT 3.UeCh BbICTy
naeT KaK IOpHCT npaBOBOro rocy.uapcTBa, pecny6JIHKH, KOHCTHTyQHeH KO
TOpoH: npe.unonaraeTCJI paJ.ueneHHe snacTeH:. OH o6nxcHxeT CMhICJI 
pa3JIH'leHHJI cysepeHHOH .UHKTayYpbl H .UHKTayYpbl KOMHCcapcKOH. « ... .LJ:e
MOKpaTH'leCKHH o6pa3 MhICJIH C03,UaeT B03MO)l(HOCTh ){JUI B03HHKHOBeHHJI 
BJiaCTH, He orpaHnqeHHOH HHKaKHMH npaBaMH, KaKOBaJI nocJie peBOJIIOQHH 
MO)l(eT HaxO,uHTbCJI B se.ueHHH KOHCTJITyQHOHHO-yqpe,nHTeJibHOro co6paHHJI . 
.LJ:o Tex nop noKa TaKoe co6paHHe eme He JaKOH'IHJIO csoio pa60TY, He s1>1-
pa60Tano KOHCTHTyQHIO, OHO o6na,n,aeT BCeMH MhICJIHMhIMH noJIHOMOqHJl
MH. B ero pyKax cocpe.uoTO'leHa sex rocy.uapcrseHHaJI BJiaCTh, KOTopax 
MO)l(eT Henocpe.uCTBeHHOH BLicrynHTh B nio6oH: ipopMe. Hcqepn1>raaiomee 
HOpMHpoBaHHe H no.upaJ.UeJieHHe rocy.uapcTBeHHhIX KOMneTeHQHH H <PYHK
QHH eme He nponJse.ueuo; yqpe,uHTeJI1>Hax BJiaCTh Hapo.ua eme He csuaHa 
HHKaKHMH KOHCTHTYQHOHHO yqpe)l(.l{eHHbIMH 6ap1>epaMH, H nOTOMY KOHCTH
TYQHOHHo-yqpe.uHTeJibHOe co6paHHe MO)l(eT no CBOeMY ycMOlpeHHIO BBO
.ll:HTh s .ueH:CTBne plenitudo potestatis»74 • CysepeHHOCTh TaKOH BJiaCTH o6yc
JIOBJieHa ee HeorpaHH'leHHOCThlO, xapaKTep .UHKTayYpbl OHa HMeeT OOTOMy, 
qyo BJiaCTh 3Ta He OOCTOJIHHaJI, OHa HMeeT npexo.uxmHH: xapaKTep, B OTJinqHe 
OT BJiaCTH MOHapxnqecKOH. lllMHTT IlHllleT: «Ilpncymax KOHCTIITYQHOHHO
yqpe.uHTeJibHOMY co6paHHIO nOJIHOTa npaBOBOH BJiaCTH 6aJHpyeTCJI Ha TOM, 
'ITO OHO ocymeCTBJIJieT yqpe,unTeJihffYIO snacr1>, H ero sceBJiaCTHe, cne.uo
BaTeJI1>Ho, ,uJIHTCJI JIHlllh .uo Tex nop, noKa co BBO.UOM KOHCTHTYQHH B CHJIY 
He 6y.uyT yqpe)l(.l{eHbl npoqne BJiaCTHbie HHCTaHQHH. B TOT MOMeHT, Kor.ua 
co6paHHe 1aseprnaeT CBOIO pa6oyY H KOHCTHyYQHJI CTaHOBHTCJI .ueH:CTBylO
Il{HM npasoM, s1>1rneynoMJ1HyTaJI cysepeHHaJI .UHKTayYpa npeKpamaeTcx, H 
soo6me, B npasoBOM rocy.uapcrse ncqeJaeT scxKax BOlMO)l(HOCTh cyse-

74 HacT. inn. C. 252-253. 
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peHHOH .nmcrarypb1. Be,nh nocne.nwrn HecoaMeCTHMa c KOHCTIITyll.HeH: npa

aoaoro rocy,napcrna»75 . qpe3BbJqaii:Hbie MepbI H qpe3abiqaii:Hoe nono:>Ke

HHe B npaBOBOM rocy,napcrne MOl)'T HMeTb JIHIIIb xapaKTep .l{HKTa'I)'Pbl KO

MHCCapCKOH. Te oco6b1e nonHOMoqrur, KOTOpbIMH Ha,neneH peH:xcnpe3H,neHT 

cornacHo CTaTbe 48, He Moryr no3BOJIHTh eMY, OTMewur onpe.neneHHbie npa

BOBbie onpe,neJieHIDI, B TOM qffCJie H KOHCTffTYLUiOHHbie, OTMeHHTb H, cne.no

BaTeJibHO, nepeyqpe,nHTb KOHCTHTynHIO B l.(eJIOM. HanpOTHB: CMbICJI 3THX 

nOJIHOMOqHH H CMhICJI TaKOH .l{HKTarypbl COCTOHT KaK pa3 B TOM, ~06hI 

cnaCTH KOHCTHTYL(HIO B l.(eJIOM, ,na:>Ke eCJIH ,nm! 3TOfO npH,neTCH OTMeHHTb 

OT,neJibHble ee noJIO:>KeHIDI. 

llIMHTT He orpaHHqHaaeTCH o6meH: KOHCTaTal.(HeH. CMbICJI ero HC

CJie,noaaHHH COCTOHT KaK pa3 B TOM, qTo6bI noKa3aTb, c 0.l{HOH CTOpOHhl, 

Te pecypcbI, KOTOpbie HMelOTCH y peH:xcnpe3H,neHTa .l{JIH HCnOJIHeHIDI 3K

CTpaop,nHHapHbIX 3a,naq; c .npyroH: cropOHbl, - Te pecypcbI, KOTOpbie 

co.nep:>KaTCH B BeH:MapcKoH: KOHCTHTYUHH, qro6b1 npe3H,neHTCKM, KOMHC

capcKaH ,nHKTazypa ,na:>Ke TeopeTHqecKH He Morna nepepacTH xoTH 6b1 B 

no.no6He cyaepeHHOH. llIMHTT ycTaHaBJIHBaeT «opraHH3al.(HOHHblH MH

HHMYM», a6cOJIIOTHbIH npe,neJI, 3a KOTOpbIH HeB03MO:>KHO UiaruyTb, oc

TaBaHCb B paMKax KOHCTHTYUHH. C10.na BKJIJOqeHhI H onpe.neneHHH non

HOMoqHH: peH:xcnpe3H,l{eHTa, KOTOpbie MOryT 6bITb nonyqeHbl JIHIIIb 

KOHCTHTYL(HOHHbIM nyTeM, H He no,nne:>KamHe OTMeHe nOJIHOMoqm1 npa

BHTeJibCTBa H napnaMeHTa. HaKOHeu, llIMHTT yKa3hIBaeT Ha oco6y10 npa

aoay10 npHpo.ny .neH:cTBHH peH:xcnpe3H,neHTa, ,noKa3bIBaH, qro «Mephrn, 

KOTOpbie OH MO:>KeT npHHJITh, HHKaK He MOryT 6bITb HH 3aKOHOM, HH cy

.ne6HbIM peUieHHeM. ,[(a:>Ke B qpe3BhJqaii:HoH: cHTyauHH npe3H,neHT He crn

HOBHTCH Ha MeCTO cy,nhH H 3aKOHO,naTeJIH. BMeCTe c TeM, llIMHTT OTMeqa

eT CJia6bie MeCTa B KOHCTHTYL(HH H HaCTaHBaeT Ha TOM, qTo, He MeHHH ee 

B l.(eJIOM, CJie,nyeT BCe-TaKH 6onee ,neTaJihHO nponHCaTb yKa3aHHYIO CTa

TblO, nocKOJibKY CHryal.(HJl CHJibHO H3MeHHJiaCh no cpaaHeHHIO c JieTOM 

1919 r.' Kor.na Tpe60BaJIHCb peUIHTeJihHhle ,neHCTBIDI H qpe3BbJqaii:Hbie 

noJIHOMOqHJl npe3H,neHTa He cne.noaano B HHTepecax .nena H3JIHIIIHe <t>op

MaJIH30BaTb H ,neTaJIH3HpoaaTb. CHTyal.(HJl a 20-e ro,nh1 npe,ncTaBJIHeTcH 

eMy HopManbHOH H B HHTepecax npaaoaoro rocy.napcrna Tpe6y10meH: 

,nanhHeH:UieH: pyTHHH3al.(HH. B BhICUieH: cTeneHH TexHonornqHhIH no.nxo.n 

K .l{HKTarype Haxo,nHT 3,l{eCb CBOe Bbipa:>KeHHe B KOHKpeTHblX coo6pa:>Ke

HHHX no pe,naKTHpOBaHHIO CTaTbH 48. 
Pa3yMeeTcH, aonpoc HOCHT He TOJihKO <t>opMaJihHhlH xapaKTep. CMbICJI 

noneMHqecKoro BhlczynJieHHH llIMHTTa COCTOHT B TOM, qTo nOJIO:>KeHHH 

cTaTbH 48 - 3TO He 3aKoH, qTo no CyTH npe.nnonaraeMhIX Mep npe3H,neHT

,nHKTaTop MO:>KeT H ,l{OJI:>KeH BMeUIHBaTbCH B npaBOBYIO :>KH3Hb CTpaHbl ro-

75 HacT. nm. C. 253. 
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pa3.LIO 6onee penrnTeJibHO, l.feM 3TO 6bIJIO 6hJ B03M0)1(H0, Hexo.nx H3 npH
HHTOH TPaKTOBKH .nauuoH: eTaThH. 11TaK, e o.nuoH: eTopoHhI, TexuonorHx 
.LIHKTarypbI TPe6yeT, 'IT06hl ee e.nenanH 6onee noene.nosaTeJihHOH H penrn
TeJihHOH npH ue.nsyeMbJeJieHHO npaBOBOM xapaKTepe Beex B03MO)l(HbIX 
Mep. c .npyroH: eTOpOHhl, HOpMaJihHhlH xapaKTep HbIHemueH: eHryauHH 
TPe6yeT TaK)l(e eaMoro no.npo6uoro 3aKouo.naTeJibHoro onpe.neneHHH 1Ipe3-
BhI'laH:uoro nOJIO)l(eHHH, noeKOJihKY XOTH HeT onaeHOCTH, HO HeT H tty)l(.Llhl 
He 0020BapuBamb. Erne pa3: illMHTT npe.nernBJIHeT 3TO KaK sonpoe Texuo
nornH. EenH npe.nnonara10Tex HeKHe MepbI, TO 3al.feM 3aKphIBaTh rnaJa ua 
TO, 'ITO MOryT noua.no6HTbeH H .npyrne, He nponHeaHHbie B KOHeTHTYUHH? 
OnaeuoeTH )Ke nepepo)l():leHHH KOMHeeapeKoH: .L1HKTarypb1 B eysepeuuy10 
HeT HHKaKOH ,Lla)l(e npH paemHpeHHH noJIHOMO'IHH npe3H,LleHTa, oeo6eHHO 
eeJIH KOHeTHTYUHOHHbJe orpaHH'leHHH ero npaB, KaK H KOHCTHTYUHOHHbJe 
noJIHOMO'IHH, 6y.nYT KOHKpeTH3HpOB3Hhl B enel.{HaJihHOM 33KOHe. 

0.nuaKo, eTOHT JIH Y.LIOBJieTBOpHTbeH nepeuoeoM BOnpoea B TeXHH'le
eKYIO nnoeKoeTh? CaM illMHTT aKueuTHpyeT B Kouue CTaThH: «TOT, KTO 
nonaraeT, 'ITO eero,LIHH noJIO)l(eHHe fepMaHHH HaeTOJibKO HOpMaJihHO ... » 
B 3TOM see .neno. IlOJIO)l(eHHe repMaHHH MO:J/Cem H3MeHHTheH (H OHO, KaK 
MhI 3HaeM, H3MeHHJIOeh eaMhIM .npaMaTH'leeKHM o6pa3oM). Bonpoe o 
Mettee OT'leTJIHBO nponHeaHHhlX H, rnaBHOe, npHBH33HHhIX HMeHHO K aHO

MaJlbHOU cumyal.fUU nOJIHOMO'IHHX MO:J/Cem eHOBa eTaTh B noseeTKY ,LIHH . 
.[.{HKTarypa MO:J/Cem nepepO,LIHTbeH B .neenoTHIO, BhIHTH H3 KOTOpoH: HOp

Mll.11bHblM o6pa30M HeB03MO)l(H0. qTO oeTaeTex OTBeTHTh Ha 3TO IOpHery? 
ToJihKO TO, 'ITO see 3TO 6y.neT He no npasy, KaK eKaJaJI 6b1 fo66e? Ho 3TO 
fO,LIHTeH npH ey111eCTBOBaHHH cepbe3H020 omHOIUeHWl K npasy, npH'IeM 
HMeHHO K .neH:erny10111eMy npasy, nHeaHHOMY npasy peeny6JIHKH e pa3-
.neneHHeM snaeTeH:. KaK 6hITh, eenH eoUHaJihHM, noJIHTHl.feeKM, uaKoueu, 
npaBOBax )l(H3Hh BeTynaeT B npOTHBOpe'IHe e nHeaHHOH HOpMOH H <l>op
MaJihHOH npoue.nypoH:? KaK 6bITh, Kor.na eHryaQHH BhIXO,LIHT H3-no.n KOHT
poJIH ynpaBJieHQeB, KOr,Lla npoHeXO.LIHT nepey'Ipe)l(,LleHHe KOHeTHTYUHH H 
nOHBJIHIOTex HOBbie BpeMeHHbie opraHbl eysepeHHOH .LIHKTal)'PbI? 

OrneThI ua 3TH sonpoeb1 6hIJIH 6b1 KY.Lia npome, Kor.na 6b1 HeTopHH 
y....pe)l():leHHH H nepey'Ipe)l(.neuHx nopMKa H npasa npoxo.nHJia 1Iepe3 TO'l
uo O'Iep'IeHHhJe 3TanbI, T. e. Hapo.n, B HeKJIIO'IHTeJibHblX eHryaQHHX Y'l
pe)l():laH ee6x H npaso esoero roey.naperna 1Iepe3 eysepeuuy10 .LIHKTarypy, 
BO seex npO'IHX npe6bIBaJI B paMKax KOHCTHryUHOHHOro nopH,LIKa, He Ha
pymaeMoro, HO TOJibKO 3a111H111aeMOfO B eny....ae onaeuoeTH .LIHKTaTopoM
KOMHeeapoM. <l>aKTH'leeKH .neno MO:J/Cem o6eTOHTb eosepmeHHO HHal.fe, 
H ,LIHKTarypa, no <l>opMe KOMHeeapeKax, MO)l(eT no esoeH: JIOrHl.feeKOH 
KOHeTPYKUHH OKa3aTLex eysepeuuoH:, xoTx 6L1 .na)l(e <l>opManhHO eoso
KYnuoro nepeycrpoH:crsa npasonopx,L1Ka Hue 6Lmo. Tioy....HTeJibHOH B esx-
3H e 3THM npe.neTaBJIHeTex KpaTKax HeTOpHH OTHOllleHHH illMHTTa H Xyro 
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IlpeH:ca ( 1860--1925), «<>ma» BeH:MapcKou KOHCTH'I)'UHH. Ilocne ero CMep
TH illMHTT JaHHMan Ka<t>e.npy B rou CaMOH EepnHHCKOH BMc111eu roproBon 
111Kone, npo<t>eccopoM, a noJ)l{e H peKTopoM KOTopoH: 6Mn Ilpeuc. illMHTT 
nOCBXTHn TeOpHH rocy.napCTBa y Ilpeuca 6onLIIIOH .D.OKna,n, HJ.D.aHHbIH 
nOJ)l{e OT,nenLHOH 6po111iopou76 • Co CBOeH CTOpOHbl, Ilpeuc, O.D.HH HJ ca
MbIX BnHJITenLHbIX HeMeIIKHX IOpHCTOB H nonHTHKOB CBOero BpeMeHH, 
KpaTKO OTOJBanc.11 0 ny6nHKaIIH.!IX illMHTTa. IlpH'leM OH nHcan HMeHHO 
o THnonorHH, npe.nno)l{eHHoii B <<,[(HKTaTYPe»: «EcnH cne,noBaTL :non TH
nonornH, .D.HKTaTYPa Hapo,nHbIX .nenyTaTOB 6Lma CYBepeHHOii, a .D.HKTaTYPa 
peiixcnpeJH,neHTa, cornacHo cran,e 48, .11Bn.11eTc.11 KOMHccapcKOu» 77 • illMHTT 
OTnpaBHn Ilpeiicy O.D.HY HJ CBOHX CTaTeH, noCB.!IIIIeHHbIX KOHCTHTYIIHOH
HOMY crnrycy npeJu.neHTa, H nony'IHn Ha Hee cne,ny10IIIHH OTBeT: «KoHe'l
HO, rocy.n.apcTBeHHO-npaBoBoe nono)l{eHHe peuxcnpeJH,neHTa HMeeT oco-
6L1ii xapaKTep, H BeCOMOCTb ero CB.!IJaHa c nH'IHOCTblO qenoBeKa, 
HJ6paHHOro Ha JTOT nocT. 0.n.HaKo )l{e HenpaBHnLHO 6y,neT C'IHTaTL, 'ITO 
aBTOpbI KOHCTHTYIIHH y6o.!lnHCb nocne,nCTBHH CBOero co6cTBeHHOro ua
MepeHH.!I. < ... > ..sI Mory CKaJaTL, 'ITO JnacTH'IHOCTL JToro nono)KeHm1 6Lma 
HMeHHO Ja,nyMaHa aBTopaMH. CooTH0111eHHe BnacTeii peuxcnpeJH.D.eHTa 
H peuxcrnra He <!>HKCHpyeTc.11 <t>opMynaMH KOHCTHTYIIHH, HO onpe.nen.11eTc.11 
npeBOCXO,!J.CTBOM nonHTH'leCKOH BOnH H HHTenneKTa. l1 pe111aio111ee BnHH
HHe Ha npaBHTenLCTBO HMeeT cHnLHen111HH: HJ JTHX ,nByx <t>aKTopoB. TeM 
npaBHnLHee no,nqepKHBaeTe BLI JHa'leHue npaBHnLHOro BL16opa. Koueq
HO, H 3TOMY Halli Hapo.n. .non)l{eH TOnbKO eme HayqHTbC.!I Ha OilbITe»78 • 

O'leBH.D.HO, 'ITO «OTeII» KoHCTHTyIIHH rnyx K na<t>ocy illMHTTa. Me)K.l(y 
TeM, illMHTT 'IYBCTByeT, TaK CKaJaTb, «no,nJeMHble TOn'IKH» HCTOpHH; H 
Bee ero nocne,noBaB111He Ja <<,[(HKTaTYPOH» TPY.D.bI CBH.D.eTenLcTBylOT o TOM, 
'ITO npaBOBOH <t>opManHJM 6eJ TOro OCHOBHOro MOTHBaIIHOHHOro pecyp
ca, KOTOpbIH Be6ep He COBCeM y,na'IHO HaJBan nerHTHMHOCTblO, HBnHeTC.!I 
OCHOBaHHeM cnHIIIKOM JLI6KHM .nn.11 coxpaHeHH.!I nH6epanbHOH pecny6nH
KH H paJ.n.eneHH.!I Bnacreu. 06 3TOM - BCe JHaMeHHTbie CO'IHHeHH.!1 illMHTTa 
20-x ro.n.oB: «IlOnHTH'leCKa.!I TeonorH.!I», «PHMCKHH KaTonHIIHJM H nonH
TH'leCKa.11 <t>opMa», <<,[(yxoBHO-HCTOpH'leCKOe nono)l{eHHe COBpeMeHHOro 
napnaMeHTapHJMa» H «IloHXTHe nonHTH'lecKoro». Bnpo'leM, B 20-e ro,nbl 
BeuMapcKa.11 pecny6nHKa eme npoqua, H illMHTT B 1928 r. BLmycKaeT 
MOHYMeHTanbHOe «Y'leHHe 0 KOHCTHTYUHH»79 ' CO'IHHeHHe OTHIO.D.b He pa
,!J.HKanbHO-KpHTH'leCKOe. Co6cTBeHHO, OH nocne,noBaTeneH TOnLKO a o.n-

76 CM.: Schmitt C. Hugo PreuB. Sein Staatsbegriff und seine Stellung in der deutschen 
Staatslehre. Tiibingen, 1930. 

77 Preufl H. ReichsverfassungsmaBige Diktatur II Zeitschrift fUr Politik. 1924. 13 Jg. 
S. 101. l.(HT. no: Schmittiana - III I Hrsgg. v. P. Tomiessen. Brussel, 1991. S. 131. 

78 Schmittiana - III I Hrsgg. v. P. Tomiessen. Brussel, 1991. S. 131. 
79 Schmitt C. Verfassungslehre. Leipzig u. Miinchen, 1928. 
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HOM: cymecTByiomee rocy,napcTBO H ,neHCTBylOw;ee npaBO ,n.JIJI IOpHCTa 

npeBLillle acero. 

MeX<JJ:y TeM, H3BeCTHaJI HCTOpHJI fepMaHHH TeX JleT eCTb HCTOpHJI DpH-

6JIH)((eHHJI K KaTaCTPo<Pe. CouHaJibHaJI H noJIHTH<IecKaJI eeycnoKoeeeocTb 

CTPaHbI eapaCTaeT B eaqane 30-x ro,noa. 3KOHOMH<IecKHH KpH3HC npo

,noJI)((aeTcJI KaK IlOJIHTH'IeCKHH. IlpOTHBOCTOJIHHe o60CTPJleTCJI, B 'IaCTHO

CTH, IlOTOMy, 'ITO QeHTPaJibHOe npaBHTeJibCTBO He HMeeT CHJI H IlOJIHOMO

quu, 'IT06bI cnpaBHTbCJI c npaBHTeJibCTBaMH 3eMeJib, B oco6eHHOCTH 

maaeoH: eeMeQKOH 3eMJIH - IlpyccHH. B HIOJie 1932 r. npe3H,neHT fue

,nee6ypr, OnHpaJICb ea CTaTblO 48, Ha3Ha'IHJI peHXCKaHQJiepa (T. e. ZJlll6Y 

npaBumen&cmBa) qi. Ilaneea peH:xcKOMHccapoM IlpyccHH H .nan eMy non

HOMO'IHJI OTCTaBJIJITb qJieHOB npyccKoro npaBHTeJibCTBa. JTOT 3IlH30,ll, 

H3BeCTHbIH KaK «y.nap no IlpyccHH>> (PreuBenschlag), npuaen K cy,ne6eo

MY npoueccy a rocy,napcTBeeeoii cy,ne6eoH: nanaTe. Ha 3TOM npouecce 

illMHTT 3amuman QeHTpaJibHOe, HMnepCKOe npaBHTeJibCTBO, .ll0Ka3bIBaJI, 

'ITO ea3eaqeeue TaKoro KOMHCCapa He npOTHBOpe'IHT KOHCTHTYQHH. Ha

npOTHB, cymeCTBO .llHKTarypbI B TOM H COCTOHT, 'ITO IlOJIHOMO'IHJI .llHKTa

TOpa onpe,neJIJ110TCJ1 TeM, KTO ero Ha3HatiaeT H pa,nH qero Ha3Ha<IaeT. 0.nea

KO cy,ne6eoe pe111eeue 6bmo nonoBHH'IaTbIM. He QTPHUaJI npaa npe3H,neHTa 

no Ha3Ha'IeHHIO KOMHCCapa H JIHllleHHIO npaBHTeJibCTBeHHblX 'IHHOBHHKOB 

HX .llOJl)((HOCTeH, cy.n npH3HaJI npaaa 'IJieHOB npyccKoro npaBHTeJibCTBa B 

qaCTH npe,nCTaBHTeJibCTBa CBOeH 3eMJIH B pJI,ne QeHTPaJibHblX HHCTaHQHH 

repMaHHH H B OTHOllleHHJIX c npO'IHMH 3eMJIJIMH. Pe111eeue cy.na illMHTT 

C'IHTaJI KaTacTPo<Poii H roaopHJI, 'ITO c Tex nop B EepJIHHe TPH npaauTeJib

cTBa: QeHTPaJibHOe, npyccKoe H npaBHTeJibCTBO HMnepcKoro KOMHCCapa. 

JTO 6bIJIO ,n.JIJI Hero JIHllIHHM CBH,neTeJibCTBOM KpH3HCa BCeH CHCTeMbl. 

1160 OCHOBHaJI npo6neM BeiiMapcKoro nopJI,nKa, BeiiMapCKOH repMaHHH, 

3aKJIIO<IaJiacb ,n.nJI illMHTTa, KaK cnpaae,n.nuao 3aMetiaeT 3. Keeee.nu, aoa

ce He B TeXHH'IeCKHX acneKTax KOHCTHryQHH, HO B TOM, 'ITO CMblCJI H 

3Ha'IHMOCTb KOHCTHTYQHH H npO'IHX npaBOBblX HHCTHTYTOB HC'Ie3aJIH npH 

coxpaeeHHH TeXHH'IeCKH Hcnpaaeoro annapaTa80 • 

TaKHM o6pa30M, Mbl CHOBa OKa3blBaeMCJI B Kpyre Bonpocoa, no

CTaBJieHHblX Bb1111e, npH aHaJIH3e KOHQenQHH Be6epa. BepoJITHO Tenepb, 

nocne o6pameHHJI K HCCJie,noBaHHJIM illMHTTa, HX MO)((HO CBeCTH K CJie

.nyiomeMy MHHHMYMY· 

1. qeM, B COQHaJibHOM H IlOJIHTH'IeCKOM CMbICJie, .nep)((HTCJI paQHO

HaJibHblH ynpaaneHtiecKHH annapaT? KaKoaa npupo.na ero BHYTpeHHeii 

co6paHHOCTH H Ha <IeM OCHOBaHO IlOBHHOBeHHe ero pe111eHHJ1M? 

2. HacKOJibKO coaMeCTHMa curyauuoHHaJI nnacTH<IHOCTb annaparn (pa

QHOHaJibHbie, HO HeCTaH,napTHble, HeO)((H,naHHbie .llJIJI HenOCBJimeHHOrO 

80 CM.: Kennedy £. Constitutional Failure: Carl Schmitt In Weimar. Durham, 2004. 
P. 178. 
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.neil:CTBIDI B HemKH,!1.aHHbIX o6CTOJITeJihCTBax) c MOTHBal.{HOHHOH 6a.JOH ero 

JierHTHMHOCTH (roTOBHOCTH He TOJihKO no,nqHHJITbCJI, HOH cqHTaTb IIO,!lqH

HeHHe npaBOMepHbIM)? 

3. HacKOJihKO cosMeCTHMa pau:noHaJihHOCTh annaparn c .neil:cTByio

lllHM npaBOM, B oco6eHHOCTH c KOHCTHTYl.{HOHHhIMH orpaHHqeHHJIMH? 

HaCKOJibKO IIJiaCTHqHbIM MO)l(eT 6bITb caMO npaso 6e3 IIOTepH CBOeH H.lleH

THqHOCTH (HanpHMep, KOr.na IIpH .llHKTazype IIpHXO.llHTCJI HapymaTb OCHOB

Hhle npasa rpa)l(.llaH)? 

4. ,[(eHCTBHTeJibHO JIH ,!lHKTarypa JIBJIJleTCJI HaH6onee pa,nHKaJibHO-pa-

1.{HOHaJibHblM TeXHHqecKHM cpe,nCTBOM npaBJieHHJI? 

5. ,[(eHCTBHTeJibHO JIH MO)l(HO ycMaTpHBaTb B npase Ha,ne)l(ttylO ra

paHTHIO IIpOTHB nepepaCTaHHJI KOMHCCapCKOH .llHKTazypbI B cysepeHHYIO 

HJIH, TOqHee, B ee )l(aJIKOe no.no6He - .necIIOTHIO? 

To 06cTOJ1TeJihCTBO, qro lliMHTT Hamynan He caMbie 6oJihHhie MecTa 

repMaHcKoro IIOJIHTHKO-npasosoro ycTPolicTBa B nepno.n BeliMapcKoil: 

pecny6JIHKH, a npo6JieMbl, KpHTHqecKHe .llJIJI cymecTBOBaHIDI JaIIa,!lHOH 

JIH6epanbHOH ,neMOKpaTHH KaK TaKOBOH, .nonro He OC03HaBaJIOCh, HO ,!laB

HO ~e CTaJIO qyTb JIH He 0611.{HM MeCTOM. IlOBTOPJITh :no sp.11.n JIH CTOHT. 

fosopHTb 06 onaCHOCT.llX .na)l(e CaMOH Ha.ne)l(HOH B IOpH,nHqecKOM CMbIC

Jie .llHKTarypbI 6hIJIO 6hI BOIIHIOll.{eH 6aHaJibHOCTblO. Ho BOT qero HHKOr,!la 

He 6hIBaeT CJIHUlKOM MaJIO B ny6JIHqHbIX IIOJIHTHqecKHX TeKCTax, TaK 3TO 

HaIIOMHHaHHH 0 TOM, qTo 6ecCMbICJieHHaJI TeXHHKa .naeT c6ou B caMbIH 

HeIIO.llXO.ll.1111.{HH MOMeHT. ,[(HKTazypa eCTb TeXHHKa nopyqeHIDI c onpe.ne

JieHHOH nornqecKOli KOHCTPYKl.{Heli npoHJBO.llHMhIX eio co6bITHH. He HMe.11 

npaBOBbIX OCHOBaHHH, He se.na.11 KOHKpeTHOH 3a,naqH, He CCbIJiaJICb y6e.nH

TeJibHbIM o6pa30M HH Ha nopyqeHHe JIHqHoro cysepeHa, HH Ha BOJIIO Ha

po.na, OHa, sonpeKH mo6hIM )l(eJiaHIDIM KOHCTPYKTOpos IIOJIHTnqecKoli 

)l(H3HH, He COCTOHTC.11 HH KaK KOMHCCapCKaJI, HH KaK cysepeHHaJI. 

A. <P. <PW1unnoe 
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