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ri1ABA I
BBEJOEHHE

§ 1. O 3nayeHHH JOKa3aTeAbCTB B PACCHCXOBAHHE H pa3pelieHUH
CyeOnnIx aeda

Yyenue O JOKasaTeapcTBax lpexcTaBJser <oboil ogny Hu3 Haubo-
JICE BAXKHLIX M OTBCTCTBCHHBIX YacTcil Hayk® o cyxebHOM mpouecce.

D10 BAXOJAHT cBoE OODLACHEHWC PANBUIC BCErO B CaAMOH CYLIMOCTH,
B CAMOM COJACPXKAHHE CyAeOHOrO IpoUecca, B CaMHX ero 3ajgauax,
CBSISAHILIX € YCTANOBJCHMEM ONPENCJCHIBIX ABJICHHI, 06CTOATENLCTB,
GaKTOB, C HX AHAJNE30M K BBHITEKAIOIIHMH U3 STOr'O AHAJIHBA BBHIBO-
LAMH, HA OCHOBE KOTOPLIX CKJAAbIBaeTCH CyHeOHOe pelueHme WM Cy-
neGHBI NPHFOBOP.

OcnoBHast 005f3aHHOCTb CYNA COCTOMT B OKOHYATEJbHOM YCTAHOB-
JeHHH (AaKTOB, OTHOCSIMUXCA K MCCAEAYeMOMY COOLITHIO, B YCTaHOB-
JICHHH IIpDW TIOMOIIH 3THX (PaKTOB OTHOLICHHS K JAHBOMY COGBITHIO
TeX WJH HHBIX JHL (B YrOJOBHOM Npouecce — OOBHHAEMOTO, B IpaxK-
IAHCKOM nNpolecce — WCTHUA HUIR OTBETUMKAa), B OLeHKe 3THX ¢ax-
TOB C TOYKH 3peHus TpeGOBaHHH M NPHHUMIOB MaTepPHaJbHOrC Ipa-
Ba, 2 B YLOJIOBHOM I[IpOLECCe — ellle W B OLIEHKe MeHCTBUN OOBHHSE-
MOTO C TOUYKH 3DEHH HMX OOLIeCTBEHHOH ONACHOCTH H IPUMEHEHHA
B COOTBETCTBHM C 3THM TeX HJH HHBIX MeD HAKa3aHHf.

Sra 00432HHOCTb CyNa YPe3BbIUAaMHO CJIOKHA M OTBETCTBEHHAa, TaK
KaK cyneGHoe pellenwe Wiw CyneOHBIH IPATOBOP, BCTYNUBIIKE B
cuny, TpHobOpeTaioT ofmieo0s3aTeNbHbIA XapakTep, CTAHOBATCA Tpe-
GoBanueM, OGecnpexoCcJOBHOE UCIOJHEHHEe KOTOPOTO ¢ABJseTcss 06s-
3aHHOCTBI0 KaXKAOIO TPaxKIaHHHA. B 3TOM CMBIC/Ie NPaBHJIbHA DHM-
ckas dopMmyJia, MpH3HAWOIas cynebHoe pemienHe ucTHHOU (res judi-
cata pro veritate habetur — pellleHwe no AeJsy CuHTaeTCAd HCTHHOM).
[Ipusnun o6bieoba3aTelbHOCTH CyHeOHOro pelieHHs, ero Hesnfne-
MOCTH H OECHpeKOCJIOBHOCTH ero HCHOJHEHHT — OJHH H3 BaXHEH-
WHX NPHHLKIOB TocyAapcTBeHHOro ynpasienus. Ha sroM npummumme
NOKOHTCSI B 3HAYUTEJLHOH CTeleHd aBTOPHTET cyAeOHOU BJacTH, He
JIOTYCKAKWI KA HTHODHPOBAHHS BCTYNMBLIETC B 3aKOHHYIO CHJY IIO-
CTaHOBJICHHSI CYAA.

HeficTByiolllee COBETCKOE YTOJIOBHO-NIPOLECCYaNbHOE IIPABO TaKKe
roBOPHT 06 06H3aTeJbHOCTH BCTYHNMBIIHX B 3aKOHHYIO CHIY cyneG-
HEIX NIPHI'OBOPOB. DTH NPUIOBOPH NOAJexar BeCIpeKOCJIOBHOMY HC-
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MOJIHEHHIO CO CTOPOHB BCEX CYHEGHBIX, CACACTBCHNBIX H aJMHHHU-
CTPATHBHBIX Opranos na seeil teppuropmt Cowsa CCP 1.

Takoe xareropuueckKoc TpeGoBanue 3akKOIA O  GCCUPCKOCIOBHOM
MCIIOJIHCTIHE €Y ACOHBIX NPHTOBOPOB H PCHICHHIT SIBJASICTCS, eCJH MOXK-
Ho Tak Buipasurnest, conditio sine qua non cypebuoil jesreanio-
CTH ~— TAKAM YCJOBHCM, GC3 KOTOPOUO CAMAST 97T JICHTCHLHOCTL Obl-
Ja 6L HeBO3MOXKIA.

HMermo B CHAY 3TOT0 HPIMITHIIA IPOICCCYANLIOC dPABO  JIOJKIO
OPCAYCMOTPLTL [ COOTBOTCTBYIONLHE  YCJIOBHT JCHTOILIOCTH Cyla,
OOCCIICUHBAIONIINE CMY BO3ZMOXHOCTD UPOBINILIG 11 OLUKTIIBIIG pe-
HATH CYACOILIC JICJA, BOIMOXKIOCTH BBIHOCHTH  TAKIC  POIMCTNS 4
IPUCOBOPLI, KOTOPHLIC ¢ BLI3LIBAIE 0L coMmitentst B epoelt ofocno-
BATMHOCTH 11 3AKOMIOCTILL

Besiguit cyne®untl UpHroBop M BOAKOC CyACGHOC POTHENIC HMCIOT
PPOMANHOC BUAMCHIE, JTO 3HAMCIBIC 0N IMCIYT e TOMLKO B CHIY
GOPMANLIRIX  TPeGORANIT, KOTOPLIE NPCUBIBBIOTTH HO  TOMY HOo-
BOAY OT HMCIHH TPOCYAQPCMCHION BIICTH KO BOCM, KO0 KicaiTes
CYJeOUBIC PONICHIGE 41 HPHPOBOPLIL, HO M B CHJY CBOCIO MOPHJBIOUO
I OOHICCTROHIIO-UONHTHICCKOI) BOCA.

[TpHroBop Wam peuiciie BHIHOCATCS W TMPOBO3LJAMIAIOTCA CYAOM
OT HWMCHH rocynapernia. [Tminanas cyne6uniM IIOCTAROBJICHUAM CUILY
FOCYMAPCTBCHIILIX AKTOB, POCYMAPCTBO Kaxk Obl TPHIUMAET Ha cebs
BCIO OTBETCTBCHIOCTE 38 HX COJICPXKAHKWE W 31 BCE BHITEKAKUHE H3
3THX NOCTAHOBJICHMI! TocnencTBHst. [ocynapcTBeHHash BAACTH Beeil
CHNOH cBOero asropureta ofecrneuwBaeT cyneGHOMY NPHIOBODY HJH
PELIEHUIO PeaNbHOCTh €r0 HCNOJNHEHWS, CAHKUHOHHPYS 6e30roBopou-
HOe NpHMeHeHHe HEOOXOIMMBIX MED PENpPECCHH KO BCEM, KTO CAe-
JAaeT INONBITKY He NONYHHHTLCS INPHTOBOPY WM pelueHMio <CYyAa,
BCTYNHBIIEMY B 3aKOHHYIO CHJY.

Vimenno B 3Tolf aBTODHTETHOCTH CYZESGHOTO NPHrOBOPA 3aKMO-
JaeTcsd obbAcHeHHMe Toro (axra, ¥TO B HEKOTOPHIX cTpaHax (Ha-
npuMep, B AHTVIMM) «OrpoMHAas oBJacThb HemWCawsoro npasa (com-
mon law) BCeueso nouYTH SABAAETCS NPOAYKTOM CynebHbIX pelue-
HUH, HAKOMJAABIIMXCSA B TeUeHWe CTONETHH (HauMHAS OT KOHUA
X1l Beka) M HMEIOWIHX B3HAYeHHE BBLICUIENO ABTOPHTETA, KOTOPOMY
CYZBl 00s3aHBI CJIEZOBATh ¥ NMONUHHATHCH 2.

Bcst Tak HasbiBaeMmash TeOPUs NpelefeHTa IOKOHTCH Ha INPH3HAHHH
OTHOCHTEJLHOX HCTHHHOCTH CYZeGHOI'0 NPHIOBODPA, €CJAM OH He H3-
MEHEeH HJH He OTMEHEH BBIIECTOAUIeH CyneOHOH HHCTaHUHEH, HIY
'6e3yCI0BHON MCTHHHOCTH IIPHTOBODA, ©CJH OH NPOBO3IJIALIEH BRHIC-
IIHM CYJNOM, HE AONYCKAIOWMM KPHTHKH ero pelueHuxi S.

-1 Cm. cr. 32 «OcwHos yrososHoro cymomponssoxctTsa Cowsa CCP B COWO3HHX
pecrySMK», a TAKKE COOTBETCTBYIOUIHE CTATBH YT OJIOBHO-HPOUECCYANBRNY KO-
lgexcoa co}oaé?‘lg pecny6nux — c1. 13 ¥TIK PCOCP, cr. cr. 13 uw 23 YIIK
pvsunckok CCP, cr, cr. 13 1 14 ¥TIK VCCP, cr. 13 ¥VII CCP .
YIIK Vs6exckot CCP ¥ mp. K BLEP, er. 130
: Hevmuyenko, Cynebunit mpeumemenr, Bapmasa, 1903, cTp. 7—8.

Bapon (Baron) s Ilamzexrax paccMarpusaeT LCyxebHYO NPAKTHKY B Kaye-
CTBe Ge3yCJOBHONO WCTOYHMKA mpaBa, Om OmpeleNnfer STY NPAKTHKY KaK TpaBo,
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Korma, uutaem Mel vy Franquille B ero «La systéme judiciaire de
la Grande Bretagne», no peay Tomcena B Ilanmare soppoB 6ol
RO30VKAEH BOTIPOC o ToM, uro Boremmii yrososubli cyp (Courts of
Crown cases reserved) SBHO H3MEHSET 3aKOH, TOo JOPI-KaHUJep
orBeTHJ: «lIpHroBOp cyma He MONJIEXKUT OOCYKAEHHIO TAPJIaMEHTA,
a cylelt HeNlb3st 0OBHHATHL B HAPYLICHHH 3aKOHA, TaK KaK TOJbLKO OHH
MOryT €Ka3aTh, UTO TaK0Oe 3aKOH».

Takoe oTHOWIEHHe K CyneQHOMY IPUCOBODPY TOBOPUT HE TOJLKO
00 HCKJIOUUTEJBHONH poJy Ccyda B rocynapcrsensoil cucreme. OHO
rOBOPUT TAKXKe O TOM, YTC CYAY UPHHAAJCHKHT 4YPC3BLIUAIIHO AKTHB-
Hasg poJib B ocyulecTsJcuu#l oOLucii NOJMTHKH, 4UTo cyldebHoe pelue-
HHC B HCKOTOPBIX CTPANaX CUMUTACTCH CHOCOOIBIM CO37aBaTh W H3-
MCHSITH BANKHCINIHNC KHUCTHTYTH 1yGMIuIoro W vactHoro Ipasa. He
CAYUAHIO 1OTOMY ANNIHCKAST TCOPHS 1IpaBa pasjudacT Hapany c
BNKOUOAATQILCTROM HilM LpaBoM o0IHM SHIC W IPARO, CO3LaBaeMoe
CY/LCOUBIMKE NPCHCACHTAMI (case law -— 3aKol, OCHOBANIBI 1A Npax-
THKEQ CYJACONLIX PCUICHMI): CTOJDL BAMIOC 3HAUCIMC IIPHAACTCHA CTO-
PONUMKAMM 3TOI TCOPHIE ¢y/1e0H0il ACITeLHOCTH, NPHPABHHBAEMOM
K JCHTCALIOCTH 30K OO TCALIION,

Hexkoropnie yuchnie CyicOUOMY PCLICHHIO [PUAIIOT TAKOC 3HAYC-
HHC, YTO CaAMOE NOSBJCHHE 34K O a O0BLACHMOT HeiicTBHeM cyne6-
Helx peluennit. Mau B cpoeil paGore «[pesuce mpaso, ero CcBf3h
¢ apessell wcTopHeil ofluecTBa ¥ ero OTHOIIGHHE K HOBEHIUHM He-
AM» BbICKA3BLIBACT MEBICJbL, UTO «...CYACONLIC NPHrOBOPbLl H PEIUEHHS,
OCHOBAHHBlE HA IPEXHUX NpUMepax, INPeAIIecTBYIOT COCTABJIEHHIO
OOLIMX ITPABHJ, OCHOBHBIX NOJIOXKEHHII H Kiaccubuxamui» .

TomepoBckue «Pemunnr» («Themistes»), no Masny u I'pory, — 310
IPUrOBODLI Iapeil, OHW HNPENIIECTBOBAJK 32KOHY.

«Jlureparypa repOMyecKoro INnepHona, — rosopuT Msh, — m0KaSH-
BaeT HaM 3aKOH B erc 3apojbilie Non BugoM «Pemup» ¥ B Hojee
Da3BHTOM COCTOSIHHH B MOHATHH «Alz{» (COPABEAJAMBOCTB)> 2,

«DMoXa 32K0Ha» — yXKe CJeAyIolWas CTYNeHb B PasBHUTUM TIpaBa.
OHa COOTBETCTBYET NOABJEHHIO B o0ulecTBe KJIaccoB, <Bf3aHa C
VCHJIEHHEM W OGOCTpeHHeM KJaccoBOH O0pbOHI.

He ocranaBiMBasich Ha 3TOM MOCAEIHEM BOMNPOCE, KaK HEIOoCpeX-
CTBEHHO He OTHOCSNIEMCS K JaHHOH TeMe, s CHeJaJd YKasaHHYIO

OCHOBaHHOE Ha cyZebunix mpurosopax («Die Praxis ist das in den Urtheilen
den Richter aufgestelite Recht»).

ITpod. IMerpaxunxufi Takxe TpH3HAeT CYIeOHYIO TPAKTHKY B M3BECTHHX YC-
NOBHSIX HCTOUHHKOM I1paBa, YTBEpKJAAs, YTO 3Ta TNPAKTHKa HHOrIa IOJYHYaeT B
ICHXWKe JHOACH 3HAaueHHe HODMATHBHOTO (axrta. [lpaso, posuyKaminee H3 CY-
neGHON TPAKTHKH, W OTLEJblne UPEOXHIMH (T7aBHHM 06pasoM pPeLISHHS BHIC.
wHx cyxos), npod. [eTpaxnuxiil o6beHacT B 0COJOM HOHETHH HpPEIIHIHATD-
ropo Tpasa. OmubGka npod. [leTpaxkuuKoro B 3TOM BOTIPOCE OPraHHYECKn CBSA-
3aHA C ero TeopYell TaX Ha3blBACMOTO HHTYHTHBHOrO Xipasa (cM, IleTpaXuu-
k %, Teopus npapa H roCyapcTBa B CBA3H C TeOPUEH HPABCTBEHHOCTH, CI1Bb,
1910, t. I, crp. 572, 579).

1T. C. Msu, Jipesuece mpaBo, ero cBsA3b C JpesHed KCTOpHed ofulecTsa H
epo OTHOWICHME X Hoselmmy mnesM, mnep. H. Benosepexuit, CI1B, 1873, crp. 7.

:TaM xe.



BeIle CCHIIKY Ha Moboua nume gns toro, uro6el noxasaTb, Kakoe
MCKJIIOUATENIbHOE 3HAUEHWe CKJIOHHM IIPHAABaTh CyneGHON npakTike
HEKOTOpPBIe UCTODUKH NpaBa.

OnBako rocnoiCTBYIOUIAA B HAYKE NPABA TOUKA 3DCHHUA TI0 3TOMY
BOMIPOCY OTKA3BIBASTCS pPaCCMATPHBAThL CyAeOHYI0 NPaKTHKY Kak
HCTOUHHK 3akonosatensera. «Hasnavenue cynor, xax opranos npa-
BOCYR¥MS, — rosopuT Hopnan, — cocToHT B TOM, uTOOBI H3PEKaTh
npaBo (jus reddere), T. ¢. NPAMCHSITH HOPMBI ZElCTBYIOULCIO TIpaRa
K OTAEJLHBLIM CAYYASIM, BCTPCUAIDILUMCH B MKHBIIH».

«Cynelnas 1eaTe/NBHOCTh CCTh BCEPAA TOJLKO MPHUMEHCHHE €O M
nme OYKBBI, TO JAYXa 3aKOoNa, BCErNa TOJLKO PA3BHTHE 3TOIO JYX4;
HHKOTA He HMCCT OHa H NC MOXCT HMCTh 3aKOHOJATCJALHOrO Xa-
pakTepa» 1, — MHTACM ML TaM XKe. .

Onmr 43 aBTOPWTETHHIX IOPUCTOB  AopeBogontonuell Poccwu -—
npod. PolHNKRI ~ TAKKC OTPHIACT 32 CyNeBuHol ACSTeNLIOCTLIO
3aKoHONATCALIET XapakTep, TAK KAK OHa, IO Cro chonaM, jonsa-
KOlUlla B OrPANNUMBACTCS PaMKaMu gannoro mena: <«Judex lex fecit
. inter partess 2

«Cynna TBOPHT 3aKOH® — 5T0 WENPABHUILHOE ONpelcNeNHe cynel-
Hoil nesresprocTh. IlpaBumenee Ontio OW TOBOPHTH HE O TBOpYE-
CTBE 32KOHA, & O €ro TBOPYECKOM NPUMCHEHHH, T. €. O TAKOM IpH-
MEHEHHHM 3aKOH2, KOTODOE ONMPAacTCsl HA TBOPUECKHE HAWAJA, NHA
HAMUKATEBHOE, HE3ABMCHUMOE OT RAKHUX-THG0 BHEWHMX BIUSHHIT H
YCIOBHOCTEH €ro NOHMMaHWe W NpHMeleNHe Ha nparkTuke. Moxio
COBOPHTDL JIHINBL O IHDUMEHEHHM CyZbell 3aKOHA K KOHKpeTHhIM 06-
CTOSITENILCTBAM HeNa, HO 3TO HE €CTh 3AKOHONATEJAHLCTB OB a-
HH e, 3TO JNaXe He TOJKOBAHWe 3aKOHA, XOTS ¢ BHeWHel cTo-
DOHBI 34€Ch M HMEETCs HEKOTOPOe CXOLCTBO C TOJKOBAHHEM 3aKOHA;
3TO TOJNBKO MPHMEHEHMWe 3aKOHa I10 CBOEMY PasyMeHHIO K KOH-
KpetHoMy cayyaw (daxry).

Oxnako, XaK 6bl MBI HH CMOTPENM HA CYHEGHYIO NEATENBHOCTH C
TOUKH 3peHus NPHOJHXKEHUS ee K 3aKOHONATENbHHIM (GYHKIMAM, He-
COMHEHHO OJHO: CyAefHAas HesTeNbHOCTb NPENCTaBNsieT co6Of OXHY
43 Hawboniee MOLIHBIX QYHKIME IOCYIAPCTBEHHOr0 YIPABJEHHS, OX-
HO H3 MOT'Y4HX CPEICTB rOCyNapCTBEHHOH NOJMTHKW. 3HaueHHe 3TOH
OesATesJbHOCTH T4KOBO, YTO HHOTAA B CYHeOHOH NeATeNbHOCTH BUAAT
Aaxe OINHH U3 HCTOYHHMKOB NEHCTBYIOIIErO IMPaBa, YTO B OTHOUIEHHH
K COBETCKOMY IIDABY COBEpUIERHO HENPABHJIBHO,

Coserckuit cyn He cosmaeT HOBOTO mpasa. COBETCKHe CYHBY — He
3aKoHoxaresn. (CoOBETCKHE CY/bH NDM3BaHH He TBOPUTH NpaBo, a
OCYHIeCTBJIATh NPABOCYAHE B COOTBETCTBHH C TpeGOBAHUAMH 3aKOHA.

«Cyney, —rosopur Cramuackas KOHCTHTYIHS, — He3aBHCHME! U
NMOAYHHSIOTCA TOJBKO 3aKOHY» (cT. 112).

' Hemuenko CyneSumfi npemenent, Bapmasa, 1903, crp. 78—79, 80.

2 d)lggmnumr i, Kypc yrososmoro cymompoussozcrsa, CIIB, 1902, T. ],
CTP. .
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Cynpn mopsakoruel, CynebHast nedaTeNbHOCTb Ee ABJIAETCH HMCTO-
HHUKOM 34KOHa; HA000poT, 32KOH HABJAETCA HCTOYHUKOM CyneGHOR
AeAresJbHOCTH. KaueCcTBO CymebHOH IesTeNbHOCTH ONpelelifieTcd ee
COOTBETCTBHEM NPHHIMIAM KW TpeGoBaHMsIM 3aKOHA. 3aKOH BHIpaXKaer
co6o# TO, YTO CUHTAIOT CIPABEeNJHBHIM, BBITOAHBIM H YIOZHBIM NI
cefa TOCNOACTBYIOUIHE KJAcCHL.

3axon dopMyaupyeT cBOH TpeGOBAHHA B COOTBETCTBHH C HHTEpE-
caMy H BHIPAXKAKMIUM 3T HHTEpechl MPABOCO3HAHHEM 3THX KJAacCOB.
Cyne6Graa TNpakTHKa OOJKHA TOJHOCTBIO OTBeYaTb 3THM Tpefosa-
ausM. CrenosaTtespHo, cynebHas INPaKTHKA He MOMKer OBITh HCTOY-
HuKoM npasa. OHa poJKHA OBITE M SBAACTCA B NeHCTBHTEILHOCTH
LesiTeJIbHOCTLIO, LEJUKOM M IONHOCTBIO CTPOSIIEHCA B COOTBET-
CTBHH ¢ NPHHUMNAMH [IO3HTHBHOIO IpaBa, ¢ €ro ocoGeHHOCTAMH H
OTIMUMAME. 3HaueHHe cyaebnoll IEATeNLHOCTH onpenenser obure-
CTBEHHO-TIOJNIMTHUECKOE 3HaueHHe CyAebOHOro npuroBopa HAH cyneb-
HOTO pelleHHs, B KOTOPLIX He TOJLKO I4IOTCS OTBETHl Ha BOMpPOC
O BHHOBHOCTM MUIH HEBHHOBHOCTH MOACYIHMMOro, 06 060CHOBANHOCTH
HCKOBBIX IPHTA3aHMH M, TakuM o06paszOM, paspeuIaeTcsi psi BOIPO-
COB, CBA3AHHLIX € TEM MJM HHBIM KOHKDETHBIM CcyIeGHBIM XeJsioM,
HO B KOTODLIX HAXOAMWT CBOE BhIpaxeHue obLasg MONMTHKA TAHHOTD
rocynapcrsa. B cyneBHLIX peileHHMAX BBIPAXKAGTCH OTHOLIEHHWE IOCY-
ZapCTBEHHON BJACTH K TeM WU HMHBIM OOIUECTBEHHBIM SIBJIEHHSM, Ha-
xonsmuMca B cbdepe BHEMaHHS cyna. B cumay Bcex aTHX o6cTos-
TeNLCTB NPUCOBOP HJH DelI€HWe, BLIHOCHMBlE CYHLOM, NOJIKHBI VIO-
BJETBOPAThL CHeNHaJbHbIM TpeGoBanmaMm. [leproe w3 3THx TpeBoma-
HEfl — 370 yOEeOWTEeNbHOCTDb CYIeGHOrO TPUrOBOpPA MJH pe-
nmeHnsg. BcAkoe NOCTaHOBJEHHe CYRA NOJKHO OBITh yOedHTENBHBIM,
IOMXKHO CO3[aBaTb B OCLIECTBEHHOM MHEHWH YBEpPEHHOCTh B 6es-
YyCJOBHOH IpaBUJBHOCTH H CHPaBEAJUBOCTH BLIPAXKEHHOTO B HEM
CYZeHCKOTo pelIfHHUS.

Y6enuTeNbHOCTh NOCTAHOBJICHWA CYZA O3HAyaeT YBEPEHHOCTb HE
TOJIbKO B TOM, YTO OHO INOJHOCTBIO COOTBETCTBYET OGCTOSITENILCTBAM
meja, salmadaM M IPHHNHNAM BHIPAXKEHHOH B NpHroBope cyneGHoll
NOJMTHKN. ¥ O6enuTeNbHOCTh CyAefHOrO pemenus! 03HAYART TaKXKe
YBEDEHHOCTE B HMCUEPILIBAIONIEM aHaJM3e BCeX 0B6CTOATENBCTB HENa,
B TOM, 4TO [eJ0 pellleH0 € YUYe€TOM BceX OGCTOATeNbCTB, Kakue
TOJLKO BOSMOXKHO ObLI0 YCTAHOBHTH M BHIACEMTb. B mNpHMeHennd
K YroJIOBHBIM [I€JlaM 3T0 03HayaeT Taxoll amajws Bcex OB6CTOS-
TEAbCTB JeNla, IPA KOTOPOM IIOJHOCTBIO BCKPBITH [XeHCTBHSA H
(baKTEI, COCTABJSAIOIINE IMpPECTYIJIEHHe, BBISICHEHBl VCJOBHA H
¢akTe, CcHOocOOCTBOBABIIHE €T0 OCYLICCTBJIEEHIO, HCUEPIBIBAIONIS
YCTAaBOBJEHbH OCHOBHBIE NPHYUHBLI, IOPOAMBINHE MNaHHOE MNPEeCcTyIl-
JeHHe.

STa CTOpOHA IléNa BCerja NpHBJeKana ocobeHHOe BHHMaHue Gyp-
XKyasud, BecbMa 3afoTAmelica 0 TOM, 4ToObl IPHNOBOPH M pelleHAA

1 B nagHOM clydYae, KaK # BO BCEX AHAJIOTHIHEIX CIYYasX, MBH HMeeM B BHLY
CyleGHOe DelleHHe B LIAPOKOM CMEIC/T® CJIOBA, BKWOYAasd H CyZeGHble IPHNOBODH,
T. €. DCHIEHHA 0[O YIOJOBHHM ZJeJaM.
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ee CYNOB BHIIJIAIENH BO3MOXKHC Gonce YOCTHUTENLIO ¥ aBTOPHTETIO,
BHyIIann K cebe moxofalomiee yBAMKCHHC, BLISLIBANM «CBAIICIILI
TpeneT» B yMax W cepiuax mapoza. Masectunii anrgmiickmit opucr
Hxxemc Cruden OTKPOBEHHO BLIPA3KWJ ITY MBICHL €IE B HPONLIOM
CTOJIETHHM B CJEAYIOUIHX CJOBaX, BLICKA3AHHLIX B pabore «Yronaos-
HOe NnpaBo AHTIHE»: .

«Hago6Ho TOMHHUTL, YTO JJS OOUIECTBA BaXH0 B OJNHHAKOBOM
CTeNeHH He TOJbKO TO, UTOOLI NPHTCOBOPHLL OLIJI CHPABC/LIHBEL, HO
¥ TO, YTOOLI OUK IMPH3HaBaceMbl (paspsiika Mod. - A, 1) 6o
COPaABCLIHBLIMED 1,

1o samewanHe, sepuoc camo 1o cefe, B NPHMCIENHIT K HPHTOBO-

paM H PEIICHMAM GYyPHKYasuLlX CYLOB HMCET CIHe TOT CMDICH, HT0,
BHYIIASt HAPOJUIBIM MacCaM HIH «OOUHICCTBY® HINHOZMO  CHPane/uid-
BOCTH TBOPHMOTO OYpRKYasueil NpaBoCcyius, ola  HCHOJLAYOT ¢y

KaK Tonkoe, ropopst cyosamd Jlenuna, opysue nopalonenise rpy s
LM XCS.

Copepuioniio  Geociopito, YTo ¢ TOVO MOMCHTI, KOK DOINCHH B
NPHTOBODPET CYNOB JHINAIOTCS B UJA3AX  OOILCCTH W HRCCACTHS
YOCHHTONLHOCTH, CYAL TEPAIOT Bech cpol awntopurer. Cmumen Gyp-
XKYasHoR IOCTHUMH, HIHPOKO Memoanayomel cynebuntil uponeee B
CHEASX BAUIHTHEL ® OXPANLT KAMTAIMCTHMCCKON  IKCUNOUTHILHE,  2d-
KJIOUACTCH HE TOJBKO B TOM, UTOOB! PACHPABHTHCA ¢ TPYISHIHMUCH
no BceM npasusaM OypKya3HOro CYJAONPOM3ROJICTBA, HO €INE ¥ B
TOM, 4TOGBI CO3JATH Y HACENCHMSN, B HAPOJULIX MACCAX YOEKIE-
HWE, YTO HMKAKOH pacnpasb! HET, 4TO CYJ Paspelllud JCoJO «Clpa-
BeNJUBOY», YTO ITOMY <«CIPABELJUBOMY» pCIUSHHIO HYMHO TOAMH-
HHTBCS KaK HEH30eKHOMY «BO3NASHUIO» 32 NPHUKHEHHOE IIPecTyi-
nerneM «3g0». CMpICS §YpPKYa3HOTO, KaK K BCAKOTO HHOTO 3IKCNI0a-
TATOPCKOT O, MPOIECCYANbHOMO IPaBA 3AKJIKOYASTCSH BOBCE HE B TOM,
yTo6h! ofecneudTs OOBHHAEMOMY KaKHe-TO TapaHTHW, © KOTODBIX
IMNeMepHo XpuuaT OypiKyasHble 3aKOHONATEJM, NMOJHTHKM, (uaoco-
(el, ropHCTHl ¥ T. A. IlponeccyanpHble «rpaBa» H «TapaHTHH», TIpe-
mocTaBifgeMble 6YPKYasHBIM NMPOHNECCYadbHBIM IPaBOM OOBHHSAEMOMY,
SIBJIAIOTCS JHINL HeH30eXHBIM CJAeLCTBHEM NpPONECCYaJsHOTO MOpsH-
Ka pa3bHpaTeNsCTBa YroJoBHBIX ged. OCHOBHOE HA3HRYEHHE STOrO
«IIPOIECCYAaNbHOTO TNOPAXKa» COCTOUT B OXpaHe CYIIECTBYIOLHX
OypxKyasHEIX OTHOIIEHHI, a2 BOBCe He B TapaHTHPOBAHMuM O6GBHHsE-
MOMY CBOGOIBI 3aWINMTEl U HE B 3amiuTe OGBHHSEMOTO OT IPOH3BOJIA
FOCYXapCTBEHHBIX Opranos. [IpomeccyanpHble mpaBa OOBHHSAEMOro B
OYDPKYasHOM CyILe SIBJSIOTCS JHIUL CJSNCTBHEM Hamwbojee pauyo-
HaJIBHOI'O cnocofa 3alfuThl 3KCHI0aTATOPaMH CBOHX KJAaCCOBHIX HH-
TEpPecoB, crnocofa BO3MEHCTBHA Ha CO3HAHHE JIOHeH ¢ WeNblo BHY-
IUHTE HM MBICB O CHPAaBEIJMBOCTH BHIHECEHHOTO CYAOM pELICHHS
HJIA MPHTOBOPA.

3anaua 6ypKyasHOro CyAa, KakK H CYAa BCAKOTO APYroro SKCIJO-
aTaTOPCKOIO FOCYJAapCTBa, B YIOJOBHBIX NeJaX COCTOUT HEe TOJbKO

1 Crtuden, Yronossoe mMpaBo AHIIMK B XpaTkoM odepramuu, wep. B. Cma-
coswua, CIIB, 1865, crp. 268.
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B TOM, UTOOLl DPACTIPABHTRCA COTNACHO TPebOBAHHAM 32KOHA C €TO
HADYLIUTEJAMH, OCOOEHHO M3 YHCHA2 TPYLAINMUXCHA, HO ellle X B TOM,
yTO6Bl CO3M4aTh Yy HapPOAHBIX Macc YybeKnaeHWe B NPaBUIBLHOCTH,
CIPABEIIHBOCTH H HeOOXOAHMOCTH OINPCAEJAEHHOrO CYIOM HaKa3a-
HHA. VIMEHHO TakuM obpaszoM OypXkyasmubii ¥ BOOOLle 3KCIJI0aTATOP-
CKWIl CYI BLINOJHIET <CBOE UCTOPHUCCKOe INPH3BAHHE — OXPAHATH
HHTepechl TOCHOACTBYIOUIEr0o B 3TOM ofulecTBe MEHBIIHHCTRA, BHY-
mwas HaubGOJee OTCTAJLIM CJIOAM TPYIAMMXCS YBaXKenwe K 3aR0HY
¥ Cydy 3KCIJIOATATOPOB KaK K CYAY €CJH He OUYCHb «CKOPDOMY», TO
BO BCAKOM CAYYIE <«IPAaBOMY #A MUJIOCTHBOMY».

Uem Godee <<y6enn'reﬂbno» 6YyAYT 3BYyUaTh CJ0OBa npx*ron()pa npo-
H3HeCenHoTo cyAbeil, TeM Oonee OyRCT OUPaABANO HA3HAUCHHE ITO-
ro Cyna Kak «TOHKOTO» opyams ofMana W yriereuus Mace, Kak
CBOCOBPA3IOTO I BMCCTC C TCM CTPALINOTO OPYAHS PACNPABLI H HO-
paaeunst. Pojn  cyre€Horo nporecca ¥ cyacbuoli Mampmnsl B
IKCIMIOATATOPCKHX  TOCYRAPCTRAX  ONPCACAACTCS B SUAMHTOILHON
CTOTICNHI HMMONTIO 3TOI ero (VIIKIMCT BO3ACHCTBYA 1A YMBI JIOZCH,
bynxiumell MopanLIo-nmoJdTHUCCKOll 00paGoTKYE 00IeCTBCINIOrO Mie-
11T,

Dty poJh HOWIOXO BHINOJNSIL A0 TOCJC/THOTO BPEMCHH B GypxKYy-
A31LIX  CTPANAX CYA TPHCSKHBIX, XOTSI 3a TOCACANME TOALI aBTO-
PHTET 3ITOTO CYRA M NPAKTHUCCKHC JOCTCUICTRBA, CBSI3AUHBIE C Ta-
KHMH €ro 0oCOOCHHOCTAMH, KaK JCMOKPATHUNOCTD, IIE3aBHCHMOCTD,
COCTSI3aTENLHOCTD, OOBEKTHRHOCTL W IP., B 3HAYUTENbHON Mepe mo-
MEPKJIH, YCTYNHB CBoe MecTo Oojee ynpoluleHuniM (opMam cynebuoh
IeTenbHOCTH. B nacrtodliee BpeMsl Cyf NMPHCSIKILIX, KAK YW CY R ed-
¢eHOB, mOTEpPAN CBOe 3HAUEHWe, B NpOUITOM, B M3BECTHBIX HCTOPH-
YeCKMX YCJOBHSX, STOT CYI, OXHAKO, ObL1 6ypiKyasuy BecbMa IoJe-
3eH W HYXeH.

DTOT Cyl OB IeHEH TeM, YTO OH CO3JaBajl WIIOSHIO YYacTHs
B CyXeOHBIX pelIeHHsIX CaMOTO OOIIeCTBa, BYAaJHPOBAJ YrHETATEMb-
CKHI XapakTep CyZe6HOH NeATENbHOCTH B KaNUTANHCTHYECKHX CTpa-
HaX, HaBaJ BO3MOXKHOCTH IIDHKPACHTB 3Ty IeSiTeNbHOCTh, H3o00pa-
SHTb €€ He Kak paboTy BpaxneBHOro HapOLy YHHOBHHYLEro arla-
para, a Kak pa6o'ry 06LIEeCTBEHHYIO, KaK JAedTejbHOCTb HAPONHBIX
UpeICTABHTENEH, CaMOr'o HapoIa.

Henp3ss B sT0lt cBasm He mamoMmuuwrh caoBa Hxemca Crudena,
NOAYEPKHYBIIErO, YTO «YTOJOBHOE IPABOCYZMEe €CTh caMas OOBIKHO-
BeHHasi, caMasl paswreihbHag M caMad HHTepecHas dopMa, B KOTOPOH
BEPXOBHAas BJACTb JHaeT O cebe B3HATh OIPOMHOMY GOJBIIHHCTBY
CBOMX IIOJNaHHBIX» 1.

Cruden npaBUNbHO IOOMETHJ 3Ty OCOBEHHOCT BYpPIKYa3HOTO
NpaBOCYAHA, XOTS K HEeNPaBHJIbHO O0O0OHIMI CBOM BHIBOL, OTBJEK-
WHCE OT KJAaCCOBOro XapaxTepa cyzna. 3ameuanwe Crudena ¢ pamed
TOUKH 3DEHHA HMEET ellle U TOT CMBICJ, UTO OHO HNOJUEPKUBAET TaK-
#e TO 00CTOATENbCTBO, YTO IIPH IIOMOLIM CYJAa «BEPXOBHAS BJIACTL»,

1 CrwudeH, YronoBHoe MpaBo ANMIIMM B KPATKOM ‘OYepTammH, mep. B. Oua-
cosmua, ‘CIIB, 1865, ctp. 268.
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T, €. TOCHOACTRYIONUNT B AauHOM ofUICCTRC KJACC, NOAVHACT 1in-
POKHC BO3IMOXKIOCTH OPFaHH30OBATH 11 HANPABITH 0HICCTREHITON MHe-
HHC CTPAHLL B COOTBOTCTBHIN CO CHBOHMH 3MAMIE I KJAACCOBLMA
HHTOPOCHMIL

1o OCTOATEILCTRN He YOROJALIHYIN OT HPOHIIGITOIRHDIO BI0p)
Crydens, ocobenio MeHEBIiera B eyIe UPICUKNLY Bl efn Kibe
CTRIAL HOPBOC ~ CHOCOGHOUTL HMOITN 3Toro ovila, Oosntiie qeM K-
Koro-mho  Apyroro, coyjuanath 1 ofiieetie VREPOHHOCTH | e Hpa-
BOHIBOCTH HPHEOROPE 0 HIOPOE - - CAVARTD, KK phpamanes Cig-
Ger, Kaananon Geaoiiaciocty s o0HeC T e e ipae e,

«O0pas nefternmt apasocysust, - raoput GritdeH, - e MoReT
Goith BHOJN ﬁt‘k.‘lt[llt(“!'[i;w'it"Il. COVTE TOVTLE G OH CTNTARCCH TRV O T e
CH C)GIII.C‘K‘-'I'HL‘HHMM COUVHOTBHOM, IOTOMY NTO HDABG COMa o0 Th hy-
Bov 1 HCCOBCMICHNOE CPOACTIN, & OEAYCAOREG HONPCK 0RO I
MOHETHIC C10 BO BOHROM HOAMIGRIING COIVIEe e Mot O Ol tep-
NHMOY,

Berr 1y1T-10 m ofapy munacrest e e eIy e npHonK.
HEIX.

«JLust Micen nyGamki, KoTopist He nAReTeR B OACTIV, KolpoweT
BA rPpyGUX oaepranax i aaGorierest Hoee 0 MICTHMYX Pravananay,
HOMCME 06 O6HIIX OPRBIAAY, 310 FHOKOCTH SHCTHTYTL (PHODRIY
COACTICTRYCT HOUYIHPHOCTI  OTHPARICIIE  NDARGC YL, - PORODIRE
Cruden 1 podamimer! «3r1o vakiol Burods, 41 Kotopoll RakoHO -
TONIG HE CHCAYCT POHSITLUH, HO KarGh O K CHac o Cavantes na-
AHUO, TO HEALAS CIO HPCHEOPCraTh JCTKOMUICACHHDS ¥,

HausrOCTL NOCACAHCIO YMO3AKMOMOHNS SHAMCHETOND anranfickn-
TO HPHCTA HC YMAJAET 3HAHCHHS 3TOrO HOUCTHHE 3aMCMATONLHOPO
C TOWKH 3pennst KaaccoBoft mpasast paccymyeuns. Cruden Geave-
JIOBHO [MDPABHJBHO H METKO MOXMCPKHBACT OGIMECTRONHO-TIOINTHIC-
CKo€ 3HauelHe cyha B Oypacyasnoft rocyrapeTsesnoll cucreme, 3ro
3HAYCHHC Cyla ofbaAcHseT, noueMy GYPXyasHble NpPaBHTCIALCTRR 13K
TINATEJLHO 06eperaloT aBTOPHTET CBOHX CVA0B, CTAPINCH COILATH
BOKPYT HX [E€ATeJLHOCTH opeot GeCcnpHCTPACTHH, HCNOPPCIINMOCTH,
NOYTH CBATOCTH. OHH BCAYCCKH CTPCOMSATCA 3aAMACKHPOBRYL NOLTHIH-
HYIO POTb CBOHX CYJAOB KAK QNNapaTa yrHETCHUS, KAK TOHKUro opy-
DM 3aliHTHl JeHexnoro Memwxa (Jlewwun). Annapat H 1eaTeib-
HOCTb CBOSH WCTHUMM OYPXKYA3Hs CTABHT B VCJIOBHE ocoGoll anto-
DHTETHOCTH, CO31aB2EMOil CHELUAILHBIM NPOUCCCYAIBHLIM PHTVAIOM,
ObIOWINM HZ H3BECTHYIO HMUOBANTHOCTh, Bueumne atpufiyru oyvies-
HOM BJACTH, 2 TaKXe CJACACTBCHHON I NPOKYPOPCKON BiacTy pac-
CYHTaHp!l H2 BCEMEPHOE NOIICDXKAIHHE HX aBTOpHrera. OIHAKG OXHH
BHELIHHe CPEACTBa A8 3T0ro OuLIH Om  nejocTarouun. Baxio
o0eCreynTs CIeACTBEHHBIM, TNPOKYPOPCKHM H 0COBEHHO CVIoGHmM
OpranaM # COOTBCTCTBYIOUIEE 3TOMl 3a1aue KAueCTBO HX  paborhl,
[ocynapcteo  3aHHTEDECOBAHO B NPABHILHOM dyHKUHOBNpOBANKY

*Cruden ¥roromune nparo Auramy s KPATROM ovepraims, nep. B, Caa-
cosuqa, CIIB, 1865, crp. 270.
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CBOEIO anmapara, B TAKOM KauecTBe PpaloThl CBOero cyleSHoro Me-
XxauuaMa, Koropoe obecncunBaso Obl JyUliee pa3pelieHHe CTOALIHX

mepe IOCTHIHCH  KJacCOBLIX 344a4 B Jcje [OCYAapCTBCHHOrD
ynpaBJIcHHs.

§ 2. 3a)aydH COBETCKOro NpolecCyanbHoro npasa

Haanauenne nponeccyainibIX NPABHI 3aKJII0ONAeTCs B ofecnenenny
CYMeOHLIM, IPOKYPOPCKHM H CJACACTBCINIMM 0pPranaM TakHx yoJaonuil
HX JIOSITeJLHOCTH, KOTOPble B MAaKCHMAJILHON CTeNeHw rapaurHposa-
an Guk IpaBALHOCTL QYUKIOUHPOBANUST OPranos cyjla M Ipoky-
parypul. B ostoM it cotTout BOXKHICHIICe 3UANCHHE NPOICCCYANDIn X
HOPM, POUYJHIPYIOHTHY JICSTCABIOCTD CYAQ, CHCHCTBOINLIX M HIPOKY-
POPCKRIEX OPFABOB HPH PAAPCHICHI CTOSUX  NCPeJ MMM 3ajad.
STH O HOPMBL GHUPCACIIOT HOPSIOK  BpOReceyansimx  efiernadl pas-
JIMHLX OPPaBon CYAd, CHOACTRHS 11 NPOKYPATYPH, HOPHJLOK B Cllo-
CoOBL NPORBCPKH UPABIALROCTH DTN neficTsidi, 8 #ncTHOCTIE Upa-
BHABHOCTH CYACOHLIX POMICHIMT I OPHIOBOPOR, OCHOBILINA, 10 KO-
TOPHIM FTH PEHICIHSE MOTYT OLITH NPUSHAULTL UPARMALILIMIL HIH  HE-
HPABIALELIME, MOUYT HJIH AOJOKHEL OLITH OUPOTCCTOBANGLI, HAMCHENLI
I BORCe OTMEHEOHBL

Kaccamouag m POBHARONHAS JCATCOALHOCTL COOTBETCTBYIONHX
CyACOHLIX OPraHOB It QOPranoB NPOKYPATYPH OPECACAYST HE TOJBKO
saaun OOECUCHCHUS NPABHIBHOCTH PA3PCUICHNS KOHKPETHBIX JONX H
KOHKPeTHHIX Bonpocos cyneBuoll npakrtikn. Ona npecieiyeT Takxe
¥ 32JIaUH 0Xpainut Cy1eGHOTO aBTOPHTETA, CTOAIUErO B NPAMOIl 3a-
BHCHMOCTH OT TOTO, HAICKOJLKO YAOBJACTBOPHTENbHO paboTaeT Cyl,
HACKOJBLKO er0 ACHATeNLHOCTBIO O0CCHCUCHO OCYLUECTBJEHIE B CTPaHe
IPABOCYIHA.

B 3HAuHTCILHON CTEMeHH MMEHHO 3THM CTDEeMJICHHEM OXDaHHTh
aBTOPHTCT cylda o6DbACHAETCS H OOSA3aTeJLHOCTL OTMEHB! pelleHHH
HJH TIPHTOBOPOB, NOCTAHOBJGHHBIX ¢ HapYLUCHHEM NPONECCYAJbHBIX
NpaBu], NpeiyCMaTpPHBAIOLIMX 5JEMEHTAPHBIE rapaHTHi Hadjexame-
ro xayecTBa cynebuoii paGoTel. BO BCeX 3aKOHOJATENLCTBAX CONEp-
HATCH TOCTaHOBJEHHA, ONpelessiOulde YCJOBHA, NPH HAJNHYHH KO-
TOPBIX CYyJeOHbIl npHroBop Wi cyAefHoe pelueHHe He MOTrYT ObITh
NPH3HAHLl NPABHJILHBIMKE B KOTOphle TPeOylOT uX 6e3ycaoBHOHA OTMe-
Hbl HJIH H3MEHEeHH.

BypxyvasHble 33KOHOLATeNLCTBA CBOHMH INPOUECCYaNbHO-KACCAN -
OHHbIMH WJH PEeBH3HOHHBIMY TNpaBHIaM# BCEMepHO craparTed ofec-
NeYHTL TaKoe HanpaBieHHe paboThl CYAOB, KOTOPOE IOJHOCTHIO OT-
Beyaso 6wl KIaccoBHIM Boxieneuusm Oypxyasuu. Cynebro-Kacca-
UHOHHAA NPAKTHKa OYpXKYa3uoil IOCTHIHK AaeT THICAYA NPHMEPOB
TOTO, KakK MaJjefillee OTCTYNJ€HHe CyHa OT KJaccoBOR JuHuH 6yp-
KYa3HH BhI3LIBaeT HeMelNJIeHHOe H TOYHOe Dear”poBaHHe CO CTOpO-
HBl BBIWECTOSIIHX KOHTPOJbLHBIX CYAeOHBIX OPraHoB, NYCKalOUIHX B
XOL B COOTBETCTBYIOMIMX CJYYasix BCe MCKYCCTBO HOPHIHYECKOrO
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KPIOUKOTBOPCTBA # IOpHAMUeCKOH coducTHrd. B 3TOM OTHOUIGHHH
OCOGEHHO TNpeyCleBaJ, HANPHMEP, B ITOpeBOJIOLHONHOW Poccuu
[TpasuTespcTByiOmEl ceHaT, cTAXKAaBILWI cebe NeUalbHYIO CJABRY
CBOMMH IIPECJOBYTBIMH  «CCHATCKHMM PA3LACHCHUSIMMY, ABIABIIMA-
MHCS  3a4dctyio  HPSIMBIM  H3ACBATCILCTBOM  HAX  COBCTBCHHBIM
3aKOHOM, HO 3aTO IOJHOCTBIO CJYJSHBIUHMH HHTCpecaM IapCcKoro
CTPOSL.

BypxyasHoe upaBo PeBHOCTHO OOCPEracT ABTOPHTCT CBOCI'O CYAA,
SHEPrUIHO JOGHBASICh MAKCHMAJMIOrQ BJAUANHS Yepes cya ua  «of-
EeCTBO®, 1A HACCOJEHHC, DTO BIOJHE CCTCCTBCHHO, TAK KAK B 4ABTO-
PUTCTHOCTH CyACCHEIX NPUIOBOPOB M pemeunii H  3aKJHOUACTes
OCHOBIIOH HCTOWNHEK 3TOr0 BJHIIE. ABTOPHTCTIOCTH PeuleHnul ¢Boe-
ro cyAa Oypxyasuas I0CTHIME JOOHUBICTCH HYTCM OQCYLHIECTBICHHS
HCKYCHO M TOHKO HOCTPOCHNON CHCTCMLI MCPOUPHSITHIL, SIKOOLL Oe
PACIUIIIKCS. U& TPHHUHELL «PABCHCTBU», «CUDIBLIIMBOCTHS,  «JCMO-
KPATHMHOCTHY H T. A. W T. 1L Dypxyasuast cyjneinas MaliBud, Kak
¥ BCa OypxKyasuast rocyaaperneiyiast Mannn, Aciersyer npw no-
MOLTH HACHJIMSL, OOMAla, JCUICBON JICMArOIHH, HOAKYUA CBOUX Cynell
BOSIKHMH JIPHBHJACTHIMH W HPCHMYNICCTBAMM, BOCURTAMHS B HHX
ONPENECNIeUHON IICUXOJOrHH, HABRKOB, TPAMMIHYE, 0GCCHOYHBAIOHY
. PaboTy CYLOB B XKCJATEALIOM AJist OYypaYyasHH HalPABJICHHH.

[MpunnunuaipiHo HHaue OGCTOHT JCJIO B COBCTCKol  cyneGuofi
CHCTeMe.. ABTODHTET COBCTCKOT'O CYJa OGYCJIOBJIEH CHION COLHAJMM-
CTHYCCKOH IIpaBAbl, XKOTOPOH 0N CHYXKHT.

CoBercKoe NpaBo NPECACKYET 3a1aUp, NDHENMIHAALHIO HIBLIC, UeM
3aja4yd, npecnenyeMble BYyPiKYa3HBIM NPABOM.

CoBercroe COUHANMCTHYECKOE TIPaBO NPECTENYET 3aJayM, HanpaB-
JleHHble Ha NPEONOJIeHHE CONPOTHBJEHHA KJIACCOBBIX BpParos H HX
areHTYPHl JeJy COLMAJH3Ma, Ha obecleyeHyue 3aBepLIEHHSt COLMAJIK-
CTHYECKOTO CTPOHTENLCTBA M TOCTENEHHOTO TepeXojd K KOMMYHH-
3My. DTHM Xe 3aJauaM CJHYKHT K COBETCKOE IPOHeCcyanbHOe Npaso,
ONpeReNAIOUIee YCNOBHA H TOPANOK JIEATEJIbHOCTH CJeICTBeHHBIX,
NPOKYPOPCKAX # cynebunix opranoB CCCP moofme ¥, B 4aCTHOCTH,
B 0GJaCTH BHIHECEHMS CYHeOHBIX pelleHuil W IIPHIOBODOB, a TAKKe
OIpeNesisfioniee MeTONE ¥ GOpMBl MX NPOBEPKH H HCTPaBJICHHS.

B oroit nocnennel 061acTH COBETCKOe NPABO YCTAHABAMBAET DI
MPaBHJ, O0ECNeYHBAOWUX TNPaBUIBHOCTE W 3aKOHHOCTH CYAESHLIX
pelleHHH W TPESYIOLIUX HSMEHEHHS HJIM OTMEHBl 3THX DEIUCHHH B
Clydde HapylieHHa CYAAaMH COOTBETCTBYIOIIMX 3aKOHOB.

ABTODHTET COBETCKOIO Cyna OGYC/IOBJGH BENHNHEM MPHHILHIIOR,
KOTODEIMH OH PYKOBOICTBYETCSH, BENHUMEM 3anad, CTOAUHWX nepex
HAM XaK Tepej CyLOM COUHaJACTHYECKOIO TOCYA2PCTBA paboymx M
KpecThsH. COBETCKHH CYJ — POXHOe IETHILE COBETCKOTG FOCyHap-
CTBa, IMIOTE OT IJIOTH M KOCTH OT KOCTH HOBOTO, COLMAJHCTHYECKO-
ro obutectsa. O COYXHT MHTepecaM TPYASALIEXCH, MHTEpecaM Ha-
pona, OH-—HAPOJAHBIE CyJ B NIPAMOM MW HCTHHHOM CMBICJE B3TOTO
croBa. TaxoBO e M COBETCKOE IIPABO, B YACTHOCTH COBETCKOE MpO-
IeCCyanbHoe IIPABO. ,

12



CoBerckoe mpoueccyansuoe mpaso ofecreuynBaeT cyaeBHoH ned-
TeJBLHOCTH BCC YCJOBHS, HEOGXOAUMBIC U YCMEUIHOr0 PaspelleH s
CTOSIIIIHX Mepef COBETCKHM cymoMm 3anau. OanuM W3 TaKHUX YCJIOBHH
SBJSETCA COOMONCHHUE NPABHJI, YCTAHOBACHHBIX 31KOHOLATENEM B Ie-
JAX TAPAHTHH IIPABRILIOCTH TEUCHMS CAMOro IIpollecca paceMoTpe-
HESA CYACOHBIX J(CJ1 W BLIICCCHHS NPaBHJILHBIX, T. €. COOTBETCTBYIO-
MEX DaKTHUeCKUM YCJHOBUAM M TpeOOBaNMAM 3aKOHA, CTPABeILJTHBLIX
pellleHHil 110 ITHM JiQJIaM,

3akoH NPCUABHAHT BO3MOXIOCTDL HAPDYIUCHMS 3THX ycjoBuil. B ciy-
gac ITOTO Hapyenust cyjeOublit 1IpHroBop HIHM cylebuoe peulenne
CTAHOBSITCST HCIIONHOICHIDIME, TCPSIHOT CBOI CHJY W BIEKYT 34 CO-
Goil MX H3IMEUCHHe HAW OTMCNY.

Tak, cr. 26 «Ocuos yrogosnoro cyronpouasonctsa Cowsa CCP
W cotosnsix peenyGiuk» (C3 CCCP 1924 r. Ne 24, cr, 206) ycranas-
JHBACT CJACAYIOUIHE OCHOBMILGT JLST OTMCHLL UPNIMOBOPOB: a) HApY-
prenne  GopM  CYRONPOHBBOJCTSI, KOTOPOC HOMCUIAJN0 CYAY BCECTO-
POHHC PACCMOTPOTL 0O ¥ IOBIHSJIO ML MOIJO TIOBJMSTE HA BbI-
HOCCHHE NPABHABLHOIO HUPHEOBOPA, M 0) HCUPABMIGLIOC TPHMELEHHe
naKka3anus,

Crarpit 413~ 415 YIIK PCOCP 11 coorBeTeByIonye UM CTaTbH
YrOJOBHO-IPOUCCCYANIBIX  KOJICKCOB JIDYTEX COIO3HLIX  pecny6nuK,
YKA3KIBASL OCHOBANUS K OTMCHC NPHIOBOPOB B KACCANMOHIIOM TNOpPSiA-
KC, TIPAMO TOBOPAT o TAKUX Hapyuicuusix $hopM CyLoNpOU3BOICTBA,
KOTOPhIE «...TIOMCIIAJM CYRY BcecTopoune pasobpars hejio HW IO-
BJMSIIM HJIM MOTJIK TIOBJHATL HA BBIHECCHME NPaBMILEONO NPHIOBO-
pax.

K uncay STHX HapylleHHI OTHOCSTCS TakHe OOCTOATENLCTBA, KAk
HeJOCTATOYHOCTb H MHeNPaBHUILHOCTL ITPOBEIEHHOTO CJEICTBHS, CV-
IecTBEHHOE HapylueHHe ¢OpM CYIONPOH3BONCTRA, HapylieHHe HJH
HeNPABHJLHOE NpPHMCHCHHE 3aKOHA, SIBHAS HECNPaBelJIMBOCTL TIPH-
rosopa. K uucny TakKux HapyLUEHWI OTHOCHTCS Tak¥Ke HENPaBMIb-
HBIH COCTaB CyJa, HENpaBHJIbHOE HCTOJKOBAHME 3aKOHa, paccMoTpe-
HHe JeJla B OTCYTCTBYMe OOBHHAEMOro B CJyuasx, KOrja 3TO He Pas-
pellaeTcs 3aKOHOM, H T. k.

Takum of6pa3oM, B caMOM 3aKOHe C JOCTAaTOYHOH peIIHTeNb-
HOCTBIO NOJYEDKHBAETCS BAXKHOCTb COOMIONEHHSI CYIOM TeX YCJO-
BUH, HaNMYyMe KOTOPBIX, 0 MBICJAK 3aKOHOIATENS, NOJIKHO IapaHTHd-
poBaTh TNPaBHJIbHOCTH CYHEOHOTO IIPHIOBODA.

Hapymierue sTuxX ycJaoBuii NOJXKHO BIeubs 3a co6of, Kak IpaBHJo,
OTME@HY IIPUrOBOpa HJH ero HCHpaBJicHHe B YCTAHOBJEHHOM 3aKOHOM
nopsiake. B ciyvae HeBO3MOMKHOCTH HCIIPABJIEHWS TPHIOBOpa IIpH
KaCCALIHOHHOM PacCMOTPEHHH IeJia OHO NOJXKHO OLITh TepenaHo Ha
HOBOe paccMorpenue. IIpHroBop MOXKeT NOYMTATHECS IPABOCYIHBEIM
JHWB B TOM cJaydae, Korga OYAYT HCKJIIOYEHE! BCe COMHEHHS B ero
060CHOBAHHOCTH ¥ NPABUJBHOCTH. B COBETCKOM NpOIecCyajbHOM
npaBe STOT NPHHUHI BHIPAXKEH C HanbOJblleil TOC/Ie0BATENBHOCTEIO,
B TIOJJHOM COOTBETCTBHM C OOINKMMU HPUHIUMIAME COBETCKOTO CyHeb-

HOI'O Tpomecca, SIBASIOIIEr0oCA CAMBIM JeMOKPATHIECKUM IIPOIeccOM
B MHEpeE.
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§ 3. JleMOKpaTH3M COBETCKOIC NPOIECCYadbHOro npaba
B cyaebHOro npompecca

ITocoezoBaTe bHBIH COUHANHCTHYSCKHH AeMOKDAaTH3M COBETCKOro
cyaeBHOro mpomecca ofycjoBiuBaerca caMofi OpraHU3auUHeEeH
COBETCKOTO C€yZIa, SIBJIOLIErOCS HAPOAHBIM CYAOM B NOJJHHHOM
cMBICsIe 3TOTO cJosa. OH oOycnOBIWBAETCH, MHajiee, METO LaMXu
paBoThl COBETCKOTO CyAa, JHIIEHHBIMH Ol0poKpatuueckoro dopma-
JH3Ma, TOTO, UeM HACHIHIEHA JesITeNbHOCTL OYDPIKYasHBIX CYNOB, Ie-
TYIIAX NayTHHY OPHAHYECKOH CXOJACTHKH H KploukorBoperBa. [e-
MOKDATH3M COBETCKOI0 CYZe6HOro mpormecca 0OYCJAOBJIHBAGTCH, Ha-
KOHEL, 3aJayvyaM# COBETCKOIO CYyXa, He TONLKO Kapawouiero, HO
H BOCIHTEIBAIOWIEr0 M MEPeBOCHHTLIBAIOLIETO OTCTAJBIE 3JCMEHTHI
obmecTBa. B 3rolt BocmHTaTeNbHOW paboTe COBRTCKOrO Cyna 3a-
KII0YAeTCH UPHHIMIHATLHEAA OCOBEHHOCThL COBETCKOUO UPABOCY XU
KaKk ONHOIC M3 CHoco60B NOBBILEHMA KYJbTYPHO-NOAXTHUECKONO
YPOBHA MacCC, XKaK ONHOLO H3 CIOCOO0B IMEPCHRJKH NCHXOJIOIHM JI0-
ned, HCKODEHEHHA M3 HX CO3HAHHS CrapblX, KauuTaaucTHHECKUX
TEePEKHTKOB. '

Bypxyasgomy «npasocyguio» uyxiaa sta (ymxkuus. Bypxyasuoe
«MpaBocynue» — 370 MoJsox, KOTODOMY IPHHOCATCA KpPOBaBble Ye-
JIOBEUECKHe JXepTBhl. Dypakyasubiit cyx, xax u OYpKYasHuld 3aKoH,
mpexcTaBisgeT cofoff crpaltHoe OpPYyAMEe NOJABJIEHHS W YCTpalleHHd,
MOMHOXEHHBIX HA YMCTBEHHOEe M HDaBCTBEHHOE pacTJeHHe Jioneil.

CoBercKoe InpaBocynue, HaoGOPOT, — 3TO [HIAHTCKAS KYJbTypHAas
CHJIa, HallpaBJeHHas Ha 60ppOy MOPOTHB COXPAHMBIIKXCA elle B CO-
3HAHUH JIOAEH NEepeXKUTKOB, «TPAlHUHH KamUTAIM3Ma», MellaloIlHX
JleJTy COMMaJMCTHYECKOTO CTDOMTENBLTBA, 3TO CHJA, OPraHH3yIOLLas
MacChl, BOCIMTBIBAIONIAsT BOJIO, COMeHCTBYIONAS YVKPEIJEHHMIO HOBBIX
TpaguUMB, HOBOHU, COLMANHCTHYECKOH TICHXOJIOTHH.

Bynyun aGCcoMIOTHO He3aBUCHMBIM, OGDEKTHBHBIM H GECIPHCTPacT- .
HEIM B CBOeM orgomenmt K (axrtaM, sBIeHwsM, COOBITHSM, MOX-
YHHASCH HCKJIIOYHTEIHHO 3aKOHY, COBETCKHH CYI BBHINOJNHIET TAKIKE
pOJIb INPOTAraHiucTa HOBOTO IIPaBa, HOBOrO, COIMaJUCTHUECKOTO
NPaBOCO3HAHUSA, CHOCOGCTBYS YKPEIJIeHHIO B OOIIeCTBe HOBLIX IIpH-
BbIYeK, HOBOTO OTHONIEHHS K TOCYAAapCTBY, K TPYAy, K CBOHM 0O0s-
3aHHOCTSIM, K CBOeMY Ioary. B 3ToM cMbicjie IesiTeNbHOCTh COBET-
CKHX CyneCHBIX OPTraHOB, OTBEYAIOIIMX BCell NPaKTHKON cBoel pabo-
Tel 3a7a4aM OopeOHl 3a counuakwsM, 3amadaM mnepeycrpofictsa o6-
HEeCTBA HA CONHAJUCTHYECKUX HAYaJaX, SABIACTCH NeSTelbHOCTBIO
rOCYZNAapCTBEHHOH, NOJUTHUECKOH B IUHPOKOM CMBICHE STOTO MNOHSA-
Tad. B 3TOM cMBIC/e HAagO TNOHEMAThH CJ0Ba JIeHHHZ 0 COBETCKHX
Cynax KaK «IroCYyNapCTBeHHO~TOJMUTHUECKMX cymax». CoBeTcKue cy-
Ibl AaKTHBHO Y4aCTBYIOT B F'OCYHXAaPCTBEHHOM CTDOUTENBCTBE, SIBISAACH
OPOBOXHUKAME NOJHTHKH COBETCKOr0 FOCYIAPCTBA. OTa MNOJMMTHKA
HanpaBJieHA Ha YHHYTOXKEHHe CONPOTHUBJIEHHA NENY COLHaJM3Ma Co
CTODOHH €r0 BParoB, Ha yKpemnJeHHe NHKTATYDH NpoJieTapHara, BJja-
CTH COBeTOB, YBaXeHHMA K NPaBHjIaM COLMAJIHCTHYECKOTrO OOIe3KH-
TS, TOCYAAPCTBEHHOH IUCLHIJIHHEIL. .
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«Korna b nepexomum or B.U.K. x rocymapcreenno-noauruue-
CKHM CyJaM, TO Hal0 CKa3aTh Ha CDLE3Me, — FOBOPHJ JIeHuH, — yTO
Mbl HE NPH3HaeM CYZOB BHEKJACCOBBIX. ¥ Hac NOJUKHBI GHITH CYIH
BHIGOPHEIE, NPOJIETAPCKHE, W CYABl JOJXHbl 3HATH, YTO Mbl HONIyCKa-
eM. UseHsl cyZa LOJDKHB TBEepAO 3HATL, YTO TAKOE I'OCYZAPCTBEH-
HEIM KalHTaJMsM» 1,

B nmene yKpenJeHdss TOCYNAPCTBCHHOH INHCUHMJMHLI COBETCKUH
CyA HurpaeTr Bbaalomyocsa pods. Jlenwir B 1919 1. moxuepkusad,
yTO, PA3PYIIHB OYPHKYasuylo cyinebHYyI0 CHCTEMY, MBbl CO3MaNH U3
cyaa To, 4To Hago. «Mul cosnanu, — rosopua  Jleum, — oprausl,
gepes KOTOpPLIe He TOJMLKO MYMUHHBIL, 1O H MKEHIIHHLI, CaMbIi OT-
cTadbill W HenoABHAKIBIL 3JICMEHT, MOI'YT OLITH NMPOBENCIB! [IOr0JOB-
HO» =.

TpeGyst pacnpocTPaHCHHs JICATCILIOCTH CY/IOB €..Ha BCIO TPYAO-
BYIO JKH3HB CcTpanbiy ¥, Jiennu yrsepiuan, aro JRL opofuse Cy-
as cymeioT mobHrsest 1™oro, urolGnl Yy Hae Obla NOAJNMHHO PeBo-
JUOILHONHASL BJACTD, & HE «HOMTO KHOQACOOBHOCS.,

Cyn B COBCTCKOM rocynraperse, no Jlenuny, raxum ofpasoM, He
HPOCTO ONHOG H3 OGBIUMBLIX TOCYMAPCTBOHHMIX YUPCKJICHU, oo w3
OGLIMHLIX ¥ OPJAMUADILIX 3BCHLEB rocymapersenioll cucremst. Cyn —
5TO YUPEKIEUNC, KOTOPOC XAPAKTCPOM CBOCIT JCATeNLHOCTH, BOEMH
0COGEHHOCTAMI CTOSAMIKX TEPCA HMM 3alay, ceocofpasMeM npuMe-
HIEMBIX HM MCTONOB paloThl IOCTABJCHO HA 0co60e MECTO BO BCed
CHCTEME TOCYNAPCTBEHHBIX OpraHos. KiMemsmo B cuay ocoforo np-
CYLIETO COBETCKOMY CYAY 3HAYEHWS M ABTOPHTETA 3TOT CyJ Mrpaer
TAKYIO BAXKHYIO POJs B HEJE IOCYNAPCTBCHHOro yupasienus. Mmen-
HO B CHJIY 3TOr0 ABTOPHTCTA HA COBCTCKOM CYHE ¥ JIEMHT Taxas
OTBETCTBEHHA 3ajaua, Xak 3anaua ofecHeunTb CcTpoxKaliee npo-
BeleHHe INHCUHNAMHBI H CAMOJHCUMIJIHHBI TPYAAILHXCH 4,

CoBeTckHii CYyI €CTb BMeCTeé C TEM Opral HeNOCpPeACTBEHHOTO
VYaCTHS MacC B YNPaBJSHHM I'OCYAaPCTBOM.

JlenrH mucan: «[pamKjase XOJXHBI Y4acTBOBaTb IOTOJOBHO B
Cye M B yUpamjeHum cTpassl. M AAs HAc BaXXHO MpHBNEYEHHE K
VIPABJIEHHIO IOCYZaPCTBOM I[OTCJOBHRO BCEX TPYIASLHEXCHY .

YuacTHe TPYINALIMXCI MacC B pacCMOTPEHHH CcyJeOHBIX el
B BLIHECEHHHM CYHeOHBIX pelueHdii W UDHIOBOPOB, 3aTParWBalOIUX
BaxKHeflIe HHTEpeCHl rpaKX2H W rocynapcrsa, HMeeT CcaMo Mo
cefe THraHTCKOe BOCOMTATENbHOoe H IOJHTHUECKOe 3HageHHe. ITO
3HaYeHHe OHO HMMEET Ja’Xe HEe3aBHCHUMO OT TOre BJHSHNA, KOTOpOe
pelUeHHsi ¥ TNPHrOBOPBI CYJAa OKa3hbIBAlOT HAa O6IIecTBO, OPraHusyq
COOTBETCTBYIOIIAM 00pa3oM MHEHHe H BOJIO JIOAEH.

1 Tenmy, v XXVI, cmp. 262,

tJlewwn 1. XXIV, crp. 144

$Jleswn, 1. XXII, ctp. 425.

¢ CM. TaM xe, cTp. 424. Poap COBETCKOrO cyfa B LeJge YKDelIeBHs rocyxap-
CTBeHROH ® OOUIecTBeHHON MHCUMIINHH B HOCHelIHee BpeMs TOAYEPKHMBAETCA C
ocofoll cuiloft TaKMMM aKTAMH, Kax ykas [Ipesunuyma Bepxosmoro Cosera GCCP
oT 26 wmiona 1940 r. o BBeZeHMM BOCHMHUacOBOro paboyero mus H 6opnbe C
IPOrYJIaMH.

S Jlegun, 1. XXII, cTp. 354.
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JIeHKH BBICOKO ILEHMJI POJIb H 3HAYCIIHE COBCTCKOTO CYAd B rocy-
HAPCTBGHHOM H OOIIECTBCHHOM CTPOMTCILCTRE. |

B 1921 r.,, ropopa o OGopube ¢ pojokwroil, Jlewmn TpeGopasn
«...00513aTCaLHO 3TOH ocenbio 1 3umofl 10211022 v nocrasit, na
cyn B Mockne 4—6 e/l 0 MOCKOBCKOIT BOJIOKITTe, Ho00pas chynii
KIOSIPUE» U CACHIB M3 KAKAOO CY¥I4 HO BN TIHYCCK O ¢ A0
B nmene ¢ Bogokwroll mo uarotoBJendio miayros  Payaepa  Jlenmu
MOJUePKUBAJL 3HAUCHHUC TYOJHUHOIO CYN& HE C TOUKM 3PelHs HaKa-
3aHMA, 1 C TOUKH 3peHHs «..1YOJHMROIL OTJACKH H PA3PYLICHIsT Bee-
obuiero yOexkmeldss p Henakazyemoctio sunosunx» & Jlemon 1pedo-
B4l YMCUbSL MPHMCHSTD «..JAME PEB OO IMO IO e IPABOL o
3aHAe TOKAZBIBATL CHOTCMATHACCKI, YHOPHO, nactuoitiupoe ui
paze O6pPA3LOBLIX UPOIECCOB, K K L0 JAGETH O yMOM 1 3uep-
rueiis 3.

Orkpnrtbie cyncOusie uponeccsr nmeor B CCCP cme oo 3ia-
YCHHE, HTO ONH MOOHIMAYIOT BUHMAHHCE OOIOCTHA, HAPOLL M Hil-
G0JCC OCTPLIX I BAAKHLIX MoMCeHTAX OOPLOLL ¢ BRATAMI COIMAMIIMA,
OrxpeiTiie cyjneSunie nponecccit 3 CCCP pocmierimmor Maccht to-
Ka30M 3J1Q, DPA3OGJQUCHHCM  BOHMCCKHX  «Maxiuliaigdly  riacconoro
Bpald M Qo arCilTypuf, YKPOWJSs OGJHTUJLIOCTE MACC, YRPUILST HX
NPeRaHHOCTE ANy COMMANHCTHUCCKOrO orportTeanerna. Bowroft pa-
6oTe COBETCKOI'0 GYAA 3AKJIOWACTCS ¢I'0 I'poMajptoc o6uLeerselno-
TOJNUTHUCCKOE 3HadeHHe. Dra paboTa AT CoBCTCRHT CYA Kpyil-
HEHIIMM (HaKTOPOM GOpLOLl 3@ COUHAJIHZM, MOU(HbLIM OPYAHCM 1IPO-
JNeTAPCKOH IOUKTATYPLL.

§ 4. 3agayu coOBeTCKOro Ccyjaa .

Tlepen coBeTCKMM CyZOM B KauecTBe BaxKHeHmell 3anaym CTOMT
3amava, NPeKPacHo BhIPaXKEHHA® B cT. 3 3aKOHA o CYLOyCTpoOiicTBe
CCCP, cO0O3HBIX M ABTOHOMHLIX PECHYOJIMK B CHEAVIONIMX CJIOBAX:

«COBeTCKHH CyA, TNpPUMEHSiE MEpHl VYIOJIOBHOrO HAKA3aHHS, He
TOJBKO KapaeT MNPECTYNHHKOB, Ho TaKXKe HMeeT CBOeil HeJabio He-
NpaBJeHHe W INepeBOCNUTAHME ITPECTYIHHKOB,

Beell coelt HeATenbHOCTBIO CYA BochuThiBaeT rpaxkpay CCCP s
IyXe NPeNaHHOCTH POJNHHE W JeJy COIManu3Ma, B JyXe TOUHOLO M
HEYKJIOHHOTO HCMOJHERHT COBETCKHX 33aKOHOB, GEpeHOrc OTHOIIe-
HHA K COUHAJHCTHMECKOH COGCTBEHHOCTH, HHCUHIJIMHBI TPyJa, YecT-
HOT'O OTHOIIEHHS K TOCYJapCTBEHHOMY H OOUIECTBEHHOMY ROJTIY,
YBaXeHWs K INPaBWIaM COUUAJNHCTHYECKOTO OOLISKKHTHI®.

Hu onna crpana 8 mupe, kpome CCCP, He 3HaeT TaKOro 3aKOHZ,
KaK Halml 3aKOH O CyXOYCTDONCTBE, W TaKo# cTaThk 3aKOHa O Cyn0-
YCTPOHCTBE, K4K TOJNBKO YTO LMTHPOBAHHAS CT. 3, B HCKJIOUHTEJL-
HO SIDKOH M CHABHOH (opMe BHIpasHBUIAf BCIO TIYGUHY NPHHLATIOB
COBETCKOTO INpPaBOCYIHA.

T JTenun 1 XXIX, crp. 403.
*Tam xe, ctp. 412,
*Tawm xe, crp. 419.
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CoBeTcKuit CyA B KayecTBe ONHOI'O H3 MOTYIIECTBeHHEHINEX phI-
garoB peryJaupoBanust OOGLIECTBEHHBIX, COLWAJHCTHUECKHX OTHOLIE-
WM MOJIL3YCTCS B OCYIIECTBJICHMM CTOSLIMX Iepel HHM 3amad Me-
TOJOM NPHHYXKICHHS B MeToZoM YOeXIeHHs, Kapasg H BOCITHTHIBASA
noLei, Hapywalomwux o6WeCcTBeHHYI0 ¥ TOCYLAPCTBEHHYIO THCIIHI-
JIKIy, CTAHOBAIMMXCA Ha IYTb INPeCcTyIJeHui.

Ha XVIII covesne naprum tosapuny, MoJjoTOB, yKashiBad Ha SHA-
yegue OGOpLOBI COBETCKOro I'OCYyHApcTBa ¢ BparaMu COIHATH3MAa,
MOAUCPKHBAJ B TO XKe BpeMms suauenue 60pnObl H 3a yKpemaeHHe
TPYROBOI H oOWCCTBOHHOH NMCHMIIKHELL, 60pnbbl 3a mepeBocmUTa-
HHE OTCTANBIX cjoen lacedemnus. Tosapuu MoJsioTOB rOBOPUN O CO-
BCTCKHX ICPCAOBHIX JHOAAX, 31 KOTOPBIMH CO3HATCJBIG WIET I10-
plasasoniast Macca paGouwx W KPECTbAH, YECTHO H CaMOOTBEPXKEHHO
GOPIOLHXCSL 30 CONHANM3M  IIOX PYKOBOJACTBOM GOJLIIEBHCTCKOH
naprii. B nonasisnongefi Macce paloudX ¥ KPECThAH KHBYT BeJH-
KHC [PHHIAULL KOMMYHH3MA ¥ BCJWKAs NATPHOTHUECKAs INpenaH-
HOCTL CBOCH COUNMAMMCTHUCCKON poaMie, NoXHAMAIOWHe HA NOLBH-
'Y MHIJAHOBHBIC MAcCHl TPYNSIUTHXCS.

Ho npu BCoM TOM CPOAX TPYASILUXCS HAXOLMUTCS elle HeMAaslo oT-
CTAMBIX W HEAHCIHIHIHPOBANILIX JIORCH, rpy60 HapylIalOUIMX HH-
TEPOCHl CBOEIO KJeca o cpoero jaena. O6 3THX MONAX TOBaDHIY
MoJaoTOB TOBOPAI KaK 00 YypOnax, Kak O TaKHX JIOAAX, CPeiH Ko-
TOPBIX BCCHMA MKHBYUM MENKOOYDKYas3Hble NMPUBLIYKH.

Topapuuy MonOTOB rosopwsl O HEKOTOPDOH YacTH HE TOJBKO
CAYKAIMX H KPeCTbaH, HO H paboumx:

«Ho u cpenu palourx, He TOBOPA Yyke O CJIYXKAUIKX, BeChMA2
KHBYYH MCJKOOYpKyasHsle npUBBIUKK. Eule He Mano Takux, KOTO-
pble TOTOBB ypBaTh 1Jd cebs y rocyjapcrsa nofonpimie, a TaM
XOTh TpaBa He pacTH. [losToMy HyxHa 60pe0a 3a HHTEpecHl rocy-
[apcTBA M 33 YKpeNJeHHe TPYLOBOH NMUCHMIVIMHBEL B HAaIMX Npen-
NPUATHAX ¥ YUpeXMeHMsAX, HyKHa 60pb0a C JIOIBIPIMH, PasTUIbASA-
Mu ¥ JetyHaMu. CpelfH KpecTbfH TaKXKe He Majo ee TaKWxX, KOTO-
DHIM HeT fejia He TOJBKO JO HHTEPEecOB IOCYyNapeTBA, HO W IO HH-
TepecoB CBOETO KONX034, KOTOPHE LYMAWT TOMBKO O TOM, HYTOOH
ypBaTh IJast cebg nmofoablie w y rocygapcTsa ¥y KOJXos3a. U 3gecn
HYKHBI Cepbe3Hbie Mepel B 00JacTH YKpEIyIeHUs AUCHHIIAHBI U B
06aCTH BOCIUTAHWA. De3 Takux Mep, 6e3 ycuiaeHHo# paboTsl IO
BOCTHTAHUIO TPYISIIMXCA B JyXe YKDeIUICHHS COUMANACTHYECKOH
CO6CTBEHHOCTH H DOCYNApCTBA, HENB3S OTCTANBIX JIOJed NpPeBPaTHTh
B CO3HATEJbHBIX H AKTHBHBIX CTPOHTEJeH KOMMYHH3Ma» l.

B Iejie BOCTMTAHHS YYBCTBA YBAXKEHMH K COIMANHMCTHHECKOH COB-
CTBEHHOCTH ¥ NPEeNAHHOCTH GOLHATHCTHYECKOMY ['OCYZapCTBY COBET-
CKOMY CYAY NpPHHANJEXUT KPynHas pOJb.

CopeTcKHE CYZ cogeraeT B CBOed NesTeNpHOCTH E 3aladd Haka-
3aHMS-Kaph! ¥ 3afau HaKa3aHUA-BOCTIATAHMS. Ho 9To ero KauecTso
NpsIMBEIM 0Opa3oM CBfISAHO C TeM, HacCKOJbKO yOenuTesbEo Cyn Aed-

1 Monortos, Tperufi maTWIeTHHE 0OJaH DAa3BHTHA HAPORHOTO X03afcTsa
CCCP, Tocnonutmsgar, 1939, crp. 12
29623 R, 17
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CTBYeT, HACKOJbKO ero pafora, ero NPHrOBOD HAHM pelleHye, sapep-
manlge ero paGoTy, NOXOINAT IO CO3HaNMsl MacC, HACKOJLKO OHH
BOCTIPHHHMAIOTCA MACCaM¥ ¥ 3aBOEBLIBAIOT MX CEPANA MW  DPasyMm.
CoBeTckHuii CyA MOMKEH NpeXAe BCCro yMmeTh yOeluth, AOKA3ATh,
OJYAHMTE OOIECCTBENHOC BHHMAHME CBOEMY MODAJLHOMY BJHANHIO
g aBTOpHTETY. ¥6eduTh Macchl B IPABHJLHOCTH CBOHX pCIHIcHi, Ha-
NpaBJEHHLIX NPOTHB BPAMKECKHX OCTATKOB 3KCIJIOATATOPCKHX KJac-
COB M HMX ATEHTYPbI, MPOTHB KYUKH HENHCUHIAWHHPOBAUHLIX H D33-
NOXKHBIIAXCA MoXel M3 cBoero COOCTBEHHONO KJACca, - 3T0 HCKJIO-
YHTEJBHO BajKHas OGHIECTBEHNMO-MOJWTHUEeCKAs 3anaua. Taxas aana-
ga IMO-IJIEYY TOJBKO MOJIMHHIO JLCMOKPATHUCCKOMY, IKWIJHINIO Ha-
POLHOMY CYZLY, KaKHM SBJSICTCSl COBETCKMH Cyu.

Bor moyeMy B CyAeGHOM IPOIECCE HIPAET TAKYID CePLL3Nyo
DOJb, UMEET TaKoe CepbesHoe 3HAUGHHC BHYTDPCHHHS CTopoua ¢ynced-
HON MeATeNbHOCTH, T. €. COLCPMKAHHC TEX MW JAPYIHX HPONCCCYadhe
HBIX JelCTBHH CyZa, HX JOTHUHOCTDL, OGOCHOBAHHOCTDL, NPOJYMAaH-
HOCTb.

Ocoberuo 3T0 HAXO CKas3aTh 0 CYHXCOHOM npurosape K CyAcOHOM
PEIGHHHM, 3HAYEHHE KOTODHIX ONPEMENALTCH He CTOABKO HiGpaimof
CYZOM MEpPOR HaKa3aHMA UIM TPEeIMETOM IPAaMAAHCKOI0 CHOPA,
CKONbKO CHAOK CyneHcKo aprymeHTauuH, CHAOf NONOKOHHWX B
OCHOBY IIPUIOBOPa MJAH pEUICHUS XOBOXOB, uuaue nrosops, olocHOo-
BAHHOCTRIO H YOEIMTENBbHOCTBIO M3JIOMKCHHKIX B fpurosope (i
pelIeHHH) LOKa3aTeNLCTB.

Toasko TOT CYZeOHBIE NPUrOBOP MW CYyReGHOe DelleHKe OnpaB-
ABIBAIOT CBOE HASHAYEHHE MW CJYXXAT CBOEH 1ENH, KOTOPhle HCKJIO-
YaloT Kakoe OBl TO HA OBLIO COMHEHHE B CBOEH NPaBHIBHOCTH.

ITepen cynoM cToHT OCHOBHAS 3aJaya — YCTAHOBHTb HCTHHY, AaTh
IpaBHIBHOE, T. €. COOTBETCTBYIOUIee (aKTHUECKHM OBCTOATELCTBAM
nejia, NMOHHMa@HHe MAHHOTO COOLITHS, POJM KM [OBELEHHS B STOM
COGBITHH ML, GUTYDHPYIOIINX B MPOLEcce B KauecTBe OOBHHSEMBIX,
OTBETYHKOB, MOTEPNEBIIHX MM KCTIOB, KaTb NPABHJALHYIO HOPHAHYeE-
CKYI0 M OOLIECTBEHHO-TIOJHTHYECKYI0 OLEHKY 3TOT0 TNOBELEHHUH,
ONpefeNHTh BBHITEKAIOIIWE M3 3TOH OUEHKH HPHIHYECKHe MNOCHen-
CTBHS (OmpaBAarh, OCYIMTb, HAKA3aTb, YHOBJETBODHTH WCK, OTKJO-
HHTb HCK H T.).

JT0 SHAUMT, UTO 3afava Cyda 3aKJIOuaeTcs B TOM, YTOGH IaTh
ACHBIA ¥ TOUYEBIH OTBET HAa BOTPOCH!, HEMOCPEJCTBEHHO CBS3AHHHIE
C paccMaTpUBaeMhIM CYLOM HeyoM. B npHMEHeHHM X YrOJOBHOMY
IIPOLECCY 9TO BOMPOCH 0 XAHHOM IIDECTYIVIEHHH, 0 KOHKp € T-
HOM BHHOBHHKE, 0 KOHKDEeTHB X YCIOBHAX NOArOTOBKM B CO-
BEPIIEHAA NIPECTYIIEHHSA, O TeX KOHK DPETHH X 00CTOSTENLLTBAX,
KOTOPEIMH 0GOCHOBLIBA€TCSl [PABHIBLHOCTD OOGBHHHTENBHEIX BHIBOIOB
B OTHOLNGHMY JIML, NDHBJEYEHHBIX K YTOJIOBHOH OTBETCTBEHHOCTH IO
AAHHOMY KOHKDETHOMY 'HeJy.

€ ymends HeOGXONMMOrO BHUMAHHS PaCCMOTPEHHMIO NOKa3a-
TEJIBCTB MO JeJy, MOAMeHSA CYHeGHYI0 KOHKDETHKY aGCTPaKTHLIMH
PACCYXKICHUAMH, HEPEIKO He CBA3AHHBLIME C PacCIelyeMBIMH CYLOM
06CTOATe/IbCTBAMH, HENOCPENCTBEHEEO He OTHOCAIIEMHCH K ey, cyR
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BaJaeT B CXeMaTH3M, BHIXOJAIIMBAET KHBOE CONEPKAHME Nena g
JdiaeT cBol paboTy TONO TPOMANHONO 3HAYEHHS, KOTOPOE OHA
HMEeT HJH JOJXHA HMMeTb INPHW NPABHJALHOM IOHMMAHHH CYNbLAMH
CBOHX 3344 M CBOMX ofssaHHOCTEH.

[TpaBHJbLIO OTPa3HTL B CYAeOHOM MPUroBOPe CYINHOCTE Lena,
C SICHLIM H JCJOBBLIM OOOQCIOBAHUGM KAXKIOTO BLIBOLA, KAXIOTO.
yTBePXKACHHS, CONEPHKALLerocss B INPHTOBOPE, C YKA3aHMEM, Kakue
AMCeHHO OOCTOATEJNLCTBA JeJa CYA CUMTAeT HMEIOIIHMH TO MWJH HHOe
3HAYEHHEe M KaKOe HMEITHO, B K4KOH Mepe M 10 KAKUM OCHOBAHUAM
Cyj oTBepraer Onuu OOCTOSTEeNBCTBA MW INPHSHART LpYrHeE, —— 3TC
upe3Bulvaiiio CJIOXKHAs ¥ OTBCTCTBEHHAs 3axava.

§ b. Hayka cyae6GHoro npasa W JXOKa3aTeJbCTBA

Pemeune sl sanaud NeJHKOM 3aBHCHT OT YMEHLA BJIALETh TeX-
HHKOI H JOrHEKOR joKasbiaumst, Hayxolt o cynelunlx A0Ka3aTeb-
CTBHX, HBJSIOWCHCH Baxupelulell vacTBO BCeH NAyKH O CYHONPOM3-
BOJICTBC.

Hayka o0 JOKa3aresnerBax, WM TCOPMS JOKA3aTeJLCTBEHHOIO
npasa, o BCeOBIEMY NPHSHAHMIO, SBJACTCH IMIaBHeHCH, LeHTpalb-
nofl TeopHelt Bcero cyrnefuoro upasa. |

PN NPOMECCYAJHCTOB IPWAAET 3TOH wacTH NpOLIECCYadbHOH Ha-
YK¥ TaKoe 3HayeyHe, UTo BeCh NPOLECC CBOAHT X MCKYCCTBY INOJb-
30BaThCH JOKA3ATENLCTBAMHA.

«Tak Xak pocToBepHoCTe npowejwero ¢Gakra, — YUTaEM MH Y.
npod. BaanumupoBa, — yCTaHaBIHBaeTCA NOCPEXCTBOM PacClefioBa-
HHS J0Ka3aTeJbCTB, TO BeCh YroJIOBHHIA nponece, co6CTBEHHO TOBO-
pst, CBOJAHTCA K cnocofaM coOMPAHUA W SKCIJI0ATALHM JTOKA34aTeJLCTB,
C IENbI0 BOCCTAHOBHTHL Nepen CyInbel0 npomejinee coObITHe, B Hau-
BO3MOMHO BePHHIX M NOJAPOOGHLIX ueprax». «M neflicrsurensHo, —
UPOAONIKALT OH, — BO3bMHTE KaKOH-HHGYIb KOAEKC YrOJIOBHOrO CY-
XONPOM3BOACTBA K MNPOYTHTE €ro BHHMAaTeJbHO: Bbl Haimere, YTO,
33 BBHIYETOM IIOCTAHOBJIEHHH, KacalomMXCH [OACYIHOCTH H PasHBIX
ODHOLIEHUH, BO3HHKAIOIIHX BCJEACTBHE COBOKYIHOH JesaTeJbHOCTH
HENOrO PSANLA OPraHoB, BeCh KOJGKC MNOCBAIleH NpaBHaM O coOH-
paHHH H TIOJb30BAHWM NOKA3aTeJbCTBAMM, MJs BOCCTAHOBJIEHHS
npolinoro ¢axra, COCTaBAAIOLLIEre NpeAMeT CyLeGHOTC HCCIAeLoBa-
HUA» L, - ‘

K npaBusiaM o TOM, KaK Hajnexur co0HpaTh NOKa3aTesbCTBA B
KaK HaJJIeXHT CyAbe HMK M0Jb30BATHCA ANA OTHICKaHHA HCTHHBI IO
uccaexyeMomy aeny, npo¢. BraguMupos ¥ CBOIHT BCE COAepKaHME
«JIOTHKH YTOJIOBHOTO [pOIECCa», B CBOI0 OYepeldb ONpeAe/ITioiel
coepiKaHde JHOGOro YIOJOBHO-IPOLECCYalbHOTO KOZeKca 2.

1BanamuMupos, Yuemme o6 YrONOBEHX jokasarempcrsax, CIIB, 1910,
cTp. 52,

* BentaM B cBoeM TpaKkraTe «0 cyHeSHmX nokasaTeascrsax» (Kues, 1876).
TOBODHT O «CYNefHON JNOTHKE», He Jejasd pasiHuHi MeXKy Bewo H# ¢GopMalbHOM
JNOTHKOR.
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Ho «norury yroJOBHOrO HpoILeccas Heab3s CBOJAUTDL XK OJIHM JIHIUb
npaBunaM coOuUpauus JNOKA3aTeJbCTB M IOJL3OBAMMS HMH, 1. €., B
KOHUE XKOHLOB, K NPOUECCyanbHoll Texsuke. JIOTHKa YroJoBHoro
npouecca, BONPEKH HEeNpaBHJbHOMY npencrasJdeuuio npod. Buapu-
MEDOBa, I'OPasio IUHPEe T e X H KKK NOKa3LiBAHHA, MIK N0Ka3aTeb-
CTBeHHOH TexXuuky. JIornka yroJioOBHOro npouecca lie HeUeplbLlBaer-
Cs OBHOH TOMBKO QOpPMabHO-IOpHAKUECKOll cTopodol Aena. B kaac-
COBOM CYI€ JIOTHKA IIpolecca OlpeAesercs pealbiblM COOTIIOUIe-
HHEM KJIaCCOBBIX CHJI B cTpaHe. B sro#l jnornke Hen30eXHO HAXOXUT
CBO@ BBIpAXEHHEe JOTHKa KJaccoBOH 60pn6kl, NOAUMHSIOWICH B KO-
HEYHOM CYeTe [eHCTBHIO CBOMX 3aKOHOB X0 H HCX0JL KaXXjoro
cyneGuoro npouecca. CaMmoe Bocnpisttie (akToB,  SIBJSHIOILIHXCH
npenMeToM CyZeGHOIrO pACCMOTPCHHS, CaMOe HOUKMMAalHe M IpuUMene-
HHC IOPHAMMCCKHX 3aKOHOB ITOABCPHKCHO JelCTBHIO 3akoion ofuie-
CTBEHHOIO DA3BHTHS, BJAMSANMIO TOCHOACTBYIOUIHX B crpaue obie-
CTBEHHLIX OTHOIIEHHME MW OOYCHOBNCHHBIX HMH B3CAALOB, MACH, Hie-
oJorui.

JefcTeuTeabHAg JOrHKa cygefuoro npoumecca, a CICAOBATENLIO
H YroJNOBHOrO npouecca, Oblia HPEKPacHO BCKphiTa JlcHHHEIM B
crathe «Q npoMmbuuneHHRK cynax» (1899 r), rme, pasGupas npe-
HMYILIECTBA TPOMBILJIEHHOrO CyXa Nepesl CyNOM YHHOBHHYLHM # pa-
sobnavag TOJJMHHHYIO CYTh OypXyasloi I0CTHUMH, JleHdH IoKasel-
BaeT OCHOBHOE COJEPMKaHue JOTHKKM OypyasHoro cypedioro npo-
mecca.

«...CynbU-uHHOBHMKY, — Nucag JleHwH B 3710l Crarbhe, — OUEHk
JacTO [OCTAHOBJAIOT NO paGouuM JesaM camble XECTOKde H Oec-
CMBIC/IEHHO-2XeCTOKHe HpuroBopsl. OT Cyldeil-uMHOBHHKOB HHKOIJA
HeMb3sl KIATh NOJNHON CNPaBEeNJHBOCTH: MBI YXe CKAa3aJM, YTO 3TH
CYAbH TpUHAAJEXKAT K OypXKyasHOMY KJaccy H Hamepel OHBaIOT
npexy6ex NeHEl BepUTh BCEMY, UTO TOBODUT (alpukaHT, W He BEDHTH
cnoBaM pabouero. Cyabd CMOTPHT B 34aKOH: JOIOBOp JHYHOrQ Hal-
Ma... M1 eMmy Bce paBHO, HaHuMMaeTcsi JH K GabpuKaHTY HHXKeHep,
Bpay, JupexkTop GalpHK¥ HJX HaHHMaeTCsd yepHopaboumi..» L
«CyapH-uMHOBHUKY 3a60TATCA 6OJBINE BCEr0 O TOM, UTOOHEL HEJO0
6p10 raafko no OymaraMm: Toabko Obl B Oymarax 6bII0 BCE B IO-
palKe, a 6GoJjblie HH A0 4ero HeT LeJa YHHOBHHKY, KOTOPHH CTpe-
MHTCS JMIIb ITOJY4aTh CBOE JKAJOBAHbe # BHICAYKHBATLCA NEpe]
Ha49aJbCTBOM» 2, '

TakoMy cyIbe-uwHOBHHKY, BOCCENAIOMEMY B OYDXKYas3HO-IOMeE-
IMYYgbeM cyle, JIeHHH TPOTHMBONOCTABJASAET CYABIO-palouyero M3 TIpo-
MBIULJIEHHOTO CYZAa, IPeACTaBJfOMero AJAs pabouerc Kjaacca H3Be-
CTHble BEITOXBI Jlaxke TIPH FOCHOACTBE KamUTANUCTOB.

B To BpeMa Kak AaJs CYIBH-UHHOBHHMKa OYIeT UMETh 3HAYEHHe
OIHO — (hopMaNpHBII 3aKOH, B To BpeMd KaK Takol cylbd He
3HaeT ¥ He NOHKMaeT, He XOUeT 3HATh, UeM K Kak IA0CaXIaeT pa-
Gouemy (abpUKaHT, YIPaBIAIOIMHE WM DPEeJaHHBIH XO3sIHHY Macrep,

‘1 Jlenxsn 7 II, ctp. 561.
*Tam xe, ctp. 560,
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TAK KaK OH JOCAXKIACT HA «3aKOHHOM®» OCHOBAHWH, — CYIbLA-pabo-
yuit BCEria BCTAN OBl 1A 3aILUTY PabouMx, KaNVIOIHXCH HA Tpy-
60CTh, HAXANLCTBO, BCAUCCKHE NPHXUMKE (HaGpPUKAHTOB H M2CTEpoB.
EcTeCTBEHHO, YTO OTHOUICHHE TOTO M APYroro CYALH — CYIbM-YH-
HOBHHKA, C OXHOI CTOPOUBI, ® CynbH-pabodero, ¢ mnvroff — X «mnpo-
mrenunM nepen maMH GakrtaMm» 6yaer pasauunoe. Pasmuuwoit Gyner
M HX JIOTHKa, paznnuHoili OyNeT B TOM ® IPYroM CJyyae M «JIOTHKA
TIIPOILECCas.

Tpusenennsiii OTPLIBOK w3 cTaThil «O NPOMBILJEHHBIX CYXax»
NMOKA3BLIBACT, UTO JellCTBUTENLHAS JIOTHKA CYHAa, JIOTHKA CyneGHOrn
npouecca, AANCKO He HCUEPNHIBAGTCS YCTaHOBJeHHEeM (dopManbHO-
IOPHAMUCCKHX JANHBIX W MEXaHHYECKHM IpPHMEHeHHEeM K HUM 3aKOHA.
CaMhule JOKA3ATCABCTRA, COCTABJSAIONIHE COMEPIKAHHE JOTHKH CY-
TeSHore MPONCeCed, e JMNennl cBoeit cofcTeeHHoM JIOTHKRH, ofyc-
NOBACHION KIACCOBHIMH OTHOUIGHHAMM H KJaccoBol Gopebol, opy-
HeM KOTODOI B PYKax T'OCNOACTBYIONIEr0 B IOARHOM OfILecTse
RJIACCA SIBJSHIOTCH M CYJ, ¥ NPOIUECC, W JOKA3ATehETBA.

B raazax CYNLH-TOMCINUKA, CYNBH-0YPKYE, CYIBU-YMHOBHHKA ONHH
W oTE KEe OAKTH, «T0KAZATCALCTBA» HMEIOT e OXHO U TO XKe 3Ha-
qerde M NOKa3aTeJALCTRCOHHYIO CHJY, YTO B IJIasax cynbu-padouero.
1o OOBACHACTCH DAINTHUHEM KJJACCOBOr0 IIONIOXKEHHS Cyned, pas-
JPMHEM HX NCHXONOrMH, MX HIEONOrHH, HX MPHBBIYEK, BCeH MX KJjac-
coBoOlt MIPHPOJBL

JIeRHH B NUTHPOBAHNON CTATHE TAK XaPAKTEPHSYET 3Ty KJIACCOBYIO
ocoBeHHOCTh 6yPX)YyasHoro cyibi: «Cy I b S-YHHOBHMK 3arysHyl
B pafouyyio KHHDKKY, NPOYMTas MNpPABUJIO, — K OoJblle CIyIIaTh HH-
Yero He XOuUeT: HapYIUeHo, HECKaTh, NPABMIIO, TaK W OTBedai, a 1
Golpille 3HATH HHYEro He 3Haw. A BHOOpPHBIE CYABH H3 XO-
3geB ¥ paGoYWX CMOTPAT He HA OIHH TOJNBKO OYMaXKH, a ¥ Ha TO,
Kak Oejo B Xu3HE ObiBaer. M HOrjxa BeXb NPABUIOTO
pcTae€TCHd NPEeCHNOXKOUHO CcTOATH Ha 6ymare, a ®a
TeJe BEIXOHNHT COBCEeM mHAaTe»! (paspagrka mos — A. B.).

DTa 3aMeyareNbHAA XapaKTePHCTHKA JICHMHBIM UMHOBHAYLETO CY-
Ia BCKDBHIBAaeT C Bemwdafimel rayOuHOH NelCTBHTENBHYIO MDHPOLY
Pa3JIMYHBIX IPaBWI, PeryJUpyIOUIHX Te HJIM HHble KH3HEHHBE OTHO-
IIeHHs, MOXKA3LIBAET OTHOCUTENBHOCTh 3THX TPABHN, KaK B CaMuX
PeTYJHDYEMBEIX MMH OTHONIEHMI, NONAJAI0IEX B INOMe CyXe6HOro
pacCMOTPEHHS.

SIcHO, 9TO «JIOTHKa CyHe6EOTO pasbupaTessCTBa», «JIOTHKA cyneb-
HOTO IpONEcca» He MOXKeT OHITH cBeleHa JHIUL K NIPaBmiaM CoBH-
PaH¥S ¥ TOJb30BAHMS JOKA3aTENBCTBAMY, HE3aBHCHMBIM SKOOHI OT
KJaCCOBHIX WHTEPECOB, HANOJHAMOMHX CYIeCHBIH INpoIece CBOHM
crenudHUUeCKUM KHU3HeHHBIM comepkanueM. Ho ecq naxe NpH3HATh
NPaBMIILHBIM CBeleHue cyne6GHOro MpoLecca K IpaBHiaM coOHpaHus
B OLEHKH JOK43aTEJbCTB, TO H B 3TOM CJydae HeNb3s 3abnIBaTh,
9TO CaMble 3TH NIpaBusia BuIpaGaThIBAIOTCA B OFHe KJIACCOBBIX IPO-
THBOpeuml M XJjaccoBof 6opnOnl H, caefOBaTeJbHO, He MOTYT HE

1 Jlesnn 1 II, crp. 560.
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HOCHTB Ea cefe CJeNoB CBOero KJaaccoBoro npoucxoxaenus. Ilpo-
meccyasbHble NPaBHna, MpeANHCHBAIOIAE ONpeAeAeHiI0e o(ipamcrme
¢ GdaKkTaMH B HaNpPABIAIOUIHE ONpefeJeiibiM  06pasom cognane
cynbd B fede OleHKn 3THX (aKTOB, YCTAHABMHBAIOTCS TAK, KUK 3TO
NpeACTAaBAseTCS HauGOJee BHITOMIBIM W MPAKTHUCCKH NeJiccoobpas-
HbIM 3aKOHOJATENIO, ZHeHCTBYIOLIEMY BCErjJa B HHTCpPECAx CBOLro
KJacca.

B o6racTdH AOKa3aTENbCTBEHHOrO Npasa, T. €. B o0JacTH TexX npa-
BHJI, KOTODBIMH DEIYJHPYETCS NpoNece COGHPAHHS M OUCHKH CyRe-
HBIX JOKA3aTEJbCTB, PEWaoas Poib NPHHALICKHT TOMY KPHTCPHIO,
KOTODBLI KJaJeTcss B OCHOBY STofl onenkd, B jese oucuks poxasa-
TEALCTREHHON CHVIBI TeX HJIH HHBIX TAK HA3BIBACMBLIX OOCTOSTCJALCTR
Zena upesBbIYaiiHoe SHAYEHHE HMCCT TA KJACCOBAS OCHOHA, KOTOPan
‘onpenesieT OTHOLICHHE CYABM WM CHCAOBATOIN K 9THM ofcTosTein-
CTBaM, KOTOpasl OUPSHENSIeT HIeONOTHMOCKYIY TOURY 3PCLHHS OeH-
WHKA, DTa TOUKA 3PSHHA He OTACNHMA OT JHUIOCTH ONCHULNKA, KaK
He OTHAENHMA B CBOIO OUEPENb €0 JHUHOCTL 0T RJAACCH, K KOTOPOMY
OH DPWHAXJIEKHT.

Bor poueMy B HayKe O XOKA3ATENABLCTBAX HOJBIT OFDAHHMHBATHCH
‘ONHOH JIHIIB TexHuucckolt cropornoft mena. Henpaswinko nymars,
YTO CHCTEMA KOKA34TeNBCTB, KAK H BCE JOKAZATEJLCTREHHOL NIPURO
(DNPHHIKNE! TOKA3LIBAHHS, METOAB! OTBICKANHA MOKARATEALETH, KJAC-
CHPUKAIMS NOKA3ATENLCTE M T. A.) R UEJOM, B KaKOR-MHBO CcTOneny
ABJIAETCS BHEKJACCOBOH, amoNHTHuecKoi kareropuell. Beoe noxasa-
TEJBCTBEHHOE NPABO TAK JKE OPONHTAHO KJACCOBHIM AYXOM, KAK BCH-
Koe npaBo. Kak BCAKOE MpPaBo, OHO ABNSETCH OCTPLIM ¥ TOHKHM OpY-
I@eM B DYKaX TOCHONCTBYIOIMHX B OGHIECTBE KJAACCOB, OHO CJIYKHT
HOMHOCTBIO B 6e3pasieNbHe BO BCAKOM 0OLIECTBe KJACCOBHIM HHTE-
pecaM. MMeHBO 3Hech HamO MCKAaTh OGBSOHEHHE DABNHUMS NPOILC-
CYaJbHHIX TPHHOMIOB K NPONECCYasbHBIX TeODHA B pas3Hble HCTODH-
YeCKHe 3MOXH, NPH FOCHOJCTBE DPas3JHYHBX OOIIECTBEHHMIX KJACCOB.
Tax, npunmwmsl TeopuH (OPMANBHHIX OKA3ATENLCTB O BACHAIOTCS
'HE TOJBKO OOGLUMM YDOBHEM YMCTBEHHOTO X HP&BCTBENHOI® COCTON-
MS (eonanbBo-KPeNoCTHAYECKOro 06NIecTsa, HO B NEPBYK OYepenb
'TPeCOBAHMAMH KIACCOBhIX HHTEPECOB (EONAOB-KPEnOCTHHKOB. Ha-
-060pOT, TeOPHs TAK Ha3hIBAEMOTO CBOBONHOTG CYHeHCROro yoexme-
‘HHSL B. ee TpPaKTOBKe OYpKYasHHIMH IODHCTaMH Bhlpaxkaer coGof
UPWHIUILL STIOXH KaNATajM3Ma, TPeGYIoliero «CBOGOLL® M «paBeH-
‘CTBa» (B OYypXKYasHOM CMbICHE STHX HOHTHI) CTODOH B Ipoitecce,
"COCTASATENIDHOCTH, JIHIEOM HHMOHWATHBHL, * HUYEM HE CTeCHEeHHOrs
'U3BABJICHUA JIMYHOA BOJH, aHAJOTHUHO TOMY, KaX 5T0 HMEET MeCTO
‘B Cepe AMYIIECTBEBRLIX B SKOHOMHYECKHX OTHOLUEHHA, CTPOSLIHX-
i NOA 3HAaKOM Npummuma <laissez faire, laissez passers.

.He Tomeko coGupamme u nmpumenenne IOKa3aTENBCTB, HO ¥ METO-
ZOJIOTHA- STOTO IIDAMEHEHHs:, HePaspbiBHO CBM3AHHASH .C KJIaCCOBOMN
TICHXOJIOTAeH CEeNOBATEN, [POKYPOpa, CYAbH — BCEX T€X, KTO npH-
3BaH COOHPATh H IIOJI30BATHCH STEMH NOKA3aTelbCTBAMH, — BOT UTO
SUMMAa SUMMAarum ONPEAENsLT NONJAHHYIO JOTHKY CYReGHOTO Hpo-
LeCCa, YroNOBHOIO B TAKOH JKe Mepe, KaK B TPaXAaBCKOTo.
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Onuako OypXyasnas Hayka cyne6HOTO mpaBa Jajblle 3TOrO fIpe-
CJOBYTOrO «COGHDANMS H 3KCHJOATAUMH» IOKA3aTeNbCTB B OMpPesie-
JIOHHY COEepPXKAHUA YTOJOBHOMO INpOIecca He HIIET.

Ha sroit noaunuu croan, HanpuaMep, Deuram, Bupesmuit Bcro 06s-
3aHHOCTb CYALH «B NPHHATHH NOKA3aTeJLCTB C TOR # ApPYroil cro-
poHBl B BO3MOXKHO JyuineH ¢opme, B CPaBHEHMHW MX HW B IOCTQHOB-
JeHHH PCIMCHHS HA OCHOBAHUH MX BEPOSTHON CHJILI» 1,

«Co0upaTh HMOKA3ATENLCTBA, OOCYXKIaTh HX ¥ OUENHBATDH — BOT
B UCM MAOJKHO BBRIPAXKATLCA BCE COAEPManHe YLOJNOBHOIO MNMPOUEC-
ca» *, — HHCAT B cpoell «Yronosuolt coumnodornus . Deppu, ogHH
W3 Kpyutehimy npepctrasrrencit Tagk HasbipaeMoil anTponoJoruie-
CROI HIKOMLT YIOJOBHOTO Iipana.

Iponaranaapyst WIiCH ¢Boell TCOPHH YTroMOBHON COUMONOrHY M, B
HACTUOCTH, TOBOPH O 3dJAaX yromonnoro upounecca, Peppy puen
STH 3aAaMH B TOM, WroObl, «ne 3aaBasch BONPOCOM O CTENEHH
HPABCTHCHINO T OTBOTCTROIIOCTH UPCOTYNHHKA, ONPEeNeNHTh TY
ANTPONOJAOLHUCCKYIO  KATOLOPHIO, K KOTOPOH O UPHHALJCHWT, H,
CASJOBATCALUO, CTOICHE 60 ONACHOCTH MW IPHCHOCOBIAEMOCTH ¥ CO-
nHansioft xuaee 8, Mostomy cyn, paceyaian Peppu, obssan pas-
POIHIHTE CAHHCTHCHINIT BONPOC, KOTOPHI HERBGeXNO NOJIKEH Tepeln
HHM BO3HHKHYTD, ~ BOIPOC © TOM, K KIKO[ AHTPONOJOTHMECKOH Ka-
TEFOPHH NPHIKJACKHT JAHULIT MPCCTYIHHK.

Jins pewenHs 3Toro BOmpoca, paccyxjaer PeppH, Cym NOJKEH
SAUATHCA KHCKNIOUUTENBHO HAYIHBIM OOGCYXKIEHHEM CHMITOMOB, 06-
HAPYXKYBAEMbIX NOJCYAMMBIM, PACCMOTPCHHEM OGCTOATENLCTB, NpEd-
IUECTBOBABUIMX, CONPOBOXKAABIIMX H [IOCHNEJOBABINMX 3a COBEpLIe-
HHeM TPECTYIHOrO NEeRHHS, W OIEHKOH HX aHTPONOJOrHYECKH-COLH-
aNIbHOTO 3HAYEHHS, TOCJE Yero OCTAHETCH TOJBbKO DEelIHTh BONPOC!
Kakoe U3 CPeACTB oO0O0pOHbL.. 6oJiee BCEr0 NOAXONHT K JLaHHOMY
IPeCTYNHUKY, OyAyus BMmecTe € TeM M Haubojee chpasex-
JHBLIM» 4.

JeficrByst Ha OCHOBe NONOGHOTO «HAYYHOIO®» OOCYKIEHMS «CHMI-
TOMOB», CyM, I0 MHeHuIO PeppH, 6yAerT TOTLA «He MOCTBIIHAA ILIKO-
Ja Aas oOyueHHs NDECTYIHOCTH ¥ He 3peiyile HeBeXeCTBEeHHBIX
cyneli, arpeccuBHelXx oOGBuHWTENER H  JeK/aMaTOPOB-a]IBOKATOBY,
a OpraH, CnoCOGHBIE O0ECHedHTs «IeHCTBHTENbHO PasyMHOE B CTpO-
roe OpaBocyame» s,

Bech cyme6Hufi mpomecc NO YrOJOBHHIM JENaM COCTOHT, IO MHE-
HUIO AHTPONOJOIHYECKOH IUKOJBI, B TOM, WTOOH NYTEM BBISBJCHHA
U aHanu3a (QUBHUYECKHX M NCHXOJOTWYECKHX IIPHYMH TNPECTYIICHHS
YCTAHOBHTH MOTHBEI, NOOYAMBIIMEe NPECTYIHHKA K COBEpIUEHHIO Ipe-
CTYIJICHHS, B OTPENeJHTh TY aHTPONOJOTHYECKYIO KaTeropHio, K Ko-
ropoft OB NOMKeH ObTH oTHeceH. [lox sTeM yriom spenust Peppa

tBenTtan, O cymeSuux Jgorasarenscrsax, Kues, 1876, ctp. 2.

t Geppu, YronoBEAS COUMOVIOTHA, Hep. ¢ 4-ra HTaldpsircX. Bak.. CIIB, q, IL,
cTp. 274,

* Tam xe, crp. 272
‘Tau xe, crp 273
*Tam xe, crp, 274, 273.
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@ BCSl TAK HA3BIRAEMAd TNOSHTHBHAs IMKOJA NOJAXOAAT M K Ronpocy
00 OneHKe YrOJOBHBIX HOKA3aTE/LCTB. )

[To3uTHBHCTEL KOHCTPYHPYIOT <«HOBBIH» Hayuunli (asuc Joxasa-
TeJbCTB, 3aKMOUAIOIIKICH B SKCHEPTH3e, T. ¢., Kak roBoput Beppy,
B METOZOJOTHYECKOM COOHPAHHM X OICHKE 3KCICPHMEHTAJLIBIX JiaH-
HBIX O MATEDHAJBHBIX OGCTOATENBCTBAX NPeCTYINIOHHA (JOKasaTenh-
cTBa (H3WUECKHE, XHMHYECKMe, MeXaBHuecKHe, Kasmrpaduucckue,
npodeccHOHaNbHEIE, TOKCHKOJOTHUSCKHE M AD.) H, -— MTO ABJIHETCS,
M0 HX MHEHAIO0, HanGOJee BaHBIM, — B aUAAU3C HHAHBHILYAILILIX
KayecTs MONCYAMMOrNo (I0KA3aTeABCTBA AHTDONOJOIHMCCKHC, [ICHXO-
JOTAYECKHE, NCHXONATONOTHIeCK e ¥ Mp.).

Hackonpko HaydeH 5TOT «HAYYHLIA® MCTOJL TO3NTIMHCTOR, BHINO
H3 TOTO, 4TO OH PEKOMCHAYCT IOJL30BATLES Churmorpadinieckinm !
YKA3aHHAMH OTHOCHTEJBHO HIMEHCHHI B Kponoofpatneiim upeano-
NAaraeMoro NPEeCTYNHHKA; aHTPOIOMETPHUCCKUMIT IAMOPCINTHMIE, JLi1i0-
INHMH QCHOBaHHEe K OCBOSOMJACHHIO OT INMVICD HHE K DUPABLNG
JHIIL TPK OTCYTCTBHM Y AANIONO JHIA XAPAKTCILIX &HPOCTVIIINX S
NPH3HAKOB; THIHOTHIMOM, IPHIBAMILIM-AC OKABATH KHAVHHOMYY Co-
OHPAHMIO JOKASaTENMLCTR  «NERCTBRTCALIYIO  HOLACDKKEYS!  WIKO-
HEll, MBYYEHHEM BCEBOBMOXKILIX OPralHYCCKHX H NCHXHMUCKEX HepT
NPeCTYNHHKA.

depprt M ero MKOJA NPONCCC MORAILIDAHHS MHTATCH, TAKIM 0.
PasoM, CBECTH K YCTAHOBJIEHHIO J OBBHHICMOID KAKHX-TO ncoburs,
UPHIYMAHHBIX TIO3HTHBHCTAMM NPHPOXKAEHHLIX NPHANAKOB, JrH 1ph-
BHAKKH OHM OODBABIAIT «OOBLEKTHBHBIMEYS, AKOGHI JAOMUIIMH OCHOBA-
HHe XapaKTepH30BaTh OOBHMHAEMONO HMEHHO KAK NPEeCTYIIHRK.

«B TNCHXOJOTHH ¥ TICHXONATONOTHHM YSUilMLl, OGPHCOBARNOIG MHOIO
B [ Tome «Omicidio» (Typun, 1895), s nepeurcaus, — nuater dep-
PH, — MJMHHEIA PAJ NCHXOJIOTHYECKHX CHMITOMOB, XapaKTepHBLIX A
yOuill, MPEPOKNEHHBIX, YOI CyMaclUeAIuX ¥ YOMHN MO CTPACTH...
M3 coBORYNHOCTH 3THX YepT, CMOTPS IO DAINHYHOMY HX npeotina-
Januio,r B M3 MaTepHaNbHBIX OOCTOATENLCTB JCRHHS (HANpPHMED,
XKECTOKOCTb, 3BEPCKOE COBEpIIEHHe YOuHCTBA, MHOTOYHCIEHHOCTh
XEPTB, BPeMs, MeCTO, OPYAHe NPECTYIIEHHA ¥ T. X.) MOMKHO H3BJeub
BCerna HaJeXHYI0 HHUTb AJA COCHPAHUS, NONOJHEHHA M OUEeHKH HO-
Ka3aTelbCTB €Ile A0 00HADYXKEHHS NPeCTYIHHKaY 2.

o @eep}r, OKa3bIBAETCH, UTO KONMYECTB0 HAHECEHHbIX NPeCTYMHH~
KOM CBOCH 2KePTBe KOJOTHIX PaH ZOJKHO NOKa3HBaTh, YTO HPECTYR-
HAKOM B HaHHOM CJTydae MOI' ABHTBECS UEJOBEK C TAKHMH-TO H TaAKH-
MH-TO DH3UYIECKUMH KaUeCTBAMH, OTNUIHBIMHE OT KAuecTR HOPMaJb-
§OTo uenoBeKa. OT BHEINHHX ODU3HAKOB NPeCTYIIEHWS CAEOBATEND
LOMIKEH THAHYTH «HWTb> PAcCleJOBAaHHA K DHELIHHM MPH3HAKAM ue-
JIOBEK2, OT STHX NOCTENRHX — K YCTAHOBJEHWIO NPECTYHHHKa. OTro-
[bIPEHHBIE YW, HESKHE 7106, BHEAIOMHHECT CBEPX BCAKON Mepbl
N0NGOPONOK — BOT «HaleXKHEIe» CPeACTBA YCTAHOBJIEHHS NPEeCTYMHH-

cy; a(}:;bz;;nmrpaqmz——-ocoémﬁ CIOCOD ONPEeNeneHNsT KPOBAHOTO NABNGHWA B CO-

JIOBEKA; UPOHSBOLNMTCA TDH TOMOUIH CREMHAb — -

ax p LHAJABLHOIO TpHBOpA — CHHIMO
* Qeppu, Yromoswas coumoworms, CIIB, w. II, cTp. 282283,
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ka, ofecneudBaloniywe axo0bl CAeXOBATENIO YCTAHOBJEHHE CyxcOHOR
HCTHILL.

Onnako HPH BCEM BHAUCHUW, KOTOPOC TIPUAACTCS 3AeChL (usHye-
CKHM, HJH  aUTPONOJOPHUCCKHM, CBOHCTBAM NPCANONATAEMOro fnpe-
eryutika, POppH He MOXKCET OTKasaTbes, KAK MbI BW/JIEAM Bbllue,
0T HCHOML3OBANHST «@HCHXOJOTHIeCKHX CHMITOMOBY.

Conlika Ha «IICHXONOTHYeCKHe CHMITOMBI® MOMXET CHAVKHUTh enBa
JH e CAOMBIM VOCJHTCHABIDIM ONPOBCPKEHUCM TCOPHH NO3HTHBH3MA B
YroJIOBIOM IIPOICCCe, eBA JI He caMblM peluHTeshHeM ee pazobia-
YeHHCM.

I TerxOIOrIecKe CUMNTOMBI®, caMi 110 ceGe HE TIPeCTABJISIO-
HEHE DHKAKOTO HAYUHOUD SHAMCHHH, B COMCTAHMH C TCMH 10Kasare-
AAMA, KoTophie Peppy HAILIBACT COBCPUIENHO HPOH3BOJRUO «MATE-
PHAMBHBIMI OGCTOSITOALCTRAME IO, He TOJNBKO HE MOTYT Cay-
KMHTL  GUARUKHBON  AHTHIO T OGHADYRCOHMST  NPCCTYNNHKA, HO
crtomn { pHton ofyenopaynior rpyOue cynetuntie omuGRE, TAK
Rak 0 Kaueerne ofmmirrennnoll  upeavMuin assT na cosnalxe
CACTLOBATONN,  BADDKAIOT 010 NPCARBITOCTRIO W HPeAYOCHKICHHEM,
YROANTE GO B CTOPOIY 0T HCTHHEL OT NOINAMHT HCTHHHOTO [IOJ0XKC-
nst pentedt,

Boapiokast 1 upoTHs 1eopiy GopMARLInIX 10KA3ATCALCTR M NIPo-
THE HOYMUPCHHOTO HpOCTOP) «CBOBORHOrO cyiciickoro yOexRnenuss,
Geppit C1M BOCKPUULIET 110 CYHIECTRY TOT XKe GOPMANLHBIT IpUHmI
PEIICHIR CAOMHCRIe] Rajauw cyNeGHOro PACCMOTPEHUS YTOJIOBHOTO
nena, (PAKTHUCCKH NOACTARJAA HA MCCTO CO3HAHHST ¥ YOCIKIEHHS
CYMLH «MEDY I BUCS,

AHANHS AHTPONOJOLHUSCKOI TOOPHH  JOKA3ATCHBCTE MOKA3LIBAET
DOJHYIO €0 HCCOCTONTEIBIOCTL B HAYUHOM oTHOWeHHW. Bwmecre ¢
TeM OH AOKA3LIBACT OPraHHUCCKYIO CBA3L TEOPHH NOKA3AQTEJNLCTB C
FOCTIOACTBYIOUIHMH  YIOJIOBAO-NPABOBLIMH  TEODHAMHW. ITOT aHaJM3
IOKA3LIBALT, UTO HCUEPNLIBAIOUIEE MOHHMaHHE CYWIHOCTH M NPHUMH
BO3HHKHOBEHHA TNPECTYNIIEnHl onpelelsieT TIOHMMaHKe ¥ METONOB
BopbGBl ¢ ITHMH NPECTYNJNCHWAMH, a CJELOBaTeJbHO, H INPHHIHIEL
nOCTpoeHNst cyaeGHOTO Npouecca, NPOLECCyalbHOTO H, B YaCTHOCTH,
IOKa3aTe/ bCTBeHHOro npasa.

§ 6. Cease JMOKAa3aTeJbCTBEHHOTO NPaBa C YrOJOBHBIM NpaBOM

TIpHHUMNE HOK23aTeNBCTBEHHOTO NPaBa H TOCHOACTBYIOWHX B
NAHHOM TOCYZApCTBE CHCTEM JO0K43aTeJbCTB B KOHEYHOM HTOIe
OTIpEeNENAIOTCH NPHHIMNAME TOCHOLCTBYIOUIEH B HeM YTOJOBHO-TIpa-
BOBOE TEOPHR ¥ TPOBOXWMOA YroJOBHOR NOJMTHKU. TecueRiuas
CBASH MEXIY TEOPHSIME YrOJIOBHOIO TpaBa W TEOPHAMH NOKa3aTesb-
CTBEHHOTO MpaBa, COCTABJSAIONIEN0 OPTAHWYECKYIO HacTh He TOJBKO
cyne6HOrO, HO ¥ MAaTepHAJBHOrO YrOJOBHOI'C NpaBa, HeCOMHEHHA.
MoxHO YTBEPXIaTh, YTO NPABHJNbHOE INPENCPaB/eHHe O TPHHIHNAX
@ METONONOTHH NOKA3aTeNLCTBEHHOTO NpaBa HeH30eXHO CBASAHO C
ApaBWILHBIM NPEICTABJICHHEM O NPHELENAX M METONONOTHH Yr0J0B-
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HOI'0 NpaBa M YrONOBHOHN MOJNHTHKH. Y OENHTC/BHBIM CBHAETEJLCTBOM
STOr0 MOXKET CJYXUTb TOT (aKT, YTO, HANpHMep, NOKA3aATCILCTBLH-
Hasi TEOPHUA B YTOJOBHOM NPOLECCE AHTPOLOJOIHUCCKOH Hi COIHOJIO-
FHYECKOR IHKOJ OPraHMyeckH CBS3AHA C TaK Ha3bIBAEMOH TCOpHeH
hakTOpoB 3THX WKoa B yroJosHoM npase. OGe Teophm ORHHAKOBO
AHTHHAYYHBl M BpefHBl, TaK Kak OJMHAKOBO HM3BPALAIOT ACHCTRBH-
TeJbHOE MOJOMKEHHWe Beureil B BONPOCE O BO3HHKHOBEHIH H PA3BHTHH
NpecTynJieRull B KanuTajucTaueckom ofmecrse. Obe Teopnn biTa-
IOTCS1 NOAMEHUTH NOAJHHHBIE NPHUYHHLI NPECTYIIHOCTH, HOPOKIACMO
OpH KanmuTal@sMe CaMoil NMPRpOLOil 3KOHOMHMECKHX H OOUIeCTBONH0~
MOJMHTHYCCKHX OTHOUICHHK, BRIAYMAHHBIMY NPUWHHHAMH, He HMeIOULH-
MM B JelCTBHTENLHOCTH HHKAKOrO BJHAHHHA HA  BONHKHOBCHHe W
POCT NpPECTYMNJeHHH HJIH HUMEIOLMMH B 3TOM BONPOCE BTOPOCTCLCH-
HO¢ H npoussoguoe auavense. O6¢ 3TH TCOPHH BPEHDL TUK KAK Oitl
CJAYKAT OTPaBRAHHEM KeCTOKON, Gecucsonewitoll yrojosuodt nogu-
THKH SKCIVIOQTATOPOB, C ONHON CTOPONBI, H CPCACTBOM MOPAJILHOID
B DOJHTHUECKONO OO0C30PYIKOHUS Tpyasiimxes, ¢ apyrofl, OGe i
TEOPHH HANPABJAAIOT CBOM YCHAHS Ha 70, WTo0Ll OTBOTCTBOBHOCTH 34
NPECTYIJIEHHS. B KOHEUHOM HTOI'® RBOANOMHTL Ne 1 KEITAmICeTrine-
CKHH CTpOH, ONMHpAaOLHACA HA WACTUYIO COGCTBENHOCTH HA CPOACTHA
IPOM3BOACTBA H IKCIJIOATAUMIO, HEHIOELKHO DOPOMAMOMLEG NHpes
CTYILIEHHS, a4 Ha CaAMBIC KEPTBHl 3TOrO CTpod. B »THX Hennx opy
HCHOPHPYIOT KJACCOBOE CTPOCHHE KalHTANHCTHYCCKOra ofniecTaa,
KaK ¥ PasfHpAlILYI0 3To OOWECTBO KJIACCOBYI Gopuly, Hrmopi-
PYIOT BJHMAHHE NPOHSBOJACTBCHHBIX OTHOMEHHE H dopM colerisenio-
CTH HA TOJIOXKEHWE B OOCCTBE YCJOBEKA, OTPHIBAIOT HEJOBEKA o
ero CO3HaHHe, BATJIAAbI, NPHUBBIYKH, BCIO €r0 NCHXHYCCKYIO XH3HL OT
MaTepUanbHO-NPOH3BONCTBEHHOH €e OCHOBEI, HaJCJSIOT HENOBEKA He
CYIECTBYIOLUMMB B NEHCTBHTENBHOCTH, SIKOGHI NMPHPOKIAEHHLIMH eMY
IOpOKaM# X BCIO 3a7avy CBOMAT B KOHEUHOM CYETE K MEeXaHHYecKoR
Bopube C HOCHTENIMM STHX IOPOKOB, HE3aBHCHMG Jaxe OT Tak Ha-
SEIBAEMBIX «0OCTOATENLCTB Jenas.

Brioyie 1OHATHO, YTO, MCXOAS W3 TEODHH paxTopoB, Hear3ds mo-
CTPOMTh HMXAKOH HAYYHOHl TEOPHH YrOJIOBHOLO MAarepmalbHOro M
UpoLecCyaJbHOrO IpaBa. BrosHe TaxXKe NOMETHO, YTO JMUIeHHO®
HayqIHOH ONOPH NPOLECCYaNbHOE IIPaBO GECCHUILHO HaTh W HayyHo
00OCHOBAHHYIO TEODHIO [OK23aTeNBCTB. B HECOCTOATENBHOCTH 5TOf
TeODUH JHINHAE Da3 HONUEPKHBAETCS NOJHAS GeCTUIOAHOCTH MOIbI-
TOK TIOCTPOHTBL CHCTEMY JOKA3aTENBCTB H CaMoe NO0KasaTesbCTBEH-
HOE IpaBo Ha HAaYajndX, HTHODHPYIOIHX CYODBEKTHBHHE 3JeMEHTH
CYyXKICHHS M NPOOYIOIIHX Bech IPOLECC NOKASHBAHUS CBECTH K Me-
X4HHASCKOMY NDHMEHEHHIO K TeM HJIM XPYTHM CNYuasM YroJIOBHON
XPOHHKH 3apaHee YCTaHOBJGBHHX MEPOK HJM INaGJOHOB NMOX BHIOM
KaKHX-To fAKOObl HAyUHBIX, OOLEKTMBHHX JaHHEHX. Taxoro poxa
<«TEODHS» . OKA3aTENbCTB HE MONKET He TPeNCTaBJSTh CO6Of napo-
A¥R HA TEOPHIO; OHA HE HMEeT HHYero ofilero ¢ Haykofi mooluie #
Haykofl IpaBa B YACTHOCTH.

OcHOBHOZ HOpOK TEODHH ZOKA3aTENBCTH AHTPOIIOJIOTHYECKOH
IIKOJIBL  3aK/IIOUAETCA TJIABHEIM 0OGDasoM B TOM, 4TO B paccre 5 o-
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BAHMM TIPECTYIICHHMA 3Ta Teopws MCXOAMT M3 TpuMara GuOJorHYe-
CKHX, TICHXOJIOTHYECKHX M NMCHXONATOJOTHUECKHX (agTOpoB, OTHABAN
cynnfy mponecca NEJHKOM B DYKH 9KCNEPTOB, @ ellle TaKHX, KOTO-
psle NOJDKHBL CTOATD Ha MO3KHNUAX AHTPOIIOJIOTHYECKOH LUKOJIBI,

Aurponosiorsyeckas wKona, B CYLIHOCTH TOBODPS, Iejlaer Cyn M
cyAe6HBI NPOUCCC COBEPUIEHHo HeHYXHbIMH. C TOuYKkM 3peHus 3Tol
UIKOJIB! CTAHOBHTCH COBEPLICHHO M3JIHIIHKM 3aHUMAaTbCA COOHpaHHeM
N0KA3aTCALCTB, KOTOPble YCTaHaB/MBany Obl COBEpIUGHHe IIpeCTyN-
JeHHS JIHIOM  3a0JI03peHHBIM. BMecTo npomsBOICTBA paccjenoBa-
HYS AOCTATOUNO NOABEPIHYTL OOBMHICMOIC HJAH NOACJENCTBEHHOTO
Py IKCHCPTH3 MEJHKO-TCHXHATPHYCCKOrO, NCHXOIATOMOIHUSCKOT0
% T. M. IOpHsAKA, M 3anaua Oyxer pemena. He B Kamepe cnenosa-
TeJist, e B 3aic CyeOHOro 3aceiaiHsa, a4 B KJIHHHKC H KJHHHYECKOH
7a00pATOPHH HYKHO HCKATD OTBET HA BOUPOC O TOM, KTO COBEpLIMN
HANHOE HPCCTYIVICHHC, BHHOBEH WUIH ¢ BHHOBCH B STOM NPCCTYIJIC-
HHH Aanisil oGsruseMutl, Kakie Meopbl JIOJKHBEL GHITh IPHHATH 1O
OTHONICHIIO K HOMY, Kakue Mepsl 00phOb! TOJRKIBL GLITH LUDHUATL B
B OTHOWCHRH Januoro puga npecryisennit, [Tepenocs wenrp rske-
OTH JIOKASHIBANMS B IJOCKOCTH JHMUHLIX ((PUSHYECKHX, ICHXOJOTHYE-
CKHX, HCHXONATOJMONMUCCKHY I 1. 1) CBOJICTE OOBUHSCMOrO ¥ BHIA
B STHX CROMCTBAX 0OBOKTHRHOE HAYMANO, sKOOM H3GABISOMEE CYABIO
OT ONACHOCTH CYO'BOKTHBHGMA, NPONBBOJA, JHMBOIO YCMOTRENHS,
AHTPONOJIOTO-COIHOJIOTHUECKAS MKONA B ACHCTBHTENLHOCTH ofpeKaeT
cyAbio Ha QOPMANBHO-MEXaHHYECKOE OTHOMIEHMe K CBOell 3apmaue.
O61heKTHBHOC OTHOWIEHHE CYAbH K JCJYy TpeOYeT OTpelleHus OT 3a-
paHee YCTAaHOBJEHHOH TOUKM 3PeHHS, OT Kakoff-mu6O NpeaB3sTOCTH.
Cynsa, onpepensionuft ¢Boe OTHOWIEHHE K HCCIEAYEMOMY COOLITHIO
¥ X OOBHHAEMOMY He H3 aHanu3a $HakToB, WX B3aMMOCBS3H, HX CBS3H
¢ AefCTBHAMM OOBHHSEMONO, HE M3 YCTAHOBJECHHA MOTHBOB COBEpUIE-
HHA WM TIPECTYIUJIeHHS M T. J., @ H3 OHOJOrMYECKHX, (PH3HOJOrHYE-
CKHX H TICHXHYECKMX OBOHCTB OOBUHSEMOD0, JHNIZeTCH NOINJHHHO
06BbeKTHBHON NOYBEI H BBEPraeTCs B IYUMHY HHYEM ¥ HUKAK He KOH-
TpoJmpyeMorc ycMorperms. Coumooryyeckas wxosa (Jluct), mei-
TaBIIasACsH PellHTh OCHOBHhEIE BONPOCHI YTOJIOBHOT'O IpaBa MyTeM CO-
geTaHws OHONOTHUECKHX (AXTOPOB C COLHANBHBEIMM, He MOJBHHYJA
fena Bhnepes HW Ha wmar. B pykax COUHOJOroB-KPHMHHANHCTOB CChLI-
Ka Ha COIHajbHHe (aKTOpH 0Ka3amach — XOTENW OHH 3TOr0 UM
He XOTeJH, 6e3PasJHyH0, — JHIUb CPEeJCTBOM Jyumled, deM 3To ObLIO
y adTpONOJIOroB, MacKHDOBKH NONJHHHHEIX KOpHeH NpPecTyNHOCTA B
KAMHTATHCTHYeCKOM OGIeCcTBe, — KOPHeHl, JeXalux B caMod CTPYK-
TYype 3TOTO OOLIECTBA, B €ro SKOHOMUUECKOH OCHOBE.

PasyMeercss, BHIeTa Macc, HX HHSKHE KYJbTYPHHA YpOBEHS,
Ge3RICXONHOCT, NOJIOMKEHHS MIrpaioT CBOIO POJib B BO3HMKHOBEHHH B
NBHDKEHHH npecTynieHdl. OZHaXO TOJBKO TIPH HOBEPXBOCTHOM OT-
HOHIEHWH K BONPOCY MOXHO He 3aMETATh, YTO KODHH NpeCTyIJieHRd
YXONST He B OTU fABJEHHS, 2 B CHCTEMY OOLIECTBeHHHIX OTHOLICHHUH,
HOPOMKEAIOMHAX ¥ BHIIETY Macc H NpecTymneRHs. B cucreme ofme-
CTBeHHMX OTHOIIEHHA HAaXOAAT CBOe OODbsiCHeHHe H TaKme 06CTOS-
TeJbCTBA, KK HPaBHl Dasjaralouefics B PasJoxKHBIIeHAcH BepXyul-
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KM GypiKyasHoro oGIIecTBa, PHET SKCINOATANMH CO BCEMH BLITCRAWO-
[IHME OTCIOAa TOC/IeACTBHAMHM, HEHABUCTDL H osmﬁ.nm-m:m Mmufx-xonon
yTHETEHHBIX, NOTPACAIONIAe CaMble OCHOBbLI amnma'rft nppcxra?:f) 06-
mecTBa HANMAJEHHAMH Ha «OGUIBCTREHNBINY NOPSINOK, yeTANOBICHInIT
sKCIJI0aTaTopaMH. B OCHOBE TPECTYMJICHMH, COBCPIIAIOMMXCH B of-
(lecTBe SKCIJIOATATOPCB, JEKAT IKCMNOATAUNA, HACTHAA COBCTRONH-
HOCTb H2 CPeICTBa Npou3BoiacTBa. [losTOMy-TO H 3anaua JHKBHIA-
HY TPECTYTIHOCTH OPraHHYeCKH <BfA3afa C 3afavcll JHKBHAZILHH
SKCTIIOATATOPCKUX KJTACCOB H OTBEWAIOIICr0 WX HHTCpecam ofie-
" cTBerHoro cTpos. ToabKO Ta TEOPHT MOXKCT NPETeIIOBATH Ha nayy.
HOE 3HATEHHe, KOTOPAS YMEET BCKDPBITL CRA3L ¥ AABHCHMOCTL Hpe-
CTYMJIEHHE OT XJACCOBOTO XapaKTeEpa OOMICCTBCHHBLIX OTHOWC NI,
KOTOpasg B COCTOSHHH NO3HATL 3aKOHOMOPHOCTH HOCJCYCMEIX siBJiC-
HE M OTPENENHTL IOAJHIINLIC 3AKOULL, YIPABASIOUIHC X Paami-
reM. Taxofi Teopuelt ABAKCTCA TEOPHH NHANCKTHICCKOG MATCepHa-
nuaMa, Teopus Mapkca —— Duresmca — Jlennna — Cranmna.

MaprReHCTCKO-MEHHHCKAS  TEOPHSt  NOAAMOHD  Haviauo  ofhscimna
BOZHHKXHOBEHNHE ¥ PASBHTHE WEJOBEUOCKOUO OfILLCTRA, ACKPLIIA JIRH-
KYUIME NPHYHIEL CMeHEl ofmecTBEHBIX hopM B/ pasnitrus neex off
MIECTBEHHLIX ABNEHH, B TOM UHCHE M TAKUX, KAK NPOCTYIICHHS, nasa
HCUEPTIBIBAIONIEE, OMMpaIOmIeecs HA Haywnoe OOOBIIEHHE HCTOPHUE-
CKOTO OMNBITA YEJOBEUCCTBA NOZHNANHE NOJJHHHKX (GAKTOPOR npe-
ctynHocTH. [IpecnoByTrie «DakTOPRI® NPECTYNHOCTH AHTPOIOJOrHYE.
ckoll # coummonoruuweckofl wxon! mpexcrasysior cofoft  smrenus
YECTO TOBEPXHOCTHOTO XapakTepa, siBJeHHs, TpeSyouime coBCTBeH-
HOrO OODBACHEHAS ¥ B CHAY 3TOro Hecnocolumie uro-mibo ofnhsac-
RATH. MaprcusM-NeHurE3M  yCTanoBHN jelficTBHTennune  BakTOpH
NPECTYIHOCTH, KPOIOIIHECS B OPraHM3auMH CaMHX oOMIECTBEHHMX OT-
HolWeHuH, B PopMax cOOCTBEHHOCTH, B XapaKTePe OPrawHGauMH cro-
cofoB TpPOM3BOACTBA M pacTpelieleHHs, OOMEHA MATepHaJAbHBIX
CPENCTB CYIIECTBOBAHHUA OOIIeCTRA.

HecMOTDS Ha NOJHYIO HECOCTOATENBHOCTH M JIKEHAYYHOCT AHTPO-
"IIOJIOTO-COLMHOMOTHYECKOR TEOPHH IOKa3aTeNbCTB, HAXe B COBETCKOR
JBTEPATYPe BCTPEUANCh OTHENbHLIE NMOKJOHHWKM 3TOR Teopwd. Cun-
Tasd YKa3aHHYIO TEOPHIO HaydYHOl, 3T NOKNOHHMKH NpHAaBatH eff
TpaKTHYECKOe 3HAYEHME, TAK KaK B Hell AKOOM RNaerTcst «..HayuHas
OODLEKTHBHBANHA OCHOBAHMI, MO KOTOPHIM NOMKHA NPOHGBOLUTHLCSH
OLLEHKA IOKa3aTeILCTB...» 2. 3Ta «HAYYHAsd OOBEKTHBH3ALMS® OCHORA-
HUA AOKa3bIBARHA BEKOTODPHIM YUCHBIM, 3afBHBIUAM e80T HeCKOJHKO
JeT TOMY Hasan noxnomHuKame DeppH, DpeACTABAANACE NaXe He-
ROTOPOr0 pOXa HOBHIM <«HAYUHBIM (HasHCOMY B pa3BHTHH HOKa3a-
TEJIBCTBEHHOTO npaBa. [Tertasick yTBEPXKIATh, YTO CHCTEMZ CROGOI-

1Cu. Donnedieu de Vabre, Traité élémentaire de droit criminel et
de legislation pénale comparée, Paris (Hosgense ne Ba6p, Daemenrap-
HOE DYKOBOACTEO N0 YIOJIOBROMY NPABY CO CPABHHTEJNLHBIM HATOKEHHeM yro-
JIOBHOIO 3aKOHOIATENECTRZ), TAE 2BTOP IHTACTCS BOCKPECHTSH APECAOBYTYVIO Teo-
puio  JomGpoao. )
" *Tporxsmucxel, Viemme o HLOK2BATENHCTBEX M €ro Ssomonyw, IOpHE.
B31.-80 HKIO YCCP, Xapawos, 1925, ctp. 15.
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goro YOEMACHHS B JOKAZATCALCTBCHUOM UDABE H3XKHBACT celf H
YTO 1A CMEHY 3TOI CHOTEME MCT HOBASL CUCTOMI, GLMpaioulascs na
OGLOKTHBIO HPOBCPERNOE OCHOBANHC, ITH YUCHLIC NPEICKA3LIBAJIM
cucTeMe cnofoRoro YOeRIeuHs ¢yably cHereMul QOopMAdbILIX J10-
kasaTeaLCTB. OHH NPCACKABLIBUM BeH300KHOCTL HACTYILICHHS Bpe-
MEIH, KOIMLA Ha MECTO HIKHBAOULCTO <ol cBoboiiore yoexpenus,
JTUICHHOrO  «OOLCKTHBHO  HpoBepenmoro»  0GOCHOBANHA, HPHIET
«..nayuuas oObeKTHBHIAIHT 0CHUBRHHIL, 110 KOTOPLIM AOMKIA IPO-
H3BOAHTHCH  OHCHKD JOKA3aTOARCTB,,.» L,

C TAKMMH YTBOPXICHUAMHE, KOUCUHO, COIMACHTLCH Hednas., Huka-
koro «HoBOro azncar B cynefnoM npase anTPOUOIOr0-COWHONOT H
JECKAH HIKOM HY OTKPBUANIG M He B COUTOSHUE OTKPbITD, TaK KUK
AR HeOXOUIMOT0 U 900 jHayuiore soopyxemst, B agrpo-
[OJAOFO-COIMMOTHHOCKIX  KBAHUAYMHBIX  YUDIDKUCIHIAR  BHKAKOrQ
HAra BUCPCH HUTS HE BOJHHMICH B 9THY YUPLKHOHBAX BHIIC BYJL
FAPHOTO  MATCDIKUIHAMA,  AHTPOUONOTD-COMHOAUIHYeCKIT KON B
ofbenenimt oOHICCTBOHBRIX  ABJACIEL CTORT [OJHKOM 118 TO3HIHIY
greaguama, Bor notseMy omin wy soxacit conmanorivieckolt kodas,
JIHET, YURODMAMN, UTD MBICHAL O BOIMOMHOUTE YUHNTOXHTL npe-
CTYHHOCTL  HYTeM  Hpeobpusonatmt oGIUCTRONENX  OTHONICHRT  s1B-
areres yrouwefl, Hleaauernt i paccyxaarh u He Moryr, #6o
AN HIDY MATOPHAABIKSE  €PeL) — OOHIeCTRONDLGE  erpofl, yoJoRER
APOHGROACTBA U oBMena o T, R~ uuqero 8 upodaeMe ofecTBCH-
petX orHomicHufl, Rak u B npebneme weJsosexa, ve pemaer, OQnHUM
M3 HOXOMNGIX HYHKTOB 9TOH  KBISHUHAYHHON TCODHI  SIRASICTCH 110~
ORITKA CHCTEMY CYAcGHO-YrOJOBHBIX JOKIZUTEILCTE NOCTPOHTHL HA
ocHoBe HeK®X OOBLUKTHBHLIX npuirakor. Eue 8 90-x ropax npowno-
ro Beka npod. Poiiupukuil, ABAABMMICA OJHHM H3 KpyNHEHWIMX
npefcTasuTenell  connosornueckoll  wKoas B PoccHw,  nblTancs
AHCKDEIWTHPOBATL UPHHIHD CBOGONHOrO CynciicKoro yOe)IeHHs,
psofpaxas Jeno Tak, 4To CYabs OyATO Obl PYKOBOACTBYyETCA CJe-
NBIM YYBCTBOM Bepobl, JOBCPBH, TOrAa KaK aHTPONOJOTH H COILMO-
JOTH AKOOH MCXOJAT H3 HaYuHHX oCHOBanm{l noxkasniBanud. «Byny-
gleMy NPHHAAACKHT, — nucan  npod.  Pofinuukuil, — nanpHeHwee
ocnabnexne MOMEHTA JoBepHs H Oojee PELIHTEILHAR NOCTAHOBKA HA
MECTO ero MOMEHTA 3HAHWA MO BHELIHHM R BHYTDCHHHM INDH3HAKaM
jena, LOCTymibiM cyaeGuomy nabaozenmio. Ho yxe B HacTosiuee
BpeMS MOMHO CKasaTth, HTO IJaBHeliluHil H BaxcHEHUIHH LOKa3aTelb-
CTBEHHBLIH MaTepHas YroJOBHBIX 1€ 3aKNIOUYaeTCA He B NDH3HAHHH
MOACYINHMOrQ, He B NPAMLIX CBHIETEJLCKHX IOKa3aHuaAX, a B IpH-
3HaKaX OODBEKTHBHLIX, BHELIHHWX HWIH BHYTPEHHHX, HLOCTaBJAECMBIX
HaM CaMHM Jelov» 2,

Ho passe npuananse NONCYAMMOTC H NOKa3aHHA CBUIeTENeH XoO-
CTABASIOTCA CYLY He CaMHM IeJA0M, He CBfI3aHbl C IeNnOM, He Tpo-
BEPRIOTCA (aKTaMH, O KOTOpHIX TOBODAT STA [pPH3HAHKA B nOKasa-

ITpoAauncxkufl, Yuenne o ROKa3aTelbCTBax B cro Ssogiouud, IOpun.
#3x.-s0 HKKD) ¥YCCP, Xapukos, 1925, ctp. 15,

*d 2% Aunukuf, Kypc yrosossoro cyionpoxssoncras, CIB, 1899, = I,
cTp. 204,

29



ama? Passe MOMHO TMpefcTaBuTh cebe CyXeSHMA nponecc, cyneGuoe
clefCTBHe Ges NOACYNMMOrO K, K&K npasmiio, 6e3 cBupcredcit, no-
Ka3aEus KOTOPHX MBISIOTCA HagboJsee PacnpoCTPAUCHHBIM H OGbIY-
HEIM BHIOM [10KasaTeabers? [IPOTHBONOCTABIATL IHOACYAHMOIo H
CBHIETENEH KAaKHM-TO «00BEKTHBHBIM» HAHHBIM MOXKHO TOJLKO B TOM
cydae, KOTAA CYX NpeBpauwlaercs B KIHHHKY, cymmmc CIIes -
CTBHE — B JaG0OPaTOPHYI0, HAYYHO-HCCAELOBATENBCKYK) padory.

Tpod. oitmmuxul, OXHAKO, NONYCKAET TAKOE NPOTHBOLOTTABJE-
gne. OH K TOMY e NpPEXMOYHTAET KOCBCHHBIC JOKAIATCMLOTBA
(yuKH) DPSAMEIM  TOKA3aTENLCTBAM,  COBCPIICHHO  UPOUIBOMLHO
NP4 3TOM OTHOCH BTOPHE K OOJACTH JIOBCDHSL,  TOUNA  Kak
NIPABWIIBHOE BOCHPWATHE H HAYUHBIA AHAMH3 HPHMLIX JLOKIBITNILCTE
TaK e 00R3aTenbHbl QIS CACACTBHA M CYLA, KiIK M KOCBCHBLIX
- LOK23aTeNbCTB,

IIpo®. Podmuuxuft Huwer, no npuMepy Peppi, o&veKTHMIOrO M-
DA OUEHKH JOKA38TENLCTB. B 3TOM MCKAHHE OTHCTJAHWO  HIULHA
TeHIEHIMS 3AMEHHTD HEeMBIMM CBHRCTOCHANMH CHBHACTONCR MUHKX,
OflaCHBIX H HEyIoOHBIX Ias OypXyassHoro cyiaa # Oyprymtoro
«[PABOCYIMS», TNPEANOYHTAIOUIEN0 OBXOXMTHCS  Oud  GhtsicueHnf
MOJCYIMMOrc W CBUZETeJNeH, NONb3YACh «OODBLEKTHBHHIMIP MepPRANMH»
BpoNe HerjacHod noaxuehckoRl arexTyps, QanncHpIItIpoB X
IOKYMEHTOB H T. T,

Tax maselBaeMas TeopHst «BayyHOH OODOKTHBHIAUHHR  ABARCTCH,
HECOMHEHHO, NONLITKOM OypRKYasHbIX IOPHCTOR, B UWACTHOCTH KPHMH-
HAJTMCTOB H IPOLECCYaJIHCTOB, NMOXWHHHTE B MAKCHMAMLHON crencum
CYDERCKYI0 [HeATeJbHOCTH KOHTDOJIO TOCYJAPCTBCHHRIX OPraHoB,
JMKBHIUPOBATE COXPAHUBINYIOCH eule B OYPIKYa3HBIX CTPaHAX B Ka-
KOH-TO CTETIEHH CYHefiCKyI0 aBTOHOMMIO H CYAeHCKYI0O HO3ABHCHMOCTH
OT BJHAHUA TOCHOLCTBYOILHX B KAHTAMRCTHHECKOM ofulecTse
KJIUK.

B csoe BpeMa 6ypxyasus Oblla 3aBHTEPECOBAHA B Da3BHTHM W
YKpeneHHH JHOGEpAJbHO-IEeMOKPATHYECKHX NPUHIHIOE JeATebHO-
cTH cyna. [TosTOMy oHa BceMepHO TIOLNEPKUBANA H PaCcXBa HBANG
TEOPHIO CBOGOAHOTO CYAeHCKOr0 YOeXKIEHWS KaK OCHOBY CHPaBeAJiH-
BOTO CYZa.

YHRUTOXKad WIB CBOAS Ha-HeT NOCJELHHE OCTATKH NAapJiaMeHTa-
pusMa ¥ BYpXKYyasHOH NeMOKDATHM, TOCHOACTBYIOILHE KJACCH KanH-
TAMHCTHICCKAX CTPAH CTAPAlOTCH YHHUTOXKHTL H YHHUTONAIOT XEMO-
‘KpaTHdeckde GOPMBH CYNeGRON IeHTeNBHOCTH: CYX NPHCHMKHBIX,
FJIaCEOCTE M COCTASATENBbHOCTH, HE3aBHCHMOCTL cylefl u cBoGony
cymedickoro yGexnenus, IToR 3ajgade BecbMa [OMOFalOT TaxHe
«T€OpPHM», KaK TeODHA <«HAYTHOR OOBEKTHBH3AUHH® NOKA3ATEALCTB,
mpomaramiupyeMas Peppnm, QORHMIKEM B IDYTHMH CTOPOHHHKAMAH
3THX B3TJISIZOB.

Teopus «mayunofi o6bexTHBmSANHAS HOKA3ATENLCTB HOCHT Ha cebe
OTICTIIABYIO Ne9aTh BJHSHHA KJ2CCOBHIX HHTEDECOB HMNEPHAJIHCTH-
vecKod Oypxyasum. ITpomarammueTsi sTofi TEOPHM CTapaloTCd Khac-
COBLle HMHTEpecH OGypKyasuu 3aMacKUpOBaTh IOKPOBOM HayuHod
06 bEK THBROCTH, cofnasEEBIIed KOe-KaKHX COBETCKEX Yy4eHsxX, no-
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qapMX Bnpocak. Mexny TeM jeno 3jech uuer ne 06 o6HEeKTHBHOM
MCPHJC, TI& © HAYUBOl OGBOKTHBHOCTH, a4 JIIHL O TOM, YTOGH
OKONUATENILIO PA3fesaThesl ¢ OyPXKYyasio-A¢MOKPATHUECKHME «IIpes-
PACCYJKAMU», MCUIAIOINMMH KAHTAINCTHYCCKHM KIMKAM B HblIe-
HHX  YCJOBUAX HCHOJLIOBATL CYJX  TaK, KK 3T0 MM BBIFOJINO,
g YOTPANINTE OIICHOCTD HCHOML3OBANNS TPYUHMICH KIACCAMH CY-
HefCcKOro  BOJLHOAYMCTBA. TPYJAUIHECSH KJIACCHi, HAo60POT, TPAMO
3AUATEPECOBANBL B YKPOINONuH cBoBOJ L CYNCHOKOTO yOCKICHHA B
B pasofJanucHHi JDKCUAY'MHOCTH OGYypRyasnnix JIOKA3ATeALCTBCHIBIX
Wi HIBIX nponeceyainunx reopnin, Ha Xannom npuMepe, 3aMeTHM
HOMYTIO, MOXKHD JOPKD YOORWTLCH B TOM, UTO NPOICCCYMILILIE TEO-
PHIt, KAK W Boofille Bee TEOPHH, HE MOTYT OQCTARATLOS W HC OCTa-
OTCH BHE nOAHTHRE, sue raacdonoil Gopulul. Yronosuwil npoiece,
KAK H YUOJORHO-HPORECCYMIBIOG HPABO, BUPACTACT HI COMOIT ryu
gaacconofl Qopudul, oprammeckny cssaan o weit 1o oBoiewedt cre-
ety POSKO OTPAKACT Bee acoGeiimocTit Kaacconutx ornoulennil Tof
wie meodt seropiieeroft snoxn, i oy, wit yrojouni upoueec ne
CTOAT, HHROFAD 10 CTOSUH K He MOTYT CTOSNTH BHE NOJNTHKIE, D70
0AUAUALT HOIIGOKHOCTHL HOAUMMICHIBE  BCOTO  CojepRainm ¥ Gopu
cyneBHoft JORTCALHOCTH  ONPCICACHHINM  KJIACCORLIM  NOJHTHUCCKHM
pesaM W o erpeMierisd, O pefiersim 9Toro mpasmna pe csofoana
HH ONHA CHOTCM JMOKAZATENLCTR, BCCMAD NDOUHTAHHAR JyXOoM R
norukoil Kaaccosoll Gopulnl, JOPHKOR  30UUMTK HHTEPCCOB TOCION-
CTBYIOUIErO B NAHHYIO HCTOPIMCCKYIO 3T0XY Xiacca.

Mapke ¥ 3ureasc B «Hexenxollt ieonoriis ¢ geuepnmparowzed
noasotoft MOKasasw CBA3L npaBoBHIX GopM ¢ dopMaMB cobcTBed-
HOCTH.

«UacTnoe npaBo, — wMTacM M B «HeMeukoft wmpeonoruu», —
Pa3BHBASTCS MApaNIeIbio ¢ uacTHOll COGCTBEHHOCTHLIO M3 Mpolecca
pa3JIOKEHHS ECTeCTBCHHO pPa3BHBIICHCH KOJVIEKTHBHOCTHN.

B pesyabTaTe NPOHCXOXAMKX B oOGieCTBE 3KOHOMHUECKUX H3ME-
HeHHE MEHSIOTCA He TOJbKO (opMu! npasBa, HO CO3JAIOTCH M PAsBR-
BAIOTCA LEJAbEe HOBBIe OTpachay npasa. «[lepBeiid Xe TOpOHE, KOTO-
puit B CpeJHHe Beka BeJs OGUIHPHYIO MOPCKYI0 TOprosmo, AManbdu,
pripaboTan ¥ MOpPCKoe npago» !, Pa3BHTHe TOProBJH ¥ TNPOMBIULIEH-
goeTH B MTasMu W B APYFHX CTPaHaxX NpPHBEJO K HaJibHEHIeMy pas-
BUTHIO YACTHON cOGCTBOHHOCTH, KOTOpOe TOBNeKJo 3a coGofi peuen-
HHIC H <BO3BeleHHe B asTopuTeT» (MapKc % DErennc) pHM-
CKOTO gacTHOTo npasa. Ha ocHoBe DHMCKOro npaBa pasBHJOCH BCE
coBpeMeHHOe GYDXYa3HOe NPaBO, FBHBIUEeCH MNPAMBIM CJERCTBHEM
BO3RHKIIHX NOTpebHOCTEN OYpryasHH.

«Korna snocneacTBum, — mucanw Mapkc w SHremc B «Hewmen-
KON HHEeOJOrHH», — OYPKYasHA TaK YCHJHJIACh, YTO rOCYHapH CTAaJH
3aUIMINATE €€ HHTepecH, urolnl € €e TNOMOUILIO COXPYHWIHTH (eo-
RaJbHYIO 3HaTh, TOFJa TOJIbKO M Hauajoch BO BCeX CTpaHax — BO
Ppasnms B XVI Bexke — RacToslllee pPAa3BWTHE NpaBa, COBEPLIAIO-
Uleecs MOBCIOAY, 3a HCKJIOYeHHeM AHTJMH, B4 OCHOBE DHMCKOro Ko-

1 Mapxc 8 dHreasc, Cou, 7. IV, crp. 53
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mexca. Ho u B AHraum ans panpHERUIero paspUTHS YacTHOTO IIPaBa
(B 0COBEHHOCTH OTHOCHIUENOCH K ABHMHMOMY UMYLUECTBY) NPHILIOCK
o6paTHTLCH K NPHHEHMIAM DHMCKOTO npasas i.

K sromy Mapkc u Dureanc npobGaBuid 3aMevanue, KJACCHUGCKH
onpefesuBLlee NPUPoAy npaBa: «He Hajfo 3aBbiBaTh, YTO MPaBO TOY-
HO TaK Xe HE uUMeeT cBoeH COOGCTBEHHOM HCTOPHH, KaK MW DEJHIUA».

3aBucUMOCTE NpaBa W ¢GOPM ero pa3BHTHA OT SKOHOMHUYECKHX,
MPOU3BOLCTBEHHBIX OTHOLICHHA IOKa3hiBACTCA BCeHl HCTOpDHEH yeo-
BEUECTBA.

IIpaBo CAaHKIMOHHPYET HOBBE BHIEI NPHOSPeTEHHA COOCTBEHHOCTH,
CAYKUT ONOCPENCTBOBAHUMIO HOBLIX XO3AHCTBEHHBIX OTHOLUEHMH, IIpH-
LaBasg MM BLIDAXKEHHe IOPHNHUECKHX OTHOWEHHH.

B «JlefinuurckoM cofope», pPacKpEIBAA HECOCTONTEJILHOCThL HHAeg-
nuctugeckoit rpaktoBgd Ilrthpuepom («Csarolt Makc») npasa,
Mapgc ® DureanC IHCANH, YTo «C PA3BHTHEM rpa)iaHckoro ofiue-
CTBR, T. €. C PA3BHTHEM JHYHBIX HHTEPECOB 1O CTENEHM KJECCOBLIX
HHTEPECOB, NMPABOBhIE OTHOMIEHUS HIMEHMJMCh W HX BbLIDAMKEHHE UH-
BUJIHIOBANOCh. OHM CTasNM paccMaTpHBATLCA YXHKE He K&K WHIUBH-
AyanpbHBIE OTHOIIEHHA, 2 KaK BCeOoOw M e»2 ITo NOBAEKNO 34
COo00H H3MeHeHHe cnocofa OXpaHbl, BalIUTHl NPaB H, B YACTHOCTH,
HCYE3HOBEHHE TAKOPO <«BapBapcKoro cnocofa oCyurecTBAeHHH Npa-
Ba», Kax, HanpuMmep, roe;JHHOK.

Henonumanme Toro, ueM ofmbAcHAeTcs Takas MeraMmopdosa, mnph-
Beso Illtupnepa # nOROOHBIX €My HICAMMCTOB X H3BPALIEHHOMY
IPeNCTaBAEHNI0 O XapakTepe, 0COGEHHOCTAX M CONEPKAHHHM TeX HJH
HHBIX HCTOpHYecKMX GopM mpaBa. MmeanucThl, we 3Hast HeHCTBH-
TeJbHBIX OTHOIUEHHH, Ha KOTODbIX OCHOBBIBAIOTCS pasjHyHbie (GOPMHI
npaBa, HECHOCOOHLI NOHATH HAEHCTBUTENBHOE COLEPXKAHHE CAMHX
pTHX GopM. OHH He NOHMMAKT CBASH MEXAY STHMH dopMaMmy,
MEXIY OPHIUYECKHMMH OTHOLIEHHSIMW M <«BeLIeCTBEHHLIMH CHJIa-
MH» — IPOM3BOACTBEHHEIMY OTHOWIeHHsIMHE. Mexay TeM K3 mMO3Ha-
HESl 9TOH CBfI3H TOJIBKO M BO3MOXKHO [03HATh OCOGEHHOCTH pa3BU-
THH HMCTOPHYECKHX (OpM npaBa BOOOIIE W IPONECCYaTbHOIO NpaBa
B YaCTHOCTH,

«Hackonbko TecHO CBsI3aHBI IOPHNHYECKHEe OTHOILEHHS, — YHTEEM
MEL B «JlefmmurckoM cofopey,—C BOSHHKUIEM 3 paslesieHHs
TPYAa DAa3BHTHEM S3THX BEUIECTBEHHBIX.CHVI, MOXKHO BHIETH VKe Ha
UpuMepe HCTOPAYECKOTO PasBUTHA BJIACTH CYHOB H H3 Xajgo§ ¢eo-
OaJOB HAa pa3BHTHe npasa (¢M., HanpuMep, Momnrednn, yxas. cou.,
XIV, XV Bex). Kax pas B NPOMEKYTOUHYIO SIOXY MEXAY rOCHOI-
CTBOM A4PHCTOKDATHH H TOCIOACTBOM OYPXKYasHH, KOTAa CTaJKHBa-
IECh MeXJy cobO0i0 MHTEepeck OGOMX KJaCCOB, KOT4a CTajH pPacTH
TOProBbl€ OTHOUIEHHST MeXIY eBPOHEHCKAMM HaO¥saMHM H CAMB MeX-
OYyHAPOJHLIE OTHOIIEHHS CTaAW NPUHHMATR HO3TOMY 6y p XYy as3-
HBlM XapakTep, HaYaila YCHJHBATLCA BJACTb CYNOB, a HPH NOCHOZ-
cTBe GYpKyasum, KOTAa 3TO WIMPOKO DPasBHTIOE paslesicHme TpyXZa

tMapgc 7 rreasne Cou, 1. IV, c1p. 53—54.
tTam xe cmp 325 .
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PTAHOBHTCS COBEPLWICHHO HeoSXOAHMEIM, cylnebnast BlacTb LOCTHraer
cpoell BuicweH TOUKH. HUro BooOpaxaloT HPH STOM XOJONHI pasie-
NeHHst TPyAa, CYABH, a TeM Goaee npocdeccopa mpasa,— B BHICUIEH
crenesd 6e3pasznuyHos .

M3 Bcero CKasaHHOTO BhIIE BHIHO, YTO IOPHUIMYECKHe OTHOLICHUS
Maprc HUKOTZ2 He CMEUHBAJ C «BEIIECTBEHHBIMH CHJIAMHY, BOZHMK-
UrMMd M3 DA3AeNeHHs TPyHa, ¥ C INPOWBBOACTBEHHEIMH OTHOIIE-
HHAAMH.

Ho He TOJBKO MaTepHasbHOE NPaBO 3aBHCHT OT STHX <«Belie-
cTBeHHBIX CHI». OT HMX TakXKe 3aBHCHT M NPOLECCYANLHOE IIPARo,
OPraHMYECKE CHBS34HHOE ¢ NPABOM MATEPHANLHBIM.

B crartbe «[lefarsl 1o NOBOAY 3aKOHA NPOTHB KPAXH IPOBY
MapKkc ¢ HCKTIOUMTEJbHBIM OneCKOM M yOHACTBEHHBIM CapKasMoM
[OKA3RJ, KAK Gggmyamme 3aKOHOJATEJIBCTBO CJRNO M BEDHO CJYXKHT
CBOEKODBICTHIO OYpPXKYyasum, Kax B YaCTHOM Ciydyae GOpPhOH ¢ Xule-
HPEM NPOB OHO JIETKO XEPTBYET NPaBOM YeJOBEKA B NOJb3y npasa
MOJIOABIX JEPeBLEB, K&K <..JepeBfHHble HI0Jb NOGEXKIAT, 4 JI-
A¥ NPUHOCATOHX B KepPTBY»®, K&K JaXe JPAKOHOBCKOE YroJoBHOE
‘cynonpomssoncTBo XVI BeKa OxashiBaeTcs UpesMepHO TYMaHHLIM [0
cpaBHEHHIO ¢ 3axoHonaresberpoM XIX mexa.

IToxasnlBasi BCIO NPEZPEHHYIO CYMIHOCTh GYpPIXKYA3HONO YrOJOBEOIG
npapa, ONYyCTOWHBIUECIO NDOUCCCYRJNBHYIO HNEATEIbHOCTh CYIbH, BhI-
HYXIEHHOTO «..MyPHTAHCKH (OPMYMMPOBATL CBOEKOPHICTHE SaKO-
Ha..» 3, Mapxc nokzsan BMeCTe C TeM OPraNHYeCKyIO CBSSh NPOUEC-
CYaNbHOro M MATEPHANBHONO NPaBa, NOJUEPKHYB, UTO MAaTepHaJbROe
gpaao HMeeT CBOM HeOOXOINMMBIE, NPHCYLIHE MY HpPOLEeCCYAbHBIE

OpMBI.

«.Kak nas xmralickoro npasa HeoOxOQMMa najka, Kak Heo6Xo
IUMa RIS COUEPIKAHUA JPAKOHOBCKOTO CPEIHSBEKOBOI'O YIOJIOBHOIO
npaBa, B KawecTse Npoueccyanbyol GopMbl, NMBITKA, TaK X€ HeoGXo-
I¥MO CBSi3aHO C IJIACHHM CBOOOZHHIM TPOIIECCOM IJIacHOe II0 CBOeR

. NpHPOXe, NPOIMKTOBAHROe CBOGONOH, a He WACTHHIM MHTEDECOM —
' comepxanme. IIpomecc ¥ nMpaBo Tak XKe TeCHO CBA3AHB! ADYT C APY-
- roM, XKak, Hanp., GOpMH pDacTeHWH W JXKHBOTHBIX CBA3AHBI C MSICOM M
KPOBBIO XKMBOTHEIX. O ®RE AYX TOJXeH OIYLIEBJATH POLUECC H
3aROHKI, KGO Ipomecc eCrb Todpko hopMa XMW3HH 3aKOHAa,
CAENOBATENBHO NPOABJEHKE €10 BHYTPEHHEH IKISHH.
Mopcxue pasGofinuke TuaoHT2 JIOMaOT MOAMAHHBIM HOTHM M PYKH,
- gpOGH He nath mM GexaTh. Urobnt obecmeuutd ceGs Of mopyOIH-
'KOB, JIRHATaT He TOJBKO IEpPesioMaJ IIpaBy PYKH B HOTH, HO EILe
| gpomswl eMy cepime. B nese DpuMeHeHHs JagATAIOM HaIIero npo-
 @e0Ca K HEKOTOPHIM KaTeropHaM JIPeCTYINIEHHA ME PeliHTesbHO He
BEMUM HEKagoR sachaynd. MH, BaoGOpOT, LOJUKHH BOSAATE NOJIK-
“AOe TOR OTKPOBEHHOCTH W NOCHENOBATENbHOCTH, C KOTOPHIMM HECBO-
GonEOMY COIepRcaHmO TpHAaHa HecBoGoxHas dopma. Ecma B Hame

{Mapxc m dmréase, Cor. . IV, tp. 326 B
- tMaprc % 2ureasc, Cov, . I, cmp 223 - BN } !
3 Tau xe, crp 257, e I BN A
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MpaBo Gakrfueckis BocHTCH YaCTHELE HHTepec, RorTopil HC nmepe- |
HOCHT CBeTA IJIACHOCTH, TO CJGIYeT NPHIATh eMy TakXe COOTBET- .

CTBYlOWYO TaffHyil0 NpONEXYPY, 4TOCH He BOSCYXAATh M He mH- ..
Tarh, [0 KpafiHedl Mepe, HMKAKHX ONACHEIX MW CaAMOYCJHaXKIAWWux *

uLmosni. Mbl CcyuTaeM OOS3aHHOCTBIO BCEX DEHHCKMX FpaxXiaH B
OPEHMYIECTBEHNO PeHHCKHX IOPHCTOB TOCBATHTBL B HACTOALIHH Mo-
MEHT CBO€ TIJaBHOS BHHUMAaHMe COJXEPXAaHHIO NpaBd, YTolH
y HAC B KOHIE KOHIOB He ocTajach nycrad macka. PopMa He uMeer
HUKAKOH IEeHb!, eci OHA BE ecTh ¢opMa coxepxanuds 1.

TaxmM 06pasoM, H3yueHHe NpoLecCyaisHHX npaBosbix (opm wue.
H30EXHO CBA3AHO C H3YUEHWEM MarepwajeHoro npasa, Marepuans-
HOE NpaBo MpejoTpelesieT Xapakrep M ocoleHHOCTH NPOUECCYads-
HOT'O IpaBa. 2T0 BePHO W B OTHOLIEHHM N0KA3aTEALCTBCHHOIO npa-
Ba. CHCTEMB! JDOKA3ATENbCTB, @ CHAGNOBATCNBHO, H YUCHHA O 3Haye-
HHK M CBOMCTBAX JOKA3ATEJLCTB, O METOANX HOJLIOBAHHMA JLOKA3:-
TENLCTBAMM, 0 METOJAX ¥ VPHHIMIAX OLSHKM NLOKA3aTeNsCTB B KO-
HEeYHOM cYeTe ONPEHENsIOTCH NPHHIHIIAME, UEJAAMH ¢ 3ajavaMu yro-
JIOBHOT'O TIpaBa M YrONOBHOR IMOMITHKH. ;‘_

B yueHHH 0 JOK&38TENLCTBAX OCHOBHO® =~ 3TO NUPHHIHIE H MOTO:
Abl OUEHKH [OKa3aTeJbCTB, STO KDHTEPHH, ¢ TOUKM 3DEHHA KOTO-
poro NPOHSBONKTCA OWEHKa JNOKASATENLCTB. TakuM KpHTepHeM
BCETNA B KOHEUHOM CHETe SABJSIOTCA TE KJNECCOBBIE MHTEPeCH!, Ha
3alIATe KOTODHIX CTOAT CyX 4 cyneOHuR npouece. Ho Hu auTporno-
JIOTHYeCKas IIKOJA, HW Kaxas-muGo jpyras mKoma GypKyasHoro
‘TpaBa He B COCTOSHMM NOAHATHCA HA NONJHHHO HAYUHYH BBICOTY
‘B CBOMX TEOPETHUECKHX HCKaHMAX, TAK KaK 9TO CBH3aHO C ONACHO-
CTBIO pasobrayeHyst KJACCOBOH TPHPOXH! MOGOro HHCTHTYTE Sypyas-
HOTO npaBa. Hambonee oTkpoBeHHa B OTHOIIEHHH CBOENO KJaCCOBOTNO
COZEPXKaHMA TeODHST TaK HasHBaeMHIX G OPMAJIBHEX ZOKA3a-
TeabcTB. Hanbonee TiMarenwHo 3aMacKHpOBaHa KNACCOBAs CYII-
HOCTh Z0KA3aTEJBbCTBEHHONO NIPABAa B TEOPHMA TAK Ha3kBaeMO#l ¢ B O-
6onHOR CyXeficKOR OUMEHKM HOKa3aTeablCTa. TIpo-
MEXYTOUHOE NOJIOXKEHHWe B JOKA3aTEJLCTBEHHOM NIpaBe 3amMaeT
QHCJMGCKAS TeODHst JI0Ka3aTeJECTBEHHONO NpaBa, NpeNCTaBJSIONIAs
COOOH MENyI0 CHCTEMY NpPaBHJ, YCT2HABIHBAIONIHX OOIIHe MeTOM0-
JIOTHNECKMe - Hauaia ¥ PAX KOHKPETHHIX YCJOBAH IONYCTHMOCTH, OT-
- HOCHMOCTH, DACHpPeJesIeHHT B OUEHKHE . 1OKa3aTelbCTs.

B paspaGoTKy amrymAcKOro JOKA3ATENECTBEHHOIO opaBa, npeax-
CTABITIOMETO SHAYRTENLHLIE TPYAHOCTE B CHJY IJIaBHHIM 0GpasoM

CBOEH KasyHCTHYROCTH, DS/ BBLLAOIEXCS IODHCTOB BHEC HEMajno
HHTCDECHEIX H NERHHX TOJOXeHnH, AMEIOMAX 3HAFHTEIbRHY Teope-
THYECKHA W TIPAKTHYECKHE HATEpec.

Haunnas or Besrama («Rationale of judicial Evidences, 1825 r.),
CyZpn Becra («The principles of the law of evidences, 1849 r.) z
Crudena («A digest of the law of evidenee», 1876 r.), ma mpors-
xemmw XIX m XX cromermfi mosBasercs PAR BHEaOmMAxcss paboT,
TIOCBAMERHEIX STOMY BOMpPOCY, M3 KOTODHIX, KPOME VKa3aHHMX BH-

'Maprc m drreasc, Cow, T I, ep. 258,
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fle, Hambostee aBTOPUTETHRIME cuMralorcst paborsr Pitt, Taylor,
Archbold, Smith, Wills, Wigmore. XapakrepHoit ueproii Bcex 3THX
paboT ABJSCTCA CTPEMJIEHHE CHCTEMAaTU3MPOBATH HAKONMBLIMMCS B
cyne6HoRt 06JaCTH ONBIT NOJL30BAHHA NOKA3ATENBCTBAMH M M3BJEUb
K3 Hero pPAJL NPAKTHYECKMX YKasaHHM, o6Nervaimux padoTy CyAbH,
C ONHOH CTOPOHBI, H B MaKCHMAJBLHOK Creneny ofecreywBarouax
NpaBHJIbHOE peIleHHe CyHeBHHIX Aen — ¢ APyrofl

Hago npusHaTh, YTO IO CHX NMOP 3TU NONBITKH HE JANH XTOJKHO-
ro pesysabrara. OOBACHAETCA 3TO, KaK HAM KaXeTcHd, IJABHBIM 08-
pPasoM TeM, Yro Kammoe cyneGHoe Xeno, KaXIbi dakT wuaM Kax-
Aoe ABJNEHHE, C KOTOPBIM NPHXOIHTCH CTAJKMBATBECS B YrOJOBHOM
Mmpouecce X8K ¢ JOKA3ATENbCTBOM, W B3aHMOCBA3bL 5THX (akToB nan
apjeHHl MeXay coGoft oTIMYATCH TaKMM cBoeoOpasmeM, Taxol
HHAMBHIYAJMBHOCTRIO, UTO Kakaf-NHOo XnaccHPUKAUMA NPH3HAKOB,
OTVIMYAIONIHX OJHO JLOKA3aTEeJBLCTRO OT APYFrOro C TOYKE SPEHHS HX
LOCTOBEPHOCTH HIH TOKA3ATENBCTBOHHOTO 3HAYEHMR, NpPeHCTaBJaseTes
nourn HeposmoxcHoft, MexILy TeM pAasSBHTHe J0OK&3aTeNbCTBEHHOTO
npaBa 1o B OyPRYAsSHOR TEOPHH UMEHHO 110 STOR AMHHU~-II0 TYTH
OTpEReNCHHA NPHINAKOB JOCTOBCPHOCTH TOPO HJH MHOro J0Kasa-
TEABCTBA W HONKTOXK CHCTEMATH3AIMM JNOKA3aTENLCTB HA OCHOBE
STOI'O MNPRILHNA,
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I'1ABA It
TEOPUS $OPMAIJIBHBIX HOKA3ATEJLCTB

§ 7. O6mee noHsTHE

[Tox HaMMeHOBaHHEM TeOpHH (OPMaNbHEIX IOKA3aTENbCTB B HCTO-
PRIO YLQIOBHOIO CYLONPOMSBOJLCTBA BOLIJA TEOPHH, TO KOTOpOA
CHNla CYNeOGHHIX H0Ka3aTeNHbCTB 3apaHee onpedessiack 8akoHoM. [Io
BTOR TEOPHH KAXKI0e MOKA3ATEJCTBO MMEJNO SapaHee YCTaHOBJIEH-
HEIH 3aKOHOM Bec, 3Hayemse. CyX » CJelNCTBHe B OUEHKe I OKasa-
TENBCTB JOJKHBl ObIJIH MCXOINMTh M3 Npexmucasmit 3akora. Hm c¢yn,
HH CHeNCTBHE He WMENM NpaBa OLEHHBATh NOKA3aTeJbcTBA NO COO-
UTBEHHOMY DasyMeHMIO; MX 3aJaua s3akdioyajnach B TOM, YT00BI K
KakgoMy ¢axTy, ¢ KOTOPHIM OHX HMENH JeJo Kak ¢ IoKasaTelb-
CTBOM, MEX3aHHYECKH IDAMEHHTb MEpKY, VCTAHOBJEHHYIO 3aKOHOM, .
¥ CIeNaTh TOT BHEIBOM, KOTOPLIN NpenNACHBANCST 3aKOHOM. DTa TEODPHR
paccMaTpuBajia CBOHCTBA Y KayecTBa [JOKa3aTeNbCTB KaK KaKHe-TO
3aCTHIBIIME, HeHM3MEHSIIOUIHECS CBOMCTBA W KayeCTBA HUKOI'JA HE H3-
MeHsSomuxXcs Bemel wmm sBiaesud. [locTpoeHmas B COOTBETCTBHH
C 3TOH TeopHel CHcTeMa NOKa3aTeNhCTB OblIa NPOCTON NpAHANJEXK-
HOCTbIO MHKBHSHMIMOHHOTO [poliecca, MeHCTBOBABINETO IIpW IIOMO-
my IpyboH, MeXaHWYeCKON CHJB, He OCTaBJASBHIEX MecTa HJIA pas-
MBIIIIEHNS ¥ aHaMM32 OOCTOATENBCTB. B MHKBHSMUHOHHOM IpOLeC-
ce CYAbSA ® CJAENOBaTe/b He H3Y4aJy NeJsa, He PacCyXkIajd, He apa-
JM3HPOBANM (akTOB O HX BHYTPeHHeMy 3Hauemmro. Cuctema &op-
MaJBbHBIX JOKa3aTeJIbCTB TOYHO TaK Xe 0oCcBofoxpana or 3ToR 06s-
3aHHOCTH. EIHHCTBEHHOH 06S3aBHOCTBIO CYJbW WM CJIELOBATEJNN
NpH POCIOACTBE 3TOH TeOpHH OBUIO IIONCYHTATH NMPOUEHT NOCTOBEP-
HOCTH, MPAMMCAHHBIH 3apaHee 33aKOHOM XKaXAOMy BHAY HIOKasa-

TEJILCTB. ,

Cucrema GOpMANEHEIX NOKA3aTENLCTB CMEHHJA CHCTEMY NOKa3a-
TeNbCTB OGBUBHTENBLHOTO Npomecca. B oGeruMTeNnsHOM mpomecce Bee
CYJONIPOMSBONCTBO CTPOHJIOCh HA AaKTHBHOCTA CTOPOH ® OpexIe
Bcero oBpuuuTens. Bes o6BurnTeNst Her m cyapu. «Nemo judex sine
actore», — rOBOPHT JHpeBHAA puMcKas (GOpMyJa, BHIpaXad OCHOBHOM

IPUHIMN DHMCKOTO CYXeOHOTO INpOomecca, SBJNBINErOCs KJaccHYe-
ckoH GopMOE 0GBHEHMTENBEOTO Hpoleccal.

*

t JlocToltna BHUMAHMA NaNleKO He JIeCTHAS ONenKa PEMCKOTO IIpaBa Momse-
ROM, BHIAIOIMMCH OYpIKYAaSHEIM DOMOBENOM, B DaboTax KOTODOTO OCHOBOIOVIONK-
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Cucrema [0Ka3aTesbCTB B OOBHHHTEJLHOM IIpOIlecce Kpalime mpH-
MuTHBHA. [JIABHYIO POJib 3JeCh HIpand, KPOMe CO3HaHWS OGBHHse-
MOTQ, CYUTABINErocs JYYIIMM AOKa3aTeJbCTBOM M peLIaBLIerc UCXOJ
meJa, TaKWe <«J0KasaTesNbCTBa», KaK IIOeIHHOK, NpUCAra HJIH CYX
GOXHA (OpHaIHH).

BMecre ¢ OOBHHSEMBIM NpUCATANE ¥ €ro APYsbS MM COCEIH
(conjuratores — CONPHCAXHUKM — B IpeBHed ['epmanmm, mnocoGHu-
KM — B JpeBHeli Poccuu), KoTophle CBOEH NpHCATOH YXOCTOBEDAJIH
YHCTOTY M NPaBHABHOCTL NPHCATH OGBUHSEMOIO.

[MToenunok ¥ cyn OGOXHA, OXHAKO, CUMTAMHCH €lle Gonee YOemM-
TeJbHEIMU XOKA3ATEALCTBAME. DT GBHIIO HENIOCPEJCTBEHHO CBS3aHO
C KyJbTYPHLIM YPOBHEM TOTZallHero OOIISCTBA, NMpH KOTOPOM B3KC-
MI0aTaTOPCKHE XJacChl YMen0 HCIOJb30BATH B CBOMX YrHETATEJb-
CKHX LeNsiX HEBEXKOeCTBO M PENHUrHO3HLIE NPeIpPacCydKH OTCTAaJbIX
HApPONHBIX Macc.

«/IBe CHJIb! IPOABJSANM CBOC HCKJIOUHTENBHOE HeHCTBHE B UeJOBE-

Ke 9T0r0 MNEpHONA, — TOBOPHT 1O SToMy noBoxy mnpod. Cayyes-
CKHH, — DHIHYECKAR CHAA M CHJA CYeBepHd, NO3TOMY, ECTECTBEHHO,
YT YM en0, HeCmoCcOoOHBIR K OTBAEUCHMIO, B THX JBYX HCTOUHHKAX
BcKan cpencrs GoprOul C npecrynneﬂmem»i.
- TaxuMu cpelCTBaMM ABJANMCH MOGLHHOK Nepel cymbell (cymeGHbi
MOeAMHOK) M MCNBITAHWE OTHeM Maw BOJOK (cyx Ooxwmll), pesynb-
TaTh KOTOPHIX OMNpenensany cyawsly obsrmgemoro. KTo He noToHeT
B BOIE, Y KOrO PyKa He CrODHT B OrHE, KTO NOOGENUT B TIOENHH-
K€, — TOT He BMHOBEH, TOT IIpaB. .

Takas mDpUMHTHBHAEA CHCTEMA <«OKa3aTeNbCTB» H3BeCcTHa Oblaa
BCEM CpeIHEBEKOBLIM eBpolneiickuM rocyiaapcrsaM. Ona 6wlna H3Be-
CTHZ M JPeBHEPYCCKOMY cyneGHOMY Iipoueccy.

IpeBHepycckufi cyneSHBIR IpOnecC — TUIUYHLIE OOBHHHTEJLHLIA
npomecc, rae oOUIHHA — CYA — Urpasia YHCTO NOCPENHHUECKYIO POJb
B pacipe C¢TopoH 2. Takyio Xe poJb Urpaid ¥ KHAKECKHH HAMeCTHHK,
BOJOCTENIb, TIOCENBCKMH, THYH, CyIHBIE MyXH, IeJOBAaJbHUKH.

B sToMm cyZze nzokasaTeapcTBaM® ObuIM JHYHOE NpH3HARAE OOBH-
HAEMOT'0 MJIM, Hao60opoT, 0TKa3 OT JOGPOBOJBLHOIO NMPU3HAHMS (OTKA3

EAKE MapKCH3M3 HAXOIMJIH «XODOINHE MaTepHasN» Kax THC2J O MOMM3EHOBCKOR
pHMCKOH BCTOPHR JHresibe (oM.  «[lmcbMo K Mapkey or 26 mapra 1858 ro,
Mapkc 8 Dureanc, Cou, 1. XXII, crp. 324).

«PuaifE, — WHTIEM MH Y Mommsena B «Vlcropun Prma», — OSHKEOBEHHO IIpe-
BOSHOCAT KaK Taxof HapoX, KOTOPHH OHN ONapeH HeOWBAJbLIME CHOCOOHOCTAMHA
K IOPHCODYAEHIMH, 4 €r0 HPeBOCXOUHOMY 33KOHORATENLCTBY IUBATCH, KakK Ka-
KOMY-TO' TAHHCTBEHROMY Japy, HACHOCIAHEOMY CBHINE; STO Jelaercs IO BCEH
BEDOATHOCTE JUIA TOTO, YTOOH He HPHIOCH KPacHETh OT CTHIA 3a cBoe 006~
CTEeHHMOE 3aKOROZATE/LCTBO. Ho xocTaTowwo ykasaTh Ha OeCHDHMEPHO IDTaTKOE
H HEDASBEATOS YIOIOBHOE SAKOHOLATENBCTBC PEMISH, TTOGH YOREETE B He0Go-
CHOBAHHOCTH STHX MHEHWH AaXe TeX, AJS KOT0o MOTJIO Obl NOK23aThCA CAHIIEOM
' NPOCTBIM OCHOBHOE HDABHJIO, Y4TO Y SAOPOBOIO HAPOJA — 3aKOBOMATENLCTBO S0

Boe, Iﬁo.ubnoroa)— Gonbmoer (T Mommsen Hcropaa Puwa; M., Consxres,

T oTp. 41

tc.ny!en?:xuﬁ Yae6HEK DPYCCKOTO  YDOJIOBROTO Hponecca 7. I- Cyno-
ycrpoﬁcrm, CIIB; 1895, crp. 3%
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OT KPECTHOrO LEJOBAHHS, 0TKa3 OT SBKM B CYHd), CBOXN, NOCIYXH,
CCHIIKA «M3 BHHOBaTOro» (ofellaHre NOAYHHHTLCA TOMY, 4TO CKa-
¥eT BHICTABJCHHBIY CBHAETeNp), cyl GoXu¥ M moje (MOSXHHOK) —
HawboJiee PACTIPOCTPAHEHHEI! BHE TOrHALIHHX LOKa3aTeJabCTB, COXPa-
HUBLHECA To camoro xomma XVI mexa.

D70 6blan cyZeCHbE NOKa3aTeNbCTBA. B PO3LICKE, KOTOPLIA CJio-
Wuacs B ueaywo cucremy B XVI Beke, OLIIM HHble «Z0KA32TCJbL-
CTBa»: NOBAJIbHBIH OOBICK H NbITKA L.

Brocie ACTBHY KMEHHO DOSBICKHOH mpouecc crajl Hd Mecro cyne6-
HOro (OGBHHHTENBHOrO) NpoIecca H npuobpes I'oCHoACTRYIOIee 3Ha-
yerHe. B 3To BpeMms camoe MNOHATHE CYAeGHOI0 J0KasaTe/bCTBa
CTAQHOBHTCS YCJOBHEIM, W00 TaM, I'le NPaBOTa «XOKAZHLIBAETCS» KO-
XKell» Wy <«KpOBLIO» JIPOTHBHMKA, TaM HEJIb3sd, Da3yMeercH, ropo-
PHTL HY O KaKHX JOKA3aTENLCTBAX B IPOLUECCYAJLHOM CMDBICC 971K+
Io cjxosa?,

PosbICKHOM TpOuece — 3T0 TNepBoHaAuaJLHAsA, HepassHTad Qopma
cnencreernoro npouecca. B XVII seke (Homoykasnumie ¢taThe o Ta-
TUHHBIX M pasCoRubix nenax 1669 r.) m ocobenno B XVIIH seke
(meTpoBCKOE 3aKOHOLATENBCTBO) PASBHTHE PO3BICKHOrO Npouecca B
CJIEICTBEHHBIH Nponece 3aBepumnoch. CaeACTBEHHBIH, HJIW HHKBH-
SHIMOHHBIN, OpOMect CTAN CYecTBeHHOR npoueccyadsHol dopmoil.
OTOT NPONECC HHYEM He OTIHYANCA N0 CYIIECTBY OT POSLICKHOrO:
OH OBl TaK e GeCCMBICTIERHO YKECTOK M HEJICN, XOTS M NPUKPLIBAJ
CBOIO JKECTOKOCTh ¥ BeCCMBICJEHHOCTh UEJIOH cHeTeMoll npasmi cy-
ZOIPOH3BONCTBA, SKOOLI NPH3BAHHBIX 06Y3XaTh NPOU3BOJ TAK Hashl-
BaeMbIX CYyIeH.

HMuxBHsHIMOHHBIE TIpouece Xepecaluy 8 POCCHIO BMeCTe ¢ HPYIrH-
MH 3aMmopckuMmu Hoswecrsamu Ilerp I, momsBumit ymo6creBa 3Toro
npouecca B Ieje YTBePXKACHHS IAPCKOTO eNUHOBIACTHSA.

ITo ymaunomy Bripaxemuio CrmacoBHYa, MHKBH3MIMOHHHIMN Ipoumecc
B 3anmanso# Espome spuwicst ofsmM #3 TeX GOEBHIX CHApSAOB, NO-
CPeICTBOM KOTODHIX SanmafHbll MOHAPXH3M NOGOPON GeonanbHyIo
agapxuio 3. D10 3aMeyaHMe B M3BECTHOM CMbICJe BIICJIHE NIPHMEHHMO
# K neTpoBckod Poccum, rae B 3Ty 3MOXy mna KecTokas 6ops6a
MeX]y TNPHHUUTAME I€TPOBCKOIO <«PeryJiIpHOI'O TIOCYZapcTBa» H
60sIpCKO# CTapuHOM, 3aIUMINABIIE!l CBOX CaMOCTOSTENLHOCTD.

- VInKBHBMIMOHHRIA NIpONecC CHITpaN KPymHedwyio posb B Gopnbe
abcomorusmMa npoTHE ¢eonamusma. LlenTpammsosannas rocynap-

! «[loBasbHES OOBICK, — MHIIET IO STOMY BOWPOCY CHAcOBHY, — eCTb CBHIE-
TENBCTBO Leslof OOIMHH, MEDA.. OHO sBJAfeTCS B B ANTANM §OI HA3BIHICH
jurata. M3 Hero B 5Toll CTpale W BHPOCIO 3HAMEHHTOE YUPLKIeHue IPUCAXK -
HBIX. Mexny GoibimM uaw OGBHNETEJLEHM XIOPE W HAMM NOBAJbRBM OOHC-
KOM eCTb TOpAsHTE/bHHE UePTHl CXOXCTBE, KOTODHE 3acHYKMBAMN OW CaMOro
TIMATEJBHONO M3YyueHHs W pasSopar (Comacormu, O TeopEA CYHeGHO-YIOIOB-
BELX TokasaTenscrs, CIIB, 1861, ctp. 22). '

*B T0 BpeMs Xaxe B DNPaKIAHCKHX XeNaX WCTUM U OTBETUHKE CCHUIANHCE
IpAMO HA <KOXY» INDOTHBHHKA, MPOCRIM «KDOBbIO INLTATh» INDOTHBHHKA (CM.
Cz;a connd, O reopur cyAebHO-YroJOBHHX ZoKasatedbcrs, CIIB, 1861, crp. 25).
crp.%g Cnacosny, O reopun CYReCHO-YTQAQBHNX LOXa3artenncTs, CIIB, 1861,
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CTBEIHAs BJAACTL, JIOMaBUIAsk CBOCBOJLCTBO (eofasoB M  CTPEMHB-
[asgcs NONHOCTBIO NOMAUMHATE HX CBOEMY BJMSHHMIO, YMEJNO HCIIOJb-
zoBajia HopMbl MUKBHIHIIHOHHOIO Npouecca ANA JAKBHOAUKE 060CO-
GicHHOCTH (DeOARJBHOR JOCTHIAN ¥ NMPEBPAlEHNs €¢ B OXHO U3 OpY-
Iuit cBOGH ITOJIHTHKH.

AGCOMOTHCTCKAA MOHAPXHA He MOIJIAa XOMYCTHTH GeCKOHTPOJBHON
LeATENLHOCTH MCCTHLIX CYHOB, HE3aBHCHMBIX OT KOPOJIEBCKOH BJA-
cri. Ouna He MOMNIA JONYCTHTL H TNPOLECCYalbHOM CcaMoCTOSTeb
HOCTH 3THX CY/LOB, PYKOBOJLCTBOBABUIMXCSH COOCTBEHUBIM YCMOTPEHUEM
H COGCTBCHHON «COBECTLIO® 1A IPHKASAMH CBOMX IOCTON -— (heolxa-
JA0B. AGCOJIOTHCTCKAY MOHapxXua oO0DbLABHIA IOX0J TPOTHB <«IPOH3-
posiay ¢eolanbunx cyzefl, npotue ¢deoganbHON IOCTHNHM, XOGH-
BASICH LLCIMTPANH3AHKE Cyxefuore jieja, NOXKOHTPONBHOCTH cynel-
ckoll RestredbinocTd. Oreiona — 3HEPruugoe BOBOCHCTBYCE HA CyHeH
TIpA [KIMOUH BCCBOIMOXKHBLIX HUCTPYKUHN ¥ Npasua, obneyeHHLIX B
GopMy  33KOUA, NPCUASHAYCINBIX JIIT TAKOTO POryJMpoBanms xes-
TOADIKCTH CYHA H cylel, XoTopoe He OCTABJIANO Obl MecTa HX JIHd-
HOMY YCMOTPCHUKY &,

Flugprammsomint it NPOUeEe IBUICH  BeChMA  YIOOHLIM CPeNCTBOM
LIS NOCTIRKOIMS 3THX nesell. Muxkeuasuoleii npomnece nopost
CHCTCMY TAK Ha3KIBACMMIX (QOPMAJILHBIX JOKA3aTeALCTB. ITa CHCTE-
Ma TpCACTABIMIA cOBON  pan  3apanee YCTANOBJIGHHBIX 3aKOHOHA-
TENLHON BJACTLIO NPABUJ, OOS3aTEILHLIX LIS OPraxoB CylAa M CJael-
CTBHUSI TIPH PACCNENOBANHM H DACCMOTPEHMH YTLONOBHBIX IeJ.

HauGonce pa3BuToro COCTOAHMA TCOPHA (opMaJbHBIX JKOKa3a-
tenseTs pocruraa B XVI—XVII Bekax, moguuHus CBOeMY BJIHAHHIO
BCE YrOJOBHO-TIPOULCCYATIbHBIE KOJEKCHl €BPOICIiCKUX CTPAaH W yuep-
XuBasi 3a co60il 3T0 BJAXSIHKe, KaK MBI y:Ke CKasaJsH, NOYTH JO Io-
nosunbel XIX Bexa.

Sra TeOpHA B CBOEM PA3BUTOM BHIE HCXOXUT M3 TNPENNOJNOXKEHUS
0 BO3SMOXHOCTH YCTAHOBHTH OGBEKTWBHLIE NDH3HAKH, OOBEKTHBHbLIE
NOKA3aTeNH JHAJA OUEHKH HOKasarTeNbCTB, 3apaHee NPELONPENEJISTHO-
HIMe PA3JIHUHYIO LEHHOCTb KAXKAOTO HKOKA3aTeJLCTBA.

§ 8. TMonoxuTeNbHAs W OTPHUATEJbHAS TSOPHH (OPMAJBHBIX
JAOKa3aTeJbCTB

Teopusi HOPMANBHBIX IOKA3aTeJNLCTB pacrnazanach Ha TOJOXKH-
TeNBHYIO TEODHK M OTpHuaTelpHylo. lloJoxuTeasHas TeOpHS Tpe-
60Bajla BHIHGCEHHS CYLOM OOBHHHTEJBHOTQ NPHUroBOPa IIpH HAJMTHM
YCTAHOBJICHHBIX B 3aKOHe JOKa3aTesbCTB, He MOIycKas B 3THAX CJY-

* MmrrepMmaiiep B cmoeit paBore «Die Lehre vom Beweise im deutschen
Strafprozesse» (Darmstadt, 1837} ne 0e3 H3BeCTHOMO OCHOBAWEA YTBEPHIAAET,
YTO TP TOCTOACTBE B OGUIECTBEHHOM <CTpoe HEMOKDATHYECKHAX TIPHHUIHIOB
JeficTByeT OOGBHHHTeNBHHE INpOUecC W 4YTo, HaOS0POT, HHKBHSHIHOHHBIA
npollecc CBOKCTBeHEH MOHADXHueCKOH (OpMe NDABNeHHf, YCTAHABJINBAIOMIEH
B HHTEpecax «ofmefi» OeszomacHOCTH M <«obuierc» NOpHAKa IpeclejoBaHxe

mpectymienuil ex officio W B CTPOrOM COOTBETCTBME C YCTAHOBJIEHHHIMH B 3a-
xone npasunama (cTp. 30).
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yagx onpaBRaHud OGBHHAEMOro. 3ITa TCOPMA TOCNOACTBORANA 10
koua XVIII Beka. Orpunarenpnas Teopwst (GopMansiLIX Ji0Kasa-
TeJLCTB, HAOGOPOT, HE AOMYCKaja OGBHMICHHS IPH OTCYTCTBUH Jie-
06XOOUMBIX AOKa3aTeJBLCTB, TaKKe 3apance yCcrallonjeninix B 3a-
goue. OTpHilaTeNbHas TEOPHSA, B  OTIHUHC  OT  HOJOKHTCALIOR,
B BI-IaI{HTEJIbHOi’I CTOMeHH CMArvyania ypOI{(f'l"HO TCONHH (;”)I)M"IJH!WNX
noKa3aTeNbeTB, OTpaxas cofoff BaMsHUE TIyManusMa W nporecty
IUKOJE €CTECTBERHOrO IpaBa M SHIHKJIONCAHCTOB NPOTHR TOrAAWN-
Hero cygpefickoro npoussond L

COrJIacHO MOJOXKHTENLHON TeopHH (OPMANLHBIY  AOKARATOALCTS,
eyabd o6si3an GBI NPHIIABATE TOT MIH APYroil (arT AoCTOBCPILIM,
eCHM HaJMANO OhUIH UPHGHAKM, YKasamimLie B 3aKkole, Xors Oy
CYALA K HE CJOXKHAOCH (K0 JAHHOMY [OROAY COOTHCTCTRYIONCrD
JHUHOTO YOeKICHHA.

B cuny 3TOr0 3aK0H YOTAHABMMBAN UC TOALKO BIULK PABAHUHBIX
ROKA3ATCIMETR, HO H 3apanee QNPEACII, KIKOC BHANCHHEE MMOOT TO
HOW APYroe JOKA3ATOILCTEO, OpPH KAKHX YCROUHAX AN WpriiiaKax
TO HJAM HHOG 0OCTOATENLCTBO JODKHO OBITh npstusto cyianedl o rag
nMeto noskuo Oeith cyaneft oueneno,

Wcxonst M3 910rQ NpUHIMNA, TeopHst GOPMANLIBIX JIORIBATENARCTR
Zenunia  HOKA33TeNLCTBA HA COBODIIEHHLIC B HECOBODINCHHBIS, [OM-
rele (plena probatio), menee noguste (minus plena probatio), Go-
Jee ¥eM Ha NONOBMHY nNoJuble (semi plena major), Mence vyeMm Ha
MOJOBHRY NonHble (semi plena minor), npuueM, corjacHo sToit Teo-
DHM, HECKOJNBKO HEMOJHBIX NOKA3ETCHALCTE MOTUH  COCTABUTH OJHO
IOJIHOE JOKA3ATENLCTRO.

Oar (Hélie) npupogyuT cnexylomyrd KaacCHPUKANWIO THX AOKA3a-
TENBCTR: ONHEIE H HENOJHBIE (NONynoJyne, semi-pleines), ouenunbe
(ranifestes), swaumtespHste (considérables) M HecorepuieHHbre
(imparfaites), y6enurensurle (concluantes) ¥ BRIPa3HTENLHLIE HAH TO-
Kasarejedple (demonstratives), aelicrBuresbiue {réelles) u npe-
symnuuHa (présomptions), nonoxurenpusle {affirmatives) n orpuna-
TenbHble (négatives).

Iloanble, coBepiieHAble HJIHE OYSBHAHBIE I OKA3aTEILCTBA — 3TO T,
KOTOpBIE CUHTANHCh ZOCTATOYHLIME, 4ToOBl y6eauTh Cyibio. TakoBH
Oblii coGCTBeHHOS NpuU3Hanue OGBUHAEMOrO, THCbMEHHBle JOKa3a-
TeNbCTBA, TPH3HAHHLIE TeM, TPOTHB KOG OHM HampaBJACHBI, CBMIe-
TENBCTBO IBYX JNOCTOBEDHHIX CBHAeTeNiel, NpWUYeM (PR Pas3HOTJAaCHH
NpeANoYTeHNe OTAABANOCh TOKA3AHHMIO MYXUHHBI Hepejl NOoKa3auHeM
)Kenuinnm, 3HATHOTO TepeX He3HATHLIM, IAYXOBHOTO nepey CBer-
CKHM 2.

*Cu. Qonmnuxui, Kype yromossoro cymompomssopctsa, CITB, 1899,
T. II, cTp. 209,

* Cm. Hélie, Trait¢ de Pinstruction criminelle, 1845. v. I, p. 167; Cnaco-
B4, O TeopuH CcyneSHO-YroJAOBHWX Roxasarenwere, CITB, 1861, ¢rp. 57; Dy-
xoBcxofi, Pyccxuit yronosmwfl mpomece, M., 1910, crp. 200; Kowwn, 32 mo-
caenuue roas, CIMB, 1896, ctp. 264; P 0OARUUKEKY, YPC YFOROBHOIO CYAQ-
OpoE3sofcTaa, 1899, . II, crp. 208 7 <. .
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«HasuyHoCTh  COBEPIUEHHBIX  JOKasaTenscts, — rosopur Craco-
BHM, — PABHAETC NOCTOBEPHOCTH BHHBI, HAJHUHOCTL HECOBEPIIEH-
HBIX HaBJICKACT TOJNBKO IOJO3peHHe Ha MOACYHMMOTo» L.

HecosepuICirHLIMKE TEOPHS (GOPMANBLHBEIX NO0KA3aTENbCTB CUHTANA T
FOKA3dTEJNLCTRA, KOTOPLIC XOTH W 3aCAyXKWBASy HEKOTOPOro KoBe-
pust, HO TIc OblJIM ZOCTATOYHO CHUIBHLL, YTOGL! IOCJAYXKHUTE K OBBH-
HCHHIO TIoacynuMoro. HecoBepineniioe N0Ka3aTescTB0 1aBajJo OCHO-
BAHKE UOABCPITYTL OACYLMMOIO ILITKE, ONO [HaBanso OCHOBAHHE
AAST TOJO3PEHHS.

ITo Cpoay 3akonos 1857 r.? copepuieniuiM L0KA3aTeALCTBOM SB-
NIIOCh, HANPHMED, NMOKa3aHue CBHIETEJS, Ha KOTOPOro CCBIANTCH
W MCTCIL M OTBCTUMK. Be3 ofielf cCbIKKH COBEpPUIEHIBLIM 10Ka3aTelb-
CTBOM CUHTAJHCh COIVIACOBAIHHBIE TOKA3aHMA IBYX CBHIeTENeH.

Mo CeOjy 3aKoHOB COBEPUICHHBIME JOKA3aTeNHCTBAMH BHHOBHO-
CTH CHHTANHCH JOKA3ATRIBCTBA, HCKIIOTAIONIHE <...BCAKVIO BO3MOMK-
HOCTh K HOKAZANKIO HeRHHIOCTH NojcyanMoros (cr. 308), mouueMm
CHIIA 3TOrO PONA XOKA3ATEMLCTB UPU3NABANACL CTONL GOJLIuol, uro
ORHOrO COBCPIIEHHOPO JOKA3ATE LT OLUIO «JIOCTATOUHO KJS IIPH-
IMAHKES OCYXKJenus necomumrensneivmy» {cr. 306). HaoGopor, mHeco-
BEPUICHHBIC JUKAZATOALKCTRA ~ 3TO TC, KOTOPLIE <«..J1¢ MCKIOYAIOT
BOAMOXKIOCTH K NOKASAMMIO HeBMunocT® nojxcvaumoros (cr. 307).

B uuche COBepICHMBIX JoxasaTeancTs B CBoZe MLl BCTpCUaeM:
a) coOCTBEHHOe NpHANANKE no)NCyAuMoro, mpuanaBaemoe CsozoM
30 «.JIYHIICE CBHAETONLCTBO Beerc ¢peTas (cT. 316); 0) nuchmenHne
noxazareabemsa (cr. 324); B) Jmunbill 0CMOTP, «..yUMHEHHLIT Ha Me-
cTe NPeCTYIIeHHS M YAOCTOBEDAINHH B NEHCTBHTENHHOM OHOTO CO-
6BITHH...> (cT. 327); T) CBUAETENBCTBO CBCAVINUX JIOAell, NOX KOTO-
PBHIMH, BOpOYEM, 3aKOW pa3yMeeT OJHUX JHUIL «MeIUIHHCKMX YH-
HOBHMKOB» (cT. 328); 1) CBUAETENLCTBO INOCTOPOHHHX JIOXEH, T. e
nokasanua csujgerenedt (cr. 329). K HecopeplIeHHbIM J10Ka3aTelbCT-
BaM OTHOCHTCA: a) oropop noacymuMeiM (cT. 336); 6) nmosanbHBI
OGBICK, T. €. NOTOJOBHHIH OIpoc cocenell O JUYHOCTH ¥ NOBENeHHH
oOsuusieMoro (cT. 339); B) YJMKK, «..MTW NPHU3HAKH B COBEPILCHHHU
npectynenus...» (ct. 341); r) ounctarenbnas npucsara (cr. 344).

[IpusHaHue BHE CyNa CUHTAJNOCH HeXeHCTBHTENbHBIM. Byayuw nox-
TBEPKIEHHBIM JBYMS CBHHEETENIIMHM, OHO CUHTaNOCh TOJOBHHHBIM
noxasaresbersoM. OroBOp ONHEM TIONCYIMMBIM JAPYTHX CUHTazNCH
HWECOBEDIISHHLIM JOKA3aTCHbCTBOM. ¥ JIMKH, HJM KOCBEHHble JOKa3a-
TENbCTBA, CUHTANMCE TOXE HeCOBEPIIeHHBIMH, HO MX CHJIa YBEJTHYH-
BaJiaCh, €CIH MOACYIMMBIH HE MOT WM He yMed UX onpoBeprayTs. Coe:
IHHEHWE MHOTHX YJHMK VBenuuuBaso ux cuay. Cuna CBUAeTeNbCKHX
MOKa3aHHil CTABWIACH B 3aBHCHMOCTB OT ABYX OOCTOSITENBCTB: @) I0-
CTOMH J# CBHAETEeNb XOBepdda # 6) SABNALTCA JM NOKA3aHWe NPHCIXK-

t CmacoBrY, O TeopmE cyxeGHO-yroJospuX fokasareircts, CIIB, 1861,
crp. 30. :

? OnyuM M3 38KOHOHATENBHHX NAMATHHKOB TOCHOJACTBZ B YIOJOBHOM IIponecce
TeOpHE  (OPMAJBHEX HOKA3aTENLCTB SBAAIOTCA poccufickue AOpedOpMeHHble
«3aKOHH O CYTOMPOH3BOXCTBE IO FellaM O NpeCcTym/ieHHsX W Ipoctynxax» (Cson
saronop Poccafickot mumepsn, 1857, 7. XV, xn. H).
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HEIM (T. e. JaHgbiM 1oJ mpucAroii). Kpome Toro, L10JuKHO Oblio ObITH
10 KpaWHe#d Mepe IBa CBHIETEJS.

Pycckass mopedopMeHHass TeOpHs YTOJIOBHOTO Npoiuecca 3TH J0Ka-
3ATENBCTBA KJIaCCHPHIHpOBaNa 0 NPH3HAKY HMX BOCTDPHATHA, OTHOCH
ONHY W3 HHMX (MUYHBIH OCMOTP, OCMOTP NMOCPEACTBOM CBEAYUIHX JIHI)
K HCTOUHHKAM HEMOCPEZCTBEHHOTO YORKIEHHSl CYyIbH, APYrHC — K
HCTOYHMKAM IIOCPEICTBEHHOrO yOexaeHHs (COOCTBEUHOE NpPH3HA-
HHe, TOKasaHws <oBUAeTes e, IHChbMEHHble IOKA3ATENbCTBa HIH
aKThl) 1.

Oanako 3Ta KjaaccmbuKaws JUIIEHA BCAKOTO IIPOLECCYANLHOIO
3HAYEHWS, TAK KaK LEHHOCTL OTZEABHBIX JOKA3aTCALCTB 3TAa TEODUS
CTABHT B B3aBHCUMOCTb HOKJIOWATENbHO OT TeEX YCJOBHH, KoTopnle
sapanee ObLMM ONpeIC/eHbl 3aKOHOM JLJIH KaXKIoro M3 3THX J0Kasd-
TeJILCTB.

B cucreme (GopManbpHLIX IOKA3ATE/ILCTB UEHTPAJLHOE MECTO 3aiH-
Malo CO3HAHHE OOBHHAEMOTO, BHIKOJAUMBABIICOSS! B TO
BPEeMA IIPH TOMOWIA ITLITKH, SBJFABLICHCS YIHBEPCATLHLIM CHOCOOOM
Belendst NpelBapUTENbHOro caexcraust. Camas NLITKa HOCHNA XADAK-
TepHOe Ha3BaHMe NOAroTOBMTENbHOR nbITKM (question préparatoire).
Ho, xpome JmuBOre co3Hanus OGBHHAEMOro, B UMCJe NOKA3ATCJLCTH
3TOH 3MOXH MBI HAXOLMM CBHECTENLOKHE NOKASAHMS, OWIIVIO CTaB-
KY, TNPHCATY, IHCbMEHHBIC HOKYMEHTBHI, B JLPEBHEM DYCCKOM NPABC,
KpOMe TOro, MOBAJLHLIH OO0BICK (CBHACTENBLCTRO OOIIMIL! — IIOBHI-
HOCTb, BO3JIOXKEHHAS TOCYZAPCTBOM HA OOLIMHY, BHIAABATL JHXHX
mozei). HebeswmurepecHo  UpOCHCAMThL, XoTa OBl B KPATKHX
yeprax, NyTh PAasBHTHsI JAPEBHEIO PYCCKOTO JOKA31TCALCTBCHHOTO
npasa 2. -

Vxe «Pycckas ITpaspa» (X[ Bek) pasrpaHdupBaeT J0Ka3aTednb-
CTBA II0 CTENMeHH WX 3HAYEHMS, CTABSR STO INOCHENHEee B NPAMYIO 3a-
BACHMOCTD OT VCJOBHH, 3apaseec YCTAHOBJEHHBIX B 3aKOHE.

B mesom psne crareir «Pycckoin Ilpasabl», OTHOCAIUMXCH He
TONBKO K TI'PaxKNAHCKOMY TIpOLECCYasNbHOMY INpPaBy, HO ¥ K YroJiOB-
HO-IIPOUECCYANbHOMY IIPaBY, $IBHO OTDAXKAXTCH TPHHIKIBI CHCTEMEI
dopmampHEIX HoKasaTenscTB. Tak, «Pycckaa Ilpasma» cumraer Ta-
TeM (BOpOM) BCSIKOro, V¥ Koro Oyner o6HapyxKeHo YKpaneHHoe (no-
NHYHOE) M KTO He IOKAaMKeT, YTO YKPaZeHHYIO Bellb OH mpHobpen
D00pOCOBECTHO, ¥ He YKaxkeT ToTO, Y KOro HMEeHHO 3TV Bellb OH
npuobpen. Cratea 35 «Pycckoit Ilpasne» (Tpommxudt cnucox) roso-
pUT 00 3TOM TaXk: «AXKe KTO NO3HaeTb CBOe, 4YTO OYVZEeTs NOryOH.
il OoYyKpaJeHO Oy Hero 4To ¥ HI¥ XOHB, HJH MOPT, iN¥ CKOTHHA,

1CyM. . Bapmesn, OcHOBaHHA YroJOBHOPO CYAOMPOM3IBOUCTBA € NpHMEHE-
HHEM K DOCCHECKOMY YTOJOBHOMY CYIONpOH3BOLCTBY, CITB, 1841.

2 TIOCOIIKOB, ONWMH H3 3aMeyaTeJNbHHKX JIOXeH cBOell SIIOXH, YIUBHTEJBLHO TJy-
60KO M TOHKO NOIZMeTHBIIHE M BCKPHBIIHE COLKaJZbHHE H3BH NOMEIINYybLe-Kpe-
DOCTHOTO CTPOS B PoccuM, Gecriomaigno # GecCTpauiHO pa3ofilauaBuINil IOPOKR
H NPeCTyJeHHs NPaBfgUmHX KJHK, MUCAJ] O {IOBAJLHOM OOHICKE KaK O NMpOKAAThE,
B KOTODOM <«caM caTaHa CHIHT, a OOXHA NpaBIM HE CJelJd HeT: BCex CRBH.Ie-
TeJNlell NHOIYT 3a80YHO, a H IOON K JIbAYKW, He BHAS TeX Jogell, Ha KOHX KTO
MOCMANBCAd M HA CJHOBAX He CJHINA, Xa DYKH K OOHCKaM nprKJaimsants i[1o-
- comxos, Kuara o cxynoct® @ Sorarcree, Couskrus, 1937, crp. 145),
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TO He PUY M: Ce MOE, HO IIOIAX HAa CBOX, KAE €CTh B3AJ;, CBENUTECH,
k10 GVAeTh BUHOBAT, HAa TOro Ttarba CHUIETH, TOTHA OH CBOE
BO3METL, & UTO NOrHGA0 O6OyACThH C HUMb, TO XKe €My HauHeTh
IJATHTH» L.

3paunr, Aeso peiuaeT cBo A. Ecam 3anonospenHnii cymeer moxa-
3aTh, ¥ KOro B3SIT? YKpajennas BeHlb, OH ONPABIAH, He «CBEAHTE-
ca» — O JOMKell OblTh OCYKIEH HE3aBHCHMO OT BCeX OCTaJbHBIX
0BCTOSTENLCTR JledIa.

Axajordunbie IpaBHJIa CcoRepKaTes ® B cT. cT. 36 u 38 «Pyc-
cxoil TIpapjanm» 2, rae rpefyercs HTTH «I0 TPETLErQ CBOLA», <I0
KOHEUHOTO CBOJMA®. 3/1eCh POJb CYNbH NAacCHBHA, OTpaHMdeHa: BOJS
ero CBsi3aHa, COBECTL ToJaBjeHa OOBLEeKTHBHLIME IPH3HAKAMH.

Ananoruuiioe suaucude Hmeau o «Pycckod Ilpasnes u Tague
HOKAZNTCALCTRA, KaK HCnbiTande xenesoM. Ecam, mampumep, oBsu-
gAeMBIT 1P HCHHITAUHH PacKasleHHbIM  JKeJIe30M  <«He OXIKEeTCO»,
AHAMHT, 01 He nHnonend,

«Pycexas TIpangas anana Takxe COBEPIEHHEe (NOJHBIE) M HECO-
Bepiiciibie  (HENOJNLIC) JOKA3ATCIhCTBA.

CoBernenioe  UPH3NANHE,  CBHICTONY, NPHCATA, UNOTHMHOE — 3TO
COBOPIICHITLIY  JIOKA3ATeNLCTRA, JIIOXCKAS MOIBa, OUHMCTHTEJNLHARA
APHCATd, TOCHYXU-OUHCTHHKH, OTHACTH XKEJNeso ¥ BOJA — HECOBEp-
LICHIAE HIH HCULITATCMLIBe CpeseTBa 4.

BeaycJoBHOR 3HAYEHHE HUMEJIO, HANpUMep, TaKoe N0KasaTesbCTBo,
kak npucsra (pora). TIpunecenHe MPHCATH WM OTKa3 OT TPHCATH
UMeNH AN Relid pewalroluce 3HaueHwe. Takoe Ke 3HAUeHHME WMesH
H «Cynbl GOXbH» (ACTLITAHME BOJOH W JKeNe30M) W HOCJTYIUECTBO.
C mpyroil CTOPOHB!, HEKOTOPHE MOKA3aTENbCTBA HCKJIOYANHCh U3
npouecca 110 GOPMAJILHO-KAZCCOBEIM OCHOBEHHSIM, HAPUMED, HCKJIHIO-
YaJMCh M3 CRuAetenelt xoyond («..6ynerb JM JOCAYX XoJo0m, TO
XOJOIYy HA NPABAY HE BBLAASUTH...» 5). R

1 «[TpaBna Pycckas», I, usg. Axagemmn Hayk CCCP, M.—JL, 1940, crp. 107.

z CM. TaM Xe.

® Mpod. Baamuvupckuli-Bynaxos DOZCHAET, 4TO OCBHACTEJLCTBOBAHWE Pe3yJbh-
TATOB OXOTOB, OUSBHIAHO, IPOHCXOIHIO CHYCTA HEKOTOPOE BPEMA NOCTEe HCHH-
TAHAA H YTO HCTLITaKHNA TNPH3HaBAJICH BHHOBHHM B TOM CJIydae, eClH DaHH M
CTPafaHRA COXPAHFIMCh B TeyeHHe IJIMTENBHOrO BPEMEHH (eMm. «OB30p PYCCKOTO
npasa», cTp. 626).

4 Cv. Bennes, Ouepkn mpapa w npouecca B smoxy <«Pycckoft Ilpasas», C6.
npaBoselenns ¥ obwm. 3nauuf, CIIB, 1895, T. V, ctp. 8—9. Awaiusupyd co-
oTseTcTBYIOIMe cTaThd «Pycckoli Tlpasant», Bensies xsasnduuapyer #ux Kax
GOpMaNU3M K MATEDHANH3M YpaBa, WMes B BHUAY TO OOGCTOATENELCTBO, HTO «Pye-
ckan Tlpagga» B KauecTBe JOKA3AaTENLCTB NOVIL3YeTCA N0 TPEHMyMECTBY BHEM-
HAMH, BHUAHMHME (QaKTaMH («KPOBAB MYK», «DOCEUYEHA 20MJA», «3HAMCHHE> H op.).
Contra cM. Niwopepuya, Wcroumuxu mpasa u cyn B ApesHedl Poccmu, 1869,
coe {ra. 11, ¢rp. 191) nmesaercs DONMTKA XOKA3aTh, 4T0 <«HAMM (1. e. «Pyccxolt
IMpasaus». — A. B.) crnocof RoKasnBaHbs He 3HAET 3apaHee MNOCTABIEHHBIX Opa-
BWJI HJM, BepHee, 3HAeT Hemuorde mpasuna. Cynse B SHAYHTENBHOR CTEleHH
NpefoCTaRNReTCS CBOGONA CYXEEHHS». DTO MHenue npod. Hwoseprya, Kak BHIKO
H3 M3NHKEHHOrO BHWINE, He HAXOMAT Ccele NONTBEPHKIeHHS B HCTOPHYSCKHX (hax-
Tax, YOEHERTeAHLHO DOBOPAIINX O NPOTHRONIOJONXBOM.

5 «[Ipasga Pycckas», I, m3n. Axagemuy payx CCCP, 1940, ctp. 113, cr. 85—

0 TyMue, .
43



B cyne6HbIX DOKa3aTeNLCTBAX MO 3aKOHAM HOBLOPONCKHM peinaro-
VIO pOJb Wrpany Takxe coOCTBCHHOE NPH3NANHE, NPHCAra, HCIHI-
TaHHUS.

ITo Hosropomcko#t cynnodl rpamore (B mnogosmie XV Beka) or-
BETYHK, OTKAa3bIBAIOWIMHACA OT NMPUCHATH («a KoMy OYyIeT OTBEUHBATS,
a Kpecra e mejosan wua ceff rpamoTe, THIM €ro M OGBHUMTL..»),
IPH3HABAJICS BUHOBHBIM 1.

«B pycckOM 3aKOHOMATENBCTBE, — uHTaeM Mul y npod. Bapure.
Ba, — NIPH3HAHHE CUMTAETCH OABUM W3 BAKHEHIIHX N0Ka3aTeNLCTB B
YyrONOBHOM CYIONPOU3BOLCTRES 2.

Onrako cOGCTBeHHOe INpH3HAHKE O6GBHHMCMOTO U ADCBHEMY YTo-
JIOBHO-TIPOIECCYATILHOMY  BAKOHOLATENLCTBY Ka3aloch AOCTATOUHO
ONECHBIM ® CKOJB3KHM NyTEM K HCTHNE,

«[To onsrTy wasecruo, — nucan npod. Bapmes, — w0 wiacro ne-
JIAETCH TPH3HAMHE B NPCCTYINICHUSIX TCMH, KOTOpLIE BOBCE He Tpo-
H3BOLHMY HX, NJS TOrO, YTOOH, MOJABCPIHYB celst MARECTIIOMY naka-
3AHKIO, NOCTHIHYTH W3BecTHHIX uencit», «ITosromy, — nponoskaer
Bapwes, — cofcTBEHIIOE NDPHBHAHKE MOXET OMTL CUMTACMO COREp-
WEHHO ICHHLIM TOMBKO O H3BCCTHRIMH YCJIOBUSIMHN 3,

OcHoBHEIM M8 3THX ycnosuit siBasercst Tpefosamie, uTOBLI NP
sHauWe OOBMHASMOI'O COOTBETCTBOBANO obcroarenneTaaM nena, On.
HaK0 9TO VCJOBHE HH B X0eM CJydae He TAPAHTHPVET YOerHTeNb-
HOCTH ¥ BEPHOCTH NPH3HAHWS, TAK Kak TNpH HenaGpoCORECTHOCTH
CNEJOBATENsT «COOTBETCTBHE OBCTOATCJLCTBAM JIBJIAY MOXKET OblTh
TOCTHFHYTO B HMCKYCCTBEHHHIM INYTEM.

Baxuehyo posb B udcje NOKA3ATEJILCTB CO3HAHHE OGBHHAEMOro
urpano 1 mo Cyrnebnuxy 1555 r.

ITpunaBas rpoManHoe 3HaueHMe CO3HAHMIO OOBHHAEMOTO, ApeBHeE
MOCKOBCKOE TpPaB0 ONHpPaNoCh B OLEHKE NOBEIeHHS OOGBHHAEMOrO
HE TOJILKO HAa ero MOKA3aHHA, HO TPH M3BECTHHIX YCIOBHAX H Ha €ro
MOJYaHHe, OUEBUILHO, PYKOBONCTBYSICE IIOTOBOPKON <«MOMyaHHE —
3H2K COTJacHs» £,

Hro6bl He BO3BPAIATHCA BHOBb. K CyneOHHKY, CKaxXeM 3heCh JKe
H O 3HaYeHUH, KOTOpOe WM IIpHAAaBaJoCh CBHASTENLCKHM = MOKa3a-
HHUSM.

B snoxy CyneGsmxa (1555 r.) 3HauyeHHe CBHAETEJNBCKOTO NOKa-
3aHHA CTABUJNOCh B TPSMYIO CBH3b C INBYMS OGCTOATENBCTBAMH: BHI-
3BAH JH CBHIETENb OGBHHAEGMHIM («H3 BHHOBATOTO®») H HANPABJCHO

1 Cu. Jlamre, Heropadeckoe msobpaskeH#e JDEBHErO CYLONPOM3BOLCTBA B
Poccny, CIIB, 1843, ctp. 102.

2 Bapmwes, OCROBaHAA YIOVIOBHOTO cyponporsponcTBa, CIIB, 1841,
cTp. 77-78.

$Tawm xe, cp. 78 : -

4 TemsGepr B onybauxcsanrofi B 1912 roay paore npasolmT HATepecHuft xo-
KYMEHT, H3 KOTOPOTO BHIHO, YTO Ha OCHOBAaWHY TAROrO0 MOJYIHHA OBBRESEMOTO
B2 «pacCIpore» GRUI BHHECRR HaKe CMEPTHHA NpHroBop: «TOM0 Xe. wmcNa pac-
NpaliABaR CTapell, ¥ NpO HEWCTOBHE CJOBA HHYEro OTBETY He HaJd WO
yKa3v BeJIHKHX TOCYRape#t seneno crapua xaswuTe® (TeanGepr, Oweprn no-
JATAYECKOTO (VE2 H TOJMTHIECKMX NpecTymaerRH B MOCKOBCKOM rocynapeTse
XVII Bexa, «Y3emple samuckH MOCKOBCRONO TIOCYZADCTBEHHODO YHHBEDCHTETAR,
BN 39, Otmea woprawyecknir, M., 1912, cTp. 186), '
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A ero NoKasauue NPoTHB oOBHHSICMOTO. B ronoxHTeNsHOM ciyuae,
T. €. KOrZa MOKasaluue CBHIETENS «M3 BHHOBATOIO» HANPaBJeHO Ghl-
70 TIPOTHB OOBHHIEMOro, OHO NPHOOpETANO pellajolee 3sHayeHHe 1.
Takyl0 Xe PEelaloyd CHIYy UMeJo IOKa3aHHe CBHAETEJs-TOHOCYH-
Ka («M3BETYHKA»} B NOJUTHYECKHMX («roCylapeBBIX») Aenax, ecad OH
noaTBepxIan cBolt uamer meiTkoi. «M3Ber B rocypapesom menes —
3T0 camafg XapakTepHas oco6eHHOCTH MOCKOBCKOIO Iipasa 2.

B pas6oiino-tateSnom npouecce XVI-— XVII Bexos, 1. e. B mpo-
jiecce 10 YroJIOBHLIM B NPAMOM CMBICHE 3TOTO ClNOBa INeJaM, MOKa-
3aUMA  «U3BETUHKA® KAK 0CoO0bIA BHI CyneGHOIO HXOKAa3aTesLCTBA
GUCYPHPOBAIH  AOBOMLUG Rojro. «HMaserunk» — 370 He cBumeTeNS,
a ckopee OGRHIHTCNDL, TAK KaK M3BET, No YJOXeHUIo uaps AJexces
Muxalosiua (1649 r.), cocTaBisin roCyZapCTBEHHYIO 06S3aHHOCTE;
Hapywenue 3toil 00S321UHOCTW CYPOBO HAKA3BIBAJOCH — BIVIOTH IO
eMepTHON Kasu#. YroJoBHbE M NOJHTHUCCKHE Jesa BO36YIKIaJHCh
OBLIYHO N0 «A3bIMHOR MoJke» (OrOBOD €O CTOPOHBI NMOLBEPrHYTOI0
MBITKE KOro-anbo KaK CBOEro COYWacTHHKA), <«0ONMXOBAHMIO HA
ofnicKe® (110 TIOJAKMMHOMY), HTO BJIEKJO 38 cob0it nuiTky. Ilomydgen-
Hoe TakuM oOpasoM coGCTRBOHHOC TPH3IIAHME ICPEKPRIBAJO IO CBOE-
MY SHANCHHI) N060E CBHICTCALCKOS NOKasanue.

dopMannLHO-A0Ka3aTENbIbIT XAPAKTEP HOCKHAA B TY SMOXY H OYHas
ctaBka, uMenman B XVI— XVIl Bexax rpoMannoe 3smauenue.

. Jlocrasury ¢ HaseTunKkoM (o6BHHseMoro.— A. B)) ¢
oyel Ha 0YM M NPOTHB H3BETY TIPO roCyAapeBO IeNio # NpO M3~
MEHY CBLICKMBATL BCSKHMM CHICKH HAaKPENKO W IO CHICKY YKas yuH-
HETb» — 3Ta ¢GopMyna VYnoxerua wuapa Anexces Muxafinosnya
onpenensna cofoffl OMME H3 BaXKHCHIUHX NPONECCYaJbHBIX MOMEHTOB
YIOJIOBHOTO CYNONDOM3BOACTB2 TOH SMOXM. 3HaueHMe OYHOH CTaBKH
KaKk TOKa3aTeNbCTBA OBWIO B TO BPEMSl TaK BEJHKO, YTO OHA OTOX-
JECTBASIACE ¢ CYLOM — «Be3 OYHOH CTaBKY CYLUThL 3TO 3HauuT 6e3
cyma cyauth» (Coaorbes, Hcropus, 1. XII, crp. 226) 3.

Taxkoe pemaiomee 3HayeHHe OYHOH CTaBKH OOBACHAJIOCH, BHE BCHA-
KOTO COMHEHHA, TeMH YHOOCTBaMH IS K30O0JMUEHHS M DaclpaBHl ¢
330 O3PEHHBM, KOTOPHIME OTJHMAJICS 3TOT BUWI <«HOKA33ATEJLCTBS.
HecMoTpa Ha BCe YCHJHS PYCOKHX JODEBOJHOIMOHHBEIX MCTOPHKOB
Bpone TennGepra, Cnacoeuya W JAp. H300pasuTh OYHYIO CTaBKY Kak
«HaJeXHOe CPeNCTBO 3AlMTH ¥ ONpaBIaHUsA», KaK IapaHTHIO MHpo-
TdB NPOH3BOJA, NpoTUB cynelHOU omuOKW, OYHAS CTaBKa Haxke ¢
STHMH CBOMMH KAaueCTBAMH H3BECTHOT'O pORA NpPOTHBOANHS HeoBOCHO-
BaHHOMY H3BeTy MpencTas/snia coOOH JHillb ONHO H3 CPencTB Obl-

1 CMm. OmuTpuesn, Mcropua cynebumx nuactasumi, M., 1859, ctp. 241.

* B mpaxtEke XVII peka majuuicM H3BeTa XapakTepH3YeTcsd INOJaBJSIOLIee
GOJIBUIMHCTBO FOCYNapeBHX Hell. M3mer Obll HacTONBKO Hpeofiajanined veprTod
B NpaKTHKE NOJHTHYECKHX JeJ, 9T0 CaMue Jesia B 3aBHCHMOCTH OT 9TOTO IpPH-
SHAKA HA3HBAJIHCh 4acTe <«felaMy m3BeTHHMH» (M. Teasbepr, Ouepxn fo-
JHTHYECKOrO CyJa M NOMMTHYSCKMX NpPECTYINeHui B MOCKOBCKOM IOCYXapcTae
XVII Bexa, M, 1912, crp. 116 m cn.).

3 TenwGepr, Ouepku TONHTHUECKOTO CYHA H NOIATHYECKHX IPECTYNJAeRAA B
MockonckoM rocymapctee XVII seks, M., 1912, cmp. 190, 195.
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CTPO ¥ pPRIIMTENSHO NpuOMMSHTHCH K CyaelHmOil pa3BASKE, YHPOCTHTH
IPONECCYaNBHYIO 3alauy JO BO3MOXKHOTO Ipejena.

Flcxon o4HOH CTaBKM 34BHCEJ OT HCXOAa UBITKH, KOTOPAS CO-
NPOBOXKJA/Na ¥, KAK NpABHNO, 3aBepliiajia OuHylo craBky. Fexog
NETKM B CBOIO Oyepelb 3aBHCEN, Kak 06 3ToM HCAN elle [ekka-
pHa, OT TeJIOCIONKEHHS ¥ BBHIHOCAMBOCTH HECHUACTHOH KEPTBbI ILITKH.
«[TosroMy, — rosopum Bexkapna, — MaTeMaTHK ropasio Jyullic, teM
CYIObS MOMET paspellnTh 3afaqy: «KaK, 10 JaHHOH CHJe MYCKYJIOB H
YYBCTBUTEJBHOCTH HEPBOB, HANTH NOCTATOYHYIO CTelleub CTPIJANMd,
yTOOLl 3aCTABHTE HEJIOBEKA COBEPIUEHHO HeBHHHOIO NPHINATL CCOs
BUHOBHBIM» 1.

YpesBblyaiinasd IPUMHTHBHOCTD JLOKASATCABCTBEIHOTO UPIBA M HEe
MeHee NDHUMHTHBHBIE XapakTep TeXHHMKH IIOJIb30BANMS JOKA3ATeMb-
CTBAMHM 3TOH SIOXH scHBl camp coGoi, [IpH MOMOILK UBITKH ~ - 37010
HapboJee YHUBEPCANBHOTO H MOJbL30OBABIIErocst HaHOoJLILRIT anTopi-
TETHOCTBIO BO BCE SIOXH SKCMIOATATOPCKOro OOIECTRA  «AOKASH
TeNLETBA® 2 — YTO-HHOYAb JIOKA3aTh B Je{ICTRUTOILIOCTH Onlio He-
BO3MOKHO: OJjarofaps NBITKE HCTHHA, KOTOPOH JIOHMCKHBAJIHCL, CTi
Hosunack ToumKo Temuee (Bbex o). Ho o ToMm, urobul Joxasarh UTO
60, HAKTH HCTHHY, VCTAHOBHUTH KCHCTBHTENBHYIO BHIY H JCilCTHRH-
TeJBHO BHHOBHBIX JtoJell, TOrZAWIHAS IOCTHIHS JIyMaNd  MeHbUle
~ BCEro; MBITKA, KaX ¥ BCe YrOJOBHOE 3aKOHOLATCHBLATBO, KAK H BCCh

YIOJIOBHBIA IpOIece 3TOH MPAYHOI 3MOXH, CJAYMKHIA He 3aJauaM npa-
BOCYIHS, a LendM YKpPeIlJIleHHs T'OCTOoACTBa 3kciuwararopos. lntrka
Oblia JaBHBIM PHIYArOM BCeH CHCTEMB! JeradbHBIX JOKAIATCNLLTS,
BCEro HHKBHSMUIKOHHOTO, MJH CJSHCTBEHHOrO, mNpoiecea’,

1 Bexxapua, O mpecrymlenusx B waxazamusx, 1889, crp. 46.

2 06 yHHBEPCANLHOCTH NHTKH, M3BECTHON He TOJBKO CPeIHEBOKOBOf «lOCTH-
UHE», HO M JZPEBHHM IpEKaM M pHMJAHaM, cM. Hélie, uur. cou, ra. I, IIF
# Ap. TInTKa Onia OPSHHADHAIM METONOM <«IHOKASHBAHHA® He TONBKO Yy DPHMINH
¥ TpeKoB, HO BOOOIIE Y BCeX IPEBHHX HapOJOB.

3 B CpelHEBEKOBOM YTOJMOBEOM Ipoliecce (TepMABCKOM, (PAaHUY3CKOM) TINTKA
GBI <IIEHTPOM BCEro 3KaHMsA». Pa3HEIMH 3aKOHOJATENbHEIMH AKTAMH (HalpHMep
Kapousmmoli, — Constitutio Criminalis Carolina, ¥YcrasoM yronosworo cyna Kap-
Ja V) npiMeHeHHe NHTKH IETaJbHO DErJlaMeRTHPOBAJOCh. Ho BC® 9Ta peramen-
Tauus, CTaBHBIIAA fepeX cofofl 3afady YNOPSAOUMTL NpPHMEHEHHe STOro CTpPullIRO”
IO OpyJhHdd, He JOCTHraja Ieid, TaK Kax TbITKA OHJA JIHIIE HEM30eXnuM cjel-
CTBHEM FOCHOXCTBOBABLINX B TO BpEMA CYJHeOHO-TIPONECCYaNbHEX NpHHILHIOR. B 9THX
NpHHNMIIAX Halle]d CROe BHIPAXKEHHE <«IYX®» IPeBHETEpMAa{CKOro npaBa, cpelcTsa
HOKa3aTe bCTBA KOTOPOrO, T aBTOPATETHOMY npU3HanHio Inaszepa («PyKOBOACTBO
N0 YroJosHOMY lpoumeccy», T. I, 1884), <«BoBce ¥e CBf3aHH C IpeaMeTOM A0-
Kas3aTeJdbCTBA H MOTYT OHTh YHOTPeONEHH I/ yTBEPKICHHS Jboro ¢axra,
eCJM TOJIBKO TOMY JHIY, XOTOpOoe HO/DKHO NPelBbIBHTL ACKA3ATCABCTBA, NOUEMY-
JU60 BHITOLRO OODAaTETBCA K HAM 33 NOATBEPXKIEHHeM CBOHX cJjos». Urtobum 1o
HOCTOMHCTBY ONEBHAT: KAYECTBO STHX HOKA3aTeNbCTB, LOCTATOUHO HANOMHHTHL, UTO
NEITKE, II0Ka OHa CYLIECTBOBAJR, 6Hila NOLYMHENZ BCH CHCTEMA JOKa3aTeqbCTB.

«Kapommaa» ~— DaMSTHEK GecupelelbBOro B GecToWalHOTO TOCHONCTBA~ NoMe-
IIMKOB-(eonaoB, BONRIOMER O6e33amHTHOCTH KpecThsHeTRd. B «KpectbsHckof
BoiHe B I'epmanum», ropops o Kaponuwxe, IHreJbC TMOAMEPKHBAN ¢ OCOGEHHOR
CHJIOE STy CTOpoHY Zeja. JHresse macat: <M XTo Mor O 0KazaTh XPECTLARE-
¥y 3allETy? B cylax cHIemH GapONH, IONH, HATPUUHH HJIH JOPHCTH, KOTODHE
XOpOII0 3HANHK, 32 4TO OHH NONydaror Aeusrdy» (Mapxkxce m Drreasc, Cou,
. VII, erp. 126). ‘
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OxonuaTeabio yTBepAnNach B PYCCKOM YroJoBHOM cylde cHcTeMa
GopMasbHBIX [0KA3aTE/ILCTE C BBEJEHHEM CJCLCTBEHHOTO IPOlecca,
npu [lerpe 1. -

[lepenecense 3TOX CHCTEMBI Ha DPYCCKYI0 NOYBY OBIIO 06YCJ0B-
JeHO TaKHM Ke, KaKk Ha 3anaje, CTPEMJEHHEM LEHTPaJibHOH BJacTH
YOOPALOUKTE CyLeOHoe [eno, LEHTPaNu3oBaTh cynefHbEe yupexpe-
HEA H NDONUHHHTL UX HESITENLHOCTh H3BECTHOMY PEIJIAMCHTY  He
TOJILKO CO CTOPOHDI BHEUIHENPOIECCYANbHOH, HO H CO CTOPOHLI BHYT-
penned, T. €. CO CTODOHBI CaMOrO COJNEPHaHHS HX PaGOTHL

Pycckuii yrojosublii npouecc Ko nepexccenus B Hero I[Tetpom I
TCOPUH (POPMANBHBLIX JOKA3aTENbCTB NIPeACTaBsad coboi, no clo-
paM HCTOpPHKA, IPyOLIY MOMUEHCKHHA MPOM3BOJ, NMPHTOH IJSI HECKOH-
qacMux soen.

«Hurae, - wuraeM Ml y Cnaconuva, - g B CyIAe, HH B PO3bIC-
Ke, Nedqbasy Onuio walre npapast. O6wecTso TOMHIOCh, CTPaaN0, HO
HE MOTJIO JIOHCKATBOH XOpHs aJja» b,

Ierp eTasl JOHCKHRATHCS «KODHS 3JA% -~ MOKOHYHI € DPOSLICKOM,
NPHBHIE PYCCKOMY HPOLCCCY CHOTEMY 3AKOTILIX LOKA3ATCABCTB, 3aHM-
CTROBAR €& N3 CARCOHCKOro npapa. Ilerporckuy BowucKmi  yCraB
(1716 r.), B xoroputit nouwo «<KpaTkKkoe H3o6paxcHue npo-
HLEeCCOR HAM CYREOMLIX TaXe0» H3ZaUHLN Ha HeMELKOM
A3BIKC, HO MBBCCTHBIT PYCCKHM CYXRSM B NCPCBOJE, JIHUICHHOM Me-
cTaMH cMeicqay (Cnac o B U u), d JXosKeH OB ABUTHCH NeJHTENLHEIM
CPEACTBOM NPOTHB «KOPHA 371a%, OT KOTOPOro CTPAAANO TOr3liHee
OB1WECTBO B B YCTPAHEHHH KOTOPOro OLIO 3aUHTCPCCOBAHO He TOJb-
KO 3TO OODICCTBO, HO B H3BECTHLIX NMPELCNAX JKaxe y ero mpassuasd
Bepxymuika, BoHHCkHil ycTaB M BBeJ B Hauwl npomecc cucremy ¢Hop-
MAJbHBIX [JOKAa3aTeNbCTB, COXPAHHB OLHOBPEMEHHO M INBITKY, OT KO-
topoii Ilerp I He ToNBKO He OTKasancs, Ho IIpUMEHEHHE KOTOPOH
pBea B wEpokuil obwuail, Cucrema GOpMANbHEIX HOKA3ATEIHCTE NPO-
cymecTeoBaja B Poccun no m3gamua Cynebmmx ycrasos (1864 r.),
T. €. TNPOCYULECTBOBaJA NOYTH NOJITOPA CTOJETHS, POCIYXKUB Bepok
¥ TpaBAOd YEPHHIM CHAEM KPeNOCTHMYECKO-IIOMeIlHYbeTo PEXUMA,
YBEHUAHHOTO KPOBABHIM MMIIEPATOPCKUM, LAPCKHM CAMOJEepIKaBHeM.
D10 — Jyulliee CBHAETENBCTBO TOTO, UTQ TEODPHS POPMANBHBIX L0Ka-
3aTeJbCTB OTBEYaNa CBOEMY MCTOPHUECKOMY IpelHa3HaAueHHIO —-
VKPENNEHAI0 TOCNOACTBA 3IKCIJIOATATOPOB.

Teopna dopMambHBIXx LoKasaTelsers no Cpopy sakomos 1857 r.
cOOCTBEHHOC NpPHSHAHHE CYHTaNa COBEPHIEHHBIM [OKa3aTeJIbCTBOM
OpH HAJMYMH YeThipeX YCJOBHM: AOGDOBOJBHOCTH YUHHEHHUA IDH-
3HAHHAS, VUHHEHWS TDHU3HAHMA B CyHeGHOM MeCTe Iepel CyZbeH, Co:
BepUIEHHOTO CXOACTBA NPHSHAHHA C «IPOUCIUENINNM IEHCTBHEM» H,
HaKOHell, «KOTAa NOKA3aHE NPHTOM TaKHe ofcTodTeNbCTBA — Hek-

CTBHS, 10 KOTOPHIM O HOCTOBEPHOCTH H HCTHHE OHOr0 COMHEBATL-
Cqd HeRBO3MOIKHO» 2,

1 Cn6 acospy, O TeopEH CYAe6HO-YroJIOBHRX IOKa3aTEJBCTB, CIlb, 1861,
cTp. 26.

® Cpox 3ax0HOB, T. &V, kxa. II, cr. 317.
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Ouensp XapakrTepnoe AJs1 teopud (GOpMaibHLIX  XOKABATENLCTH
npaBHaOG cosepkanock B cT. 323 Cpoja sagodos 1837 r., Teker
ROTOpOR BykBambne caeayloumuit: «llpusuanue, yuyuHEHHOE BHE CY-
N4, NOYHTAETCs] HeNelCTBHUTENbHBIM; HO €CJH OHO YMOCTOBEpPseTCH
CBEpX TOrO CBUASTENAMHM, 3aC/YyXHUBAIOLIMMHE BEPOSTHH, TOTAA OUO
cocTaBiseT WOJMOBHHHOE JOKa3arTelNbCTBO» (paspsifka
Mod. — A. B.).

IIpod. DBapiuer npsaMo NpH3HaeT, YTO LEHHOCTb NPUSHAUHA, Kpo-
Me COLEpXKaHHs, 3aBHCHT OT GPOPMH ©ro0 HJId, KaK OH Bhipa-
xaercs, «obpasa gocTaBjenusi», CyoB Her, «o6pas [A0CTaBJCHHUAY
U, BepHee, MeTO/Ab! TOJYYeHHs NPH3HAHMS HKrpaloT IpoMAafHYIo
pOJib, TaK KaK IIDH HOPOYHOCTH 3THX Meroaos, O.arojaps, uanpwu-
Mep, NPHMEHEHHI) MCHXHUYECKOro HJIH DH3HUCCKOrC BOSZEHCTRHA (Ha-
NpEMep, aHUJHICKas TPeThs CTENEHDL), LPHIHAHHC Tepser BCAKOE alia-
yepre. Ho TeopHa dopMANBLHBIX A0KA3ATRILCTH, KAK Mbl 3TO MOMEM
BHAETDL B DBIOPTCMOCPICKOM YCTaBE YrOJOBHOTO CYALONPOHIBOACTH
1843 r., npH MIBECTHRIX YCNOBHSX NPHAHABANR COBEPIICHHBIM pit-
3HaHHe IOJCYAHMOr0, NOMYYEHHOE H NPH NOMOIUM DABJIHUMLIX HPO-
THBO3AKOHHBIX ¢HOCOBOB, TEM CaMbiM CBOJA HA-HET COLSPIKABUINOS
II0 3TOMY BONPOCY B 3aKOHE OFOBOPRH 1.

B crpemJjieHun ofecreunTs HODManbHEIE (KOHEYHO, C TOUKH 3pe-
HHSl T'OCIOACTBOBABIIMX B TO BPEMS HPABOB) YCJAOBHA NOAYUEHUS
COGCTBEHHOIO NPH3HAHUS OOBHHAEMOrO NpOLECCYanbHOE NPABO H,
B YaCTHOCTH, pPYCCKoe MHp4BO NOAPOOHO pErJaMeHTHPOBAJNO CaMbLl
TOPAXOK, GOPMY M COAEDPHAHME [ONpPOCa, CTApascCh NPEAYrajaTh M
NPeAYCMOTPETh BCEBO3MOXKHBIE CAYYAH JKH3HH.

ABCTpUHACKHH yronoBHO-nmpoLeccyasbHslll kogekc 1853 r. (Allge-
meine Stratprozessordnung, von 20 Juli 1853 fiir das QOesterreich),
NOCTPOMBLIKY yueHHe O A0Ka3aTe/lCTBAX Ha OCHOBE OTPHUATENbHOMH
TEOPHY (QOPMANBHEIX HOKa3aTENLCTB, TaKXKe NpUIABAT [PHIHAHMIO
OOBHHSEMOrO pellaloliee 3HaueHHe, XOTA JHINL LPH HAJMUHE Che-
Dyromux ycjaosui: 1) 4robel oHO OLLIO OnpeNeseHHO, OTYETIMBO,
BBIDA3UTRIbHO, & HE BHIBOZHJIOCE H3 HABYCMBICNEHHBIX JKECTOB W 3HA-
KOB; 2) uTofr OHO GBLIO J2HO B IIOJHOR INaMSTH M .3IpaBOM YME;
3) uTo6Hl OHO GBLIO OCHOBAHO HA CAMOCTOSTENBHOM M O6CTOSTENb-
HOM paccKase, 4 He HA YTBEDAHTEJDBHEIX TOJBKO OTBETAX HA Hpel-
JIOXKEHHbIE BONPOCH; 4) uTOOBl 0HO OBLIO COTJIACHO B CYLIECTBEH-
HBIX IIYHKTaX € HUMEWIIHMHCS JAHHBIMH O NPECTYTHOM JEsHHH;
. 5) uro6ul OHO GBHUIO JaHO B CYHZeGHOM CINSICTBHH WUIH nepes JHMHIOM

YOOTHOMOYEHHBIX HAa NPOMBBOICTBO paccaegosBanuwd Jun 2. Ho u B
STOM BHJAE CO3HAHHe NOACYAHMMOrO NOJXHO OBLIO GBITE INOATBED-
KJCHO XOTS1 Obl HEKOTOPHIMH OOCTOSTEJBCTBAMH. B NDOTHBHOM CJIy-
Uae OHO He MOTJI0 CYMTAThCS IOPHEMYSCKHM OCHOBAHHEM.

Taxnm oGpasom, coGCTBeHHOE TpU3HAHME BO BCEX KONEKCAX 3TOI:
3n0xH QUrypHpyer B KauecTBe HauGoJiee LEHHOTO, JYJUIEro KOKa3a-

. 1 Cgro Bragmmupon, Yuenne 06 yromosmmx Hokazatenmcreax, CIiB, 1910,
. 60.
2 CM. Tam e, ¢Tp. 66 m ca.
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TEABCTRY, B KOUCCTRC  «LApHULL Jlokasareabers» (regina proba-
tionum), UPH  UBBCCTULIX YCJAOBHAIX pewaiomero  <ygb0y Beero
JeJI.

Baxlo OTMCTHTL, U0 lIpH3HAHHE, CHCHAaHHOC B LDOJHUMH, KaK 06
5TOM P'OBOMIIOCH B ICTPOBCKOM «KpaTkoM u300paseHHM Ipouec-
cop» 1716 r. 1 Kak 1o nosropstn Ge3 usMeHcuust M CBOJ 3aKOHOB
1857 1., cunTadoch CyacOluLM IpU3LAHHeM, CO BCCMHM BBITEKABLIMMU
§3 3TOre HoCAacacTsisMi. CoBepllcHcTBO 3TOr0 AOKA3aTeNbCTBA 3a-
KJIOUAJNOCH NPIL YKA3AHIGIX Bbllie YCJOBHSIX B TOM, UTO LDH HeM He
TpefoBAJIOCH YIKC JIAJDHCHIIMX JoKasaTenbers (c1. 318).

COBCPIICHIBIMY JOKABATILCTBAME CUMTAMMCh TPH ONPCLEICHHBIX
YCAUBISN  HHCLMCIHIDIC aKThl, JHUHBIT OCMOT], CBHICTEbCTBA CBe-
AYHMX  JHOUCH, HOKABRUHSE CBULCTECH,

B orHOIICHi NeNOCTH CBHJICTCALCKAX HOKASAHMH JICHCTBOBANM
HPABIVEL, 110 KOTOPWM UPH HX HPOTHBOPEMHM HYXKHO OLUIO «IIpHuY-
MaTh K AUKABATCALCTBY® ¢ B3 HHX, <KOII IO YHCAY H BeposTHO-
CTH HOKAZLIBICMIX  HMH O0CTOHTCILCTR  HMCIOT PELUMTCNbHLIE le-
pescey (o1 332 Cuopa sakonon). Tem, K10 reopuio QopMAILHLIX
LOKABATCALE T PRICCMATPHBACT ¢ TOMKH SPCIY «KOINCKTHBIOIO OBl
e (Dpod I po s e K i) Ky <BCKOBOI'O YCJOBCUCCKOrO Olbl-
ras Qipod. BuaiwMipon) ne aime HaloMunth, HanpuMep, o
BAMCHATONLIO  Xaparkreptiof  or. 333 Csoja sakonos 1857 r., ria-
cupiueil OyKBAMLHG cavaylomee: «Hpi papnoll creuens JoCToBepHo-
CTH SAKOBHLIX CuljCTeneil, B Chydyae IPOTHBOPEYHS X, JNaBAaTh
NPEUMYILOCTHO: 1) MyMuHile NOPE MCHILMHON; 2) 3HATHOMY nepes
HeaUaTHbLiM; 3) YueHOMYy nepel HeyueHsM; 4) LYXOBHOMY Tiepex
CBETCKHM».

KOMMEHTHPYsE 5TO IIPABHJIO, UPE3BLIUAHHO XAPAKTCPHOE IJIA TEO-
pu GOPMAJLILIX JIOKA3aTCABCTB, Npod. Dapiies roBOpHT O HeM
creqylowee: «1) CBHIETENLCTBO JBYX, TaK HA3. KJAaCCHUSCKHX
cBHAeTeae(l, COBEPIICHHO €JHUHOIJIACHOE, AOJXKHO ObITh NOYH-
TaeMO IOPH/NCCKH NOJHBIM H COBEDUIEHHBIM A0Xa3aTelbCTBOM, IO-
TOMY YTCG H3 €JUHOMIACHOIO IOKa3aHHS JABYX, HE 3aBHCHMBIX JIDYr
OT Apyra cpujereneil, KOTODHe NPUTOM MMEIOT BCe KauecTBa H
YCIOBHS KJACCHYGCKHMX CBHAETeNeH, AO/KHO INPAMO 3aKJIIOUHTH O
TOM, YTO HH TOT, HBW Apyroil He owHOaOTC B MX NOKA3aHAH...;
2) nokasaHue OQHOTO JAOCTOBEDPHOIO CBHAETENA JOCTABJACT TOJLKO
BHICILIYIO BEPOATHOCTb, NMOTOMY UTO NPH 3TOM MOXKHO €lie COMHE-
BAThCS B TOM, UTO CBHJAETE]b NpH HAOMOJEHHM Haj HNDEAMETOM HE
6HJI OOMAHYT CBOHMHM WYBCTBaMM, YTO COBEpLIEHHO YCTpanaeTes
IpH eJMHOTJIACHOM IOKa3aHMM ABOMX, COBEDIUICHHO €IMHOMJMACHBIX H
LOCTOBEpPHHX CBHIETENeH» L. _

«B cjyuae npOTHBOPEYHBOCTH IOKA3aHHUH CBHAETEeNH, — PacCyX-
ZaeT najnee npod. Bapiues, — Cylbe HAAJEKHT... CAeJaTb NOIBLITRY
Ha COeAMHEHHe HX MexAy coboio K HCCAeNoBaTh, He MPOACXOIHT
A4 3TO pasHOpeyHe H3 TAKHX MPHYHH, OT KOTOPHX HHMAJO He TEp-

* Bapmesn, OCHOBARHA YrOJOBHOrO CYZAONPOABBOACTEA, CIIB, 1841, crp. 205
B 206. :
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HUT MBICAL O HpaBaMBOCTH cBHAeTesel..» OTciofa —— Upasis, il
JIOXKEHHOE B UMTHPOBAHHOH Bhie ct. 333 JopeopMmeiibix 3axo-
HOB O CYAOIPOU3BOACTBE.

AnajiorHyusbie IIOJOMXEHHA, ONpedesioliHe MCCTO H 3laueHue
CBHIETENLCKUX TOKASAHHI B CHCTEME IOKAa3aTeNbCTB, ML HAXOMHM
H B 2BCTDHHCKOM YrOJOBHO-IPOLECCYAJNLHOM Kojekce 1853 r. llo
3TOMY KOMEKCY IOJIHdA NOKA3aHHOCTb Kakoro-Jjubo dakra 6"1;1.;1-9
IIOCTaBJEHa B 3aBHCHMOCThL 0T YAOCTOBEpPEeHHsT ero 10 Kpaiuci
Mepe HBYMSI CBHJETGJAMH, NPUUCM 3ITH CBHAETCIH JLOJHAHLL ObLil
VIOBJETBOPATL TAaKUM VCJOBHAM, KaK: a) JUUHOC BOCHUDHSTHC CBH-
oeTeabeTByeMoro ¢axTta, 6) noudast LoOPOCOBCCTHOCTL CBHACTCJNS,
B) NOKasaHWe CBHAeTeda noi upucsroil. Ouuako B psjie cayuaen
JOKa3aHHOCTE (aKTa MOrJja HMeTh MCCTO H UPH 1RIMUINE OAHOPo
cBrmeredst. Hro Kacaercst APYUHX JOKASATCALCTB, T0 1 oropop,
M IOBAJBLILIL OOBICK, M YJIMKY (KOCBCHHLIE MOKIZATCHLCTRA), 1 HHC -
MEHHbIE JOKYMCHTBI CUMTANMCL ROKASATSILCTHIMH HCCORBCPIICHIMLIMIL
H NOJYUQId TY MM JPYLYI0  KOKABATCALCTBCHUYIY CAY  Jillh B
CBSI3H ¢ APYIMMH HOKa3aTCJLCTRAMK MM HULIMI OOCTOSTOULC THIAMIL,
MMEIOLUMMHE JJs JeJa 3HAYCHHC.

OTOT KPUTEPHIl OCOOGHHO PE3KO NPOSIBJSACTCSL B UPIRMHIAX, Ipe-
DENSIOUWIMX CHIY M 3HAYEHME TAKHUX NOKABATCABCTH, KaK YUHKH I
NHChMeHHERIE JOoKyMenTsl. [IuchMmermple JOKyMeHTL! npuolperalor,
10 TCOPHE QOPMANBILIX AOKa3ATEALCTB, TY HJM HUYI CHIY B 3ibii-
CHMOCTH OT TOI'0, «3aKMIOUYAIOT JH OHHM B Cele BCG YCIOBIS, OT KOTOo-
PBIX 3ABHCHT HX XEHCTBHE, MM HET, H €CTh JH IPEHACTIRICHILIT )0
KYMEHT IIyOJUYHbIH, MJIH OH COCTABJIEH YACTHLIM JIHIOM, H DHTOM
T€M, IPOTHB KOTOPOrO OH NPENCTABNASETCS, MJIH KaKHM-JHOO CTo-
POHHHM JIHIOM» 1, .

B wacTocTH, no Teopun (GOpMaNbHBIX [OKA3aTEILCTB, KONHA HA-
KOrJa He MOrja MMETh CMJIbI ODUIMHaJa; He MOl MHMeTh HHKIKOI
CHJB! ¥ JOKYMEHT, AOCTaBJEHHLIK OOGBHHSEMBIM, €CAH 3TOT AOKY-
MEHT TOBOPHJ B HOJb3Y NOCHEAHETO.

Upespblualifo XapaKTePHLI [ TEOpHH GOPMAJbHBIX J0Ka3d-
TeJbCTB M TaKUe, HApHAMED, TOJOXEeHUS, KaK IPUHLMI, COrJacHo
KoTOpoMy yeM OoJiee TSKKO OOBUHEHHE, TEM CHIbHEe NOJKHBI ObiTh
B nokasaresseTBa (CT. 310 3aKOHOB O CYZONDOM3BOACTBE), MM
UPHHIEI, TPeOYIOmHi N1 OCYXIeHHS OOBHHIEMOrOo HAJHUHS YHCTO
BHEIIHMX (OPMAJBHEIX YCJIOBHI.

B oTHOWeHWHM nocleXHEro OpUHIHENA HaEGOJee IIOKA3aTeIBbHOI
aBageTca CT. 312 3aKOHOB O CymONpPOMSBOLCTBE 1O AeJaM O Ipe-
CTYINIEHASIX M IPOCTYmKax. IDTOH craThel, ropopusileil 06 o6cTONA-
TETbCTBAX, YCTAHOBJIEHHE KOTODLIX 00A3aTeNbHO NPH DPAaCCMOTPCHHH
men o6 H3HACHIIOBAHMH, NMPEANHCHIBAJNIOCH «ONPENENSATh NOJOKEHHOE
32aKOHOM HAKa3aHHe He HHAYe, KaK: 1) IO TOYHOM YAOCTOBEpEHUH
B JeHCTBUTENBHOCTH HACHJHS; 2) xorma cmBuieTe 6yAYT, 4TO H3-
HACUJIOBAHHAS KDHKOM CBOMM INIPH3HIBAJIA Ha NOMOLIb NOCTOPOHHHX;
3) Korja y mefl, WM Y OOBHHSEMOIO, WM y O0OHX OKaxyTca Kpo-

* Bapues, OCHOBRHHS VYTOJOBHOLO cyxonpodaponcrea, CITB, 1841, crp. 210,
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Bapbic SHAKH, CHHHC NATHI, WIM H3oppaumoe finarthe, CBULCTEIHb-
CTBYIOIIHC ¢ COUPOTHBICHKH; 4) Korga O0bsiBleHHEe O TOM IOJaHO
EYACT TOTHAC, WIH JL0 RCTEUCHHS AN,

Teopusi (HOPMAJLHLIX JOKA3ATENLCTB 3HAJa W TaKoe IOJNOMKeHHe,
mpH KOTOPOM  NOJICYJHMOTO  OCTaBJsANM B nonospenun (absolutio
ab instantia), OTAGBANM MOJ «HAACKHOE TOPYUUTCALCTBO B No6POM
BIIpeLb NOBLJCHUH, ne ocBoboxIass ero, OJHAKO, BOBCE OT NOMO-
apeimisl», HIH JABNIM €My <«IPUCArY AJA OUMLIEHHS MOL03DEHHS»
(ct. 313). EcuH, ojnako, ¢y HaXoXuJ, YTO TPHCATH HAaBaTh He CJe-
Ayer, TAK KAK 3TO MOXKET IPHBECTH K KJSTBONPECTYIJISHHIO, €My
NPEAOCTABISIOCh «UPRAABATL ACJo BoJe Goxbei» (cr. 313 3axo-
HOB O CYJONPOUIBOACTEE).

st roro arodnl 3akOHUHTh  N3JIOMCHKE TCOPHH  (QOPMANLILIX
MOKABATCILETH, HCOOXOMHMO  YKA3QTh €lle Ha OJHO XapaKTCpHOE
UPABHAO 910l TCOPHHD HCCKONLKO HECOBEPUIICHHEX LOKA3aTeJILCTE,
BAHTHIX B COBOKYHHOCTH, MOPYT COCTABHTL COBCPLUCHHOE JOKa3a-
reaperno. JLdst  rakolt rpaucdopManumM  ecoOXONMMO  JHINL  OIHO
VEJOBHE ==~ HTO0L! JIOKABATCHLCTRA HCCOBCPINCHNBIE ACKMOYANH BO3-
MOKNOCTH  «HOJOYMEBATH O BHEC nojleyaumoro» (er. 308 3akoHoB
o cynouporanogerse).  Ipod., Dapimice  upHBOAMT npEMep  Taxoro
NPCRPAIEORHST HOCOROPIICHHBIK JOKASATENbCTE B COBEPIICHHOS: BIIC-
cyfeBHoe  upHananie (HeCOBEPIICHHOe AO0KA3aTenbCTRO), NOAKpES-
JCHHOC HOKA3AHHCM OJHOIO 3aCJYXHBAIOWErO JOBEDHA CBHIAETENA
{TOXE HCCORCDIICHHOC JOKA3ATENLCTBO), NOJYYaeT CHIY NOJMHOro M
COBEPIICHHOTO JLOKA3aTeqbeTsa 1,

B orpunarcisHoil Teopui QOPMAJIBHEIX N0KA3aTEJNbCTB H3BECTHEL
ele CMEeUlauHB e LOKA3aTENbCTBA (CTEYeHHE HECKOJBKHX HeCo-
BEPIIEHHBIX JOKA3aTeNbCTB MJIH Heckousskux yiuk). CorjacHo 3TOM
TEOPHH, NOCTATOUHO OblN0O CTEYSHHS TpeX YJHK, U3 KOTOPHIX KaxK-
fasi MOJXHAa COJXepXKaTh B cefe ompelrenenunil daxr. Baxuo oTme-
THTh, YTO NO 3TOH TEOPHH, HE3aBHCHMO OT OOBHHHTENBHBIX YJHK,
IODHAWYECKAM JIOKA3aTEeNbCTBOM MOTJIO SBHTBCS M TO OGCTOATENS-
CTBO, UTO OOBUHAEMHI OKasbiBaJCHd IO MaTepHanaM JeJja JUYHOCTHLIO,
«KOTOpast, MO CBOEH >KU3HM MJM DenyTaluH, OTHOIUEHHAM, AYIIEB-
HbIM KauyeCTBaM HJH 10 HEKOTOPbIM CBOHCTBAM, CKJIOHHA K TakKOro
pofa HesHHIO, B KakoM OOBHHAeTCH» 2.

K uHclly OGCTOSATENBCTB, CHOCOGHBIX H30OMHYMTH OOBHHSEMOTO,
TeopHs (GOPMANBLHEIX N0Ka3aTeJLCTB OTHOCHJA M TaKue OGCTOATENb-
CTB2, KAK MNpPEXHAA CYOUMOCTD H Jaxe OJHA JHIBL NOACYAHOCTD,
x0T 6bl OKOHUHMBIIASCH ONpAaBAaNWeM, CBA3b ¢ NPECTYNMHOH Cpemoi,
HeyKa3aHue NOACYLHMBIM, OOBHHAIOLIMMCA B KODBICTHBIX IIPECTYH-
JEHHAX, YECTHBIX HCTOYHWKOB CYLUECTBOBaHHI.

TaroBbl HauboJce CYLIECTBeHHBIE ¥ XapaKTepHBle NONOXEeHHS Teo-
pu ¢$OpMaNbHLIX LOKA3aTeNbCTB, OONEryapilHe, IO CIPAaBEXTUBOMY

1B Teopur GOpMaNpHHX NOKa3aTCALCTE TOCHOICTBOBAN  TPEHIAI «testis
unus — testis nulluss (OHH CBHIETENbL-— HE CBHIETENb), WA «unus testis non
est audienduss (ommoro cmmzeTels He cJelXyeT H CHYIIaTh).

:BrasuMppoB, Yyenmde 00 YrOoJOBHBIX MOK43aTeNbCTBAX, CIIB, 1910,
crp. 69.
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samedarmio [eilepa, cHoTeMy JLgd, UpeLOCTABIMBLIIMC HeZobpOCo-
BECTHBIM CYJBSIM 3aKOHHOE OCHOBAaHME OCTAHABJMBATLCA HA IIOJITYTH,
Jaxe IOOUIPABINKE HX B 3TOH BPeAHOi M onacHodl nng Acja upa-
BOCYIUSI TeHAEHLMH.

«[onowutensnaa teopus,—nucan I'edep b «Holtzendorf’s Hand-
buch des Strafprozesses», — OCBAILART CHUCTEMY HENPaBAEL, MOMHO
CKa3aTh — JIKH, TaK Kak OHA IMPHHYXIZ4eT CYALIO NMPH3HABATL, BO-
npekn yBGexAeHUIO, $aKT HOCTOBEPHbIM, M DOKOBLIM 00pas’oM YiHy-
TOXKaeT YYBCTBO OTBETCTBEHHOCTH B TOM, KOI'0 OHa CHEJaJIa CBOHM
paboM... JKuBOe, NeasHOe BOCHPHATHE €UMHHUYHOTO chyuas norubaer
B noafope ONpeJNEeNeHHOTO YHC/IA BHEWHMX NPH3NAKOR ® B IOABele-
HHH HX IIOX 3aKoH» 1.

B reopun Qopmanbunix [0KasaTeNbCTB HCKOTOPHIE YUEHLIE, HANpH-
Mep YHJIbAM YHJb3, BHAEJH TO JOCTOMHCTBO, YTO OHa TOUHBLIM M
MOAPOGHBIM [epeyHeM MHOTOUMCJEHHBIX JesHI M cayuaes, nojJe-
KAUMX DPasOHPATENLCTBY YTOJIOBHBIX CYHAOB, CJYKHIA «3HAUMTEJb-
HHIM OOECIICYEHHEM TNPOTHB XKECTOKOCTH # HENOCTOAHCTBA Cydel-
CKOro mpoU3BOJa» 2,

Ho caM Vuib3 crocolbl AOKa30TeNIbCTB, YCTEHOBJICWHBIE STOM
TeOpueH, HA3bIBACT JIOMHBIMH H INpaBHla IJA ONPELENCHHS CHRJK
¥ 3HAYEHHS OTHEJbHBIX (AaKTOB — HeJerbIMH.

OT0 COBEDIIGHHO NPABHJILHASA OLEHKA TEOPHH H CHCTEMB! (Op-
MaJbHBIX H0Ka3areNecTB. FHo Bce Bonmuiomiue NOpoXH STOH CHCTEMH
He HCKMOYaloT, OJHAKO, TOH TrpoMagHoi MCTODHYECKON pOVIH, KO-
TOPYIO OH& B CBOE BpeMst Oblla NPH3BAHA CHIrPATBH H CHIrpaJa.

§ 9. Hcropuueckoe 3Hduenme TeopHM GOPMAJBHBIX
J0KA3aTeNbCTR

Teopust hopManmbubix IOKA3aTeJBCTB HA H3BECTHOM 3TaNe HCTOPHH
TPONECCYaIbHOTO NpaBa ABJAANACH IaroM BOepel, TaK Kak oHa
OrpaHHYHBAaJIA CYLIECTBOBABLIHE N0 3TOr0 6e3rpaHHuHbIA MPOM3BOJ H
GeCTPeNeNbHYI0 BAACTD OTJE/IbHEIX BIMATEJNBHBIX FPYIN M JHL, XOTS
5TO OTpa¥HvYeHHe M NPOBOJMJIOCH B HHTEpeCdX eNHHOBAACTHA. HH-
TEPeCH 26COMOTH3MA B ONpPeNeNIeHHHX IDAHMIIAX, HA ONPELeJSHHOM
STane UCTOPHH COBNAJANM € UHTEpeCaMH OOUIeCTBEHHBIMY, Tpe6oBaB-
Wymy GOJIBLIEr0 MOPSAKA H 3aKOHHOCTH, YeM 3T0 GHLIO NpH deoxa-
muame. IIpH Bcel KeCTOKOCTH M HHOTHAZ GEeCCMBICJEHHOCTH TeX HJH
MHBIX [POLECCYaJbHBIX IPaBHJ STOH TaK Ha3biBaeMOH JeravibHOH
TEOpHY IOKa3aTe/bCTB, €€ JIOJOXKHTeNbHAs Yepra 3aK/HoYaviach B
TOM, HTO OHAa CTaBHJ& U3BECTHBHE MDPENENH TPOH3BOJNY CYXbH; OHA
CTaBHJId CYIbI0O B NOJOKEHHE, KOTHA OH, KaK ¥ BCHKHH YHHOBHEK,
HE MOT pYKOBOINCTBOBATBCS TIONBIM  YCMOTDEHHEM, NHUTAIOUIMMCS
CBOCKODBICTHEM  KJIaCCOBOTO TOCHMONCTBA 3KCIJIOATATOPOB, NOMHO-
KEHHBIM HA TYNOE HEBEXEeCTBO, a 00s3aH OblJl NOAYHHATHCH KAKHM-

'BranuMupos, YyenHe o6 YrOMOBHHMX KOKAa3aTeXbCTBAX, CIIB, 19106,
cTp. 54—55.

2 YEnDb3, ONHT TEOPHR KOCBEHHWX Vauk, M., 1864, eTp. 23
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TO IOPHAMYCCKEM MPABHAAM, KAKHM-TO DETYJNATOpaM, HOPMAM, KaKHM-
TO OMNHPAIOILKMCH HA «3aKOH» TpefoBaAHHAM,

TeopHst GOPMATBLHBIX JOKA3aTCJALCTB NPEACTARBIGIL COBOM, — MBI
rOBODHM HMCHHO O TEOPHH, T. €. O CHCTEMC HAYUHBIX B3JSLOB,—
nonuiTKy O0OCHOBATL cyeGiuoe pelleHHe HE HA JHYHOM M TIPOMS-
BOJBLIOM YCMOTDEUHH CYJbH, a4 Ha KaKHX-10 0OLeKTUBHBLIX OCHOBA-
HUSX.

3amaua npeofpasonarelieil, BBOJUBIIMX CHCTEMY 3aKOHHBIX ITOKA-
3aTNILCTR, 3AKMOUYAIICL B TOM, YTOOR! NIPEBPATHTH CYI U3 CHAYXKAaH-
KH JHUHBIM HHTEPECAM CY/bHM HAKX TeXx OOLIeCTBeHHBIX I'PYII, KOTO-
pLIe CTOSNIM 30 Cro CIHHON M YUpPaBIANH BCEH ero NesTesBHOCTHIO,
B CAYry rocynapcrna, «oOUICCTRa®, T. €. TOTO OGLIGCTBEHHEONO KJac-
ca, HHTCPECHl KOTOPOTO B ILeJOM JIoVKeH OBl BaIUINATE CVA
KaK OpPrag rocyapcrnesHok niaactTH, TeopHs M CHCTeMa SaKOHHBIX
(PopMaANBLHBIX) JOKAATCALOTB OJHUETBOPSIA OGO Hawaio rocy-
DAPCTBONHOR, DCTYNHBRILGE B Oophly © HAUAJOM TPYNIMOBHIM M JIMY-
HEIM, ¢ HOCHTCJAAMH ITHX HAUAM, HECUOCOOHKIME NOMHATLHCS X0 CO-
SHAHMA OOIIHX MHTCPECOR CROCTO KJACCa, HECNOCOGHBIMM B CHIY STO-
MO NOAHSTE K JGSTOJLHOCTL TAKHX OPrausos, Kak CyJA, Ha BEICOTY
oGmerocynapersennoro anavenus, CyneOnniit npouecce jgo npeoGpa-
30BAHKA €ro B COOTBOTCTBAIL & NPHHIIHIAMY TEODHY 3AKOHHBIX JLOKA-
3ATENBLCTR npeAcTansl CoO0f HCTOYHHK OCYIIECTRJIEHHS HEe TOCY-
AAPCTRCHHLIX MITCPECOB [OCHOJNCTBYIOUMIErO KJacca, a IpyIoBhIX
MMM JTHYHBIX WHTCPECOD TCX, B YbHX pyKax Onlm cynebHble yypex-
IeHHsT ¥ cyAeOHest BJACTB. BOT NOUEMY IEATENbHOCTh TAKOTO «CY-
La» He COOTBRTCTBOBANA TOCYJLAPCTBOHHRIM HHTEpECAM TOCMHOA-
CTBOBABUIETO TOTAA KJacca. Takoill CyX we YKpennsl aBTOpHTeTa 3TO-
ro KJjacca; HaobopoT, Takoil CyN OKOHHATENBWO NOXDBIBAN €ro as-
topureT. Takolt cyn Oult He B COCTOSHWM JHCHUIMHHEPOBATH 0O-
EeCTBC ¥ HApPOJAHLIE MACChl B BHICOJHOM MAJIf TOCHOLCTBOBABINETrO
KJacca skcrnjroaTatopos Hanpasnerwn. HaoBopor, Tako#t ¢yx Xesop-
TAHM30BLIBAJ OOLISCTBEHHYIO AMCHWIJWHY, DacIlaThiBaj OCHOBEL Ca-
MOl TOCYIAPCTBEHHOCTH. TaKOH CyJl NepecTaBall COOTBETCTBOBATL CBO-
&My OCHOBHOMY HA3HAYEHHIO — OLITH TOHKHM OpYIHeM YKpenjeHwus
TOCNIOJNCTBa CBOENO XKJacca. MexAy TeM BCst OpraHM3alus CymnebHOH
HEATeJbHOCTH, KaK H CaMble MPHHLUNE! CTApore CNefCTBEHHOT( IIPO-
Iecca C ero «KOPOJMeBON JOKa3aTeNbCTB» B BHJE NBLITKH, LA Bpas-
pe3 C 5THM OCHOBHBIM TpeGOBaHMueM — CJEYKUTH HHTepecaM YKpel-
JeHHS TOCNOLCTBa CBOETO Kjacca. IlpaBna, TeopHust (GoOpMaNBHBIX
AOKa3aTeJbCTB, KaK H CHCTeMa 3THX MLOKa3aTesNbCTB, He olpasrana
BO3JAraBIIMXCS HA Hee SKCIAOGATATOPCKHMMH KJacCaMH M HX BOXKIIMH
Hagexx. Cucrema GODMANbHEIX [JOKAa3aTeNbCTB, KaK MBI NOKaXeM
5TO jajblie, noTepnenaa Kpax, obamkpoTunack. Ho nast Toro, 3Tobbl
0OHAPYXKHUJIOCH €e G2HKPOTCTBO, NOMKHO OBIJIO MPOATH HeMalo Bpe-
MEHR, B T€YeHHe KOTOPOrO H3MEHHJHCh O6IIecTBeHHbE OTHOIICHHA
'H CO3JaMMCh HOBHIE YCJOBHA, OOHApyXKHBIIHE HECOCTOATE/JEHOCTH
cyne6Horo mpomecca ¢ ero (opMmasibHBIMH HOKazaTeapcTBamMu. Kpy-
leHHe CHCTeMB (GOPMAENBHBIX - LOKa3aTesheTB NPOM30INI0  TOTHA,
KOT[a DasBUTHE HOBBIX IPOH3BOICTBEHHHIX OTHOUIEHMH BBLIBHHYJO
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HOBEIE TpeGOBaHMA U B OOJACTH NOJHTHYECKOH OPraHM3iLAH, B TOM
9UCHe M B OPraHu3anuy cyneCHBx yupexnesufl, Popmanunas reo-
DHSl PYXHyJa BMeCTe C KpyLIEHHeM cTaporo crpos (ancien regime)
B nepuom nmobensl M TopaKecTBa OYDPXKYasHBIX peBOMONHHA. o B
CBOE BpeMs 3Ta CHCTEMAa JOKA3aTeJbCTB ChIPaJad CBOKO POIib, YIO-
DAZOYMB B H3BECTHOM CMBICJE IIPOLECCYaJbHBle MCTOMB!, NOJAHAB
3HaYeHHe CyZa Ha ypOBEHb NOCYJApPCTBEHHOTO YUPeXKJACHHA, NOIYH-
HHB €ro IedTesbHOCTb TPeCOBAHWAM 3aKOHa.

Henpbast, pasymeercs, 3a0bBaTh YTO  ITOT 3aKOH (QOPMYyIHPOBAJ
TpeCOBaHUA IKCIIOATATOPCKHX KJIACCOB M YTO, CJRAOBATENLHO, YIyYs
umenye cynebrol paborel, peOPMHPOBAHHON ¢ NOMOUILIO (opMalibe
HOA TeopuM, IO TOXKE HAa MOJLSY ITHM Kaaccam. B Taxoit «pe-
Gopme» TpyAAHecs ObLIM 3aHHTEPECOBAaHb! JHIUIL NOCTOJBKY,
IOCKOJIBKY OHA, C ONHON CTOpOHBI, OCBOGOXIANd MX OT IOCHOM-
CTBOBABIUETO O CHX NOP HMYEM HE OrPAHHYSHHOTO JIMYHOTO IIPOH3-
BOJA CYHbpH ¥, ¢ ILpyrofi, aenana Oosiee OUEBHIHON H OTUETJIHBON
VIHEeTATEIbCKYI0 POJdb TaKOro Cyxa, Jydlle H scHee oO1apyKA-
Baja ero NONNMHHYIO TIPHPOLY XaK OPYyAHA nopabouiCHHR TpyAs-
HXCS.

Teopuss HOpMaILHBIX NOKA3ATEJBCTB NPEACTABMANA SHAUHTENLHbIG
BHIMOJB! NPEXJe BCEro AJA HOBOH, abCOMOTHCTCKOR niacty, Dta
TEODHs BIIOJHE OTBEYATA CTPEMISHHAM TIOCYXAPCTBEHHOH BJIACTH
" MOLYUHKTE Cele PasOPBAHHYI0 M PACCEAHHYIO IO BCEMY TOCYRApCTBY
heOnanbHYO IOCTHIMIO, TPEBPATHTh (EOJANBHBIX KHA3LKOB, TBODHB-
IUKX CYX M DacnpaBy B CBOHX MHTEPeCaX, B KODOJEBCKHX CJYT,
B CYZEH «er0 KOPONeBCKOr'0 BRJMUECTBA®, OCYINECTBJSIOHX «IpaBo-
CyAHe» B KODONEBCKHX HHTepecax.

OchopHasg nems co3xanus, Hanpumep, 80 Ppammux 3 XV Bexe
KOPOJIEBCKOH MarucCTpaTyphl, He3aBHCHMOM OT MECTHBIX NapJIaMeHTOR
H MONYHHEHHOH MCK/MOUMTENBHO BJACTH KOPOJSA, 3aKJIOYAJNach B
TOM, 4TOGEl B JHIE 3TOrG CyAEHCKOTO COCNOBHS CO3JaTh «TBEp-
Ield, HAKEKHBIH OTMIOT AJS OKOHYATEMHHON moGexs! Haf deonam-
3MOM» 1, :

OpmuM M3 BaXHEHIIUX CASACTBHA OCYIIECTBJIEHHS 3TOH 3ayayH
GBLTO MOJIOXKHTB NpENeN HJIH, KaK DOBODHT HCTODHK JIPEBHETO pyc-
CKOro cype6Horo npasa IMuTpueB, HOCTABHTh <«IEPBOK NPErpanoio
IONHOU CymeHcKo# cBOOOKe B lHese pelleHus» 2.

TonkoBanve 3aKOHOB CYIBSMH, SBISOINEECT ONHHM H3 CJRICTBHR
«CyfefcKofl CBOGOABI®, Jame TAKUM DEBHHTE/IAM «HPABCTBEHHOIO®
H «CHpaBeNJIUMBOTO» CYHa, Kak DeKkapua, IIPeACTaBBLIOCE COBEp-
HIEHHO HeLONYCTHMBIM. -

«[IpaBo TONKOBaTH yroMOBHBIE 3aKOHBI, — MHCAJ Bexxapua, —
HeJb3 TPHSHATL 33 CYABAMH, TaK KaK OHH He 3aKOHOIaTeiH... ITpa-
BO TONKOBATb 3aKOHLI MOJDKHO TPHHAAJEIKATh I'OCYXapIO, KaK Npej-

*Tano6epr, Hecvensemocts cymelt mo Opamuym, «IOpunmgeckusi mect-
BERK», 1883, am@Bapn, ctp. 8. '
* Auurpues, Mcropws cymeGmnix mmcrammmsl, M., 1859, cTp. 224,
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CTABHTENIO BOJIH BCEX, 4 HE CYJAbE, HA KOTOPOM JIEXKUT TOJBKO
06513aHHONTEL HCCNICHOBATH: COBEDIIHN JKM OOBHHSEMBIE MM HE Co-
BEPUIMJI HPOTHBO3aKONNoe AcsaHne?s 1,

«[TpelOCTABUTG  CYIbC ellle NPABO  TOJIKOBATL  3AKOH — 3HAUKT
OTKPLITL JBepb npousposy. Her nuuero onacwee ofimenpuusaToil
AKCHOMBI, UTO CYIAbS JOMXKEH €oo6paxkaTshesi ¢ AYXOM 3aKOHOB.
D710 ~ THWIOH OIVIOT NPOTHB NPOU3BOJBHBIX MHEHMI CyabH... Jyx
3aKOHOB Y KAXKIOTO CYyABH HE YTO HHOE, KaK Pe3yJbTaT 3Apapod umi
APeBPATHON €0 JIOTHKH, NOCNeLCTBHE JETKOTO HJH AYPHOro MHIe-
BAPCUHA; O 3ABHCHT OT CTpactTel, ¢aabocTeH, JHUHLIX OTHOUIEHUH
CYyAbH K OGBHHAEMOMY M OT THICSYM IIOYTH HEYJNOBHMBIX 06CTOf-
TENMHCTR, TIOJL BIUSHHCM KOTODLIX ONAMH M TOT X€ IPeJMET B pasHbie
MOMCHTBL NPC/ICTABASCTCH HEMOCTORHHOMY YMY U€JOBE€Ka B CaMBLIX
pastoo0pPA3HLIX BHAAXY 2,

I3 3TOM PACCYXRIUCHHH BHAMEHHTONO IOPDHCTA COJEDMHTCS CBORIO
pORA AUOJOIHH TROPHH (opMavIBHRIX JOKABATENLCTB, NPH3BAHHOMN
OPPAHMMMTL KIPOUZBOJILHBIC MHEHMSt CYZeH», JHCIHINIMNHPOBATSL
HOMOCTORNUKI YyM ueJIOBEXa», KOTOPOMY BREpEHO peluehde cyiel-
X Jedn Moxorg cam ke Dekgapua YTBEPXIAJ, YTO <«HPABCTBEH-
HYI0 JOCTOBCPDHOCTE JOKAZATCALRCTE TOPIBKO  Jeruwe YYBCTBOBATS,
yeM TOMINO OUPCCJNTL B NPABuIaxs» 3, on BeyKjacn OblJi JIOTHKON
IMOXH, B KOTOPYID JKHJ X KOTOPOR He MOr He OTAATh HeoOXOHNHVOH
JAHM, 3alHIATD CHCTeMY HMMEHHO TaKuxX TIPaBHJ, KOTODBIE MEHBIIe
BCero aanayiu Ohl CYAbe BO3IMONKHOCThL «4yBCTBOBATHY.

AGCOMOTHAMY, HAHOCHBIUEMY COKDYLUHTEbHBEIE YyAapsl 1o deo-
JATBHON  HE3aBHCHMOCTH M pasjipobJeHHOCTH  CPeJHeBEeKOBBA,
a BMECTE C HHMH ¥ 110 HE3aBUCHMOCTHM OT IEHTpalbHOM BjacTd ¢deo-
JaNBHOH IOCTHUMM, OblM ONACHBI CYAbM, NONYHHSIOIIHECA CBOEMY
«BHYTPEHHEMY YO ILHUIO», JOMYCKAIONHe TOJKOBaHUE 32KOHOB, Py~
KOBOJCTBYIOILMECA CROCH COOCTBEHHON HE COBECTBIO — O COBECTH
He TPHXORHTCS B 3TOM CJyyae IOBRODHTH, — a Jorukoit. A6coo-
TH3MY HYXHbl OplH CYJXbH, MEXaHWYECKH, 3aBTOMATHUYECKH MPHMEHs-
IOLlHe NpaBHJA 3aKOHA, HE «YYBCTBYIOIIME®», HE pacCyXxpamliue, He
anaju3upyomme. DBe3s amamsa M paccyx/JAeHHil, OIPaHUUIABAACH
(opManbibiM TNOXTACMBAHEEM NAHHOTO KOHKpeTHOro Jenda X ab-
CTP2KTHBIM IIDABHJAM, 3apagee YCTAaHOBJGHHBIM B 3aKOHe, TaKue
ZCYIbH> ObIH JelCTBUTENbHO HANEXKHBIM OIIOTOM  aGCoMOTH3MA,
TOHKHM M CJeNbiM ODYZHEM B DyKax NpaBfllleny KJjacca 3KCHNoaTa-
TOPOB.

I'oBopst 0 Teopun (opMaNbLHEIX AOKa3aTesbCTB, npod. PoFHUUKHHA
NOXUEePKHBaJ, UTO «HASHAUYCHHE ee COCTOAIO B TOM, YTOGH, COrJACHO
ofiiell miee pPO3LICKHOTO NpOLecca, NONYHHMTL pellerwe xey Ges-
JRGHEOT BOJIe 3aKOHZ, YNPasKHMB NOCTYNHYIO OUMMOKAaM YMCTBEHHYIO
HEeATeJHHOCTD CYAbH IPH OLEHKE NOKAa34TeNBbCTB M 3aMEHHB €e Jes-
TEJBHOCTHIO MEXAHHYSCKO0, COCTOSANIEIO B IPOCTOM TIOACUHTHIBAHUH

1 Bexkxapra, O TpecTyeRAsx M zarasammax, 1889, cmp. 18, 19,
t Tam xe, crp. 20, 2L
*Taum xe, cTp. 29.
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NOKa3aTeNbCTB 32 M TIPOTHB, NPUYEM CHJIA HX Hamlcpejp OnpejefeHa
B 3aKoHe» L.

Hanpapassach OXHEM CBOMM OCTpHeM INpoTHn ¢eosanon, moMect.
HBIX KHSA3LKOB, HETIOKOPHBIX BACCAJOB, CTPONTHUBHIX 00dp, cHCcTeMa
dopMambHEIX LOKA3aTeNHCTR ¢ € IBITKOH M TOMY NMOJOOHBIMH «IpO-
LEeCCYAVbHBIME 3BEPCTRBAMHES HAMPABJASIACh JAPYTHM OCTPHEM TPOTHA
Hapoja, NPOTHB <«OPOASTS — 3TOH MINIHOHHON pesepsuolt padoueit
aPMHH, Ha KOCTAX KOTOPOH MOAHHMAJIOCh H POCJIO NeppolratasbHoe
KamUTAJIUCTHIECKOE HAKOIJICHHE,

Teopus dopMamyHBIX AOKA3ATENBCTB BLIPOCA Ha TOIT XC NOuBe H
B TEX XK€ YCJOBHAX, YTO M BCA YrOJOBHAL NOJUTHRA NEPHOLA nep-
BOHAYAJBLHOTO  KalHTAJHCTHUECKOI'0 HaKomyenus. Dyayuw rteched-
muM ofpasoM CBA3aHa ¢ 9TOH nmocnenHedt, Teopust QOPMANBHRIX NO-
KAa3aTeJBCTB JMOMKHA Oblna ofecmeunts manbosminyio  sddhexTHn-
HOCTH YI'OJIOBHOTO MNpPOTEcca Kak oxmoit u3 GopM YKPCNJIeHHS IeH-
TPANH3ALAH TOCYA&PCTBEHHOTO YIIPABJCHHS 3KCNN0ATATOPCKOrn 08-
[IeCTBA, KaK ONHOTC H3 OPYTHE XJACCOBOTO TOCNOJCTBA IKCIIION-
TATOPOB, KaK OJHOTO M3 Haufbosee AXTHBHBIX H PEAShbHAIX «RCTIOMO-
raTeJIbHbIX CPENCTBY OCYNISCTBJICHHS MMM CBOelt KNaccoRoil NOTHTH.
KM, HalpaBJIeHHOR Ha YTREpHIeRMe Kanwramueruyeckoll wacrnoil
COGCTRERHOCTH.

Cyx n'cyne6Hen! npouece 5TOf  3MOXHM GHINM  OPralH3IOBaNL! B
TOJHOM COOTBETCTBHMH C TpeboBaHHAMH abcomoTHaMa: ¢ oinoft cTo-
POHBI, CYI ® CYZeOHBIE npomecc 3TON 3MOXM CNYRHJIU ICAH YKDen-
JEHHS INeHTPASH3ANMH TOCYJAaPCTBRHHOTO  YIPABNERHA; C APYroH
CTOPOHBI, YCTpalleHWeM # NpeBpallleHHeM HAPONHBIX MacC B HASMHM-
KOB M pafoB Kandrasa CYZ M CYXeOHBI NpOIece NOMOTANH NEepPBBHIM
ycrexaMm KamUTaJHCTHUECKOTO BaKOIJIeHHS.

Baxnmefitret 3agavell YroJMOBHON IMTOJHTHKHM 5TOR SMOXM SBJISAIACK
3a7aya INpUMeHeHHeM OCecromanHOd pempeccHH OONEruyHTh NPOLECe
NEPBOHAYAJBLHOND  KaNHTAJUCTHYECKOTO  HAKOIJIEHHS, - PAaCYHCTHTh
NOUBY NN KaNHTANM3Ma, TOATOTOBHTE IS HEro HeoOXOIHMEE YC-
JIOBESL DA3BHTHA, OOECIeUMTH YCIEeX HOBBIX SKOHOMHYECKHX OTHO-
IIEHUH, OUHMPAIOMMXCH HAa KaNUTAJHCTHUECKVIO YaCTHYIO COGCTBEH-
BOCTb.

Bypxyasuss Ha obnomrax (eojaimsMma DOCTpOMJA CBOH TOCYXap-
CTBEHHEIHl aIliapar, IPHCIocOoONenubld K HOBHIM 33[aYaM KanuTasm- -
CTHYECKOH 3SKCINOATANMH. DTOT amnnmapaT, COCTOABINHE M3 uenoff Cu-
CTeMb! CBOEOODasHBIX DBIYArOB, NPEACTAaRMN COGOR XOpomwoe cia-
JKEeHHBIH MEeXaHU3M, TPH IOMOLIM KOTOPOro GYPXKYasus o6ecreunBam
cebe SKCIMIOATATNI0 ME/NIMOHOB DaGOUHX B KPECTHAH. DTOT MEXaHH3M
NPUBOAWICA B IBMXeHHEe Iesofl apMmefl CrenHasbHO HOLTOTOBJCH-
HBEIX L7 COOTBETCTBYIOMINX (DYHKHHH YHHOBHHKOB, CPENH KOTOPHIX
HE MOCJEeNHee MECTO NPHHAANNEKANO M CyHefiCKOMY YHHOBHHYECTBY.
B quiciie pasIMUHEIX TOCYNAPCTBOHREIX YIPEX IeHH 3KCNI0aTATOPCKO-
ro obuIecTBa 3MOXH NePBONAYANBROTO KalMTAJUCTHUECKOTO HAKOI-

“Dofrankrit, Kypc yronosmoro cynonpomssoxcTea, 1899, 1. II, crp. 208,
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Jenusl He IOCHEIHIO DOJb Hrpalt TOJAIMHMI cyl Kak opyaue
Gops6El aGCOMOTHCTCKON MOHAPXHK NpoTHs Qeomalos H ¢eonanx-
3Ma, He NOCJCTHOE MECTO 3AHHMAM B COCTARE GIOPORPATHUSCKHX
KaJpoB H cyleHckue Kafpel. Hanpanimarth HeATesIbHOCTL 3TOMH cyaeii-
CKON paTH TakK, KaK 3TOTO TpeGOBaNM HHTEpechl MX X03seB, OblIo
MOCTATOUHO CEePLEe3HBIM U TPYAHLIM MENOM. DTOll 3ajaue ¥ JTOJMKHA
6elma CAYXKUTBL cucreMa (OPMaNbHEIX TOKA3ATENLCTE.

Bamaun obuleft TOMTHKE 310XH abCONIOTH3MA M TOProOBOTO Kaly-
Tana HAXOJIHITH COOTBETCTBYIONEE BLIPAXEHME U B CyneOHol momiTu-
ge. Best JesTeNbHOCTh TOTJAAUIHMX CYOOB OBIJIA NMOAMHNEHA OCHOB-
goft 3a1aue — rapanTHPOBATE  HaHOOJIee YCNEIIHOE TponejeHne n
WHIHL TOTO «OPralli30BANHOTO HACHJHA®, TOTO KPOBABOTO 3aKORO-
amesbeTRa, IPY NOMOTIH KOTODOrO OCYUICCTBJASNCH NPOICCE Npenpa-
mennst feonanbHoll COGCTBEHHOCTH B YACTHYIO KaNHTAIPCTHYCCKYIO
COBCTREHIOCTS 1,

«.. KanuTammeTHIeckne  NPOMSBOJCTRO,...—— UHTAEM Ml B «Kam-
TATES, — TPEOOBANO HMEHIO PaBCKOro MOJOXeHWS NaAPONNBIX Macc.
APERPAUICHHT KX CAMMX B HAEMHWKOD M Npenpallteus CPejcTB HX
TPYAA B Kamurams 2,

Paspeiienuio 970l 3aaTH YOOPANO TIOMOraJI0 KPOBAROE 3aKOHO-
aaTenkeTRO TOf 3MOXH, obnerwanmee rpaBiex OGMIMHHKIX 3eMendb H
NpeRpaNIeHHE CEJBCKOTO HaceneH#s B OPOJAr, HHUINHX W «NpecTyn-
HHKOB». '

Mapxe nurapyer PoGepra Comepca (Robert Somers, ITrcema
n3 Tonnamnun, 1848), nueasmero, UTO «OUYHCTKA® ¥ H3THAHKE HaCeJe-
HAA NPAKTHKYIOTCR COGCTBEHHMKAMH KAK TBEPAO . YCTAHOBICHALIH
MIPHHIKN, KaK YHCTO TeXHHUECKAs 3eMJCHCHLUecKas mepa; nono6uo
TOMY, KaK Ha JEBCTBEHHEIX 3OMJISAX AMepuk: r AncTpammy CBOLATCA
IepeBbsl ¥ KYCTHI, TaK TYT NOCTYNAIOT C JIOALMH, COBePIast 3Ty
OMePalMIO CITOKOMHBIM HeJIoRBIM 06pasom» 3.

BDra «OmMepalug» 3aKJI0TATACH B TIPOCTOM OOHLABICHUH TPYAAIMX-
Csl BHE 3aKOHa, B KPOBaBOfl, TEPPOPHUCTHUECKON pacrpane € HHUMH.

«..JIIOA¥, BHE3aNHO BHIPBaHHbIe H3 OOBIYHON IKUBHECHHOU KOJEH,
He MOV CTOJb JKeé BHE3amHO OCBOWTBECH € JHCHUIIMHON HOBOH
cpoelt obcTanoski. OHW MaccaMy NPEBPallajuch B HUIIMX, pasboli-
AMKOB, GPONAT — TACTBIO LOGPOBOJBHO, B OCONBIUAHCTBE CJIYTaeB
NOX NapjenweM ReobxomuMocTH. TTooromy B xomue XV m B Teue-
yue Bcero XV Beka BO BCeX CTpaHax 3anagHod Esponsl msnawoTes
KPOBABBIE 3aKOHB! MNPOTHB OpoxsprAmuecTBa. OTHEl  TelepelLrHero
paouero Kyacca OBUTH NpeX[e BCero NOABEPrHYTH HAKA3aHHIO 33
TO, 4TO WX HACHILCTBEHHO NPEBPATHNH B OPOIAT H NAaymepos. 3ako-
HONATeNBCTBO DaCCMAaTpPHEBANO EX KaK «IOGPOBONBHBIX» IPECTYNHU-
KOB, HCXOHA W3 TOTO NPELNTOJONKEHUS, UTO HpH KEeJaHHH OFH MOT-
M 6B TIPOHOJIXATH TPYHUTBCA IIPH CTaphIX, yXe He CYIECTBYIO-
IIAX YCJAOBHAX» 4. , : S ; .

1 Cv. Mapkc, Kamaran, ITapraspar, 1937, 1. I, crp. 687
e Tawm xe, crp. 675.
$Tawm ke, cn. 586,
‘¢ Tam xe, cTp. 688
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B Tak#x yCJIOBHAX PONb CyZa HHMYEM He OTJMYAJaCh OF MsIco-
pyOKH; COOTBETCTBEHHO 3aXauaM TOrZAllHeR YroJoBHOH IOJHTHKM
Oryta OpPraEMsoBaHa ¥ NpoleccyalbHas CTOPOHA JHeJa.

[Tpomecc moKasplBaHMsI Yype3BLIYaHO yupoiajcd, OyAyUH cBejeH
K YCTaHOBJEHHIO HEOOXOLMMBIX BHELIIHHX (akToB, XapakTepH3YIO-
UIMXCA H3BECTHBIMU (PopMamsHEIMH npHaHakamu. Criocobnl «i10K43k-
BaHusa» OBLIH TAaKXKe YpesBhIYAHHO TPOCTE M CBOCOOpa3Hbl; HAHGO-
Je¢ HAZEKHBIM CIHOCOGOM «J(OKA3LIBAHHA® CUHTANOCH NDHMCHeNNHe
GusHIeCKHX CTPAAHKH, THITKY, 0L YyIXapaMH KOTOpOH Jierye BCero
OLIJIO NONYUHTBE OT OOBMHACMOro COOCTBEHHOE® TIPH3HAHMC, NOYHTAB-
meecs <«JIYUIIEM BCEro CBeTa MOKA3aTeNLCTBOM®, <«uapuieit moxa-
3aTeJbCTBY.

O10 6Guiia 3mOXa, KOrJa 324 HEJOCTATKOM <HPABCTBEHHONO YOCK-
NEHUA CYAbH MOKHH OLIM CO34aBATh HCKYCCTBeHHOe Yy6expe-
HME, BEITEKAIOUIee M3 DPACCMOTPCHHS HAKOUHBUICHCH TICPOTHCKHS 1,

B XVI—XVIII Bexax yCHIHAME TaKHX YUEHBIX IO TOTJAlIHEMY
BpeMenu lopucros, Xak IOmulk Kaapye (Clarus), ®apunamuit, Kapa-
nos, Mackapaye, MwmOepr u Ap., Oblia cosgana csocofpasnan-
CHCTEMA NOKA32TRIhCTB, NPEHCHONHeHHAA, Kak rosopur Bero, yroiu-
YEHHBIX TIpaBUI ¥ GeCKOHEUHOTO KOJMyecTBa pasrpanHueduit, korto-
PEIMR CTapanMch BCAKHA YaCTHHIA Ccaydyall NOABOLHTE NOJN H3IBECT-
Hylo anrebpaudeckyro GopMyny, KOJKEHRCTBYOUIYIO OUPEACAHTL BH-
HOBHOCTD MMM HEBMHOBHOCTDL IOXCYXHMOrO.

«BHMKass B STy TeOPHID CYHEGHO-YIOJOBHBIX KOKA3ATENHETB, —
MUeT IO NOBOAY 3TOH Teopuu Dexo, — HeBOJNBHO NPHXOLUIIL K
BOTIPOCY: 3Ta Ge3nHa NpPeXOCTOPOKHOCTEH HANpaBJeHa JH TNpPOTHB
CYIBH, MM K€ NPOTHB MOACYIMMOro, TaK XaK B BrIpaGoTaHHON Ka-
3yHCTaMd Oe3fHe YJOBOK M ceTefl MOXET 3amyTaTkCA B HeficTBu-
TeNMLHOCTY ¥ CYJAbd, W NOZCYyIuMmbil? CpenM THICAYH CHCTEM, H30-
OpeTeHHEIX T0I0 NAryGHOIO Teopwedl, s YKaxy Ha KIacCHpMKamHIO
AOKa3aTeNbCTB, KOTOpas WMMena YOHHCTBEHHOE IKeNaHHe CKOBa
COBECTb CYOBH» 2. . Lo

Ho sTa Tak HasuBaemas «Hayka O JOKa3aTeNbCTBAX» W OCHO-
BaHHAA Ha 3TOH <«HayKe» CUCTEMA JKOKA3aTeJbCTB IPAMO OTBEYaJM
HHTepecaM IrOCHOACTBOBABIIMY B TY SIOXY KJACCOB SKCIIOATATOPOB,
BHAEBIIMX B CYyJe OQHO H3 CPENCTB VKPEINIGHHSI CBOETO TIOCHOA-
CTB2 H IIPOABJABIIHX Bemuailiee 6e3pasjumyue X TOMY, <«narybya»,
OTBPATHTEbHA, 6€3XKaNOCTHA K KeCTOKOCEepLHA 3Ta CHCTeMa A 0Ka-
3aTeJIBCTB MM HeT. Dousbile TOro, ycraMum CBOHX KJIEBPETOB H
fIpOCTO BeCCTHIAHBIX JakeeB OT Hayky, Kak JKycc (Jousse), skcmio-
2TAaTOPHI BOCXBAJISIE 3TY CHCTEMY MOKa3aTeNbeTB. 110 noBonmy »tofi
cacTeMel JKyce, HampuMmep, YTBEPXKAAJ, YTO COXEPXKABHIEE TEOPHIO
dopMaTbHEIX HOKA3aTeNIBCTB YIrOJIOBHO-NPOLECCYAJbHOE VIOKEeHUe
«...COeAHuHAeT B cefe BCE XOopolle TpeOOBAHUA: €TO HATHCAJA JIO-

1 Bexo, Oprangsanys YroosHOH OCWH@E B raasdefimme HCTODAYECKHE
smoxu, 1867, crp. 229.

2 Tam xe, cmp. 230.
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60Bb K OOLIeCTBEHHOMY ONArOCOCTOSIHMIO; BCSIKOE €r0 (CJIOBO IIPO-
MHTAHO CIPABEIJHBOCTRION 1,

Tag »KC1g0aTATOPH! NMPOCHABJAAIOT HM3YBEPCTBA CcBOEl 60pb6ul ¢
HEINOKODHBIMH, BOCXBaJAfd CHCTEMY 3TOTO JEHCTBHTEABHO <...UeJIOBe-
KOYOHiicTBeHIIOrO ¥ 6e3yMHOTO KynbTa NMBLITKH H TEOPHH CY-
1e0HO-YyIOJOBHBIX L OKA3aTeRALCTB»2

B pykax a0COMOTHCTCKOH MOHAPXMH CYA, YrOJOBHBII DO3BLICKHOH
npolece M TCOPHS (QOPMaibHBIX XOKA3aTeNBCTB, OPraHHYSCKH CBS-
saHHag ¢ ITHM TPONECCOM, CHIFpAAH KPYRHEHIUYIO IIO/MTHYECKYIO
poab B Gopn6e nporns (eonanusma, B Gopbbe 3a PACYHCTKY IIOUBLI
DN PASBHTHA H YKPCIVIGHHA KalMTAJHCTHYSCKON COGCTBEHHOCTH,
UpHUIenIeH Ha cMery cobcTenHocTH (eomannuolt. MMenwso B 3ToM
OOCTOSTTCILCTRE HYKHO HCKATH OOBACHEHHE KaK CAMOTO IIOSBJCHHS,
TaK M 3NQUHTCALION MUByuecTH TeopHM ~ GopManbHMIX  J0Kasa-
TeNBCTB, Npocyniecrsonasitel no cepeamusl XIX Bexa.

Teopust QOpPMAJBHBIX WM, KaK cllle WHaue ee Ha3hIBaloT, 3aKOH-
HBIX JOKA3ATCALCTB BOBCE He NpelxcTaBaseT colboll, kKak YTBepX-
AT HeKOTOPHIe Oypiyasnele ydewsie (Baamumupor, oiHynkui),
PE3YNLTATA HAKOIJICHHOIO UENOBEYECKOT'( ONBITA, «JIOMMYECKHX II0-
Jgoxenuft obGmeuenoscueckoro onwiray (Buranumupos), OraTeo-
PHA ABJHETTS, HA000POT, YPEIBRIYAITHO SPKUM NaMATHHKOM 3KCIIOATA-
TOPCKOTO TIPAna, CHIe He YCBOMBIUErO MCKYCCTBA KNACCOBOU MAaCKH-
POBKH, CTOJIL YMENO IPHMEHAEMOR NDaBOM COBPEMEHHBIX KalmuTasd-
CTHUECKHMX B3KCIUIOATZTOPOB. BMecTe ¢ TeM 3Ta TeOpHA CRHIETENDb-
CTBYET JIHMIIHME pa3 o TOM, UTO CYHX SBISETCH BOBCE He «IIPHHIHA-
NHEANLHBIM CaMOOTpaHuyerdeM rocynapcreenHolt snactu» (Mepusr,
[Jenr B npaBe), a OPraHOM BJacTH, ASHCTBYIONIUM B HHTe-
pecax rOCHOJCTBYIOLIEro B JaHHOM ofurecrse Kjacca. OHa CBHZe-
TENBCTBYET O TOM, 4TO cygebHo-mpoueccyanbHbie (ODMBI HEeATEJb-
HOCTH — HE «Masiki cyneOHbIX meHcTsdi» 3, BO3JABUraeMele uesOBe-
YeCTBOM HA IYTH CBOETr0 KYJbTYPHOTO Pa3BHTHS H <O Mepe I o-
CTYNMAaTEAbHOT O IBYXKEHHA XYJbTYphl» % (paspsoka Mof. —
A. B, a nmuie QopMbl YKPeIJIEHHS KJaCCOBODO TOCHOLCTBA.

Teopusi GOPMAJBHEIX JOKA3aTENLCTB — 3TO TEODHA, CO3XaBlIas
# OOOCHOBABIIASA TAKVIO CHCTEMY COOHDAHHA, NMOJH30OBAHMA M OLEHKH
CyNeBHBIX AOKa3aTeNbCTB, KOTOpas IOJHOCTBIO OTBEYasa OCHOBHBIM
NpHELMNAM CNEJCTBEHHON'G IIpONecca, HMeBIUero CBOEM  IVIaB-
HBEIM Ha3HauyeHHEM OOeCNneyuTh pacnpaBy C TPYASIIWMHCH, IPUBO-
IMMBIMU «..K JIHCUMIMHE HaeMHOro TpyJAa IUeTbMAH, KJIeAMaMH,
NBITKAMH»S.

CoBeplLIeHHO HenpaBHJIbHO YTBEpPXKIEHHe HEKOTOPHIX Mpoleccy-
aNuCTOB, YTO TEOpHs (POPMAJLHBIX JN0Kas3aTelbCTB NPOTHBODEUMIA

1 Bexo, Opraiusalus YroJOBHOK KOCTHUHH B rJapHeHINES MCTODHUECKHe SNO-
xu, 1867, crp. 241. R

P Tam xXe, , ;

3 Hélie, Traité de linstruction criminelle, 1845, v. I, p. 6.

t MgxafinoscKef, OCropENe IPESUIHON OPTaHM32NWA YIOJOBHOIO CY/A3,
Tomck, 1905, :

5 Mapxc, Kanpran, {lapmsgar, 1937, . 1, c1p. 650,
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NPHEHIKATIAM POSBICKHOTO Opoireccal, Tak KAK CTPEMHIACL CO3AATDH
IIPOTHBOBEC KpaiHemy cyzmelickoMmy mpoussoay. Cucrema “(bopma.nb-
HBIX [IOKa3aTeJBCTB II0Jyaraia, NeMCTBHTENBHO, H3BECTHBI TNperxen
«CYIEHCKOMY IIPOH3BOJY», CTPOrG PErJdaMeHTHPYH  JAesTeNbHOCTh
CYIbE B Jdefle OLEHKH JN0KAa3aTeJbCTB 3apaHee YCTAHOBICHNEIMH B
3akoHe npasuiaMu. Ho camptit XapakTep 3TO perylaMeHTAUHH, CRO-
JuBLIell poONb CYABH K POJH MEXaHHYECKH ﬂei'fCT?OBaBmem aBTOMa-
T4, TPeBpallaf; NPOMECCe NTOKa3bIBAHMSA —— BAXKHEHIIYI0 YacTh BeH-
KOT'0 Ipouecca, NYIIY NMpouecca-— B CTONb XKe JaleKYI0 OT 3anauu
YCTAHOBJEHNA MATEDHANMLHON MCTHHB TPOUMGAYDPY, Kakoil sBigics
H DOSBICKHOH TIPOLIECC B ILEJTOM.

TIpoHURHEY TR NOJRNEHIOKHMHE  TeHICHIIMAMH, Tpecaenyomul 3a-
Navy YKpelJIeHHsl H OXPaHhl HHTEPECOB 3JKCINOATATOPCKOTO TOCY-
AapCTBa, MPOTHBOMOCTABJAEMBIX MHHTEpPeCAM JHUYHOCTH, HHTEpeCcam
YeIOBeKA ¥ IPAXKIAHMHE, POSBICKHON NMPONECC He CUUTANCHA ¢ OfBH-
HSIEMBIM, NPENCTABAABIIAM COGOH MpoCTOll CACACTBONNLIT MaTepuan,
npocTo#t OBBEKT CHENCTBEHHOTO SKenepuMmenTHposanus. Hambonee
PeSKO 3TC BBIPAXKAJOCH B TAK HA3LIBAGMOM IBITOUNOM NMpOLecce, rie
IBITKE ABJAMACH OCHOBHBIM H TOCHOACTBYIOUIHM METONOM <«JLOKAZH-
BAHASS.

Hng meiTOYROr0 mponecca OBIIO BAYKHO  YCTANOBHTH JIHIIE VOJIO-
BHS, IIPY HAJIUYH¥ KOTOPBIX OBLIO BO3MOXKHO H JO3ROJEHO ofna-
THTHCH K NBITKE, IO DEIYILTATAM KOTOPOH W pemrajsoch Jeno. Poms
3THX YCJOBHH H HIDaJH XOKA3aTeNbCTRA, ONpeAessBUIME NOTYCTH-
MOCTb HJIH HETOYCTHMOCTH IIBITKH.

MoxHO M OTDWIIATB OpPTaHMUECKYIO CBS3L «IBITOUHOTO NPOUEC-
ca» ¢ Teopwell opMaNBAEIX IXOKA3aTENBCTB, B OCHOBE KOTOPOH Je-
XKaJl NPUBTMT Npeobrafaolero 3HayeHHs COGCTBEHHOTO TNPUSHAHHSA
o6BurgeMoro? Komeuro, Hesm3s, KaK HeNh3s [OBOPHUTH O IIPOTHRO-
peyud, sKOOH CYINecTBOBABIIEM MeXAY HHKBH3WIMOHHEIM, DO3BICK-
HBIM NPOTECCOM H JeTanpHO# TeopHeil.

«C OTMEHOI0 NBIMTKH, — YuT2eM ME ¥y mnpod. Pofmwuroro, — mpe-
ofnanawimee 3gagemne COGCTBOHHOTO NPU3HAHWS COXPAHTETCH, K
TONMYYeHHI0 €r0 [ONPERHEMY HAMPABJASIOTCH VCHIMA HWHKBHIHTIHOH-
HOTO TIpOIECCa, XOTH NPH IIOMOIIM HMHEIX Mep, TOJLKO OHO <CUH-
TaeTC TOKA3aTEeJILCTBOM BIIOJTHE COBEPIOEHHBIM, ¥ 3aXada 3aKOHO-
NaTens CBONMTCA X YKaSdHWIO APYIHX [AOKA3ATeNbCTB, SOJee WM
MeHee K HeMy npul/MKalomuUXCH, W ONPeLeVICHWIO CTeNeHu TaKoil
GumsocTd. PellleRme 3TOro BOMpOCA JKTANBHAS TEODHS IOKasa-
TENBCTB BO3JATaeT Ha 3aKOHOMATENs» 2. :

OcnosHast 3ajma¥a WHKBHSHIAOHHOTO (DO3BLICKROTO) Tpomecca —
«JIETKO' U BEPHO® OTKDPHIT: BuHOBHOre (Bapmes). B srom npo-
IECCe CNeNoBaTeNMb CTOMT «..IPOTHB OGBHHSEMOTO, KaK IIpDeNCTABH-
TEJNb FOCYNapcTBa, IPec/eNYIONIero NPecTYIenne, Kak COBHHUTED,
mehcTeyommi B0 mMA ero. [TosTOMy OR HoMXeH HOKAZATh OBOE

1 Cwm., mampmmep, Posmwu, ¥roaoenoe CYHOTDOW3BOKCTRBO, 1916, mam. 3-e,
crp. 383; ®ofimmunxmi, Kypc yromosHoro cymompomssomersa, 1899, T I
2 QoA nnuKAH, Kype ¥roJNOBROTO CYRONPOHIBOXCTER, 1899, 1. II, crp. 209.
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obBMHeHME, LOo/MmKell coOpaTh BOE BOIMOAMLIC NOKA3ATCILCIBL KK
TOrO, YTOOBL B Cllyude, ¢xedd OOBHHACMBIH HC HPCHLCTABHT AUKIBL-
7eJIbCTB, OIPaBABIBAIOMUX er'o, H, 10 BCEMY BCPOSTHIO, HEJbIA YK
6yZeT NOJYUYHTh OT HCI'O HPHBHAHKA, MMETb 3dKOHHLIC NPHYHHDL s
OGBHHEHHSA €0 H TaK0C KOJHMYECTBO MaTepHAJOB H YCa0udH, 4rolul
MOKHO OblI0 HA OCHOBANMKM HMX OO0DLABHTL €r0 BUUHOBHLIM» 1.

B arax caoBax fpodr Dapiiesa pACKPHIBACTCN HC TOILKO 1NOKL-
JMHHAS UeJCYCTPeMJICHHOCTI PO3LICKHOTO [poueccd, HO H IIOAJHH-
Hag cpfidb ¢ 3ToH ¢ropMoil npouecca CHCTEMBL QUPMUJLILIX JOKa3a-
TeNbCTB.

Cp#i3b POSLICKHOI'C HpolEccd ¢ JeradbloH TCOpPHCl HCCUMHCHIEL
Bra ¢BE3b, B CYWHOCTH [OBOPS, CTOMb TQCHE, YTO TOJbKO HpH
rOCHOACTBE  PO3BLICKHOIO  lipouecca H  Oblid  BO3MOMHE  TaKas
CHCTEMA JLOKABATAILCTE, KIK CHCTCMA (QupMadibibly QORAIATCILLTE,
Kax ¥ POIBICKHOH NPOILES, 3ITd  TCOPHA  HOAHOCTBIO  OTBCH
HaspeBlMM HuTPEOHOCTHM CBOCIO BpeMend, DBumecie ¢ posbickHbM
OpPOUECCOM OHA COLIA €O CHEHLL B TOT MOMENT, KorMa crapuie
MOTPEGHOCTH  OTHHMIM  CHOH  BCK W CMOHAJHCL  HOBLIME  Tpe-
GOBAHMAMM, BbIABHHYTHIME DPa3BHTBIM  KAUWTAIHCTHUCCKEM  XO3HH-
CTBOM. | |

HCX0A8 M3 COCHOBHOIO BOPABCHCTIN JIOACH, HGE  IIPHIULANI [Hid-
NMUHOH HX COLMAJbLHOH BHAYUHMOCTH, TEOPHS (DOPMAJLHBIX J0Kasd-
TeJLCTB OTPAMANA COOOH CTPEMJCHHE UEeHTPANHIOBAHHON Iocyuap-
CTBEHHOK BJACTH SIIOXH DAUHHET0C KANMTANW3MA HPEOAQNETh, CONPO-
THBJACHHE DASJAYHLNYX MECTHRIX HHTCPECOB Da3sHUTHIO KANHTIJIM3MA,
NOCKOMbKY STO BO3MOMKHO CHENATH INPH IIOMOUIH COOTBETCTBEHHOIO
HanpapJeHusl AEATENbHOCTH CTOJb BaKHOH YacTH rOCYAapCTBEHHOTO
annapara, Kak cyl; TeOpHst (POPMasibHbIX NOKA3aTeAbCTB MOIJA Chbl-
rpaTh ¥ B JeHCTBUTE/NLHOCTH Chirpasa CBOIO poits B Gopnle elle
He BIIOJIHE OKpernllel HEHTPaJH30BAHHOH TIOCYNApPCTBCHHOH BJACTH
NPOTHE NPOM3BOJIA MECTHHIX CYJO0B, NPOTHB «OOMAHUHBOIO HENOCTO-
SHCTBA TNPOM3BOJIbHBIX TOJIKOBAHMH® 33aKOHOB CY[NbSIMH, €LIe He OcC-
BOGOZMBILMMHCA OT Tpajuuui ¢eozanuaMa. ITOT NPOTECT NPOTUB
CYLEHCKOTO NPOH3BOJE, OTpasasulero cobod (PpeodaltbHble HacTpoO-
EHHSA, OUeHb Pe3KO H XapaKTepPHO BHIpasuy DexkapHa, onoJuHsiidics
NpOTHB BapBapckux cynebHnix ofpyaeB cpeAseBekoBbsl. «Korza
3AKOHBI H3JOMEHH B YJOMKEHHM TOYHO H IOAREXKAT OyKBANLHOMY
HCIIOJIHEHUIO, — IHCaa Derkapua, — Korfja cyabsi 00f3aH TOJAbKO
PacCMOTPeThb, COIVIACHO JIH JaHHOe INeHCTBHE IpaXNaHuMHa ¢ 3aKOHOM
HIH HeCOTJIACHO... TOUAa rpax<jae H30aBJeHHl OT MHOXeCTBa Mej-
KMX THDaHOB» 2.

Onnaxo, eCMOTPA Ha BCIO TLIATEJBHOCTb PerJaMeHTalHK Jerajb-
BOH Teopuwed CyHeHCKOH ACATENbHOCTH, AJM CYAEHCKOrO NPOH3B0JA
IpPH rOCHOACTBE STOH TEOpHH NDEACTABJSJHCH CaMbleé HeOrpaHHYyeH-
Hhle BO3MOXKHOCTH. ¥ 3TO BHmose €CTECTBEHHO, TaK KaK B YCJO-

" Bapmesn, Ocuosauug YroJosHoro cyaonpomuasosacrsa, CIIB, 1841,
cTp. 148—140.
*bBexxapua, O ppectynieuunx H Baxasamuax, 1889, crp. 21—22,

-
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Bl possicKHOTO mpoltecca dopMalbhbie TpeSoBaHMS K YCJOBu:
IPONECCYANbHOTO 3aKOHA NpeBpallaJuch B CHenoe Opyldue B DyKax
CYIeHCKHX YMHOBHHKOB, STOrO IOJJMHHOTO <«MHOXKECTBA MEJIKHX
THPaHOB», TBODUBIIUX BOJIO CBOErO COCJOBHMS, CBOErO KJjacca.

KnaccOBBIH XapakTep 3TOH TEOPHM HE OCTaBAAET HHKAKOro CcO-
MHEHHA. DT0 OGCTOATENbCTBO HE MOTYT OTPHLATb Jaxe OypxKyas-
Hble IOPUCTEI, XOTS OHH M CTAPAIOTCA BCHAYECKH €ro 3aMacKHpPOBaTh
H 3aBYaJIMpPOBATD.

TakoBa NONBITKa, Hampuamep, npod. CayueBCKOro OCHOBHYIO HIEH
IpaBHJ TeOpuH (GOpMadbHBIX X0KA3aTebCTB OODSACHHTL TeM, YTO
«CyAEeHCKUE NpHroBop AOJKEH (COrjacHo 3ToH TeopmH.-—A. B))
onupaThcs Ha of6uUlenpH3HaHHbIe (paspsaka Mos.— A. B.)
00’ beKTHBHEIE OCHOBAHHAY !,

Ho uro mpencrasisior cofodt aTH <«o6UlenpH3HanHble 00 beKTHR-
Hple OCHOBAHMA», KAK He YrOJOBHO-IIPABOBYIO M YILOJOBHO-IPOIEC-
CYaNBHYIO HIEOJIOTHIO SKCIVIOATATOPCKHX KJjaccos, GOPOBIUHXCS 3a
SKOHOMHUYECKOS M INOJMHTHYECKOE YKpelieHHe CBOEI0 TIOCHONCTRA,
BHIEBIUMX B CBOE BDEMA B TCOPHH GOPMAILHBIX  NOKA3ATEILCTH
ONHO H3 CPeICTB 5TOK GopbObl? C STOH TOUKH 3penus Heo0X0AMMO
OLGHMBATD MCTODHYECKYIO pOJb cHCTeMBl  QOpMANIBHBIX  JOKasa-
TEeJbCTE B PasBHTHH LOKa3aTeNbCTBEHHOrO npasa. CoBeplleHHO IO-
5TOMY HENpABHJIbHA OICHKA TEODHH QOPMANBHBIX LOKA34TeNBLCTB
CO CTOPOHEL HEKOTODEIX NPOLLCCY2JAMCTOBR, He 3aMeyaroIMX, 0YeBHAHO,
K1acCOBOM NIPHPOAB! ITOX TEOPHH K ee HCTOPHUECKOR oOyCIOBJCH-
HOCTH, OTKPHIBIIMX B 3TOH TEOPUM <«3JXODOBble Hayaja» M «310po-
BOE 3€pHO®», DASBHTHE M YMIyOJeHde KOTOPHIX NOJUKHBI fXOOBI CO-
CTaBUTH 33JlaYy COBPEMEHHOIO YYeHMs O XOKa3aTeJbeTBaxX ™.

1CnyyeBcKul, YueGHUK pPycckoro yroJosHoro npopecca, 4. II — Cyno-
npoussoacrTso, CI1B, 1892, crp. 134.

Kaaccopoe o6bpacHen@e HCTOPHH UPODLIBAETCH HHOTAA Xae €O CTPAHHL, TDY-
IoB OypoKYa3HHIX HCTODHKOR. Tax, Hampumep, Kurouesckufi, rosops B «Kypce
pycckoft mceropun» 0 «Pyockolt TlpaBae», BHEyMIeH ObI KOHCTATHDOBATH, YTO
«Pycckas [Ipasla ecThb IO NPEHMYUIECTBY YJOMKEHHEe O Kangtaje. Kanuran coryxuT
npeiMeTOM OCOOEHHO HAUPSKEHHONO BHHMAHHA [JA 3aKOHONATEJS, CaMuB¥ TpYX,
T. €. JHYHOCTH YeJIOHeKa, PacCMATpHBAETCA KaK OpyAde KamyTaja: MOXHO CKa-
3aTh, YTO KanyTaM — 9TC caMasd IpHBHJErHpoBaHHas ocoba B Pycckoit Ilpasnmes».
H nmanpme: «Brmepeam Bcero, mo xpafiHell Mepe B ApesHefiIBX OTHeNaX KOZexca,
ODOCTaBJGHE HHTEPeCH H OTHOIIEHHS COCTOSTE/ABHHX TFOPONCKHMX KJ1accoB, T. e.
OTHOUIEHHS XOJIOMOBJAGNENbESCKOTO H TOProBO-IPOMEIINEBHOTO MHpa. Tak, ¥3yyas
1o Pyccxo#t IlpaBze rpaxznaHcKHE IOPAIOK, YacTHHE, HOPHIHYECKHE OTHOIIe-
HEA JIOKeH, MH H 3[ech BCTPEYaeMCs ¢ TOH Ke CHJIOH, XOTOpas TaK MOryue-
'CTBEHHO JNeHCTBOBRAJA Ha YCTABOBJNEHHE NOVRATHYECKONO IOpALKa BO BCe {pO-
OOJKEeHHE M3yYaeMOr0 HAMH HEpPBOTO HepHoHa: TaM, B NOJHTWIECKON KHaHM,
TAKOIO CUJOH OB TOProsmi TOpoOd &0 CBOMM BeueM; M 3Mech, B YaCTHOM
TPaxXIaHCKOM OOCILICHKHTHY, SBNNETCH TOT e TOPOA ¢ TeM, YeM on paboTat, —
C TODPrOBO-IPOMREIILIEHHNM KamutTaJoM» (Kaodescku i, Kype pyctkoi mucro-
pud, Cousxrus, 1937, g. I, crp. 253, 254).

®CM. 'poxsuuck®il, YuyeHHe O JOKa3aTeNbCTBAX M ero SBOMIONHA, Xaphb-
Ko, 1925; Henbruop-Beb6yron CoBerckuit yronosulit npoilecc, XapbKos,
1929, Bemr. I, crp. 112

B cBoeit Gpommope «¥YueHHE O JOKAsaTeJbCTBAX R ero ssojuoumss (crp. 10)
Tpod. I'DONZUHCKER DPeKOMEHAYET B3ATb U3 TEOPHH (DOPMANBHBIX JOKA3ATEALCTB
TO DONOKHUTENbHOE, YTO HMRJICH B CTADOM NDaRe, He MIHODHPYS <«TexX eH-
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Hempas, pasyMeeTcs, OTKasbIBATLCS O1 nCHONBIOBAHMS — BCerd
[elCTBUTEBHO ILEHHOro, JLOOLITOrO pasBUTHEM NPOLECCYaJbHOTO M,
B YaCTHOCTH, AOKa3aTeJbCTBEHHOI'O 1paBa, B HHTepecax YJyylleHHS
gaimtell cJeLCTBEHHOH M cynmebwoll paborhi. Ho oT Hemosb30Banus
«3[0POBBIX HAYajl» TeOPUH (QOPMANBHBIX NOKA3aTeLCTB HYXHO pe-
IHTEeJLHO OTKAa3aThCs, NpPeXle BCEro BCJeACTBHe TOILO, YTO B TeO-
pus QOPMANBHBIX [JOKA3ATENBCTB HUKAKMX 310POBBIX «HAYAJ» MM
«3epeH», KAK Mbl IIOKA3aJH 3TO BhILIE, HET M cjieja. ODTO XOPOILo
MOHANY B KOHIE KOHUOB CaMM Oypxyasuble HODHCTHI, CHABLIKE TEO0-
prio QOPMAJILHBIX J10Ka3aTeJbCTB B APXHB.

s b

HHX NPAKTHUCCKHX yKasauui, Kakue cofepaso B cefe crapoe 3aKoHOJATENb-
CTBO®, 1 COULTATh HTO € BUYTPCHHHM CYACHCKHUM YOCKICHHCM,

EZBa Ji NO3JOPOBHTCH YUCHHIO © NOKALATCALOTBAX OT TAKOIO «COUCTAHHS», OT
TaKOl <¢HRJCKTHYCCKOR IoxJelKu»!..




Fr71ABA 1T
. AHIJIMMCKOE JOKA3ATEJbCTBEHHOE NPABO

§ 10. Oco6eHHOCTH aHIrJIMHCKOH CHCTEMHl J0Ka3aTelbCTRB

AHrJuicKasg cucTeMa J0oKasaTeasCTB OGBIYHO  pacCMaTpPHBaeTCs
Kak C¢poeofpa3Hoe NpPOsIBJACHHME AaHIJIHHCKOIO Ipasa, pesKo OTJHY-
HO® OT KOHTHHEHTAJbHOTO NpaBa, B YaCTHOCTH OT UpPaBa SUOXH
TOCIIOACTBA TEOPHH (DOPMAaMbHEIX JOKASATEJHCTB .

OpurdgHaJbHOCTE AHTVIMMCKOR TEOPHMHM JOKA3aTEJBCTB HEKOTOPHIE
yueHble BHIAT NpeXJe BCEr0 B TOM, YTO 5Ta TEOPHR HE COUCPIKHT
B cebe OpasuJl O CHJIE HOKAa3aTeNbCTs.

«AHrJMACKasT TEOPHA JOKAa3aTeqlbCTB, — YHTAaEM Mbl TI0  STOMY
NOBOAY Yy Ipod. Bragumuposa, —eCTh METOJX HCCAEA 0OBAHUA
HCTUHB, 2 He COBOKYNHOCTh NpAaBHJI, ONpEeHENs
XX HanepeX NpH3HaAaKH JgocroBepHOocTu»? Jlo-
sroMy npod. BAaguMHPOB AHMIMECKYIO TEOPHIO IA0KA34aTeJHCTB Ha-
SHIBAET HIPOCTO «...JJOTHKOHX YrOJIOBHOIO Mpouecca, TeOpHeH, onpe-
Iensiolurel MeToX paspafoTKH KOKa3aTeNbCTBy 3.

B 5TOM OTHOLIEHHH AHIJMHCKOE NOKasaTeJbCTBEHHOe NpaBo Xell-
CTBHTEJLHO IPEACTABJASCT rpoMafHuiil HHTepec. HMayuenue aroro
llpaBa He TOJBKO oforalaeT NO3HAHUAMH HCTOPHUECKOLO M IOPWH-
YeCKOI0 NOPsAAKd, HO M NOMOraeT OBIaJeTh NpPOLECcCOM lopuadde-
CKOTO aHaju3a M CHHTe32 pacCMaTpPHBaeMHIX B cyjaeGHOM mnpolecce
bakToB. O posM B YYEHHH O CYAeOHBIX MOKa3aTeJIbCTBAX HAYKU
JOCHKH TOBODHT W 3HAMEHHTHIA aHr/mickuil ropact CrH(eH 4.

Bcio Teopmio cyneGHBIX [oKasaTenbcTB CTHOEH, B CYLIHOCTH
roBOpsi, HOJIHOCTBIO CBOAMT K ofIed npoGreMe HAYKY JIOTHKH, HMe-

1 CMm. 06 stoM ¥y nmpod. JlioGrmEcKoro mpejmciioBde K iepeBoxy Xrurd CrTH-
(pena «Quepx HOKa3aTeNbLCTBEHHOrO npaBa»; ' pOX3SHHCKHNA, Yuewie o IO-
K23aTeJbCTBAX U ero ssomonwst, [Opaa. maz-so HKIO ¥CCP, Xapwkos, 1925;
BrazumMupos, Ydenmie of yroJOBHHX XOKa3aTeJbCTBaX, CLI’IB 1910. Kenny -
(«Outlines of criminal law», Cambrige, 1936) 0COCEHHOCTH AHIIMICKONO HOXA-
34Te/bCTBEHHOrO NpaBa BEAAT B OCOGEHHOCTAX PA3BATHA AHTARACKOro CyHmeGHOIO
mpouecca, B XKOTODOM BONPOCH NpaBa OTAENEHH OT BOmPOCOB $aKTa, UpefoCcTas-
JICHHBX KOMIETEHIEX TPUCAKEHX sacefatenedn (laymen) (386).

:BrnagwMHDPOB, Y4yende 00 YrOJOBHHX JoKasateabcreax, CIIB, 1910,
w3g. 3-e, crp. 80,

3Tam xe.

4 Cm. Stephen, A digest of the law of evidence, 1877, IX.
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forell, KaK H3BECTHO, CBOCH OCHOBHON 3ajxayell BLIBCIEHHE B3aKJIO-
yeHHA OT U3BECTHOrO K Hem3secrHoMy. Cruden Bce conmepx a-
Huwe NOKa3aTeNbCTBE€HHOI'O NIPaBa BUAHT B YYeHHH 06
OTHOCHMOCTH JOKAa34aTeJNBbCTB, T. € O TOM, KakHe (akThl MO-
IYT CUMTATBCA OTHOCALIMMHUCSH K IHAHHOMY IEJNY, a TakKXe O TOM,
Kakue JOKA3aTeJLCTBA M IIPM KaKHX YCJOBHSX JONyCKaloTCA Ha
cynebHOM CJAEACTBHM, KeM M KakuM o6pasoM 5TH LoKasaTelbCTBRa
NOJKHBE! ObITh HPENCTABJASMEl NP MOKA3LIBAHUK KaKOro-Tu6o
(axra L .

OT0 JEHCTBUTEJLHO COBEpIUEHHO HOBAs IOCTAHOBKA BOTpOCa 10
JI0Ka3aTeIbCTBAX 110 CPaBHEHHIO ¢ Teopuel (opMaibHBIX J10Ka3a-
TeNbCTB, HECOMHEHHO BEeChLMa BBRITOJHO OTJMUYANOLUAR AHIVIMACKYIO
TEOPHIO OT TeOpHH GOpPMaNbHBIX XOKA3aTENLCTB,

Teopus GopMaJLHbLIX NOKA3ATENBCTB, KAK Mbl YK€ BHIEJH, HA
MecTO YOSKIEHHMS CYAbH CTaBHJIA 3aKOH, COBEPIUEHHO MCKIIOYAS
BCAKYIO OUEHKY CyAbeH NOK&3aTeNbCTB, BCAKOE «CBOGOAHOE» OGpa-
LieHHe C MIPEeICTABJICHHbIMY CYAY B KauecTBe 10KaszaTeaLcTsa (ax-
TaMd. B NPOTHBOIOJOMHOCTL 3TON CHCTEME OKAMEHENBIX [ 0Ka3a-
TENLCTB, AHIJMACKASA TEOPHA JLOKA3aTEJLCTB INPELOCTABJNAET CYRbe
H3BECTHYIO CBOGOLY OUEHKM TeX MJH MHLIX (AaKTOB, NaeT CyAbe
H3BECTHBIE IOPMIHYECKME MPHHUMIL, PYKOBOACTBYSCH KOTOPLIMH
cyAbst Jqyqile U Gedownbouxee Mor Obl OCYLIECTBUTL 3Ty OLEHKY.
AHrouicKas TEOPHA [OKA3aTENLCTB TECHO CBf%aHa C CYAOM IDH-
CSKHBIX, HA NOYBE NPAKTHYSCKOH NREATENHHOCTH KOTODHIX OHA POJMIHM-
NaCh, PasBHJACH, CJOXHUIACH B CAMOCTOATEJBHYI0 CHCTEMY H YKpe-
OMIaCh KAK ONHMH H3 BaXXHeHWX NPHHUMNOB aHrIXHCKOTO PO~
necca =, ,

Axramiickasa TeopHA CyneOHLIX J0Ka3aTeNbCTB HE CTABHT CBOeH
NeNbi0 OUPEJENHTh 3apaHee CHJY, CBOMCTBA W 3HAUEHHME KAXKLOTO
H0Ka3aTeIbCTB2 H He OOf3bIBaeT CyAbI0 TIpHAABaTh TOMY UJH JApY-
POMY IOKasaTeJbCTBY TO 3HayeHHe, KOTOPOE HaNepel eMy NMpHAANO
CaMHM 33aKOHOM. AHrmiickas H0Ka3aTelbCTBEHHAs TEOPUS HE IIHI-
TAETCH OTBETHTb Ha BONPOC O TOM, Kaxkoe 3HayeHHe HMEET TO HJIH
HHOe N0Ka3aTesJbCTBO, H 3apaHee, B CAMOM 3aKOHE ONpeleNdTh, Ka-
KHe NPEHMYILECTBa OJHO HOKA33aTeNbCTBO HMEeT UMM JOJIKHO HMETh
DA CyABU repern ADYTHMH NL0Ka3aTeNbCTBAMH, DTa TeODHS! NbITaeT-
cA JATb OTBET JHIb Ha CAEAYIOUHMEe BOIPOCH:

*

1 Teopusa oraocuMocT® (theory of relevancy) auramfickoro mokasateJbCTBEH-
HOTO TpaBa HMeeT CBOMM IPeAMETOM YCTAHOBJEHHEe TPAHHL YTOJOBHO-IIPOIEC-
CyaJpHOrO RCCJaefloBamua. [1o STOMY BONpPOCY CM. OOCTOATE/IBHOE H3JIOMeHHE
BHIVIMACKOTO JOKasaTesbcTseHnoro mnpasa y [1. H. Jlo6aunckoro B ero mpamn-
CHOBEH X nepesolly kmury Crudena «Oyepk xoxasarenscTBenHoro mpasar, CIIB,
1910. CMm. Takxe BaagxuM&EpoB, YueHHe 06 YLOJOBHEIX JOKa3aTeJbCTBAX,
CIib, 1910, ctp. 80 u ca. '

* «AHrno-aMepKKaHCKas CHCTeMa JOKa3aTEJBCTB BHPAGATHBAETCH KODOHHBIM
CYmOM B DYKOBONCTBO NDHCSIKHHM sacelarensM. flhs caMEx KOPOHHWX cyleRt
OHa He off3aTe/LHa, XOTA H OHE PYKOBOJATCA €10. Ho W a8 NDHCAXKHHX OHA
HMeeT 00f3aTeJLHOCTh HDABCTBEHHYIO, a4 He IOPHJAMUECcKyl0, non ratione aucto-
ritatis, sed auctoritate rationis» (se B cmuay mnoraxm aBTOpHTETa, 8 B CHJIY
ars'robpa-re-ra norgx®) (PoAuuMurud, Kypc YyromoBEoro CyILOIpOR3BOLCTEA,
CIIb, 1899, 1. II, crp. 212).
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1) xaxme daktet Moryr 6HTb AOKasbiBaeMel (thema probanda,
what facts may and what may not be proved in such cases), T.e.
TE3UC, MOMJeXKAMHE NOKA3BRIBAHMIO, C UeM CBA3AHO YyueHHE 06 O T-
HOCHMOCTHR JO0KazarejncTB — theory of relevancy;

2) RaKEMH JOKa3aTeJbCTBAMH MOJKHO IT0JIb30BATHCA AMA MOKa3bl-
Bagua (what sort of evidence must be given of a fact which may
be prowed);

3) KTO MOMMEH NpelCTaBIATh H0KA3ATeNLCTBA HMJH HA KOM Je-
KT OpeMa Jgoxaspisaums (by whom and in what manner the
evidence must be produced, by which any fact is to be proved),
T. €. NpaBua0 o GpemeHy jnoxaskisamud (the burden of proof, onus
probandi) 1.

B TakoM BHIe TeODHS IOKASATENHCTB XAET MAKCHMYM BO3MOXHO-
ro AJs PYKOBOJACTBA CYAA, YCTPAHAA ONACHOCTD, CBASAHHYIO C HCKYC-
CTBEHHBIM BMEWIATEJLCTBOM B 06s1acTh (POPMMPOBAHHA HE3aBHCHMOIO
w cBoboaHoro cyperckoro ybexgenus. Ho u anraditckas Teopus He
BLIICPKUBALT STOrO MPHHIMIA, TAK KAK B PAde CJIOyUaes Npeipelaer
003aTeMBLHOCT INA CYHDBH TEX WM MHBIX JOKA3ATeNBCTBEHHBIX
yenouit. Ilpod. Braaummpos, xapaxrepusys TAKONO poja NpaBHJa,
CIIpaBeNJUBO COMIKAET HX C OTPHUATENHHOH Teopuel (OpMaNbHEX
NL0Kas3aTesneTs 2,

C nagesmem B cepegune XIX Bexa TeopuM (GOPMaJbHBIX XOKa-
8aTeIbCTB M OpraHusanmed Ha KOHTHHeHTe EBpONB! CYAa NPUCSXKHEIX
Pa3sBHBaETCHA M HOBasl, 3apOJMBIIAfCA B AHIJIHE, CHCTEMAa H0Kas3a-
TeNbCTB, [IO€ IEHTP THXECTH JEXKHT YXKe He B IIPABHJIAX OUEHKH
LOKa3aTeNbCTB, 4 B NPUHUMIAX METOAMKH IIOJL3OBAHHSA JNOKasa-
TenscTBaMH. ORHA M3 OCHOBHBIX 3ajay AHCJMHCKOH TEODHH I 0Ka3a-
TENBCTB BaKAIOYEETCA B CTPEMJCHHM YCTPAHWTBE M3 TONS 3DeHMS
NPUCSIKHEIX HeXOGPOKAUSCTBEHHBIN MaTepHam® M OOJErYHTh IIPHCHK-
HBIM DafOTy DpH OLEHKEe AOKA34aTEeNhCTB. B CHAy 3TOrO B aHraui-
CKOH TEGODHH OCHOBHOH YIOp JEJIA€TCS Ha BHIPAGOTKY DYKOBOISILIHX
yKa3aHHd B OTHOLUEHMH CHJIbl M 3HAYeHHSA OTHENbHBIX JOKa3a-
TENLCTB. ‘

Tem me memee u B aHrmiickoll CHCTEMe MOKasaTeJbCTB COXpa-
HSIOTCSL BECbMa 3aMeTHble CJefHl JerajbHoil Teopud. AHrimiickas
CHCTEMAa JTOKa3aTe/bCTB 3HAET, HANPHMEeD, TaX HA3BIBAEMBIE «DEellld-
TeJbHBEIE QOKasaTeJpcTBa» (conclusive proof), T. e. Takwe noKasa-
TeJbCTBAE, N0 NPEACTABIEHHM KOTOPHIX CYAbA 00S3daH B CHJY CaMOTO
3aKOHA NpH3HATh KakKoOH-1MO0 (aKT [OKasaHHBIM H YCTPaHuUTh HO-
Ka3aTeJI,CTBO, HaNpaBJIEHHOE Ha ONPOBEDKEHHe JOKAa3aTeJbCTBEH-
HO¥M cuysl nepeuix (Crtud en.

Pax dopuanpmex moxasarenefl NpUHMMAETCS AHTJMECKOH TeopH-
eHl B JOKa3aTeJbCTBO M IIPH PellleHMH BONpPOCa 06 OTHOCHMOCTH O
Ka3arejpcTB. CTuEH B KayecTBe IpHMEDA OTHOCHMOCTH IPHBOIUT
ciydad, KOrfa mpH oOBUHEHHM B YKDHIBATEJLCTBE KpajeHHIX Belueh

!Cu. Stephen, A digest of the law of evidence, Ch. VI: Introduction,
XI, XII, Fifth edition, 1887.

® Csr.g. Baagumupos, Yuesse 06 yroloBHHX JokasateascTBax, CIIB, 1910,
crp. 83, | -
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hakT BAATECHHA YKpaJeHHOH Bellpo B Teduenue 12 MecsneB mpex-
moJaraerTcs OTHOCSAIMMCA K BONPOCY O ‘TOM, SHAJ JH BJAKEIOIUH
KpajeHoOH Bellbio, UTO 3Ta Bellb SBJAAETCA KpameHoH.

«Ecom, — yuraeM Mbl y Crudena, — B CJayuyae BhIIENPUBENEH-
HOTO pasbupaTenbcTBa, OyAeT NpPemcTaBleHO MOKA3aTeNbCTBO, YTO
yKpajleHHad Bellb Oblia HaHleHa BO BJAXECHHH OOBUHSEMOrO JHIA,
1o aKT, 4TO TaKoe JHUO OBIMO OCYXIEeHO B TEUEHHE NATH JET He-
MOCPeNCTBEHHO NPeALIeCTBOBABIUMX CYLY, 3a KaKoe-Jubo NpecTyil-
JieHHe, CONPAXEHHOoe ¢ OOMaHOM HWJF HEeYeCTHOCTHIO, Npelno/araer-
c OTHOCAUIMMCSH K NOKAashbIBAHMIO TOTO, UTO OOGBMHSEMbIH 3HAJ, YTO
BEllb, HAXOHMBIIASCA B ero BJAXEHHH, Oblla KpaXeHHOH» 1.

KoHeuHO, paspelleHde Bonpoca o6 OTHOCHMOCTH JOKasa-
TELCTB BOBCE He 03HAYAET Ol €HK M JOKa3aTesabCTB. PaKT, NpH-
3HAHHBIK OTHOCSIUIMMCH K AAHHOMY BOTIPOCY, MOKeT ObITb OTBEpr-
HYT KaK HoKasaTesascTso. Ho muis Hac BaxHO ceHyac OTMETHTh, YTO
npu paspelledMH STHX BONPOCOB AHTJIHHCKOE [0Ka3aTeNbCTBEHHOE
ApaBo HCXONHUT M3 Takux cyrybo ¢opMadbublx coobparmerull, Kax
IBeHaxuaTuMecaYHOoe (1) BNagenue yKpaleHHON BELUBIO MJH
KaKk OCYXJeHwe 3a KOPBICTHOE npecTynicnde B Teverme T aTu (1)
NpeJiecTBOBABIUMX CYAY JIeT, TOrJa Kak 3TH CPOKH K CYLIeCTBY He-
Ja, KaK 'STO COBEpLUEHHO OMEBHMILIO, HE HUMEIOT PeILHTENHHO HHKA-
KOr0 OTHOLIEHHS.

270 NPaBUJIO B AHCIMACKON CHCTEME NOKA3aTeNbCTB HE €IHHKYHO.
MoxkHO yKasaThb ele pAN aHAJMOTHYHBIX TIpaBusn, Kak 6yaro 6b
NpAMO 3aHMCTBOBAHHbLIX H3 JEraJbHOA TEODHH AOKa3aTeJbCTB.

Tax, HanpuMep, B Npomeccax O rocyxapcTBeHHOi HaMmeHe (trial
for high treason) uim o HegoHecenuH 06 H3MeHe HMKTO He MOXKET
6bITE OOBHHAEM, CyAMM HMJIH NPH3HAH BHHOBHBIM (€CNH TOJBKO OH
caM He CO3HaeTCsd), KpOMe KaK IO KJSTBe JBYX SaKOHHEIX CBHIE-
TesieH, H3 KOTOPEIX HJH 00a IDHCYTCTBOBAJH IIDH TOM XXe OTKPHITOM
. HeACTBHY M3MEHBLI WM ONWH M3 HUX NPHCYTCTBOBAJ NPH OJHOM,
a JApYroi mpH APYroM OEHCTBHH TOCYAapPCTBOHHOH ma3MeHBI. Ecam Oy-
AyT cHeJaHbl CCBIIKH B OJHOM H TOM K& OOBHHHTEILHOM aKTe
(indictement) ma oBa M Gollee DA3TUUHBEIX AKTa ¥8MeHbl (two or
more distinct treasons of divers heads or kinds), To cBuzeTeuH,
npelcTaBIeHALIE ONHH — UM JNOKA34TEJNbCTBA OJHOIO 4KTa H3MEHHI,
& Ipyrofl — AJg HOKas3aTe/bCTBA APYLOr0o axTa, He MOTYT CUMTATH-
Cs EBYMSI CBHUJIETENAMA TOH Ke H3MEHEL» 2.

B nenax o6 U3HACHNOBAHMM HJM NOKYIIEHWH HA H3HACHJIOBaHHE
(offences against women) [oOmycKaeTca MOKa3bIBAHHE TOYO, UTO
KeHIIHAA, NMPOTHB KOTOPOH yuHHeHO OBbLIO MOCATaTENbCTBO, «BOOO-
e 6uliia 6e3HpaBcTBeHHa» (was of a generally immoral character)3,
XOTd OUEBHIHO, YTO KaK Onl HM 6blja «Be3HpaBCTBEeHHA» INOTEpIes-
1as, 570 HY B MaJoi CTeleHH He MOXKET W He JOJIKHO BJHATH HA
OOBHHEHHE, eCJH K Heay MOAXOOHThL Oe3 OypKYyasHBIX Xpeapac-

1 Craden, Ouepk n0OKa3aTeALCTBEHHOro mpasa, mep. Jlo6amrckoro, CIIB,
1010, crp. 33—34. ' -

2 Stephen, Digest, art. 122, 134.
8 Ibidem, art. 134.
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CYNKOB, M3BpamlaomInX cyreGHyo nepcrnextusy. CoBeplueHro dop-
MaJBEBIH XapaKTep HOCAT M JpyrHe IpaBHJa 3ITOlO pasiena, BOC-
npellaioniie NOABEPraTh IOTEPNEBIIYXO IO S3TOMY BONPOCY Tepe-
KPEeCTHOMY HLONPOCY H INPENCTaBJAATh BOBPAXKEHHA IO [OBOLY ee
O0DBACHEHHH O CBASAX C JADYTHMH MYy YHHAMH.

Toyro Tak Ke B Ayxe TeopHM (GOPMANBHBIX MOKas3aTeNbCTB Pas-
paboTagel aHrAaMHCKONR cyXeOHOH NPAKTHKOH mpaBuja O NpexcTaBje-
HUM CYHNY BSalMCaHHBIX CBHIETENBCKHX mnokasamui. Cpear stux
MPaBHJ MBI HAXOZMM H TaKO0e, IO KOTOPOMY 3aNMCAHHOE CBUIETEh-
CKOe NOKasaHHe MOXeT ObiTh IpeicTaBaseMo B cyxebHoe 3acena-
Hie KaK OKa3aTeJbCTBO, eCHd 9TO IOKa3aHWe NOANHCAHO CyAbefi
¥ eCId Heé ONOPOYEHA NOANHCh CYAbH, 3Hayallascs 04 STHM IIOKa-
3aHMEM 1,

[To mepeunro TMOMOKEHHK N0OKA3aTeJbCTBEHHOrO MpaBad, COCTABJIEH-
HoMy I. M. Lely B rauecTBe npunoxeHus K coymnHewmio Best «The
principles of the law of evidence», oTkas <¢BUIeTeNd NPHHECTH
NPUCATY HJH HaTh COOTBETCTBYOUee OCELIAHHE NeJaeT ©r0 HEeKOM-
neTeHTHHIM. [JO STHM e npaBhIaM HEAL3S CYIHTH 3a KJSTBOIpe-
CTYNJIEHHE MHAYe, KAK IO NOK43aHMIO JABYX CBHAETENEH HAH MO NO-
Ka3aHHIO OJHOTO CBMIETENR, NOAKDENJEHHOMY JAPYTHMH I OKa3a-
TeABCTBAMH. AHCMMECKOE N OKasaTeNbCTBEHHOE NpaBo BOOOLIE IpH-
care (KJATBE) IPHUAAET HCKIIOUMTEJNbHOE SHAUEHHME.

Crarba 123 «Digest» Ctudena npsmo raacut: «CBHIETENHCTBO
(evidence) momxHO OBITH LaHO NOX INPHCATOHN, 3a MCKMOYEHHEM
HEKOTOPHIX CJyuaeR», W pajeiie: «Besxoe YCTHOe TOKa3aHue..
XOMXHEO OBITh Hanmo nox npucsarof (must be given upon oath)s?
" T. O

Hecomuenso, cregnl GopMansHOR TeOpHH JMOKAsaTENbCTB COXpa- |
HseT Ha cebe H NPaBHJIO O HPENCTABJEHHH <«JYULIErO XOKa3aTeJib-
cta» (best evidence rule). CymrocTh 3TOr0 HpaBHia, BO3HHKINETO
eme B XVIII Bexe, cocTouT B 0GA3aHHOCTH CTOPOHBl M3 BCEX HMe-
IOIIHXCH B e€ PACHOpSKEHHH I0Ka3aTeNbCTB NPeNcTaBAATh TO, KO-
TOpOE€ MMeeT HauboNbIIYI0 NOKa3aTeJbCTBEHHYIO Ccuay. Tak, Io
Thayer’y, B cnyuae XejaEws NpeICTaBHTh CBHASTEILCKOe NOKa3a-
HHe HYXXHO MNpeINCTaBHTh CaMOTO CBHIeTeNd, B CJydyae CCHIJIKH HA
IIACbMEHHBIH aKT HY’)KHO INPeACTaBHThL CaMBIE aKT, B CJAyyae XeJa-
HHS [0Ka3aTk IPHCAXKHLIM COCTABJeHHE 3aCBUAETENbCTBOBAHHOLQ
- HOKyMEHTa HY¥XHQ MDEACTaBUTh B CYA YIOCTOBEPAIOLIErO CBHJIE-
Tes 3.

«JIyulllne XOKAa3aTeJNBCTBA» — 3TO NOKA3aTeJLCTBA IEpPBOHAYANb-
Hbi¢, TePBOMCTOYHMK, Jy4liMe ex natura rei, T. . KaK TOJbKO JO-
OYCKAeT NPHpOJA JHAHHOIO Caydasd.

1 CM. Stephen, Digest, art. 140.

? Ibidem, art. 135.

3 Cu. npenucnosue Jlio6nrHckore K kumre Crubena «Ouepx MOKAS3TeTbCTBEH:
- moro mpasar», CIIB, 1910, crp. XCIIl. O «nywmmx ZoKa3aTeJbCTBAX® CM. TAKXKE
BraguMupor, ViexHe o0 yroJoBHhX poxasareawctsax, CIIB, 1910,
crp. 150 m ca.
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I[IpaBano o best evidence, HecmMOTps Ha ¢BOK Kaxyiyooca Gec-
CNOPHOCTH, KOO OHO T'OBOPHUT, B CYLIHOCTH, O NPeNINOUYTEHHH NEPBO-
HCTOYHHKA KaK JOKas3aTeNbCTBA BCAKOMY MPOM3BOLHOMY (akrTy,
B ReACTBHTEJBHOCTH BbI3bIBAET MHOIOYHCJCHHBIE IPOTHBODEYMBLIC
TOJKOBaHHA, CBHIETEJLCTBYIOLIME HepeAKo O (OPMaNbHOM ero Io-
HAMaHHH.

CynebHadg e NPakKTHKA JaeT HeMakO NDHMEPOB TOTO, YTO TaK
HaspiBaeMOe BTOPOCTENEeHHO® (MJM NPOU3BOLHOE) HOKAa3aTeIbCTBO

" umeer OOMblree N0KA3aTeNLCTBEHHO® 3HAYEGHMe, UeM IIEPBOHAYAJIL-

HOe, OKashIBalOlUIeeCs, TakHM o6pasoM, He JyWIUWM, a XYIIUHM XO-
KasatenpcrBoM. Iloxasanune, nasHoe B cmoxoNuof o6cTaHOBKE B
nucbMeHHOf (opme cBuzeTeneM, MoxeT ObITh TIODPA3A0 LieHHee H
ybequresbree, YeM YCTHOE OKA3aHHe TOTO 2Ke CBHAETEJNS Ha Cy-
Ie, CONMpDAMEHHOE C BOJHCHMEM H DACTEPAHHOCTBHIO, BBLISBAHHEBIMM
HENPHBLIUHBIM TTOMOMCHHEM CBHICTENS B CBoeoGpasHol o6CTaHOBKE
Ha ny6maunom cynel. ITostomy He cnyyallHO T0O OTPHLATENLHOR
oTHowenHe K best evidence co cropomnnt pafa IOpPHETOB, KOTOPOE
XapaKTepusyeT Gojiee nosjuee COCTORHHME aurMUBCKOro JOKasaTeb-
CTBEHHOTO TIpana %, :

Hdyxom dopmanuama BeeT M OT B3rNALa Ha COGCTBEHHOS NPH3HA-
sue 06BUHAECMOIrO, YCBROEHHOrO AHrNHHCKON IdOKA3aTeJLCTBEHHOH CH-
cremofl.

«Bcam B cyne aHrauifckoM, —upTaeM Mel v Crudena,— nomcymu-
MEIf npu3HaeT cels BuHOBHEIM (pleads guilty), T0 M Heny 6GnBaer
KOHel; BeT JaNbHEHIIMX H3LICKAHWH, H DPHUrOBOP CJEKYET HeMex-
JIEHHO 3a NPH3HaHueM» 3.

HackoJIBKO 510 NpPaBHJIO COMHKAET AHMMMHCKYI0 CHCTEMY X OKasa-

1 Ilaxe Tamodt ropsTuk moxnommsk best evidence, xax Upod. BaanmMmmpos,

- ZIOJKeH NPHSHATB, YTO <«NPHCSIKHBE MOTYT JAXe OTHATH BTOPOCTENEHHOMY XO-

L]

Ka3aTeJbCTBY TPeNNogTeHHe Nepest NEPBOCTEMEHHLIM: TaKOBH IIpaBa CBOSGOIHOMN

' OneHKH nokasaTenscTBr (BranxwsmMuEpos, Yuesne 06 YrolOBHHIX JIOKa3aTellb-
-creax, CIIB, 1910, ¢rp. 154).

K ueMy e TOTJ2 CBOGHTCA STO HPAaBHJIO, KaK He K myctolt dopManbRocTH?l
Kpatarys amepuxanckex ropuctos (Greanleaf, Law of evidence), momyckaro-
DIPX pa3leNieHAe BTOPOCTEMENHHX IOKA3aTeJNLCTB Ha CTeNeHH MO CHJIe BX KO-
CTOBEDHOCTH, cam npod. BraguMBEpoB HOXIEepKHBaeT, YTO 5TO O3HAYAeT «3aMa-
CKHDOBAHHOE IIPHBHABHE, 4TO MOCTOBEDHOCTH OOJiee Npycymla ONNAM BHIAM ZO-
Ka3aTeNbCTB, 4eM ApyTEM». Ho B STOM-TO H 34KJK0O4aeTCH TeOpHs GOpMaTbHHX
poxasarenscTsl.. Ilpod. Baanmmepos npapannHo oO/myaeT OIHGOYHOCTH TAKOH
TOURM 3peudsi, UONUSPEHBAsd, YTO HOCTOBEDHOCTL He 3aBUCHT OT BHJ A .JIOKa-
SRTENBCTRA. :

. % «3T0 UPABHJIO HOVIKHO OHTH HH3BEIEHO XO CTENEHE UCKIIOYEHHS», — DHIIET
Thayer. «Oa0 HeCOTaCHO € CYIMIECTRYIOMIel NPAaRTAKOH,—IHIIeT IpYrofl opHeT —
‘Gulson, — BenpAMEREMO COBEDIIEERO B KavecTBe OCMEro NPAHIENA, OPEBONET K
HeNpesaANLEOMY NOHEMARWIO, TAK KaX TpeSoBaHHe NYWero NOKas3aTelbecIBa, KO-
TOpOoe MOXET OHTh IpefCTABEHO XapaKTepoM JeJsa, eCTh CKODe® HCKIOYeRHe,
geM HpasHNd» (WET. Ho JlioO6nEHECKOMY, BeTymETennmas CTAThR K KEWMTE
Cradena «Ouepk INoKasaTeanCTBEHHOro npamas, CIIB, 1910, ctp. XCIV-—-XCV).
Cu. Kenny («Outlines of criminal law», 1936, p. 433), TpaxTyiomero mpasEyio O

-best evidepoe Kax ©pocToe IpaBEio O IPSMNOITEHER HePBONAYAJLHHX, BVIH OpH-

TRHANGENY, NOKA3ATENLCTS NOGOMY TPOBSBONHOMY, BJE -BTOPOCTELEHEOMY, HOKa-
BaTeNLETRY.

3 C"rngup;g, Yroxosroe mpaso Amramm, crp. 409.
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TENBCTB C Teopuel (opManbHBIX JOKA3ATENLCTB, €IBA MM He06xo-
JUMO CIIEIHAJbHO IOSICHATH L. |

Ipapna, anrmumfickuii common law JnenaeT pAA OroBOPOK OTHe.
CHTEJIPHO YCJOBHIl, NDH HaJMYMH KOTOPBIX CO3HAHHE OOBHHAEMOM

. IpHHEMAaeT TaKOH XaTeropHyeckuit xapakrep. Ho stu orosopky

(Z0GpOBO/ILHOCT, OTCYTCTBME BHYLISHHA, CofiasHa, yrpos, obers.
HUH, DPUHYXKIEHHA) He HMEIOT OOJBIIONG NPAKTHYECKOrO 3HaueHmHs
TAK K4K B DAl ClydYaeB HEBO3MONKHO 3apaHee ONpPEIeNHTb, uro
MMEHHO HaAJeKHT CY4TaTh BHYLWIeHweM, Co06/a3HOM, o6elanmey
yrposoil uau yrosopoM. CTU(GEH NPHBOJUT H3 NPaKTHKH anr/mi.
CKHX CyZLOB HeMa/o GaxToB, CBHAETEJLCTBYIOWIHX O PACTAXKHMOGTH
MOXOOHOro poja NOHATHH, 00 WX OTHOCHTENBHOCTH H YC/IOBHOCTH 2,

§ 11. dopmanuam aHrJHBRCKON CHCTEMBl JOKA3ATEIbCTH

Tarum o6pasoM, aBrMHACKOE ZOKA3ATe/HCTBEHHOE NPaBO NPH BCEX
CBOMX OCOOGEHHOCTAX M NPUHNHIHAJBHOM OTIHYHM OT CHCTEMBI (Op-

- MaJIbHBIX IOKA3aTeJLCTB COXPAHSeT Ha cefe B OTHOLUSHUH pAia BO-

TIPOCOB IlevaTk (opManTH3Ma, JeNalollero 9T0 NpaBo BechbMa Ouus-

' KEM K oToluenuwed B OGNacTh NpefaHus TeOpHH (QOpMalbHbLIX IOKa-
" saTeawcTB. K sToMy HyxkHO No6aBUTh, 4TO, KPOME TOrO, aHTJMMCKas

AOKa3aTeNbCTBCHEAA CHCTEMa OTJRYaeTCH Kpaﬁﬂ'eﬁ Ka3YUCTHYHOCTEIO

' ¥ BHYTpeHHell IPOTHBOPEYHBOCTLIO. B CYIIHOCTH TOBOpR, STO Za-

e He CHCTEMa, 4 HATPDOMOXIAEHHE ITPpABHJ, HAKOINSBIIMXCA CTONET-

" HHM ONBITOM CYHelHCKOR NMPAKTHKX H He CBEJEHHLIX K eJHHOH NpHH-

IHIHANBHOR OCHOBE, OTPAXKaIOIKMX BeCh Xa0C HECHCTEMATH3HPOBaH-
HOH «IpakTHuyecKoh MygmpocTtu» BekoB. OO0 stux npasumax Thayer
nAcan, 4To OHM «...ABJSIOTCA GOJBIIEI0 YaCThIO IJIOXO YCBOSHHBIMH,
IJIOXO H3JIOXKEHHLIMH M IUIOXO NepeBapeHHbiMu. [lopoio, Kak, Hamp.,
IpHY JMOK2SHIBAHWM 3aCBUAETENHCTBOBAHHHIX NOKYMEHTOB, OHH XKOUIT

. MO0 HaC OT IIp2KTHKHA CPEAHEBEKOBOI'0O IpoHecca MeIJEHHBIM, He3a-

METHBIM IYTEM, KOTO‘prﬁ CKphlJI HX POOOCTOPHYIO, HX JeHACTBUTED-

. HYIO TIPHPOXY H OCHOBAHHS; M TOTZA TaKHWe NIPaBHJa IPUMEHSJHChH

L4

" Hd OCHOBAHWH HJM TOJBKO HMX OYKBBHI MJH KaKHX-JH00 HCKYCCTBEHHO

USMBIIINIEHHBX COOOpaXKeHuH, NPHBOAS K 3a0aBHLIM, NDHXOTJHBEIM

. ¥ TIOpOIO HEIOHATHHIM pesysbTaTaM» 3, -

1 D10 He MOTYT CKPHTh OT cefs lae TakMe XBAJHTE/M AHTJIRACKOTO JOKa-
8aTeNbCTBEHHOrO - IpaBa, KaK npod. JIGNAHCKEH, IPH3HAIOUIMH, 4TO <«...B OTJHUHE
OT JAPYTHX paccKasos oOHO (T. e. npm3Hanme ofBuHAeMoro.— A. B.) moposkmder

" 33KOHHOeE BaKJIOUeHHe 00 HCTMHHOCTH KaxOoro-Tufo daxTa, TOBODSIHIETO MPO-

ITHB JHUE, NeJAero TpH3Hamde (Upyrre »Ke NOKA3aHMA OLEHABAIOTCH -CYNOM 10
- CBOEMY VCMOTPDEHHIO)» (BCTYHNHTENbHAS CTaThd Dpod. JIIOOMHECKONO K KHETE
- Cmdema «Ouepr JoxaszaresbCTBERHOTO Tpasa», (I1B, 1910, crp. LXXXVIIL). .

-2 CMm. Ctuder, YromoBeoe mpaso Awmrnmm, CIIB, 1865, crp. 409 = tn

- Cosdnamme cTdTaeTcs MOODOBONLHLIM, €CJHH OHO JaHO [ON, BJHIHWEM CBSLUIeHRHKY,

' IO peJHrHOsHEIM yGexkzemvam. CUHTaeTEs Takxe NOOPOBOJIBHHM OO3HEHHE, LZH-
" HOe - OOBMHSEMEM B pedyJbTaTe OCEIaHHSA TIOPEMHOTO -HAYAJBCTBA PpA3pElIHTh
" CBRJIAHHE C JKEHOH, eciH ‘'OOBEHSEMHH CKaXKeT, TAe-HaXOJUTCsH, BHapHEMep, Yxpa-

- NedHag Beuls (cm..Stephen, Digest,-art. 22, p. 31). ~ ...

3 Ilur. mo scTymuresbEOB  cTathe npod. JIOGIHECKOTO K NEepeBOily KHEIH
Crudpena «Ouepx noxasarenwcTsensioro ipasas, CIIB, 1910, crp. 'LXVIL

v,
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Thayer He MOXKeT He IPH3HATH, YTO HePeIKO STH NPaBHId OKa-
SHIBAIOTCS CESI32HHBIMH € OTAEJbHBIMM JIHIUEHHBIMA IIPHHUAIAAIb-
HOrO SHAYSHHWS KA3yCaMH; YacTbIO OHH COCTOAT K3 MHOTOYHCJIEH-
HBIX HMCK/NOWEHHH H3 OBINMX NPABHJI, YACTHIO OKA3BIBAIOTCS «...MACCOH
PA3JIAYHBIX JOKTDHHAJIbHBIX TIOJOXKEHUH, BLIDAXKEHHBIX B JBYCMbIC-
JCHHBIX AHMJHACKHX MUIH JIATHHCKHX (pas3ax, HAIOJOBUHY HNOHSTHIX,
HO Oeryio npuMeHseMbiX, 6e3 ITOHMMAHU{ TOTO, 4ro OCHOBHBIE HMX
HAeH, VIAUHble MW TpPABHJbHLIE B COOTBETCTBEHHBIX CJYyYasax, IyTeM
6e3padIMYHOr0 MPUMEHEHHS NPUOOPETAT JOMKHYIO KOHCTPYKIHIO
B JoxHOe sHaueHue» 1. OnHAKO NOL BOPOXOM BCEBO3MOMXKHEIX MHC-
KJIOUEHMH, OTOBOPOK, NOJYNMOHATHEIX BEIPAXEHHH H onpeneJeHuil B
ABTHHACKOM J0KA3aTeJbCTBCHHOM (IpaBe HUMESTCS CBOE «PallMOHAJE-
HOE 3epHO®, BBIMOJHO OTJHYALIee 3TO I[PABO OT HOKasare/ihb-
CTBEHHEIX CHCTeM (QOpMaNbHBIX Teopuit. PelmtesnsrHo oTBepras niea-
JH3ANMIO QHTMMHCKOrO JOKa3aTeNbCTBEHHOTO IpaBa KaK XKaKoro-To
AKOGL! COBEPIUSHHONO M IPHNOXHOTO IJsI BCEX S[I0X, CTpaH M Ha-
pPOTOB WHCTPYMEHTa NOKABLIBAHMA, HEJb3A B TO XKE BpEMA He IpH-
SHATh HAMHUMS B 5TOM IpaBe HECKOTODBIX NOJOMKHUTEJBHLIX KayecTs
METONOJOTHYECKONO NOpaAKa. MeTomonorus ITOKa3blBAHHA SBJIAET-
csl, HeCOMHeHHO, Hambonee ueunoft ero cropoHol. Bawen cawmblil
BONPOC O Ipejenax cyaebmoro (B IIUPOKOM CMBIC/E ITOTO CJOBA)
HCCNIe { OBAHKS.

Cyn DOUDKeH TOYHO H ACHO IpeacTapifaTb cefe npenMer cpoei
pa6oThl, 3HATh, YTO MMEHHO ¥ B KaKMX TpaHUIAX TOLJEXMT €ro
paccMorpenuio. B npoTuBHOM caydae pa6ora cyja 6yleT HaXOIHTh-
¢ MOX Yrpo3of Tako# HeoupelLeEHHOCTH, HEKOHKPETHOCTH M pac-
[JBIBYATOCTH, KOTOPHIE MOrYT CBECTH 3HAWEHHE CyHeOHOTO TpoIec-
ca Ha-HeT, JIHUIUTL er'e BCAKOH NpaKTHUECKOH IL@HHOCTH.

Cyn me MOXKeT, PAaCCMAaTpHBAst TO MJM APyroe ReNo, 3aHMMaThCA
paspelileHyieM BCAKOTQ POJA BONPOCOB, TaK HIH HHAYE CBASAMHBLIX C
sTHM JeJioMm. PaccMarpupas Kakoe-qH60 TpaEAAHCKOe iHesio — Mo
HCKy 00 MMyILlecTse, ajJHMeHTHOE XeJo X T. I., CYX He MOMXKET BhI-
XOIATh 32 NIpeaeNbl TOTO NpelMeTa, KOTOPHIH BbhI3Bas TpaxIaHcKui
. MJIM YDOJIOBHBIE WCK, H TeX HHTEpecOB, KOTODble CBA3aHbl ¢ 3ITHM
npeIMeTOM H HCKOM. Y aadsach OT 3708 3aKaud B CTOPOHY, CYX
PUCKYeT NPEeBPaTHTBCH B HMCCIEROBATENBCKYIO JabopaTOPHIO, JTHCKYC-
CHOHHBIA 'Kiy6, KPYy:KOK OpaTOpPCKOTO MCKycCTBa M T. K., Liepecrarth
O6elTe Cy I OM. B raxaoMm cynefHOM Hese HMEeTCHd MHOXKECTBO BO-
OpOCOB, TaK HJMM HHAYE BHITEKAOIIMX K3 OCHOBHOIO BOIpPOCA
H OPeJCTAaBISIOIMX W3BECTHHH HHTepec. Dblro OB, 04HAKO, OWHG-
KOH CMelHBaTh B CyneGHOM JIpollecce BCe ITH BONPOCH, He pas-
JM9aTh COOCTBEHHO CYHe0HBIX BOIPOCOB OT  BONPOCOB HHOI'O
mopsA KA. ,. ' : S

Ha npaxture Taxoe cMmelledse HaGmonaeTcs Bepelko. B Takux
Caydasax cyneGHBIE nIpouecc He JaeT NOJNKHOTO pesynbTara. B uyu-
IIeM CIOy4ae OH BEIIOJHAEGT TOTJAa AarxkTalHOHHYI0 POJb, HO pOJH

tlar. o BerymETesBEOR- crTaThe Mpod. Jlobmmmcxoro ¥ kwmre Crmbena
«Ovepx JioxasaTeMCTRERROr0. upasa», CIIB, 1910, crp. LXVIIL
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CYy X a— OpraHa nNpaBOCYJMS — OH He BHIIIOJHAET, 3aa4d oCy-
IIeCTBIEHUS NPaBOCY.JHA OH He paspeluaer.

[TosToMy upe3BhbualfiHo BaXHBIM [EJIOM IPeNCTABIACTCH YMEHpa
TaK TOCTPOHTH CyZeCHBId mnpouecc, Tak IPoBecTH pa3bHpaTebCTBO
cyme6Horo Hena, 4ToOH, NMOAHABIIHCH Ha HEOGXOIHMBIH ypOBeH:h
OOLIECTBEHHO-NONHTHUECKHX 83Jay, YIOBNETBODAA BCeM TpeboBa-
HHAM OGILIECTBEHHO-MOJHTHUSCKOPO XADAKTepd, NPeNbABNAEMBLIM K
CyReSHOMY IIPOLECCY, YMeTh BBIIEJHTh H3 MAacChl BCTAKIIMX nepex
cynoM GakToB, OGCTOATENBCTB, BONPOCOB TOJNBKO TO, 4TO HENOCpes-
CTBEHHO OTBeyaeT CYHLeOHEBIM 3ajJadvaM TAaKOrQ pa3dupaTelks
CTBA.

[pomazuyro mnoMollb CyXy B Jesae Takoro orfopa daxros,
SBASIIONIUXCA  MarepHanoM KMeHHO  CyAeOHOIO  pACCMOTPEHHSN,
MOTYT OKasaTh NpOUEcCyalb#hle IPABHIE, HATPABJAIOIIAE COOTBETs
crayioutuM  o6pasoM  pa6oTy CyAbH. 3HAYGHME TEKMX NpaBHJ
OTPOMHO, |

§ 12. OcHoBHBle npaBuJa AHCIMHCKOH CHCTEMK! N OKASATEALCTB

Anraufickoe UpaBo CO3LaN0 B pesyasTaTe BeKoBOH cyneGmof
UPEKTHKH, NPEUMYUIECTBEHHO NPaXTHKH CYHOB NPHCAMHBIY, OCHOB-
HEle IpaBuyia cBoell MOKA3aTENBCTBEHHOH CHCTeMBL. DTH IIpaBuia,
eCJIM HX OYHCTHTB OT CXOJIACTHKH ¥ IOPMIHYECKOH IIenyXH, mpen-
CTARJISIIOT HEMaJO LLEHHOI'O, SBJAIONIETOCH Pe3yJbTATOM H3BECTHOH
KyJbTYPHl, Nporpecca OOIIECTBEHHOTO Pa3sBHTHSA.

Hsyuenne STHX IpaBHJ HeGeCHOMC3HO M IJAA BaWHX CYIZeOHBIX
paGOTHHKOB XJif Jyulllero OBJANCHHA TEeXHHKOK Belenus cyaeCHoro
npouecca H, B YaCTHOCTH, CyZeOHOro CaemcTBHA.

OTH npaBunia o6NErqaoT pelleHde OCHOBHBIX IIPOISCCYaHHBIX
3ajad, 33K/MOYAONIMXCA B TpeOOBaHHH HAaTh ObICTpRIY, KOPOTKUH,
SCHBIA M KOBKpeTHbIH OTBET Ha MNOCTABJEHHBIE KaXABIM JaRHbLIM
OpOLeCCOM BOIPOCEL.

Thayer dopMyInpyeT IBa OCHOBHEIX JOK&3aTeNbCTBEHHBIX Tpa-
BHJIa: 1) HHYTO He JOMKEHO KONYCKATBCA Ha CyHeOHOE CIENCTBHE,
YTO He HMeeT ROTHUECKH ,uoxasa're.nbcmenmoﬁ cunpl (T. . HE MO-
XeT OHITL AOKA3aTeSLCTBOM. — A. B.) 0 OTHOIIERHIO K BOIPOCAM,
NONJIeKAlIHM NoXasuisaHuio (T. e. x thesis probanda. —A. B.), u
2) Bce HMeollee J(OKA3arelibCTBEHHOE 3HAYEHWE [OJDKHO OHTh
JOmyllleHo Ha cyneGmoe CICNCTBHE, €CJM B 3aKOHE HET OCHOBAHHSA
K €ro HeloNyIoeHu!o.

O6a 3T npUENMIA TOYHO ONpPEeNeNsIOT I'paHunHl cyxeGHoro =nc-
CHENOBAHUSA, KaK TOYHO ONPeAeNSIOT, YTO HMEHHO, KaKOo§ HMEeRHO
MaTepHal MOXKeT ObITh IIOIXBEPTHYT 3TOMY HCCISAOBARNMIO. DTHMH
OpaBHIAME ONDEHENASTCA H CYHIHOCTH Bompoca o6 oTHOCH-
MOCTE A0KAa3aTeAbCTB. Bexp CcymmocTs npobieMi O TH O-
CEMOCTH EKOKAa3aTeAbCTB 3aKIIOYASTCH IJIABHRIM 00pa3oM
B YCTAHOBJRHNH NDHENUHOB, DYKOBOICTBYACH KOTQDHIMH cyHeGwo-
CISACTREHEHIE opra&rbl MOT7B Okt HamGonee pamnoxiammo BRI PABJATS
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CBOIO JEATENIBHOCTD HA paspellenyie CTOAMHMX INepef HEMM YroJoB-
' go-mpoUecCyanbHBIX 3aja4y. B uwacTHOcTH, 3Ta npobiema CTABUT
Tague BaXKHEHIIMe IpoUeccyalbHble BOTIPOCH, KaK BONMpoc o6 OTHO-
(IeHHM [NaHHOTO (aKTa KaK JO0KasaTesJbCTBa K JaHHOMY [eay, O
JOCTOBEPHOCTH HCTOYHHKA HaHHOrO JMOKasaTeJahCTBR M T. K. Paspe-
miasi NOJOGHOTO pPOXA BONPOCHl, AHTJIMHCKOE [ OKAa3aTeNbCTBEHHOE
IpaBO YCTAHABJMBAET, HAIpMMep, HpaBHJO, COTJACHO KOTOPOMY «ZI0-
KasbiBaeMble (AKTBl JOJPKHLI CTOATL B TECHOK CBS3H ¢ OOBHHHTEJbL-
HBEIM NMYHKTOM», OOCTOATENBCTBA K€, HMEIOUIHe OTLANEHHYIO CBA3b C
9THM NYHKTOM M He OTHOCHLUMecHA Jaxe K (akraM, DOKa3aHHOCTDL KO-
TOpBIX He OOYCNOBMMBAET HM B KaKOH Mepe IOKA3aHHOCTH TJABHOLO
MYyHKTa, AOJKHBEI paccMaTpPHBaTLCA KaK NpOCTOR M3aHMIlLek (mere sur-
plusage), nomxnaLl 6uITh cTOpouteHsl. TIpasuno 06 OTHOCHMOCTH TOKA-
saresbpcTB (relevant facts), HecMOTPS HA BCIO CBOKIO IPOCTOTY, TNpPeX-
CTABJSET SHAYUTENbHBIE TPAKTHYECKHE TPYAHOCTH. DTH TPYIAHOCTH
O6BACHAIOTCH TEM, YTO ONpPENENHTh 3apaHee IIPH3HAKH, COTJIACHO KOTO-
PHIM TE HJH HHBIE OGCTOATENLCTBA AOMKHYLI OBITH HCKIFOUEHBI M3 M1O-
77 SPEHMA CYJIA, KaK He OTHOCAlmecs K Jeny, HeBo3Moxkuo. Omubxa
aHraHACKUX IOPHCTOB COCTOMT He B TOM, YTO OHM He HajJH TaKOro
onpefeNeHHs, 4 B TOM, 4TO OHM NBITAJHCH JaTh TaKOe ONpeleleHue.
B uwacTHOCTHM, Kak Mpl yBUAHMM 3570 Jaabuie, Cruded HaMeTHN ye-
THIpe KaTeropuu GarTos, HIBATHIX aHMIHHCKMM JOKasaTesbCTBeH-
HHIM NpaBOM H3 paspsama relevant facts; Ho B OTHOWEHMHM KRaxuoih
U3 S5THX HppeneBaBTHRIX (irrelevant — ne orHOcsuuiics) xaTero-
puit aHrJHACKAS TEOpHs BHIMYXKAEHA MONYCTHTh DPAN HCKIIOYEHMY,
CBONALUMX CaMO€ IpaBHJIO Ha-HeT. B caMmoMm nene, mo 3TOMy Ipa-
BUJIY CCHIKA Ha penyraumo ofsmusiemoro mHejpomycruMa. Ho peny-
TAauHA CBHIeTeJel Bcerjga SIBIAETCH OOCTOATENHCTBOM, OTHOCSLIHM-
csl K Jlesry; MOACYIMMBIH B CBOIO 3alHTY BCerja BIIpaBe INpPeNCTaB-
I8Th JOKa3aTeJbCTBa CBOeH XOpOoWieH penyTaiud; MOXKHO, HAKOHEI,
CChUIaThCA Ha penyTamuio 06BHHAEMOIO B CJyyae, KOrja penyTanns
caMa 1o cefe COCTaBaseT OOCTOATENBCTBO 3TOro JeJal.

OcHoBHOE cOHepkKaHHe VYeHHA 00 OTHOCHMOCTH COCTaBJAET pas-
nesieHWe BCeX (GAaKTOB HIY OBCTOSTENbCTB Ha HBE IPYINBL:

a) daxrel, noineskampe pemenmio (facts in issue), 7. e. darThi,
KOTOPBIMH JHOKA3LIBaeTCSi MM OTBEPraeTcs OCHOBHOH NYHKT Cynel-
goro cnopa (the point in issue) wm oOr DpUSHAHWA KOTOPHIX B5a-
BHCUT YIOCTOBEpEHHE HAJHYHA B JEJe OPaBa HJIH OTBETCTBEEHOCTH
(right or liabicity);

6) (axTe, KoTOphie CrHder HashipaeT (axTaMe, OTHOCAIAMACH
k pemenuio (facts relevant to the issue); mox sruMm (pakTamu OH
pasyMeeT TaKue, [0 CYINECTBOBAHHIO KOTODHIX MoXeT GrITH crena-
HO BaKJIIOUEHHE O CYIIecTBOBaHMH (axToB, TOATCKAINAX DelIeHuo,

Onwako ms wwcsaa 3Tux Paros law of evidence mckmouzer ue-
THIpe Karveropuu (axrTos: | - '

! Hampemep, HeKTO oOBENRETCR B CONEDKARME ¥ropEoro moma. OGsmamTeqs
BrpaBe, MO AHTVMACKON TeopHD, NPeNCTABHTh NCKASATENBCTBO, HUTO OOBHATEMHH
B paHbIle CONEPXajd TAKHE JOMa B UTO 3TO COCTABASET €r0 HpPOPeccHio,
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1) GaxTe, x0T ® NoXoOHBIe (akTaM, pPacCMaTPHBAEMBIM B Jap-
HOM Jene, HO CHCHHANBHO C HHMMH, ADPYr € APYDOM HAH C JeJIOM He
cBs3anuble. DTO TaK HasbiBaemble res inter alios actae. Taxos,
manpuMep, GakT, 4TO OOBHHAEMbI yKe paHblle COBEPUIHA awano.
rergHoe TipecTynJenwe. A, ofpuuserca B yOuierne B. Mmeercs dakr,
uyro A. pasblie copepn yxe y6uiictBo C. Ir1or dakr cumraercy
res inter alios acta; o He cBs3aH C AAHHBIM JCJOM, HE NpPH3HaeTCy
NOKa3aTeLETBOM 110 LAHHOMY ANy W, CJel0oBATe/NbHO, He CUHTaer-
cq omwocsmpMcs K nedy (relevant facts);

2) ¢dakT, yTO JHUO, HE BLI3BAHHOE B KAYECTBE CBHACTQIR, yI-
BEpPKIATIO CYLIECTBOBaHME Kakoro-mubo obcrosresnbersa. 1o Tak |
wasbiBaeMas hearsay — CBHAETENBCTBO NO cayxy (hearsay sunayur
B TEpeBOJE «CJYX»), H3 BTODPHIX pyK. UroOnr rako#t dakr cran o
KasaTesibCTBOM, 3T0 JHIO JOMKHO OnlTh BLICAYIUAHO B CyNe, Hua.
ye, OCTABAACL CBHIETENLCTBOM o cayxy (hearsay), omo He cuu-
rgeTes nokasarenscrsoM. ONHAKO M3 3TOr0 UDARNJIL B CBOIO Oue-
pelb NeNaeTcA PAX HCRMouewH#t, B CcHAy KoTopuiX hearsay npuo6-
petaerT 3HayenHe Aokasarenbctna, Hanpumep, H. nad nokasamusg uwa
cyxe. Pewenue sToro cyjxa OO OTMEHEHO, H N0  CJywaeTcs
Bropryno. Tem Bpemenmem H. ymep M, chefoBaTeNbld, BO BTOPHY-
HOM pasfupaTensCTRe Jesa YYacTBOBATH He MOXer. B TakoM chayuae
TONMYCKAETCA Tepejaya Cyay ero nepsoHauaibHulX Noxazanufl, Ta-
KOE JI0KA3aHHE XOTH ¥ ABJAETCS CBUASTENLCTBOM &H3 BTOPLIX DYK»,
HO, OXHAKO, NOMYCKAETCH B KAYGCTBE N OKA3ATeNLCTBA;

3) daxr, ¥r0 Kakoe-Ju60 JHILO CYKTAET JAAHHOE OOCTOATENLLTBO
CYLIeCTBYIOIUHM, opinion (MueRrue) (OTCIOZA HCKJIOYASTCH MHEHHE
. SKCMEPTHSH);

4) ¢axT, 4TO XapakTep INAaHHOTO JHIa AENaeT BEPOATHBIM My
HEBEPOATHBIM BMEHSEMOE eMy NOBeJeHHe !,

Bce 3TH npaBulia, Kak M HCKJNOYEHMA H3 HMX, BIOJHE JIOTHYHE
. H Da3yMHBl; OHH TPeICTaBJSIOT COO0H BbIpaXEHHE ONpeXelNeHHOro
KUTEHCKOr0o ONMBITA ¥ OTBRYAIOT DAa3yMHBIM TpeGOBaHHAM Kpouec-
Cyasblo# JOTHKHU. Drlro OmH Heneno 3aHHMAaThCA aRaMM30OM (akToB,
CJHIIKOM OTHAJIEHHBIX OT OCHOBHOINO NpeaMeTa Cyge6HOTro npo-
gecca HJIH He HWMEINHX K HeMy HHKAKOr0 OTHOLIeHHS, Kak OBl
6bl HENIPaBHJBHO BHIHOCHTH pelUeHHe Ha OCHOBE KaKHX-TO CJYXOB
. (hearsay) wm wmueHmE (opinion), He TOAKPENJEHHHIX pPEaJbHEIMHU
paxramy, yOegHTeIBHBIME W KOHRKDETHBIMM JAHHBIMH. I[lpoTHB mO-
NOOHBIX HEJelOoCTed M mpefOoCTepPeTAOT H3JOXKEHHBIE BHIUE MpaBH-
Jra, HeobXoi¥MEl® HAa M3BECTHOM CTYNEHH pPas3BWIHA OOLIECTBa.

Bropo#t Bonpoc uMeeTr yxe MeHbllee IpaKTHYIECKOe 3Haye-
- Epe. OaxTh 0OIEH3BECTHBIE M M3BECTHHE CyLy ex officio, T. e. B
. CHJTy CaMOro INOJIOXEHHs <yna, He TpebyloT NOKasaTelbCTB H He
- DOAMEXAT RoKaskiBaHuio. OcTajipHble (aKTH HOKA3bIBAIOTCH COOT-
BETCTBYIOIIUMH <cCrnocofamy, npuueMm amrJmfickag TeopHs JOKasa-

! Cm. o6 sToM Stephen, Digest, p. XII—XIIl, a taxxe CTrd en, Ovepk
 JOKasaTeNbCTBEHHOro npasa, CIIB, 1910, mep. JhoGnmucxorq; Posan, ¥ro-
JIOBHOE CYROUPOUSBOACTBO, 1916, mam. 3-e, crp. 386—387; Pofmmukufl, Kype
YTONOBHOTO CyIOEpOMsBOmZCTBEa, 1899, T. II, crp. 260.
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TeNbCTB YCTaHABJIHB2eT IeTaNbHBIE TNPABUIA MLOKA3LIBAHUS Dasiud-
HOTO POAA GaxToB (NEpPBUYHBIX, BTOPUYHEIX M TIp.); 3TH IpaBUIA
KpajiHe KaSYHCTHYHBI M HMEWT BEChMa OTHOCHTEJHHYK) MEHHOCTD.
Qcofblil BONPOC—3TO BOIpoC O OpeMeHH [AOKa3kIBaAHHSA
(onus p“robandi). 3nece Mbl HAXONMM PN NPAKTHUECKH IEHHBIX
yKasaHW#, NPaBHIbHO pACchpejeNdlolidx MeXIy CTOPOHAMH OOs-
3aHHOCTH IO NPeJCTaBJeHMo goKasaTespcTB. OXHaKO H B  3T0H
JacTH anmniicxoro Ipapa Mbpl BCTPEUaeMCs C TOH e Ka3yMCTHKOH,
3aTEeMHSIOIEH HepeaKo NPUHNUNUAJBHOE 3HAYSHHME OTAEJBHEIX IIO-
noxenust, TeM ne menee Haubosee HMHTEPECHOR H HEHHOH YacThbiO

. QHTJIRHCKOrO noxaaa'reﬂbcmenfmomo npaBa SABASETCA HMEHHO YUYCHHE

06 3>TOM TAK HA3LIBAEMOM OpeMeHm HokKaserBamua (onus probandi).
Ocnosyoe npapuno  otoro yuerns CruderoMm chopMynHpOBaHO
gpaitne npocro. OHO TIACHT: KYTREPKEAIOWMH UTO-MMOO  JIOMKEeH
pokasate ato» (he who affirms must prove)d.

B yrosoBHOM npouecce 6peMst JOKa3bIBAHHSA JIEKHT HA OGBHHH-
TeJe 1O TOCMOACTBYIOUIeMY npasuay: actori incumbit probatio
(Ha meHcTBYIOUIEM, T. & NMPEADLABIMOIEM KaKoe-Jm00 yTBepXIeHre,
neKuT O6A3aNHOCTE: HOoKasarenectsa). Mz sroro mpaBuia, OXHAKO,
JENAIOTCH MHOTOUMCJICHHBIe MCKJOYeHHs. Tax, oOBUHASMBIR 1 OJ-
KeH JKoKAsaTh (DAKThl, Ha KOTODBIE OH CCELIeTCH B CBO€ ONpAB-
NaHMe, YCTAHOBMTHL, Hanpumep, alibi. Kpome roro, Gpemst JKOKassi-
BaMMA DO MEpEe DAaGBMTHA NpoLecca B CHAY CaMO# €ro JAHaJeKTHKH
Ben3BeKyo nepeMemiaencs OT CTOPOHBl K CTOPOHE.

CTuden NPUBOZUT NPHMED: 3aMYXKHAS XKEHIIHHA A. obBunseTCcs
B Kpa)ke; OHa YTBEpXKIaeT, YTO OHa HEBHHOBHA. DpeMsa HOKasklBa-
HUsi JEXHUT Ha obpumuTese. Ho mpu jaibmeiimeM DasBUTHH CYXe6-
HOTO NpOLeCcca CTAHOBHTCH MOKA3aHHBIM, YTO MHOXHMIUEHHBIE BeIM

- gafmensl y A.; Temepdb yxe A. JoJKHAa J0Ka3aTh, UTO STH BEIlM
. IpHOGpPeTEHHl €10 A00POCOBECTHO, T. €. GpeMsa I OKa3bIBaHMSA mepe-

mto ma A. Ho A. nokasars 570 -He MOSKET, OHA CO3HAeTCd H yT-

‘BepI2eT, YTO KPAXKY COBEPIIANa IO NPHHYNIEHUIO CBOCrO MyXa,

B. Temeps ¥ -A. ¥ OOBMHMTEJb JOJKEHBI J[0Ka3aTh BHHOBHOCTD

. 1. K Vm gpyrot mpumep. Hexro X. oOBuHAETCH B yOHiCTBe,
. BpeMsl [NOKA3bIBAHMA JIEXKHT HA OOBHEHHATEJE. X. yauuen 1 #300.J14eH.
. Torga X. 3asBJSET, YTO OH COBEPIIWI NpECTYIICHHE B HEBMEHACMOM
cocToguuu: onus probandi mepexomur ma X. IT0 IPABMWIO 06 onus
. probandi Mm HaxoJuM He TOIbKO ¥ Crupera, HO @ Yy [HPYTHX
ARTJMACKAX IOpHCTOB, Hanpumep y Tadnopa, ¥ Becra (Best), BH-

pasHBIUEr0 3TO TPABHJIO B crenyiomedl JgaTunckoft popmyne: «ei

- incumbit probatio qui dicit, non qui negat» (52 TOM JieskHT O6s-
. 3aHHOCTb JOKA3HBATH, KTO YTBOPKIAET, a HE KTO OTpHILEET), -

O6ume npasuia o GpeMeHH [OKa3bIBAHUSA 10 aHFJIMHECKOMY NOKa-

. saTenbCTBeHgoMy npasy (law evidence) MOXHO CBECTH XK CHeAYIO-

IIEM ABYM moOJOKenusM: 1) OpeMsi NOKA3HIBAHAA JIEXHT Ha oGBH-~

- HuTene; 2) OpeMs NOKA3bIBAHWS MOMNET B H3BECTHHIX YCJIOBHAX (o

X0y TpOUecca) NepeMelllaThCsl HA NMOACYAHMOro # 0BPATHO,

1 Cruden, Ouepk NOKA3ATENLCTBEHHOrO MPaBa; CI1B, 1910, ¢tp. 108.
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KoMmerTHpys 5TH npaBuia, npod. BranumupoB cnpaBelsmso 3a-
MEUAET, YUTO BO3JOXEeHHeM OOA32HHOCTH AOKA3bIBAHHA HA OGBMHM-
TeJI BAKOH BOBCE HE NOHYKZaeT OOBHHHTENA MOLLEPKHBATH 8-
BHHEHHE BO YTO 6Bl TO BHM cTano, CopeplleHHo GeccnopHoO, YTO npu
HEBOSMOMKHOCTH AAS OGBHHMTENs [0Ka3aTh CBOH QOBHHHTEMLHLIY
Te3uC OOBUHAEMOMY He O yeM cTapaThkcA: OOBHHAeMbIH He o06s3ay
JOKA3blBATh CBOK HEBHHOBHOCTE, PPAHLYSCKHE BLBOKATH! B TAKHX
CAYUasiX OTPAHMYNBAIOTCH CJAENYIOIMM S3BHTENbHBIM 38MEYAHHEM IO
agpecy oGBumuTens: «[. npoKypop, A 3SAeCk He LJf TOro, Yrobnl
IOKA3LIBaTh; f 8IeCh JNA TOro, urolbl MOKasaTh, UTO BB HHYEro
ne noxasanu» 1. Ilpod. Bragmmupor yTBepXIfeT XaxKe, UTO <1 O X-
CYZHMBE HudYero He 060A3aH LZOKABLIBATLYE

C dopmamsuoit cTOpoHst STO npasHibio, Henpasuasho omo 1o
CYWIECTBY, TAK KaK IMOACYLWUMBIE <«HHYEr0 HE JOK&3LIBAIOULMHY,
He OTIPOBEPraAIOINKI M He NHITAIOWHHCA ONPOBCPrHYTH Npedbanel-
Hoe eMy OOBHHEHWE MOXET NOCTABHTL ¢elff B JOXHOe NOVKOMeHHe
B IJ1asax CyZna, JHIIEHHOTO, BCICACTBHE TIKOrO pPOAA NOBEIEHHUH
OGBHHAEMOrD, BOSMOMHOCTH BCECTODOHHE HCCACHOBATH NENO.

§ 13, AHrjmlickas CHCTEMAa NOKA3ATENLCTB == KJAACCHYECKAN
IOPHAMYECKAS CHCTeMa

Auryuickag CHCTEMa JOK23aTeNBbCTB, KAK W BCE ARrJMAcKoe mpa-
BO B IeJIOM, ABNAETCA OOpas;moM KJAaCCHYECKOro OYypKYaSHOTO MH-
. PQCO3ePUAHHSA, HMEHHO IOPHANYECKOr0 MHPOCO3EPIaHus, K&K ero
- 0xapaxrepusoBan Jrressc B 1887 r. B crartee «IOpuamueckuf co-
nuanusm» 3. «lOpuauueckoe MHPOBO33PEHWE, — NUCAN B STOH CTaThe
OHrensc, — 66110 ofmupmenueM (Verweltlichung) reosornueckoro.
Mecro xormel, GoXecTBEHHOrO NpaBa 3aHANO HENOBEYECKOE IIPEBO,
MeCTO. HePKBH — FOCYXapcTBO» 4, '
~ OcroBHasi 0COGEHHOCTH  STOrO  MHPOBOSSDEHHS — NOCIOXCTBO
. bopmazpHOro Hauana, HAMIENIUErO CBOE BHpaXeHHe B «GOCBOM KJMi-

Ye Gypxyasuw»— B (QOPMaNbHOM DaBeHCTBe NiepeX SaKOHOM, IpH-
KpBLBAIONIEM TYOBRITHO® SKOHOMHIECKOR H CONMANBHECE HePaBeReTRo.

TagoBo %e W anrjEficKCe TPaBO, OCBAMAOIIEe TOCNOACTBO Ta-
CTHOY KalHTa/IECTHIECKOH# COOCTBEHROCTH, NpeiCTaBlisdionee coGol
GaRTHYECKH HEe 9TO HHOE, Kak NPHBHJETHI0 GOTATHIX 5.

Anrymiickoe EOKA3ATeNBCTBEHHOS NPaBO H [0 CBOSH npapone, N
[0 CBOMM OCOGEHHOCTAM NOMHOCTHIO OTPAXEeT BCE OB pasgLe
- 9epTHl H -OCOOSHHOCTH aHTMECKOro mpaBa B HelOM. B HeM Taxie

TOCTIOACTBYeT Ayx (opMaNHsMa H IOPHAWIECKON CXOVACTHKH, TipH-
KpbIBatolllel €ro SKCHIOATATOPCKOS COJepRaBHe o HARpaGBJICHIE;
- B HEM TAKOE Xe HarpoMoXIeEWe IOpHIMTeck#x (mkaml u yesossHo-

At -

1 Bnan-nmapon, Yyeme of yronoBHEHX EOKAsATeNMLeTSEx, 1910, erp. 137.
2 Tam xe, cTp. 132

® Mapké m Dirensé, Cou, 't XVI, u I, &xp 995.
¢Tam xe, c1p. 206. ' :
*Cu. Mapxc #:3arexse, Coq, 1 I, cTp. 383, b
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cTed, -BBICTYNAIOWMX 3JECh TOMBKO B CBOEOBPASHOM IPONECCYAlh-
HOM Hapsiie, NPHONETRIX IIOX CTHAb CyReHMcKuX Mamep W CyneCHBIX
npomenyp *. |

TloxyoHHHKA aHMJIHACKOTO RMOKa3aTeJBCTBEHHOTO' NMpaBa (HampuMep
Cayuesckuit, Poknuugul, Credarosckuil, JloGauuckuil u ap.) BH-
IAT NPEHMYINECTBA YTBEPKIEHHOH Ha ero OCHOBE CHCTEMB! J0Ka-
3aTENLCTB B TOM, YTO aTd CHCTeMa oOJerdaer 3alaud cyha, ycTpa-
HAAsl H3 TOJA 3pPEHMH CyleH HepoOpoKayecTBeHHLIH MaTepuas, IMo-
MOrasi CBOHMH PYKOBOIAUIMMH YKA3aHUSMM TPHCHKEBIM Jyulle Bbl-
NOJHATE CBOX TOCYHNAPCTBEHHYIO OOA3aHHOCTb, DBEIle yXe TOBO~
priaock 00 M3BECTHBIX NOCTOMHCTBAX 3ToH cucreMmsl, Ho 6wno 6w
Kpa#He OWKOOUHBIM INIPEYBEJHUMBATL 3TH AOCTOMHCTBA, 3a6biBag o
BOITMIOLUIHX €€ HenocTarkax, OCOGeHHO BPEIHLIX ¢ TOYKYM 3peHHsd
MOJABAAIOIIER MacCel HACEJEHHS, MHTEPECOB TPYLAMIEroCs Hapoza.

Bepto, 4TO anrauitckas CHCTEMa HNOKa3aTeNIbCTB CO3Zanach IpH-
MEHHTEeJBHO K CYAY NPHCSXKHEIX W B 5TOM Cyjle HaXOogHna H Haxo-
OUT CBOE TIPUMEHEHHME., DTa CHCTeMa MJH COBOXYNHOCTH NPAaBMJ,
PErYNMPYIOUIKX TNpouece J0Ka3bIBaHMs, ecTh NpaKTHYeCKOoe pYyKo-
BOACTBO IJA NPUCSKHBIX CO CTOPOBKI KOPONNBIX CyAeil, IJH KO-
TOPBIX, ONHAKO, 3TH NPABHAA HMMERIOT MOpPabLUYI0, HO HE IOpHAHYe-
CKYIO CHJIY. DTH Upasuna NpefHASHAYEHL! IJaBHbIM 06pasoM Ias
OrpaM JeHHs MHTEpecoB KOPOHHOTO CYRd, HANPABIRHEl NPOTHUB He-
OrpaHuyeHHO! cBOGONBI CKaMbH npucsKEEIX. Cyape Jamo INpaso
NpeanaraTe NPHCAMHLIM T HJAH MHbIE MNpPaBHJQ HOKashiBaHHSA, —
IIpapuNa, KOTOPBIME OHH 00 A32aH B NOJAL30BATHRCA B JEJE OLCHKY
LOKA3aTeNbCTE NMOA Yrpo3ofl pocnycka NpHCSKHEIX H BO3Bparta 00-
BHHHTENBHOTO aKTa 2.

Ho urTo npencrasiasm H TpeRCTaBIgET CaM mo cebe aHTHECKHA
CYA NpHCSKHBIX? «Cyn NpHCAXKHBIX, — NHCAR JHrensc 06 aHrJmil-
CKOM CYIe TNPHUCHXKHBIX, — €CTh [0 CBOeH CYIUIHOCTH NOJHTHYECKOE,
a He IODRAMYECKOE YUDeXIeHHe, HO TaK KaK BCAKOe IODHIMYECKOE
 CYILECTBO WMERT IO CBOEMY NPOMCXOXKIEHHIO NOJHTHYECKYIO IPHPORY,

TO B HEM TPOABJAETCH HCTHHHO IODUIHYECKHE S5JCMEHT; H am-
TOMHECKHE CYJ TPUCSIKHBIX, Kak caMbift Boipa0oTaHHBIH, ecTh 3aBep-
HeHWe OpUAKYECKOR JXW W Ge3HPaBCTBEHHOCTH® 3.

DuTeNbC DA3BbACKUN [ajbllle, B UYeM HMEHHO 3aKJIovaeTcsd 3TO
«...3aBEpIIEHNE IOPHIHUECKONR JoKM B O0esHPAaBCTBEHHOCTH», pasolia-
gus pajd OUKUHH, XapaKTepUSYIOIMHX 3TO YypemJeHHEe, KaK H BCeX
ero «...COTeH IPYTHX HeROSMOXHOCTell, GecyejoBevyHOCTEd M Iay-
nocrel...», NpelHA3HAUEHHBX AJS TOro, YTOOH «..NPHIHYHO IIPH-
KPbITh OCHOBHYIO IJYNOCTh B 6eCuesoBEYHOCTb» 4. -

1 O wopmaEeckuX ¢uxnuax s amramiickoM mpase oM, Jakcy OcmoBer rocy-
NAPCTBEHHOrO NpaBa AHIJIME; CM. TAKXKe MOK MoHorpadmo «KoHCcTATynHOHEWE
UPHENENH CONMATHCTHIECKOrO IOCYAapeTBa», LAe Na#a XapaKTepucTHka (KB
B OYypXya3HOM XOHCTHTYUROHHOM IIpaBse.

* Takan yrposa HepelKO OCYMIeCTBJIsAach HA npakTEKe. CM. Qo HHULKHH,
Kypc yrosoBroro cynotporssofctea, 1899, 1. II, crp. 212, mpaMeunanme.

® Mapxe u drreasnc, Cou, n II, crp. 383,

4+ Tam xe, cTp. 383, 384,
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Oprensc pasobnavaer GOpMBI  CYMONPOU3BOACTBA, KOTOPHIMH
«...00JleueH AHIIMACKHE CYI DPUCHKBBIX H KOTOPble JAIOT TaKoe
HCKJHOUATESLHO 60raToe IoJie KpPIOYKOTBODHBIM YJIOBKAM aABOKa-
TOB» 1, :

. DTa XapaKTEPHCTHKA HeIOCPEXCTBEHHO YXKe OTHOCHTCS K AaHrjMil-
CKMM NpOLECCYaJbHBIM NOpALKAM, K AHIJHHCKOH cynebHod mpo-
LLeCCyasbHOM OHCTEME B UENOM H K CHCTeMe CyaeOHEIX JA0Kasa-
TEJBCTB B YaCTHOCTH.

ITycTe 6ypiKyasuble NHCAKH B YYEHBIX KOJNAKax BOCTOPraloTCH
KTHOKOCTBIO®, «CHMMETPHYHOCTRIO» STOH CHMCTeMbI, fKOOB BHIpaGO-
TAHHORX «MYNPOCTBIO BEKOB M HapoXHeIM oneiToM» (P oitn -
K H if), — oA MHBas TpHpoma 3Tol cmcTeMbl OnecTsUIe BCKpBITA
DHIeNbCOM B TOJBKQ 4TO NPOUMTHPOBAHHOM OTDBIBKE.

Anrmaickas RoKazaTeNbCTBEHHAS CHCTEMA — 91O HCKYCHO CIJie-
TEHHas NayTHHA, Kak Onl HAPOYMTO PACTRAHYTafd Ha NYTH K HCTHHE
H COpaBeNMBOCTH, YrpoXaiomas ThICAYAMH ONACHOCTCH BCAKOMY,
KTO He OBNAJeN BCEMH €€ TOHKOCTAMM H BCEHl €€ CHOXKHOCTBLIO.

«Anpoxar sjech Bce, —mucan DNTeLC IO NOBOAY AHIMMACKOTO
common law — statute law;— XTO OYeHb OCHOBATENLHO JIOTPATHN
CBOE BpeMS Ha 3Ty IODUIMYECKYIO NYTAHMLY, HA 3TOT XaoC NPOTH-
BOpedHHf, TOT BCEMOryll B aHIJHHCKOM cyne» 2,

OHrenbC IDHBOAMT IPHMepHl LapsAiled B aHrJuicKoM npouecce
CXONACTHKH ® uyJXOBHILHOro ¢Qopmamuama. B 1880 r. mexTo Onin
NPH3HAH BHHOBHLIM B Nojxenke OAHKHOT, HO OCBOOOKIEH OT Ra-
KasaHHdA, NOTOMY 910 B (anpmuBoM OuseTe O6blIa  YCTAHOBJHA
omubka: B GHyeTe uMA OBIIO HanHCaHO coKpauweHro (Bartw), a B
OOBHHHTENLHOM aKTe — nonuocThio (Bartholomew).

B 1827 r. oxma xeHmuHEa Obla OOBHHEHA B NeTOyBHACTBE, HO
ONpaBJAHA Ha TOM OCHOBAHMH, YTO B I[POTOKOJE OCMOTPA MEPTBOTO
TeJAa NPUCAXKHble «CBO e KJAATBOI» (the jurors our Lord the
King upon their oath present that...) saBepssn, 41O IPOH3OLLIO TO-
TO ¥ 70-70. A MexAy TeM Obuio 13 IPHCSIKHEIX, KOTOpHIE NpHHe-
CIx He OJHY, a TPUHaZLarb KJIATB, II0ITOMYy B IPOTOKOJe CJie-
JOBaJIO HanHCaTh HEe B ©IUHCTBEHHOM uyHcse — «their oath», a Bo
MHOXECTBeHHOM uqucne — «their™ oaths».

[logo6uoro poma IOPHANTECKOE KPIOYKOTBOPCTBO  H3BpalllaeT
NMOANWHHBIA CMBICH H 3aJaud HACTOSILEro, a He IOKa3sHoro mpa-
BOCYIMs!, H3BpallaeT HacTOSMINe 3aJa4X IOCTHUIHH, IpeBpallaeT loc-
- THIHIO B IOPHAMYECKYI0 KabamucTHKY, afpakajzabpy, B XOTOpOH
MOTYT pas300paTbCsi JHMIIL CHENUAJbHO HATPEHHPOBaHHBIE B TaKOM
MCKYCCTBE IODHANYECKHES MACTAKH, KOHTJEPH OT IOPHCIPYLEHIHH,
NpeBpallaiolie C€yA B DUCTAJHIUE, INPEBPallalOIUe IKUIHEHHYIO
OpaBly B IOPUIAMUECKYIO JIOXb, O KOTOPOH TOBOPUT DHI'eNbC.

Bypxyassble 3aKOHOBERH, OHAKO, MMEHHO 3JeCh, B 3TOM (Op-
Maj3Me, HaxoAAT HauGoJblUHe JOCTOMHCTBA JHTJHACKOrO CyLeGHo-
rOo Mpowecca M aHMNIMACKOH MOKA3aTeNHCTBEHHON CHCTEMH.

*Maprc n dureasc, Cou, 1. II, cTp. 384
*Tam xe, crp. 387. '
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Haticu socxsanser Habeas Corpus Act, smagomuiics no cy-
ECTBY TPOLECCYANbHBIM aKTOM, KaK SKOOLI OMJIOT JHYHOH CBO-
Gofbl TPAXKAAH, KK TapaHTHIO NPOTHB aXMHHHCTPATHBHOLO IPOM3-
poJia H HenpaBocyaHa. OnHaxo IIpuMepst, HpusoauMule Jlakcen !,
roBopaT JHWb O IBYX 0BcTOfTenbcTBax: 1) o kpaitmem dopMmamms-
Me AHIJIMACKONO TIpaBa, KOTOpoe (aKTHl MOKA3AHHLIE M YCTAHOB-
NeHHBIE NIPH HAJHYWH GOpManbHbiX OWKGOK B NPOUECCYANbHBIX
aKTax TIOABEPraloT DHCKY NPH3HAHHA HeCYLIeCTBYIOUMH, H 2) 0
Kpaiue NPHBHICTHPOBAHHOM XapakTepe S5TOrO NpaBa, CTaHOBSLIErO-
cf Ha CTOPOHY TeX, KTO JIyylle BOOPYXKeH IODHAHYSCKHM KpPIOYKO-
TBOPHLIM HCKYCCTBOM, NPOTHB TeX, KTO IO OGeIHOCTH CBOSH 9THM
HCKYCCTBOM HE BOODYKEH,

«Kro commkom GefeH, yToOB! BBLICTABHTE SaLUMTHHKA MJIH MDA~
HOG KOJHUECTBO CBHACTENEeH, NMorub, ecad Heno €ro CKOJbKO-HHU-
Gyl COMHUTCALHOCH %,

[Ipruuna 9TOro ~— B NPUBHIErHPOBAHUOCTH, APHCTOKPATHYKOCTH
QHPIHHCKONO 38KOM&, ~ 3aK0Ha TOH CTDaHBl, Ie IpasuT co6cTBeH-
HOCTDb, I'AC NPOHBIRETCHA CHHCXOAMTENLHOCTE K OOraThiM ¥ «IOYTEH-
HBIM HPECTYNHHKAM®, rae «..ia OCAHAKA, wa Napud, Ha NOPOJIeTAPHA
NAaZaeT BCH TAMECTb 38KOHA..» K [A€ <«.HHKOMY JO 9700 ¥ JeJs
HetT» 3,

He cnyualtiio Mo9TOMY, UTO CpPeJM CAMHUX aHMVMBCKHX IOPHCTOR
pacTeT BCE CHJIbHEE CTPEMVICHME K OCJAGNEHHI0 NPHCYLIEro anramui-
CKOMY npoteccyasbioMmy npasy dopmanuaMa. Bce yaue BbICKasbl-
BaeTcqd B aHrJuAcKoH 10pHAMuecKo JauTepatype TpefoBaHHE OTKa-
3aThCs OT pSla HAMOOJee <«IOPHAMYECKHUX® INpaBUJ [JOKA3LIBAHUA,
cTaTh HA NyTh Ooapwiell rHOKOCTH M MAHEBPEHHOCTH B MX IIpHMe-
HEHHH.

B coBeTckOH JMTepaType BLICKA3HIBASTCH MHEHWE, YTO B AHIJHH-
CKOM M0OKa3aTeNbCTBEHHOM IIpaBeé TJABHBIM fABJAETCA BHYTPEHHEe
yOexaeHHe CYAbH KaKk €JHHCTBEHHBIH XpUTepHH OIEeHKH MJOKa-
3aTeNbCTB, UDO OCHOBHLIM MpPaBHIOM B 3TOH CHCTEMe SBJSeTCA
OIEHKa M OKa3aTeJbCTB IO BHYTpEHHEMY yOeXIenuio Cylbu 4.

S10 MHEHHEe MBI CuHTaeM HeobDOCHOBaHHBIM. He oTpuumas BJIHAHHA
Ha aHTJHHACKOe MOKa3aTelbCTBEHHOE NpaBo MPHHUHNIA OLEHKH J0-
Ka3aTeJbCTB [0 BHYTPEHHEMY cyAeHicKoMy yOexJeHH10, Ml He MO-
XeM He BHIAeTh BJMAHHA 30ecb H (opMaJbHONG Hadaja, sipKue
IPHEMEPH KOTOPOTO HPHBOZATCH B JIOGOM COYMHEHMH, IOCBSILEHHOM
VUEHHI0 O NOKa3aTesibCTBAX U HCTODWH DAa3sBHTHA 3TOrO YUeHHS.

HMeHHo BJHsHHE JBYX HAUaJ — CBOGOIHOH OLEBKH H (PopMallb-
HbIX IIPaBIJI — M XapaKTepus3yeT AaHIrJMHCKoOe JO0Ka3arebCTBeHHOE
npapo K TO C p€ A He e MeCcTo, KOTopoe eMy JHOJUKHO OBITh OTBEAEHO
B PasBUTHM TeODHH CYXeOHBIX LOKa3aTeJbCTB. |

<

1 Cu. Jaficm, OCHOBH TOCYAapeTBeHHOrO mWpasa Amwydw, ri V.

2 Mapxc n durensc, Cou, T II, crp. 385. _

?TaM xe, cTp. 387.

4 Cu., manpuvep, CTpoTOREY, Yrowopuwit mpouece, 1938, crp. 78; Ilo-
nauckrk H. H, Yrogosmoe mpaso m yroaosEwf cym B Asrmm, 1937,
crp. 162 S , ‘ .
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I'TABA vV

TEOPHS TAK HA3BIBAEMOW CBOBOJHOH OLEHKH
JOKASATEJIbCTB

§ 14. Hcropuyeckue NPHYHHLI BOZHHKHOBEHHS TEOPHM TAK
Ha3klBaeMOH CBOGONHON OUEHKH NOKA3ATENLCTB, OCHOBAHHOH H&
BHYTPSHHEM CyReHCKOmM yOex JeHnm

K nepsolt monosume XIX Bexa Teopua QOPMAJBHEX JoKasa-
TEeJRCTB ObWIA OKOHUATENBHO AHCKDEAWTHPOBAHA H OTBEprHyTa ¥ Ha-
yko¥ npaBa u tynebuoft npakTHkof. OCHOBHASA NPHYHHA 3TOro sa-
KJIOYasiack B ITOJHOM HECOOTBETCTBHH TEOPHH (POpPMANBHBIX OKa3a-
TENLCTB HOBBIM NOTPeGHOCTAM KaNHTAJHCTHYECKOI0 CTPOf, HOBBIM
MIesM, B3rJAKAM M IOJUTHUYSCKMM YUYDEXIEHHSAM SNOXH YTBeDXKJe-
HUS KalHTaJusMa.

MaMenenne MaTepHaNbHBIX YCJOBHH XXU3HM OOILECTRA, HOBLIE NPO-
M3BOINCTBEHHBIE OTHOLUEHHS, CJOXKHUBIUHECH Ha OCHOBE KaNUTaJNACTH-
yeCKoH COOCTBEHHOCTH Ha CPeNCTBA INPOM3BOJACTBA, KOPEHHBIM 006-
pa3oM H3MeHHJH BeCh CTPOH XKU3HM, B TOM uHCJe H BeCh CTpoH Ay-
XOBHOH XH3HH OOIIECTRA.

MapycusM-IeRHHE3M VYAT, YTO <..HCTOUYHUK GOpPMHPOBAHUS XY-
XOBROH IKM3HH OOIECTBA, HCTOUHHK NPOHCXOXMAEHHA OOILeCTBeH-
BHIX. MAeH, OOLIECTBEHHBIX TEOPHH, INONMUTHYECKHX BIrISAO0B, NOJM-
THYECKHX YUpeXIeHHH HYXHO HCKATh HE B CAMHUX HIedX, TEOpHsX,
B3TAAlaX, NOJHTHYSCKHX VUPeXKIeHWAX, 4 B YCJAOBUAX MaTepHAJb-
HOH XH3HM OOIIecTBa, B OOLIECTBEHHOM OLITHH, OTPaXKeHHEM KOTO-
POro ABJSIIOTCH STH HIEH, TEOPHH, B3TJIAAW ¥ T. W.» 1,

Hosbie ofllecTBeHHbIe HAEM BO3HHKAIOT HA OCHOBE HOBBIX 5KO-
HOMHYECKHX OTHOWeHHA. OHHM BBHIP2XAIOT HOBBIE NOTpPe6HOCTH O6-
ecCTBa, OPraHH3YIOT €ro TBOpYecKWe cuibl. OHM «...0PraHABYIOT H
MOOHJ/IMBYIOT MacCH, MacChl CIJIAYHBAIOTCH B HOBYIO ITOJMTHYECKYIO
apMHI0, CO3L2I0T HOBYIC DPeBOJIOUHOHHYIO BJIACTH M' HCHOJBL3YIOT ee
IJA TOro, YTOGH YNpasiHHTb CHJOA CTapple NOPANKH B OOJacTH
NPOM3BOLCTBEHHbIX OTHOWEHMA # YTBEPIHTH HOBHIE IOPAEKH» 2.

HoBble umen HAXONAT CBOE OTPaMKEHHE M B OGJACTH TEODHH H
NPaKTHKH NpaBa. -

' Cranun, Boupocst nemmemsma, msX, 1l-e, crp. 545.
*Tam xe, erp. 561,
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YreepxaeHue KaNHTANUCTHYECKOH cHcTeMbl M moGema Gypxya-
sust B 40-x romax XIX Bexa, BHI3BABIUAE PEBOJIIOMHIO BO BCEX 06-
JACTSIX TOTJALIHE! HayKM, OKasaly CBOe BJUSHHE W Ha [paBo-
BYIO HAEOJIOrMIO, B YaCTHOCTH Ha CyJe0HOe [0Ka3aTeJbCTBEHHOE
NpaBo.

Pa3puTHe KANKTATHCTHUECKOH SKOHOMHKK M OOUIECTBEHHBIX OTHO-
mrenuil, O6yCNIOBHBINGE pa3BHTHe K Hayady ¥ OCO6eHHO KO BTODOU
nosopuae XIX Bexa ©CTECTBeHHO-HCTOPHUECKHX, OGIIECTBOHHBIX M
punocoPCKHX HayK, BHIOMBIUMX {(0YBY H3-NOMI HOT alXHMHKOB, HC-
KareJell <«XHU3HeHHOro KaMHAY, LIAPJAaTAHOB W 3HAXapeH, oKasano
CBOE BJMAHME M Ha COCTOMHME IOPHIMYECKOH MBICJIH H, B YaCTHOCTH,
YLOJIOBHOTO H YTrOJUBHO-TIPOUECCYANbHOrO IpaBa, BeIGPOCHBIIHX Ha
CBANIKY POSBICKHOK, MHKBHUSMUHOHHBIH IIpOllecC ¢ ero TeopHeit ¢op-
MaJIbHBIX JOKa3aTeJLCTB ¥ OTKPBIBIIKX HOBYIO [JaBYy B pPa3BUTHH
Gypyasnoro cyna M npouecca.

Yxe sropas nonosuua XVIII Bexa osHamexHoBanach PAAOM BhHI-
crynnesull BbIZAIOLIKXCA JIOJEH TOrO BPEMEHH NPOTHB CpelHese-
KOBOR IOCTHUKH K ee NpaBOBbIX NpuHuMnos. [IpoTHB cpelneBexoBOi
JOCTHUMK W CPeJHEBEKOBON IOPHCHUPYACHIHH, BO3IJABIABLIEHCA Ta-
KHMH aBTOpHTeTaMM TOrjalded npasomolt Muicad, Kak Kapnuos,
I0mi Knapye, Papuwauuh, XXycce, Byraam (Vuglans), oxnuMm us
fIepBBIX BRICTYNMVI 3HameHuThi! Bekkapua co csoedt xmurodt <O mpe-
cTYnMeHMAX M HakazaHwsx» (1764 r.). Cam emwe pasgenss ofuwue
NpHHIHIL TeopHK HOpMaNbHEIX XOKa3aTenbcTB, Dekkapua, OHHAKO,
yKe INOHHMaJ OOWYI0 HECOCTOSTEJBHOCTH STOH TeOpHH, BHICKA3bl-
Baf B CBOEH KHMre NpPeNNIOYTEHHe «HEYYEHBRIM CyLbAM» — 3acenare-
DM — TIEPEN, CYIbSIMI M3 32KOHOBENLOB, YTBEPKAas, YTO «B YrOJOB-
HEIX Jenax OblBaeT BepHee IIPHrOBOD JHOLEH HEYUEHEHIX, KOTOpBIE pe-
IAIOT O YYBCTBY, YeM IIPHrOBOP SaKOHOBELOB, KOTOphE PeIUAiOT
IO NPeAB3ATHIM NpaBUIaM» i, | .

«Ecim, — mucan Bexkapua B 5T7OM cBOeM TNaMdrere, — Ind  uc-
CNENOBAHMSA MPECTYNHONO COOBITHA Tpefyercs MCKYCCTBO M HaXOX-
qUBOCTb, €CJM J[JS H3JOKEHHS NaHHBIX, NIOOBITBIX CJENCTBHEM,
HeOBXOMMMEL SCHOCTh M TOYHOCTh BBhIpaXeHHH, TO JJIS IPaBUILHO-
CTH TIO STHM JaHHBIM NpPUNOBOpPa HY:KEeH TOJBKO TIPOCTOH, KHTeH-
cKM SHpaBblfi CMuiC), Gnaroxapsa €My, HeyueHBle DeXe BNajainT B
omH6Ky, HeM 3aKOHHHKY, NPHBLIKIINE BUAET> BHHOBHOIO B KaX-
ZOM TIONCYIMMOM ¥ BCe NOLBOJMTH TOJ MEPTBbie TpaBinia, BRI3YD-
peHHbIe B IHIKOJIe» 2,

Buictymsiene Dekkapna [NpOSBYYano INOXJIHHBIM OOBHHEHUEM
NPOTHE BAPBAPCKHX HAKA3aHHH, TWEITOK, CMEPTHOHM KAa3HM, NTPOTHB
Taf{HOTO CYJAa, TNUCHMEHHOTO CYIONPOUSBOACTBA ¥ HEJEMNOro IIpHH-
IMIIa B CAMOM 3aKOHE YCTaHaB/JHBaTh CH/IY M 3HAUeHHE YIOJIOBHRIX
LOKA3aTeIHCTB. AHANOTHYHBIE IIPOTECTHl  NIPOTHB cpelHeBeKOBOH
OCTHIHH C ee WHKBHSHIMOHHBIM [pOlleCCOM ¥ TeOpHeil (opmals-

, 1 Bbexxapua O DpeCTVIICHBAX M HAKIIAHAAX, 1889, wrp. 29, |
*Tam XKe, CTp. 30, .
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HeIx (erafibHbiX) AOKRa3aTeNBCTB Mbl HAXOLHM B pabotax Tomasug,
Monrecxre, Boasrtepa, Bpmcco ne-Bapsuns, Punanzxepw.

Bce 3TH BHICTYNJIEHHS INOATOTOBHJM OKOHYATENLHOE KpYLIeHHe
5TOH «TCOpDHH», IIOKA3aB BCIO ©€ BHYTDEHHIO HECOCTOATEJLHOCTE
M HeCOOTBETCTBUE TPeGOBAHMAM YeJIOBEYECKOrO «pasyMa» H «CoBe-
CTH», T. €. TpeGOBaHUAM KANHTAAMCTHYECKOro oduecTsa. JTH B
CTYMMEHHA B O6JACTH YrOJOBHONO H  YDOUIOBHO-ITPOLECCYANbHOTO
npaBa CHIPPAJIH ‘TY iKe pPoJb, 4TO ¥ MIEH BRIMKHX NpOCBeTHTEM el
XVIII mewa, mOArOTOBMBINAX YMBl H B3CIAAL Juojed K mnobemam
bparuysckoit peposomun 1789 r, ITog BaMAHHEM H3MeHeHHA B Ma-
TEPHANLHLIX YCAOBHAX JKHM3HH TOrJAILHEro OOLWECTBa M BLI3BAHHLIX
STHMM M3MCHEeHHSMH HOBBIX HAe# mama TeopHA (OpPMAJBHLIX HoKa-
satenbers. OROHMATeMBHEIA yIOAap 3TO# TeopHH HaHecha paHuyas-
ckast pesosmouus 1789 r., nmOCTaBMBLIAH HA MECTO CAEUCTBEHHOrO
polecca CyX TPHCAMHBIX M HA MECTO CHUCTeMBI 30KOHHBIX QOKéE-
8aTeNBLCTR — CHCTEMY JKOKa3aTe/IbCTB, OLEHHBAEMEIX N0 BHYTPEHHe-
MY YOeXKISHBIO CYIbH.

[locrpoennnit Ha Teopur QOPMANBHEIX XOKA3ATENBCTB YrOJOBHE
npoiiece He yXoBaerBopan TpeSomaxusM Oypokyasud, onupasiuehics
B cBoelt Gopnbe NpOTHB (QeojasusMa H NMOMMUERCKOro rocylapeTBa
Ha HOBBIe IIPUHLMNEl JKEMOKDATHH, NPOBO3NJIAWIABINEGH pABEHCTBO
BCEX Tlepel SaKkOHOM, 3alUMIUaBIIel «NpaBs YenoBeKa ® rpampa-
. HUHA», CTPOMBille}l CHCTEMY CBOMX TOCYLAPCTBEHHAIX YYpPEeXIAeHHMH
Ha Havadax OypKyasHOrO IyMaHH3Ma, M3BECTHOTO YBANKEHHS K ue-
JMOBEUECKOR NUYHOCTH. DTHM NPHHLMIAM HE COOTBOTCTBOBAJH HH
CNeJCTBEHHLIN Ipolece, HH AyWla STOTO npolecca — Teopus  $op-
MaJIbBEIX IOKAa3aTesbeTB.

Knaccosble HHTEpECH KAIWTAJHCTHUECKOR OypiKyasuu, HHTepe-
Chl X03sHCTBEHHOTO obopoTa, TpeGoBany Oonee KBaJH(HUMPOBAHHO-
PO CYyAa, YeM CIeACTBEHHBIA CYI, ¥ 60Jee PANHOHANLHHX € TOYKH
3peHHst OYpIKyasud DpaBHJ eT0o NesTeNbHOCTH, YeM TeopHa ¢op-
MAaJIbHBIX J0Ka3aTeJIbCTB, OPraHMYECKH CBJ3aHHAS € TaKHMH MeTo-
JaME <«NOKa3blBAHHA», KaK IbITK& B CaMblX pasHOOBDa3HBIX H Ca-
AWCTCKH YTOHYEHHBIX ee dopMax.

Hu cnepcreermeifl nponece, Hp CucTeMa (QODMAaJbHBIX OKasa-
TeJLCTB He O0ECNEYHBANIH B JOJUKHOA Mepe OXpaHul M 3alUMTHl HH-
TEPeCOB OBJIAJEBINEH BJACTBIO NPOMBIIJIEHHOR OypKya3Hu, KOTODas
Hucnpowepria ¢eofaBbHbId CTPOH, 2 BMECTe ¢ HHM Daspylldia H

OJAJbHBE CYL H (eofaibHble NPONECCYaBbHEE NOPSIKH.

Yupenvresmuoe cobpanse 1790 I. OTBEPrIO TEOPHIO (OPMANBHHIK
JOKa3aTebCTB. : ‘

IIpoekt pedopmut, npenmcrasmennstl Koncrmryaure JTjomopou
(26 mewabps 1790 r.), mpemmaraj yHUUTOMMTD NHCHMEHHOE MIPOHS-
BOMCTBO C er0 QopMaJbHBIME HOKa3aTeNLCTBAME H TIOBOXHTB B OC-
HOBY CyIeOHOTO NIponecca TOJNBKO BHYTpeHHee YGexpenMe CYHbH
(conviction intime). Hackonmeko B yMax momefl eme COXPaHANUCH
CTaphle B3CJIAAL, MOXHO CYAHTH IO TOMYy, 970 STO NpPENJIOKEHHE
BCTPETHJIO BO3PaKeHHA €O CTPOPOHEN OTAENBBHIX ¢ jemytaToB. Tak,
_‘_ {Ipromvon (Prugnon), sbicTymasi mpoTs Jllomopa, MOKASHBaj, d4TO
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Ge3 QopMaNBLHBIX MOKA3ATEJBCTB Reao OyfeT NpefoCTAaBNEHO MNpo-
H3BOJTY CyIed.

«Henb3s, ~ rOBOPHJ OH,—TIPELOCTARJIATE OLEHKY MOKAa3aTeNhbCTB
cBOOOIHOMY BOCTIDUATHIO Ccyna (perception individuelle de chaque
juré), TaK KaK CYAbH HE CMOTYT DelLINTb, BHHOBEH OGBHHSEMBIH HJIM
He BHHOBEH, €ClM He OYAyT B COCTOMHHMM OTIMYATE BEPOATHOCTD
(probabilité) or npasponogo6uocTn (vraisemblable), npaBmomomo6-
HOCTBH OT MCTHHbI (Vrai), HCTHHY OT yBepeHmocTH (certilude) m yse-
PEHHOCTB OT OYEBHAHOCTH {évidence)s.

«MOxH0, —— roBopua [IpioHbOR, — pewaTe CyAL0y O6BHHSEMOro,
BLIOHPaA TOJBKO MEXILY JBYMA HEH3MEHHBIMM TOUKaMM: OCYXKje-
HMEM M ONpaBhaH#eM. DT BONMPOCH HEJb3A pEWATh € IUAHCAMH,
oqxacn:.mx JJs MHTEpecoB ofurecTBa W GE30MACHOCTH  HEeBHHOB-
HBIX® 3,

Haxe Pofecnnep NMpoABHA B STOM BOmpoce KovieGaHus, Npelso-
XuB cperHu#t nyTe (terme moyen) peluerus BoOnpoca.

«HyxHo, — cxasan Pobecnbep, — COSNUBUTL KOBepHe, MpHCYLIee
JerafbHEIM JOKAsaTebCTBAM, C HOBEDHEM, KOTOPOIO 3aCayXUBaeT
BHYTpeHKHee yOexiaenue cyapu» 2,

THM BO3paxenusaM JIonop NpPOTHBOMOCTABHN CJELYIOMME IO~
BOIBEl B NOJIB3Y OTMeHb! (DOpMaNbHEIX XOKasarenbeTs: «Korma dakr
CTAHOBUTCH TpPeIMETOM HCCACHOBAHMA CYA4, BCE BHUMAHHE NOJMKHO
6BITH COCPENOTONEHO HA YCTaHOBJeHWH HCTHHBIL, Vimen mecro daxr
MMM HeT — BOT B YeM ponpoc, KakoBel cpencTBa, yToGHl 5TO  IIO-
sHate? EcTh ABa pOZa TaKHX CPeJCTB: ONpeNesMTh 3apaHee, KaKOBH
6yAyT NOKAa3amesbeTBa, C MOMOMIBIO KOTOPHX MOXHO Oymer mno-
SHATh WCTHHY; SACTABATH CYNeH peilaTh Ha OCHOBAHWM 3THX JOKa3a-
TEeJNBCTB, [PHHAMAA HX 32 HEU3MEHHble BeJMUMHBI, HE3aBHCHMO OT
CYynelickoro y6exAeHHMs, MM TLATeNIbHO cOOpaTh M HSJNOXKUTH Ile-
pel. CYAbSIMH BCe CpPENCTBA NO3HATH MCTHHY M IPENOCTaBHTR HX
MHEEMIO M BHYTpeHHeH ouenke cygpe#t. Ileppoe cpencTBO — JNeralb-
Hble JOKAa3aTeJIbCTBA, BTOPOE — MODANBHBIE. 51 YTREDXKA2l0, UTO CH-
CTeMa JIeTAILHBIX JOKA3aTeJbCTR — MeTOX, abCypaHEIl caMm To cebe
(en soi), omacHH# HJjsA OOBHHAEMOTO, ONACHBIA AJA ofumecrsas 3.
o TOuUKa 3pesms Bo3oOManana. 18 smeapa 1791 r. npoext Ilio-
mopa GbL NpEHST. B COOTBETCTBHM ¢ H3JOXKEHHBIMM B . HeM IIDHH-
NUNaMB HHCTPYKu@s 29 centsbps 1791 r. npososriacuia 006sg3aH-
HOCTL CYHeH OCHOBLIBATL DPellleHHE HCKMOYATEJILHO HA CBOEM BHY-

yOex merd.

Crarbss 372 Konexca 3 GOpiomepa IV ropma pesomonsH BOCIPOH3-
BeiA STO NPaBUNO. ¥YTIOJIOBHO-NPONECCYanbHBIR komexce - PpaHIHAH
pasBuR 5TO NpasHao B 3mamemrofl <T. 342 Code d’instruction cri-
minelle 4, OTKyZa NPHHIMI BHYTPEHHero cyiefickoro ybexaenus ne-
pellesl B SAKOHOAATENBCTBA BCEX KATMTAMMCTHIECKHX CTpaH, B TOM
THCHE ¥ B SaKOHOMATEJBCTBO JOPeBOMOLMOHHOR Poccu.

1Hélie, Traité de Pinstruction criminelle, 1845, v. II, p. 815.
-2 Taum xe, '

3 Tau xe, C 316—316.
4 CM. yxas xozexc 8 Hsfanms Dalloz, Paris, 1927, p. 171,
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Pazputie KanuTanusMma B PocCuM, NpUBepliee K TaK HasbiBaeMoOH
snoxe «peluKkux pedopm» koHua XIX Bexa, TPUBEJO ONHOBPEMEHHO
K pebopMe CyZOyCTpOHcTBA M CYHNOIPOH3BOACTBA, IOAHOBJEHHbIX
'B COOTBETCTBHM C HOBLIMH BEfHHAMHE Ha eBponeickuit nax. Cyne6.
Hafd pedopma 1864 r., cosuasmas CyneCHple YCTaBbl M HOBBIH CyA,
OJHOBPEMEHHO ¢ peoprasusanpes KopedopMeHHoOTo Cyia NOXOPOHHA |
JeACTBOBABIIYIO Lo TeX mop B Poccuyu cucreMy (HOpMANbHBIX JOKa-
3aTEJbCTB, HAllgMIYIO CBOe BHIPAXKEHHE B LWTHMPOBAHHLIX YK€ BhILIE -
npapuiax 1. XV, xu. I, Csoza sakonos Poccuickoit Fimnepuu.

Yro coboil MpelcTaBiIaim Loped@OpMeHHBH Cy X H TeopHs GopMams-
'HBIX JOKAaBaTeJbCTB, AOCTATOYHO XOPOUIO H3BeCTHO. YTo6bl KpaTKO
HANOMHMTH 00 5TOM, NPUBELEM XapaKTePUCTHKY CyAa H CyIonpo-
M3BONCTBA, MNAHHYIO OJHHM M3 KpynHeHwHx nedresedt amoxu Cy-
neGuplx yerapo A. ®. Kouu:

«...JocimopcTeoBaBlIas B TPAKTHKE W cmporo ofeperaeMas 3aKOHOM
Teoprsi GOpMANBHBEX XOKa3aTEIbCTH, BIOCH SJIEMEHT
6e3AyIIHOrO MexaHusaMa B palOoTy <CyIbH, CO31dBaNa YroJOBHbLH
cyl, 6eCcCHAbLHEH, B pile CHy4aes, lokapaTh AeHCTBHTEJNLHO
BHHOBHOTQ, HO ZOQOCTATOWHO MOIyWEecTBeHHK N, uynob:n
pasbuTh CYLLECTBOBAHME WYEJOBEKA TIOCPACTBOM CIMAHHA B030y-
KASHWA DpecJelOBanKs C NpeNaBRueM CYAY,—H, OCTABHB €rO B II O«
LO3DeHHUH, 3aCTABUTL ero GOJESHEHHO NepeXUBATHL CTBIY, KOTO-
Pl HM pPasbACHUTH, HH COPOCHTE ¢ CeOR HeJbIA».

«BeigBUraemMoe 3TOK TEOPHEI0 HAa INepBBII IJIAH, XKakK «iyullee
LOKA3aTeILCTBO BCENO CBETa», COOCTBEHHOe IDH3HAaHHE OOBHHAEMO-
T0 — HMEJIO OYeHbh YacTO NaryfHoe BIMSHHE H Ha X0k Aen2, M Ha
ero Hexon. Ha xo a Jema noroMy, YTo 3a4acTyio BCe YCHIMS CJie-
DoBaTesiell HANPaBMANUCh K TOMY, YroObl Tak HJIM MHAYe, [OAYALC
CaAMBIMH IIDOTHBO32KOHHEIMM ClocOo0aMH M IpueMaMH, NOOHUTbCA OT .
OOBHHAGMOTO COSHAHMS W TEM «YHPOCTHTHY JeJo;—Ha HMCXOJ
TIOTOMY, WTO TIpH Macce KOCBeHHBIX YJMK, NP BOMMIOMIed U3 jAena
KUTEHCKOH 1fIpaBie, HO TIpH OTCYTCTBHM 3apaHee IpelyCMOTDEHHBIX,
YCJIOBHBIX, U3MEPEHHLIX H B3BEUIeHHBIX (OPMAJBHEIX I0XKa3aTeJIbCTB,
YMEBIIMY He CO3HABATHCHA 3JI0JeH BBIXOAUN U3 CyXa OO0eNeHHBIM
MM — B JIy4llleM CJiydae — OCTaBJICHHLIM «B IOMO3PEHHH» W 3aHM-
Mas B OOIIecTBe, NpPHBHIKLIEM ObITh «K NOODY YW 3AY IOCTHILHO
‘PABHOXYIUHLIM», IpeXHee H0JI0XKeHHey 1,

PocT HOBBIX 3KOHOMHYECKHX OTHOIUGHHH, JIOMAaBIIHX BeCh CTpoH
nopeGopMeHHOTO PYCCKOro 00LIeCTBa, BAACTHO NpoSHBaBIMX cebe
IOPOTY CKBOSh H3YBEPCTBO KpENOCTHUUECTBa, IIOJMTHUECKOM, XO-
3AHCTBEHHOY, TeXHMUECKONH M KYJBTYPHOH OTCTAJIOCTH, He MOI' MH-
PETBCA € TaKUM nonoxenweM B cyge. OH He MOr He 3aleThb CTa-
PoOro, HopedopMEHHOro CyJa © ero «HeNpaBAoH UepHOH», C €ro asu-
aTCKHM  CYNONPOHM3BONCTBOM, B3STOYHHUECTBOM, INPOCIABJISHHOA
«MOCKOBCKOH BOJIOKHTOH» H IPOYHUMH <IIPEJeCTAMH» BCIKHX <IIPH-
kasHelx H30». Ilog wmanmopoM HOBBIX BesHuf, HOBHIX TpefoBaHmil
JKUSHH 3TOT CYA ¥ CYAeOHHIH  npomecc pPyXHYJaW, YCTYIHB MeCTO

1 Komu, Omun # JeTH cyXeGuolt pedopuer, M., 1914, erp. 94, 16.
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6oJiee KYJbTYPHOMY H JydYile OpraHH3OBaHHOMY Ccyny, 6ojee co-
OTBETCTBOBABIIEMY  TpeOOBaHHAM  HApPOXKJaBUIeHCH  GypKyasu,
CyRy, Oonee TOHKO M HCKYCHO 3alMIIaBINEMY HHTEPECH HOBOTO
KJacea.

Mecro CNENCTBEHHOTO TNPONECCa 3aHAM CMeIIaHHEH npomecc,
COYETABIUHH BJEMEHThI COCTASATENBHOCTH H POSBICKA, TPOIECC, OUH-
IIeHHBIA B 3HAYHTEJbHON CTENeHH OT WHKBH3HUMOHHBLIX KpajHocTeil:
MECTO CHCTEMBI (QOPMANBHBIX HOXA3ATENLCTB 3aHANA CHCTEMa Tak
HA3LIBAEMOH CBOGOAHOH OUEHKM TOKaBaTeNBCTB CyAbel, OMHPAIOLIAM-
A NpH 3TOH OLEHKe Ha CBOEe BHYTpEHHee y6emieHue.

Hopblit npomeccyasbHblii nmopsanok, cospamsbiit 3o Opamumy pe-
POMMOUMEH ¥ PacCHpoCTpaHMBIUMACH BO BTOpol mososure XIX Beka
no Bcelt Empone, eamncTBeHHONl 0CHOBON CymeOHOA AesTeNBHOCTH
#30pas BHYTpeHHee CyieHickoe yGexmenue 1. '

Kuaccryeckot QopMyIHpOBKOH NPHHLHIA BHYTPEHHEro y6exIe-
HUA CYABM ABjAfeTCA TeKeT cr. 342 Code d'instruction criminelle,
raacailed cheayouee: «3akoH He TPEGYET OT NPHCTKNLIX OTUeTA B
cnocobax (moyens), NOCPEIACTBOM  KOTODHIX OHY co3jami cebe
yoexpense; OH He NPeLIUCHIBAeT HM NPABWJ, NpY TOMOLIM KO-
TOPLIX OHH JOJIKHLI ONPENeNMTh NOJNHOTY ¥ NOCTATOYHOCTH MHOKA-
3aTENBCTB; OH IPEANMCHIBACT MM, JYXOBHO COCPEXOTOWMBIIMCH, HC-
cnemosath (de chercher) B raybume cpoell coBecTH, Kaxoe
BTIEUAT/IEHHE TIPOH3BENH Ha MX pa3yM HOKasaTebCTBa, NPencTa-
BIEHHBIE TIPOTHE OCBHHAEMOrO, H CpPeXCTBA (MOyens) ero 3aliuThl.
3aKoH He TOBOPUT KM: «Bbl JIOJDKHBI CYATATH MCTHHHEIM KaxKIbId
daxT, ymocTopepenunf (attesté) TakUM-TO W TaKEM-TO KOJWYe-
CTBOM CBHIETENCH», OH MM He TOoBOPUT Takxke: «He cuwraiire no-
CTATOYHO MOATBEPKISHHBIM TJIKOe NOKA8aTeNLCTBO, KOTOPOe He
-O0YCJIOBJIGHO TAKMM-TO IIDOTOKOJIOM, TaKUMH-TO [JOKYMEHTAMH, Ta-
KUM-TO YHCJIOM CBHJETEJEH MMM TAKHM-TO KOJHYECTBOM  VJMK...».
O ¥UM CTaBHT TOJIBKO OHNMH BOIPOC, KOTOPHIA HCHEPHBIBAET BCIO
Mepy HX ofsg3amHocTH: «ViMmeeTe Ju BRI BHyTpeHHee (MCKpeHHee)
yoexnenue (avez-vous une intime conviction)?s.

STOT NPHHIIMI BIOCHEJCTBHM [epelies BO BCe eBpolelickue 3a-
KOHONATE/BLCTBA, OTKAa3aBIIHeCH OT TeopuH (POopMaNbHBIX J0Kasa-
TENLCTB ¥ YCBOMBIIHE HAYaJ0 BHYTPEHHErO yOexkIeHHst B TOH #IM
WHOW popme 2,

1 «Bo BpeMs BeXmEkOR (paHIy3cROE peBONIONMM HaYasa YILOJOBHOIO Ipollecca
OhM HeMEeHeHH H WPHELMI BHYTpeHHEero yéexnenus (intime conviction) OGwbiax
HPOBOATJIanIeH, OChae TOro Kak (POpMasJbHad TeopHA NOK23aTebCTB IpH3HaHA HE
TOJNIBKO HeJelon, HO ¥ MPAMO BPeIHOI, OGeCCHJIMBAIONLEI0 IIpaBOCYAHe H omac-
HOIO 'NJI? HeBWHHOTO» (Barajzwmsmupos, Yduemme 00 YrOJOBHHIX JOKa3aTelb-
creax, CIIB, 1910, ctp. 85).

® Cwm., nanpumep, § 260 repmasckoro StPO 1877 r. wmm § 261 StPO 1924 r.:
«CyJ oflpejtessieT Pe3yJbTaT HCCIeJOBANMS NOKA3ATEILCTE IO OBOEMYy CBOGOI-
HOMY YO6eXZEeHNI1o, BHHECEHHOMY H3 BCEro cymeGHOrO pasGUpaTesbeTBax.

B VYcraBe yrososHOro CymOTNpou3BOICTBa Lapckoft Pocemm (ax. 1892 r.)
B €T. 119 rosopHnoce: «MupoBOofi CyIbs PelIaeT BOMPOC O BRHEE HJH HEBUHHOCTH
TOTCYARMOrC IO BHYTPEHHEMY CBOEMY YOEMJIEeHRIO, OCHOBAHHOMY HAa COBOKYIHO-
CTH OBCTOATENHCTB, OOHADYMEHHNX LpE CyHNeGHOM pazbapaTejncTBe». Amasorud-
HH cT. cT. 766 B 804 YYC. ; '
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OTOT HOBBIA NPUHIMN OWEHKH CYyLeGHBIX LOKA3ATENBCTB GBI Tec-
HeHIuM 06pasoM CBA3aH CO BCEM XApaKTepPOM HOBOTO YTOJOBHOIQ
npolecca, Kak U O BCeMH BaXXHeHIIMMH NPUHLHUTAMH €r0 NOCTpoe-
mast. M x0Ta mexoTopsle mpoueccyanacTsl, Xak, Hanpumep, ['nasep?,
OTPHLIAIOT CBS8h MeXJAY XapaKTepoM HIHM THIOM YTOJOBHONC IpO-
mecca d METONOM OIeHKM N0KA3aTeJbCTB, 3Ta CBA3b HE INOIJIEKHT
HUKAKOMY COMHeHH:0. Mbl yxe BUIeNH BB, UTO WHKBH3UIHOH-
HHIf npowecc polun TeopHio (OPMAaNbHBIX JoKasaTedncTB. Cam
Inazep He MOXET OTPHLATH, YTO <«IJIaBHblE pPe3yJbTaThl INPOBede-
HUSl UHKBHSHIHMOHHOA HAeHW NOJOKHE!I OBIIM BBIPASUTHCA B VU € HM M
O foKazaTeabcTBax»2: B aroM mnpouecce BCA 3alavya CYAbH
CBOAMJIACh K YCTAHOBJIGHHIO IMOJOXEHHH, NpelpeluaeMblX OUEHKON
I0Ka3aTeNbCTB B COOTBETCTBHM C YCTAHOBJEHHLIMH B 3aKoHe ¢op-
MaJbHBIMM ItpaBusaMu. OTCIONA — YCTAHABJIHBAGOMAS CYAOM «HCTH-
Ha» Oblta HeTHHOR QoOpManbHON, T. €. COOTBRTSTBYIOLLEH
JIHUIb YCTAHABJKBAEMBIM B pPe3y/abTATE MHKBU3HUMOHHOIO npouec-
ca BHeUIHHM, GOPMAJBHLIM OOCTOATENBCTBAM JeJsa, 4 He CaMON Hef-
CTBUTENbHOCTH. HecMmoTps Ha TO, YTO OTpPHUATENLHAA TROPHA HOp-
MaJbHBIX JOKA3aTeNbCTB CTaBHJa ONKOH H3 CBOMX uedel obecne-
YHTE HapOOonblIee COOTBETCTBME CcynefHOrO npuroBopa ¢ HeHCTBH-
TENBLHOCTBIO, CYAhGa STOX TeopuM HHYeM He OTJHMYaJach OT Cy[Ib-
OBl NOJIOKUTENHHOH TEODHM, OJHHAKOBO OGCCHIBHON B Da3pelIeHHH
9TOH sanaun. Hu oTpunartenpHas, HH MOJONXHMTENbHAR TEOPHH GOp-
MaJIbHBIX [OKA3aTeJBCTB He OBIIM B COCTOSHMH O0eCHeYHTh YCTa-
HOBJICHME IIpH nOMOUM CYyRe6HOrO npounecca MNONJHHHON HCTHHEI,
BCErNla OCTaBaBUIEHCs NJs CyZa, NMOJb30BABIIETOCH CHCTeMOR (op-
MAJIBHBIX JOKA3aTEeNbCTB, HENOCATaeMON.

«Teopusa ara...,—4uTaeM Mbl B MOTUBAX K YCTaBY YTOJOBHOTO CY-
pomnpoussoacrea (1864 r.), — He npuHHMMaeT BOBCE B DACUeT JHYHOLO
yOexx JeHus cyash... JTocnencTBIA TeopHd 3aKOHHBIX JOK23aTEJNbCTB
KpafiHe HEYIOBAETBODHTE/bHB. DBecbMa uyacTo, HECMOTPS HZ BCIO
JOCTOBEPHOCTE BHHHEI MOACYAHMOTO M Ha ToJHoe yOekIeHue, CyA,
He ¥Mes B BHIAY TaKoTO N10KA3aTelbCTBA, KOTOPOe 3aKOH IIPH3HAET
COBEPIIEHHBIM, HOJIKEH OrDAaHHYHTLCH OCTABJICHMEM SBHOTO HpPECTYII-
HHKA TONLKO B JIOJ03peHuH, Gojee HJY MeHee CHIbHOM.. Hesasu-
CHMO OT <CEro, HeJib3sl He 3aMETHTD, YTO TEOPUS NOKa3aTeJBCTB, OC-
HOBaHHAs JIMHIL HA UX (OpPMAVILHOCTH, UMeeT He TOJLKO TOT Heo-
CTATOK, YN0 OT IIPABOCYAMS YCKOJb3alOT ONBITHRIE M MCKYCHBIE 3J0-
Jed: OHa, BMECTE C TeM, He INIpPeNOTBpAllaeT M HeCHpPABENJIHBBIX
OCYKAeHUH> 3.

Takoe nosoproe cocrosame pyockodl mopedopmennod, Kax H Beel
TOrAalllHed eBpOMefcKON IOCTHUHE SBHJIOCH, PA3YMESTCH, He Pesylb-
TATOM OLHOT'0 TOJBKO NOCIONCTBA TEODUH 3aKOHHHIX JOKAa3aTeJLCTB,
U HEe pesyJIbTATOM HaXe BCEro CTPOS TOTAAUIHEro IpOLecca, JHIIeH-

1 O;aé T'nasep, PyxosofcTso mo yrosospoMy mpomeccy, CI1B, 1884, r. I, k
cTP. . . ‘ :

2Taum xe, crp. 92. :
3 Llar. no xuare BaamaumpoBa «¥Vdemme o YrONOBHMX [JOKasaTeNbCTBAX»,
CI1B, 1910, crp. 88—&9. '
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HOI'0 TJIACHOCTH, COCTS8ATENbHOCTH, HENOCPeLCTBEHHOCTH, 3alepToro
B NOJNHUEHCKOM 3aCTeHKe, 3apBIBLUIETOCH B OyMaxKHOM NPOK3BOJACTRE,
OTOPBAHHOTO OT XKHBBIX JIOJEH H KUBOH HNeHCTBHTENBHOCTH, HO
pe3ynbTaTOM TOCTOMCTBOBABIUAX B TO BpeMd oﬁmecmemﬁno ~ITOJIATH-
yeCKHX OTHOUIeHHH.

[Ipa rocnoAcTBe pPO3BICKHONG INPONECCa M TeOpHH tboplma.nbmbxx
N0K23aTeIbCTE OTCYTCTBOBaNa JHUHAA JOTHYECKas OUWeEHKa CylIbel
f0Ka3aTeNbeTB,  JIMgHOMY, CYOBEeKTUBHOMY  yOEKICHHIO
CyIAbHd 3Ta TEOPHS NPOTUBONOCTABMANa 06 b€ K TH BH Bl € NPHU3HAKH,
Mo KOTOPBIM CYIbsl 06s3aH Obll NPU3HATHL HIH OTBEPTHYTh Te MY
pHple GaxTH, JaTh MM TO, & He HHOe OObACHEHWE, TOJKOBAHHUE, II0-
HuMaHHe. B CYmHOCTH roBOpA, HH OODbSCHEHHS, HM TIOHHMAHMS (DaK-
TOB, HCCIELYeMBIX CYZOM B 3TOM [pouecce, 0T CyHbH He TpeGo-
BANOCh X HNaxe GOJplle — CyAne OHM BOCHpeIla/mch. BmecTo noHH-
MaHHA CYHbM, BMECTO €ro yGeXMeHHs NeficTBOBaJA TaHHCTBEHHAR
cHvia YOEeRHTCJALHOCTH CaMOro JNOKA3aTeNbLCTBaA.

Kakoe OTHOWIEHHE K MCTHHE, K JTeHCTBUTENBHOCTH MOI ¥METh IpH-
roBop, BLIHECEHHBIH NIOJ BAXAHUEM NOKA3ATENBCTB, O0JaXAOMIMX
TaKOA NDHPOKIAEHHOR CHIOHK, AcHO caMo coboli!

«Hccnenosarens, — nuuier  ['nasep, — JXOMmKeR  VIOBIETBOPATE
IBYM IDOTHBONONOMHBIM TPeOOBAHMAM: £I'0 HU3LICKAHKA IOMKHBI
OBITH NPUJIEKHB H BCECTODOHHH, OH JOJKEH YIepXHMBATBCS OT CO-
CTaBMEHHA COGCTBEHHOIO MHEHHS, NOKAa He 6yNeT BOSMOXHO XJai-
HOKDOBHOR, 00 BEKTHRHOS PacCMOTpeHME M OOCYXIeHHS COGPAHHBIX
MaTePHaJIOB; JHIb TPH TaKOM YCIOBHM H HMEEM MBI INPaBO OXH-
AaTh, YTO OH Y3HAeT MCTHHY» i

Posprcxuoll nponece M Teopusd GoOpMANbHBIX IOKA3ATEJNRCTB  JIH-
A CYX BO3MOKHOCTH YIOBJIETBODHTh 06a 3TH TpeboBaHMA. DTO-
My Melllajli Ipekje BCEro Te NMyThl QOPMABHBIX YCJIOBHH, KOTOpPHE
CBASHIBAJM PYK CYILbH, SAlIHYDPOBSIBAJIA IO COBECTS, y@msam ero
CO3HaHHE. i Lo

Teopus $opMaNbHEIX NOKa3aTE/BLCTB sadom.macr; 0 TOM, qmﬁbl
cyxefickuif NpPUTrOBOP COOTBETCTBOBAJ TAaK HAa3bIBA€MOH IOPHIHTe-
CKO#t NOCTOBEPHOCTH. OTY IODALHYECKY INOCTOBEDHOCTH 3aAIKTHM-
KH Teopuy (OPMAJBHEIX JO0KAazaTeJbCTB ONPSNSNANIH KakK Ty <«Ipa-
BOBYIO JOCTOBEPHOCTb BHHBI, KOTOpas ONHpaeTcd Ha OGIIEeNpH3HAH-
HEIX M O0f3aTelbHLIX OCHOBAHHSX, BCIELCTBME KOMX OHA IpHOGpe-
TaeT OGBEKTHBHYIO OIpelelieHHOCTH 2.

JLoCTOHHCTBO 5TOf TEOpHH €€ 3aUTHUKH BUIeNM HMEHHO B TOM,
gT0 OHAa AKOOBI NPELOCTePeraeT CYABI OT ONACHOCTH «CaMONPOUS-
BOJIBHBIX TOJKOBaHWA» 33aKOHA, OT CHEONPENENEHHBIX CyGDBEeKTHBHBIX
JyBCTB», OOGCHNeUMBaeT JAOKAGaTEeNBCTBAM O0DHEKTHBHOE SHAUSHWE H
TeM caMbiM ofecleudBaeT NPaBHILHOCTE CYNeHCKOrQ IPHUIrOBOpa.
Vicropus noxasana H AOKas3ala MOJHY HECOCTOSTENHHOCTH 3TOH
TEOPHH, OKa3aBlleficss TIpH HOBHIX YCJOBHAX, CO3JAHHBIX DAa3BUTHEM

1T na 3¢ p, PyxoBOfCTBO @0 yroxosmoMy npomeccy, CIIB, 1884, T. I, crp. 14
"2 Bjna IHMHpPOB, YueHHe 00 .YrOJOBHBIX ZLOK23aTeJIbCTBAX, CIIB 1910,
cTp. 53
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KaMHTaAH3Ma, HecrnocoBHOA CJayXHTh Harke HHTepecaM KJjacCa Kamy-
TANMCTOB M OKOHYATEJBHO OOGAHKPOTHBIUEHCS Kak CPeACTBO H Me-
TOZ DACCHeNOBARMSA Y DaspellleRMst CyHNeCHBIX Jell.

Cuauana Bennkas ¢pannysckas OypxyasHas peBOONMSA, @ CHy-
CTH TOJBEKAa INOCae Hee pPAX GYPoKYasHEIX PEBOJIOUMK B APYTHX
eBPONEHCKHX TOCYAAPCTBAX, HAYHHASL C PEBOMOUHM 1848 r., OKOHYa-
TeMbHO 3aKpemumi mo6eny KANMTAJIHaMa, HUCIPOBEeprilero ¢eonais-
Hple TOPSAKH BO BCeX OOMNACTAX MKWSHM, B TOM uuClie H B 00JacTd

IOCTHIIHH,
B stom oTHoiewuu 1848 r. 6pln repeIOMHBIM TONOM
' . f

CTH npasa. | ,

«C 1848 roma, — muurer [asep npo DepManuio, — HACTynaer
BHESAMHEIY IEPEBOPOT: TENeph 3aKOHOJATENBCTBO NPHXOIMT B ABH-
KEHHe, a JATepaTypa IPUHYKIGHA JHIUb CJEXHTH 3& ObICTPOIl CMe-
golt coBbituil... OTHbIHE NpuBieKaeT K ceGe ofuiee BHHMAHWE Dpas-
pellicHHe OCHOBHEIX BONPOCOB CYXONPOH3BOACTBA, KOTOpBIE BO3OYX-
nal0T Bce Gonbluuit B Gonpumi mruTepec, ueM Oonee B obulecTne
PACHPOCTPABSETCS COSHAHHE TOr0, WTO MIET BONPOC O COBJAHMH
ofumrero nJa Beelt [epmanuy yronoBHO-CYXeGHOTON 3aKOHOMATENb-
- cTBas .

Pocr MHTepeca Cpefy repMaHckoli 6ypkyasud K BOmpocaM opra-
HM3AIKH YTOJOBHOTO CyZa H YPOJOBHOPO MNpOUecca Ha HOBHIX Ha-
qaJax NPHBEN B 3TO BpeMA X IUMPOKROR momyaspHocT# (paHIy3CKHX
06pasioB, MO NpUMEPYy KOTOPBIX ¥ Oblia TepecTpoeHa B NEPHOR
1848—1851 rr. cyaebmas cucTeMa pAxa TEPMAHCKHX TOCYJapCTs
(BaBapus, Ilpyccus, Bioprembepr, ['eccenckoe repuorcrso, DBaxes-
ckoe repuorcTeo w mp.). Onmaxo, Teopus QOPMANBHBIX JOKa3a-
TeqbCTB, JHKBHAHRpOBanHast Bo Ppamumw B 1790—1791 rr., npoxoun-
Kaja elle B TeUeHHe MNPOJOKHTEJBHOTO BpPeMeHH Gespasiie/bHo
HapcTBOBATH B IePMAHCKOM Iponecce (BropreMOeprckuit yerap yro-
JOBHOTO cymompousBofctBa 1843 r., Gajewckudl ¥YCTas yroJOBHOTO
cyponpoussoncTBa 1845 r.); apaforHyHoe NOMIOXKEHHE COXPaHAIOCH
7 B ApCTpuM, TIe 5Ta TEODHS lleXXalad B OCHOBe YCTaBa YIroJOB-
goro cygmompomssoactsa 1853 r. (mowrs mo camoro Komna XIX
Beka) 2.

[Mapende teopum QGOPMAMBHBIX J0KAa3aTEJbCTB  PACKPENOCTHUIO
CO3HaHWe CYABH ® HA0 CyAy BO3SMOMKHOCTb OTHDAaThCA B CBOeH
oeATeJbHOCTH Ha CBOIO «COBECTB», PellaTh leJia «CBOOOIHO», B CO-
OTBETCTBHH CO CBOMM <«BHYTPEHHHM YOeXIeHueM>».

Teopus «csobGonuofi cynefickoi coBecTH», «CBOOOZHOTO®» «BHYT-
PeHHEr o YOexIeHus» SIBUIACE He TONBKO TPOTECTOM NPOTHB OYT X
CTeCHEHHH (eoNaNbHOM IOCTHUHYE, HO M JIO3YHTOM, 3HaMeHeM OO0pb-
Obl JmibepanpHOl OypKyasHH 3a HacaxOeHHe H YKDel/ICHHe JIPHH-

i B 06aa-
i

1 'masep, PykoBoacTBo mo yrodoBEOMy mnpoueccy, CI1B, 1884, 7.1, cTp. 138
2 [Ipusuum  CBOGONHOTO CYXEHCKOro ybexnaemus » I'epManmm mnepsuie OHA
[IpoBo3rJalied B OOLIEerepMaHCKOM YCTaBe YIOJOBHOIO CYAONpPOR3BoAcTBa 1877 T,
cT. 260 koTtoporo raacmaa: «O pegysapTaTax CcyxeSHOrC CJeXCTBHA CYX peraer
Ha OCHOBAHHW cBOers cBOGOAHOrC YOEXKIEHHS, TOYSPIRYTOTO W3 BCeH COBOKYI-
HOCTH pa30HpATESbCTBAY. { L - Co Cd s
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nunos OypKyasHOH cynmeGHON IeMOKpaTuM, NPOTHB OKOB (eoxass-
poro M GIOPOKPATHUECKOrO IeCnoTH3Ma l.

B 3Toll TEOpPHH HAUIM CBOE Bh(pAXKeHHE HPOIPeCCHBHBIE TEYEHHUS
0OLISCTBEHHON MBICHH IepenoBoit wacTu OypXKYyaswH, BHEEBIIEH B
cyle INPUCSMKHBIX, COCTA3ATEJBbHOCTH, NYOJMUHOCTH M IJIACHOCTH
npoiiecca TOUKY OmOpel B cBoel Gopbbe 3a madbHellliee pa3BHTHE
KanuTaau3Ma, 3a YKpelJeHue cBoelt OypxKyasHOH, KanuTajucruye-
ckOE KyJanTypbl. Beictynas ot umenm Bcero obuwecTsa, 6ypmxyasus
npuIaBada CBOHM IOCYLapCTBEHUBIM YYPEXIECHHAM Xapakrep Toi
NOJIHTHUECKOH GeCIPHCTPACTHOCTH, O6BEKTUBHOCTH W HEHTDANBHOCTH,
KOTOPLIC TaK YAAUYHO CJYXKHIH ef H IpOLOIKAT B PHALe KamHTa-
MHCTHYECKHX CTpam CJYXHTb €U K ceHyaC B KayecTBE IPHKDBITHS
ee KJACCOBO-3IKCMJIOATATOPCKEX BOXAeneHuH. MasecTtHo, yro B on-
pefeNieHHBIX HCTOPHICCKHX YCJOBHAX OypiKyasus He CTEeCHAeTCH B
LeJSX STOH MACKHPOBKM WallAJHBATL Ha €elst Naxe <«..Macky Co-
nuaausma®» {(Mapkc).

PedopMa aXMHHHCTDALMK H CYNQ, YHHWTOXeHHEe (eOoNalbHEIX IIe-
PEXRHUTKOB ¥ QOPMANBHBIX, AABAUMX ¢poeli GeCCMBICNCHHOCTBIO BCE-
BOSMOXKHBIX NPEANHCABHIL, persaMenTanyil, COCJOBHLIX IPHBHASIHH
¥ T, XL, Obtiig B TO npemsi—& smoxy 40-x romon XIX Bexa — Bce-
oburelt mOTPEeCHOCTLIO, MOTPEOHOCTLIO BCEX KNACCOR, KpoMe (eopas
JOB H IOHKEDPOB, MO0 B TakuxX crpaHax, Kak [epmammsa u Apcrpus,
«pe OBIIO HH OJHOrO Kjaacca, XOTopblii Obp OBl J0BOJEHY»
(QHreannc) CBOMM nonoMenueM. Tpe6opanue xopoulero, npa-
BUNLHOIO, HEIIeBOrO CYZa, CyAa, 6/M3KOro x o6LIeCTBY, NOHHMAIO-
LLers ero HHTepeck!, JAEHCTBYIOILErO He MO NPUHUUNY COCIOBHBIX
NpUBHJErHH, 2 N0 «COBeCTH», Obino B 40-X rojxax HpouLIOro CToje-
THR BCeOBIUMM TpefoBanueM — ¥ O6YpXKYasHH, W KDECTbSHCTBA, W pa-
fogero KJlacca, H MeNKOOYPIKYa3HOW HHTENJHUIEHIHH.

§ 15. Bayrpennee y6exjeHHe W MATePHANbLHAS MCTUHA

Tlpn aHanu3e npolecca PasBHTHA N0Ka3aTeJbCTBEHHOrO IpaBa, KO-
TOPbIi ORI O3HAMEeHOBAH IEPeXOMOM OT CHCTeMbl (OPMANBHEIX NO-
Ka3aTeJbCTB K CHCTeMe Tak Ha3blBaeMOHd cBOOOJHOH OLEHKM JOKa-
3aTeJILCTB, MW CHCTéMe BHYTDeHHero CymeHcKoro yOeXIeHHd,
HeJb3sl YINyCKaTb M3 BUHAY oco0eHHocTeR OOUIECTBEHHO-ITOMHTH-
| 4eCKHX OTHOIUEHHME B KaNHTAJHCTHYECKMX CTPaHAX TOro BDEMEHH.

CwmcreMa cBOGONHON OLGHKH [JOKA3ATENLCTB ONMpaeTcs Ha I[Ipo-
IeCCYaNbHYIO TeODHIO, 'CYLIHOCTh KOTODOH 3aKJI0YaeTcsi B IPH3HA-
HHA MW YTBEPXKIeHMM, YTO OCHOBHO¥ 3ajavyeH CyHma SBJMETCS OTHI-
cKRappe OOCBeKTHABHON, MATEPHATLHOA WCTHHBI, MMEIOILEH, Kak Bblpa-

1 «Ha ogHo#t cropoxe—GypIKyasHs, CO3HARaBUIAA CBOIO CHJY H pellHBNIasacs
He TepueTh JOJee CTECHeHHH, KOTOpHME (eolanbHO-GIOPOKPATHYECKHH Necno-
TABM CKOBHWBaJ ee TOPrOBJIIO, €¢ IPOMHIUNIeHHYIO MPeINpHHMIABOCTD, €8 COB-
mecTHHe peficTeEs Kak KJaacca..» {(Mapkc ¥ dmredase, Com, 1. VI
cTp. 36). , :
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xkaercq ['7asep, 0AMH W3 KOMMEHTATOpPOB 5TOH TeopHH, Bceoluree
SHaueHne.

«O6¢cToATensCTBE, — TOBOPHT [ J1a3ep,—Ha KOTOPHIX CYI OCHOBLI-
BaeT CBO€ pellleHHe, NOJKHbI ObITh MCTHHHBI. TakKasg HCTHHA HE MO-
XKer OblTh ¢QopmanpBoft (formelle), T. €., ¢ OOHO# CTOPOHBI, HCTH-
HOH, KOTOpas MOKOUTICA HA NPOHU3BOJBHBIX NPH3HAHHAX CTOPOH, AeH-
CTBUTEJIBHO HMMH CHENAHHLIX HKJIH Xe IpeAloNaraeMelX (Hemocpesn-
CTBEHHO HNM KOCBEHHO, B IOJOXHTEJLHOM HIM B OTPHLATEJBHOM
CMBICJIE) CaMBM S82KOHOM HA OCHOBAHAM U3BECTHBIX neficTBul, W,
C JPYTOR CTODOHE!, 3HaueHHMe &€ He OTPAHHUABAETCH 3aJavaMu XaH-
HOrO YTONOBHOIO JHena (Cy0beKTHBHag HCTHHA), HO TaKasd HCTHUHA
pomkHa ObITh O0BEXKTUBHOM, MaTepHANBHOH, HMeouwel ®sceoburee
SHaueHue» . | ot

To, uTO Cyabs y<TaHaBAMBaeT (TIpU3HaeT WM YTBEpPXKIaeT),
DOJIKHO COOTBETCTBOBATH HMCTHHE, AOJXHO ObiTh HeTHHOK. Ho nas
9TOr0 HeOOXOAMMO, YTOORI caM C<yabR yGeluics B IeHCTBHTENBHO-
et obcrosrenseTB Aena. Cyapd, paccMaTpHsas OOGCTOSTENLLTBA
flenla, COCTaBNNLT Cede MHEHHe O CTelleHH BEPONRTHOCTH MMM JOCTO-
BEPHOCTH COOBITHS; IPH 5STOM CYAbA MOMET IDHIHATL HaxHoe 00-
CTOATENHCTBO HeHCTBUTENBbHEIM (CYIbR yOeXiaeH B ero IeHcTeu-
TENBHOCTH), MM EHeleHCTBHTeBHLIM (CYyRba yOeIeH B ero HemxeH-
CTBHTENLHOCTH), WJIH HE TeM HY ADYTHM (CyAbS COMHEBAETCH).

«Y 6ex IeHre, NpeNonoXen e, COMHOHME, B CBOK Ouepelb, Ipen-
CTABJSIIOTCH HM3BECTHONO pona OOCTOATENLCTBAMH, & HMEHHO COCTOS-
HUEM IVIIH, KOTOPOE Mbl He MOXKEeM BBLI3BIBATH IIPOH3BOJLHO, HO KO-
TOPOe C HeOOXOJHMOCTBIO 3apOXIAAETCH B KaMAOM YeJOBEKE; IIO-
CleIHHH OOBIKHOBEHHO NOXYHHAETCA IOZOGHOMY COCTOAsHHIO Ges
BCSKON NPOBEPKH €ro M JIOJIaraeT €ro B OCHOBAHHE CBOHX DeLIeHHH,
3Had, UTO 3aKOHBL! MEBIILIEHUS, KOTOPBIM OH YysBCTByeT cels NMOAYH-
HeHHLIM, HeHCTBYIOT NOMHMMO €0 BOJR H 00eCneyHBaloT BepHOCTh
€ro BUEYATVIEHHH» 2,

31ecs BaxHO OOpDATHTHL BHAMAHHWE HA TO, 4TO, IO MHERMIO INpeX-
CTaBHTEJeH TeODHH BHYTPEHHETO YOeXIeHMs, NPOIeCt BOSHHKHOBE-
HHS H GODMHDOBAHHS 3TOr0 yOeXIeHWs HPOHCXONHT B 3HAYUTE Hb-
HOR CTemeHy CTUXMAHO # O0e30TYEeTHO, IOMHMO BOMH YEJOBeKa M
Ge3 BCAKORE C €U0 CTOPOHB! NIPOBEDKM AeHCTBHUS 3aKOHOB MHAIIIjM-
HHSl, B Pe3yJbTaTe H3BECTHODO COCTOSHMS <IYIIH».

Hcxomsa u3 TOTO, YTO B OTHOIIEHHM IIPOMCINECTBHH, OTpaHHYCH-
HbIX BpPEMEHEM ¥ MeCTOM, — @ HHBIX IIPOHCLISCTBHH, Kak H3BeCTHO,
He ObiBaeT, — He CYyINecTByeT Oe3yCJiOBHOH, MaTeMaTHUYeCKOH, afo-
DHKTHYECKOH INOCTOBEPHOCTH, HO HAaYUMBIIHCH INpeHeOperarb COMHe-
HHAMH ® CKENTHUMSMOM, UYeJIOBEK HINeT OTBeTa Ha IOCTABJCHHBIS
Iepes HMM B CYde0HOM NpOIecce BONPOCH, NMPUCJYIINBASCh K [OJO0-
Cy CBOeH COBECTH. ° |

1 Glaser, Handbuch des Strafprozesses, 1886. Ects CCKH nepesox
A, Jlmxauesa — «PYKOBOZCTBO 110 YIOJOBHOMY IIpOLECCY» (CH%, 1886). IlpoTtes
NPHHNMANA MaTepBaJbHOK ACTHEH cM., Banpumep, Dim (Hélie), B pyccxofi suTepa-
Type — Muaxafinopoknfl, oM. sHXe.

* I' nasep, PykosoucTeo no yronorsoMy mpomeccy, 1886, 1. I, sum. 11, erp. 4
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«B sToM  cMeicne, — roBopuT  [71asep, — ocHOBaEMe  pemrenus
CYAbH “JRXKHMT B €ro CBOGONHOM PayBomoM yGemmeHuu (conviction
intime)». '

[nasep W ILpyrHe CTOPOHHHKH 3STOH TEODHMM NOHMMAIOT, ONHAKO,
YTO TAKOH TE3HC 3BYUHMT CJIMIIKOM NAPAfOKCaJbHO, CJHIUKOM CYy6h-
eKTUBHO H HEONPENENEHHO: OJHO HEH3BECTHO® («peilieHues) onpe-
JeJfeTCH APYIHM HEH3BECTHBIM («KyOeKIeHHes»).

['e BBIXOX ¥3 STOrO NPOTHBOpeuMa? ['71a3ep Ha 3TOT BONPOC OT-
pegast: «I'OCYJapcTBO MOMET HCIOJHHTB STY 3ajauy ABYMS NyTH-
MH: HJIH OHO MOXKeT TpebGosarTh, uToOBl CyAae6HOe pelienwe ObLIO
BLIPAMEHHEM COIVIACHOrO yOeIeHHS MHOLHX JIHL M, NPWTOM, TeM
Gosbluero umcsia, ueM Baxmee meno {je wichtiger die Sache ist),
WM e [OCYAapCTBO MOXKET NPUHATD MEpPHl K TOMY, UTOGH CyIbM
CTPOHIH C€Boe YyGBeHAeHHE HA JOCTOREPHBIX OCHOBAHMAX, [10MYHHUE
nocjeNHue NEHCTBHIO IOPMUNYECKHX NpaBui» 1.

Bropoft nyTh — NyTh cHereMb! QOPMaIbHRIX NOKAa3aTeNbeTB — 10~
Kasan MOVIHYI) HECOCTOATENBHOCT: B PEUISHHH IIOCTABJEHHOX safja-
uit, [1epBLIH TYTh - NyTh HCKAHMA HCTHEL! B GE30TUETHBIX HACTpOE-
HUSIX HJTH BROCYATNEHMAX HE ONHONO CYLbH, 2 HECKOJBKHX CyNeH —
HHYEro HOBOCO B €0 He BHOCHT, TaK KaX KOJHYeCTBO Cynxef —
OAMH HJIH HEeCKONbKO Cynell — Inena He MeHser.

TIpHXOAHTCA MCKATH TOWEK ONOPH BHE OTHEIBHBIX CYOHEKTOB,
B OOBEKTHBHEIX ¥ NOCTATOUHBIX OCHOBAHMAX, KAKHMK HBISKOTCA 06-
CTOATENHCTBA, ROCTOBEPHEIE M CTOSULME <B TAaKOM OTHOIUEHMW K
TeM, AEBCTBHTENLHOCTD KOTOPHIX HYXIAeTCd B YAOCTOBEPEHHH, YTO
NOCNEeAHAS BHITEKAET H3 IepBHIX» 2,

Tak 3Ta TEOpHA DNPHUXOIMT K N OKa3aTenRbCTBAaM, Onpeje-
T8 MX KaK «COBOKYIIHOCTb OCHOBaHHH y6exIeHHA B NEHCTBHTENb-
HOCTH OOCTOSATENbCTBA, NOLJEXKANIETO YAOCTOBEDEHHIO IO XAHHOMY
nexy» (I’ masenp).

- Orpeprasi Kakue Ol TO HH GBUIO NPEAYCTAHOBJEHHEE 3aKOHOM
NPH3HAKW [NOCTOBEPHOCTH H 3HAYMMOCTH NOKa3aTENbCTB, HOBAsl Te-
OpHA KaYeCTBO JOKA3ATEJHCTB NMOCTaBHJIA B MCKJIOUHTENBHYIO 3a-
BACHMOCTh OT JIMYHOH OIEHKH <CYIbW, — OT OLGHKH, OCHOBAHHON
JHIUb HA 3aKOHAX JIOIHIECKOro MBINIEHEMS M HOPMAaJbHOTO BOCIDHSA-
THA JeACTBHTEJINHOCTH.

«Y6exaenne, — ropopur npod. POAHUIKHE, IUTHPYA MHEHHS
cocraButenefi CyneGHBIX YCTaBOB, — HE 3HAET JHPYrHX 3aKOHOB,
KpoMe YKasaHui pasyMa W BHYLIEHWH COBECTH».

«Ouenra [OKa3aTeNbCTB €CTh YMCTBEHHAas HeATeNbHOCTH, pas-
PeIIAIONIAsiCd COMHeHMeM W yOexJenueM» 3, —roBopaT panee
npod. Pokuruxuli, OTTPIHMYHBAA OLEBKY NOKa3aTeNbCTB MO BHYT-
peHBeMY YOeXJIeHKIO OT OIleHKR 110 BTeYaTJICHUSM, KOTODHIE fBJA-

*Tnasep, PyrosoncTeo mo yronosnomy npouneccy, CIB, 1886, r. I, sum. II, '
crp. 6. ~
:Tam xXe, crp. 7. :
3@okmmngri, Kypc yromossoro cymonpomssoxcrea, CITB, 1899, 1. II,
crp. 216. o :
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I0TCH, MO €r'0 CA0BaM, NPOAYKTOM OXHHX JHIIh YYBCTBEHHBIX BOC-
HPHATHH, He NPOBEPEHHBIX YMCTBEHHBLIM TPOUECCOM. h

BayTrpennee y6exneHnue, no 3TOH TEOPHUM, NPEHCTABJISETCH MepH-
TOM <«YTONOBHO-CYHeOGHOH IOCTOBEPHOCTH», O3HAUAIOLIEH <«HpaB-
CTBEHHYIO OUEBHIHOCTB®, T. €. TY BBICOKYIO CTeNeHb BEPOATHOCTH,
npu KOTOPOH «BjaropasyMEBIl YEJOBEK» CUHTAET YXE BO3MOXKHBIM
nefCTBOBaTL B CJydYasix, Korga <«cyinb6a COOCTBEHHBIX H CaMbIxX
BBICIIHX €T0 HHTEPECOB 3ABMCHT OT pelIeHHS BONpOca O HOCTOBEp-
HOCTH (PaKTOB, OOYCJOBNMBRIOLIKMX CaMbIH 2KT DeIIEMOCTH» .

Takyio xe GopMyJHpoBKY BHYTPeHHero yOeXIeRHs, Olnpelxense-
MOT'O HpPaBCTBEHHBIMH HayaJaMi <«O6JaropasyMHOro uejopeKas, MbI
HAXOJAHUM H y APYrdx CTOPOHHMKOB 3TOH TEOPHH.

Tak, Cuyuesckuil oupejeqser BHyTpcHHee YyOexIeHHE Kak H3-
BECTHYIO CTeNeHb BEPOATHOCTH, HMEHHO -—— KaK BBICIUYIO €e CTerNeHb
MM BO BCAKOM CHyude TAaKylo, NPH KOTOpOH «6jaropasyMHubil ve-
JIOBEK®» CUHTaeT JOKa3biBaembld (hakT JocToRepHbIM. Pasnnunan
CTEMeHh HOKA3ATeJLCTBEHHON cuabl, no Mmuenurr Cayuesckoro, oT-
THYAET TOHSTHE YIOJOBHO-CYNEOHOH BePOATHOCTH OT YroJoBs-
HO-CyAebuoli xocroBepHoOCTH. [lo CayyesckoMy, YrOJOBHO-
cynebHas JDOCTOBEPHOCTh €CTh «HWUTO MHOe, KAK Takas CTeneHp
BEePOATHOCTH, BLITEKAIONAA H3 MNPeACTABJNCHHLIX HA CYAe JA0Kasa-
 TeJbCTB, KOTOpas cnocobua NpUBECTH CyAbIO K YBEDPEHHOCTH B TOM,
YTO Npolioe COOBITHE, COCTARJAIOIIEE MPEAMET HCCJASLYEMOro Je-
Ja, EMeJI0 MeCTO B JeHCTBHTEJBHOCTHS 2,

Orgeprasi, Kak H Ipyrue CTOpoHHHKH sToit Teopum (Bsm, Ina-
sep, laxapus, Dbayep, ¥Yunss, Baaaumupos, Poiinuuxuil, TansGepr),
Ce3yCJOBHYIO IOCTOBEPHOCTL CYAEOHBIX IOKa3aTENbCTB H INOJHYIO
HECOMHEHHOCTh B obnacT cymefHoro uccaenosanng, Chayuenckup
rOTOB YIOBJETRODHTbCA JIaxKe TEM OTIAaNEeHHBIM NPHONHXKEHHEM X
HCTHHE, KOTOpOe, N0 €ro MHEHHIO, COCTaBJIAeT OPraHH4ecKyr oco-
GeHHOCTDL MJIH OpraHHyeckoe cBOHCTBO «4esoBegeckoro (T. e. 6yp-
}KyasHo-BOpSHCKOro.— A. B.) npasocynus»(!).

Henp3a Be 3aMeTHTh peIlaOIIerc BJIWAHHA Ha (ODMEPOBAHHE
JeXKaIIUX B OCHOBe OYpXKYya3HOH TEODHH BHYTPeHHero ybOeXIeHHf
B3MJIANOB HACANHCTHUECKOH ¢autecodum, ormparurefics ma yyeHHd
IOma, Bepxmu, Kanra. Bausswe sToft dunocodus, oTpuimaroues Bo3-
MOXHOCTE IIO3HAHMS «BeleH B cebe», UCXOLAWEH W3 MDH3HAHMS
OTHOCHTEJBHOCTH K HENO3HaBaeMOCTH BHELIHEro MHpa, CKasblBaeT-
cd B 0DJNacTH NO0KA3aTENbCTBEHHOrO MNpPABa B TOCIOACTBE M3JOXKEH-
HBIX BBIIUE B3[JVIAAOB' HAa JOCTOBEPHOCTH JOKA3aTeNbCTB, Ha COLep-
JKaHHe MaTrepHasbHOH HCTHHEL

3apaxennble QUIOCOPCKHM CyGHEKTHBH3MOM, YUEHBIE-IPOUECCY-
anncTel KoHa XIX Beka u ocofenHo Hauasa XX Beka BCIO 3afauy
CyZ4eCHOTO pelIeHHs CBOAAT K CYG'beKTHBHOX YBEDEHHOCTH CYAbH

1B i714a IHMHDOB, YueHHe 06 VrONOBHBIX measa*re:mcfaax, CIiB, 1910,
erp. 14.

®Caywesckuit, Yuebunk pycckoro yromossoro mpomecca, 4. II— Cymo-
npoH3BoAcTBo, 1892, crp. 139.
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B IPABHUJILHOCTH CBOEro peulenust. l'onopa o6 06BHEeKTHBHON, MM
MaTepHaJbHOM, HCTHHE, OHM JAJeKH, ONHAKO, OT HDPH3HAHHUS BO3-
MOXHOCTH YCTA4HOBHTh B CyLe0HOM InpolLecce HeCOMHEHHYIO, afco-
moTHY!o HCTHHY. OHE TrOTOBBI JOBOJBCTBOBATBCH 60Jee NPOCTHIM
d JEerKdM JeJIOM — NoJiyueHHeM Oe30TYeTHBIX, HENPOH3BOJLHEIX,
UHTUMHBIX M T. Il. BleYaTJeuuil. |

B moONHOM COOTBETCTBHH € STUM GUIOCODCKHM arHOCTHIHMIMOM
GypxyasHple IOPHIHYECKHE IIONBl HJH IOJYNONBI YTBEPKIZAIOT, UTO
B 0ONaCTH CYXe6HOr0 MCCNeJOBAHUA «O TONHONH HECOMHEHHOCTH He
MO2KeT OBITh M PEUH», UTO «B Henax CyleOHbIX CYAbS BBIHYKIEH, II0
HEeCOBEDIISHCTBY CpPeICTB UeJIOBeYeCKOro mpaBoCylHs, H0 Heobxo-
AHMOCTH YJAOBJETBOPATHCA JHWb 60Jee UIM MeHee BLICOKOH cre-
IeHBIO BEPOSATHOCTH®!, YTO «0e3yCJIOBHOH JOCTOBEPHOCTH HET M He
MoxeT OblTh B 0O/ACTH NPABOCYMSI» 2 W UTO B CHAY STOrO cynebuoe
pelleHre BCeria ABJIACTCH JIHMLIL HEKOTOPLIM NPHOIMMKEHHEM K HCTH-
He, TAK KaK pelUenHe, N0 KOHUA HCUepPNLIBAIOUee IIPOLeCCYaNbHOe
OTHOWEH e, — MALAJ (IPABOCYAMS ~ IPAKTHUECKH HEeLOCTHKKUMO 3,

B cpere Takoro pojaa yTreepxKieHuil camoe noJoKeHHe o6 ycra-
HOBJIEHHM OOBEKTHRHON HCTHHLI KakK Uend cynebHoro npoiecca
NPeACTABNACTCH BECLMA YCJOBIBIM. 3Ta HCTHHA npw Bcelt cBoeld
«O0LEKTHBHOCTH® OKA3BIBARTCH BECHMA OTHOCHUTENBHOM, OTHOCHTENB-
HO XOCTOBEPHOH,

Orciona — yTBEPKICHHE He TONMBKO o0 OTHOCHTEJABHOCTH M
OTPAHHMEHHOCTH CyAeGHOro HCCIeAOBAHMA, IOKOSWeroca 6GoJblle
BCEIO HA «UHCTHHKTHBHOM yGexpenuu» (BraxuMupoB), Ha MH-
HEMyMe COMHeHdft ¥ T. I, HO M YTBepXKJAeHME O INOACO3HATEJbHO-
CTH, BT HMHTYHTHBHOCTH, CyZeOHOTO DEeIeHHS.

B nmanpmeiiiueM Mbl BEpHEMCH K BONPOCY O MaTepHaNbHOH HC-
THHE, OObEKTHBHOM 3HAYEHMH MHOKAalaTeNbCTB M CYOBEKTHBH3ME CY-
mefickoro pewenus. Cefiyac OrpaHMUMMCS CKa3aHHBIM, YTOOLI IMOKa-
3aTh CBfA3b MEXAY ©OHJIOCOMCKUMYU NPUHNMIAME OYypiKyas3Hol Hay-
KM M NPHHIUMIAMH OypXYasHOr'0 JOKa3aTeJbCTBEHHOrO IIpaBa, OIH-
PAIOILEroCs, KaK Mbl 5TO BHZAENH, Ha OOLIYIO AJIsE HHX METOLO0JIO-
YHYECKYy1O IOYBY. ‘

Yyenue 06 OTHOCHTENBHOH UEHHOCTH TeX HMJH JPYrHX [oKasa-
TeNbCTB A OYpXKyasHoOH IOCTHMIMHW HIDAET pOJb H3BECTHOIO
3acJOHa INpOTHB OOBMHEHMI B HEOOBEKTHBHOCTH CYNeOHBIX IPUTrOBO-
pOB H pelUeHHH, BBHOCHMBIX OYDXKY43HBIMH CyJaMH. OTO YyYeHHe
UrpaeT BMECTe C TeM M ONpejelleHHYIO DONb B MaCKMDOBKE KJac-
COBON CYI{HOCTH OYpKyasHOH CHCTeMBI JOKa3aTenbCcTs M BceH Oyp-
XKyasHOH IOCTHILHH.

PexjlaMupys «BHYTpeHHee yOexJeHHe» KaK KpuTepud cynebHO-
ro MCCHJOBAHMA, 3STO YUYEHHE CJOBAMH O «CHPABELJHBOCTHY,
«HPABCTBEHHOCTH», «HPABCTBEHHOH YBEPEHHOCTH», «HPABCTBEHHOM

! Cayuepckul, Vue6HHK PYCCKOTO YrOJOBHOrO Impomecca, . II-_—
CynxomporssoacTeo, 1892, crp. 138-—139. .

* TanbGepr, Pycckoe yroaoBHOe CYLONPOm3BOHCTBO, 1891, T II,' erp, 83.

3 Cy, Poawn, YronosHoe cylompoussofcerso, 1916, msp. 3-8, c1p. 519
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HayaJges, «CBOOGONHOM VOeXTeHWM» ¥ T. . NPUKPBIBAET KJACCOBYIO
NeNeYCTPEMIISHHOCTE OYpKyasHoro cyja. OHuou MACKMPYET HCTHHHbIE
KJIACCOBO-9KCILI0ATATOPCKMe Il CypXKYasHOH IOCTHIAY, CTpeMs:-
mrefics He K «MATepHaJbHOH HCTHHE» H He K «IOPHIMYECKOH MHCTH-
He» W Boobule He X Kakoi-nuGo MCTWHE, a JHIL K Hauboiee s¢-
GEKTHBHONR SalfHTe KJACCOBHIX MHTEpecOB OypiyasHH.

§ 16. Teopns «6aaropa3’yMHOro yejopexa» # npobaema
, COpaBeAHBOCTH ‘

B 5TOM OTHOWGHME OYeHb XapDAKTEDHA AaNeMISAUMs KJIAICCHKOB
9TO# TeopHH K <«OnaropasymHoMy wemoBexky» (Bnazumupos, Cay-
YeBCKWH) HaM K <«cpenHeMy uvenopexy» (Cunaftckuii).

«IIpaBo, — guraeM ™Mbt y npo¢. Cuuaftickoro, OZHOr0G H3 ano-
JOreTOB TEODHH STOr0 «CPEAHEr0 4eJIOBeKa», — KaK COBOKYNHOCTH
OOIIMX HOPM, TpPeJHaSHAYeHO INA SallMTHl NPEHMYULECTBEHHO MH-
TepecoB OOJBIIMKCTBA JIOLEH, KOpOUE —— HHTEPECOB CpeJHEero
yenoBeka Cpexuuit yeJoBeK CJAYXHT MacwmiTaloMm B TBOpHecTBe
rpa¥naHckux BopM.. CpelHHH YeNOBEK eCcTb, B CYLIHOCTH, 4eJo-
Bex GoNbIIMHCTBA HaHHON o6WecTBEeHHOHA cCpeanls i,

Anennsauua X 9TOMY &CPeAHEMY  UeNOBEeKY® TIPaXIAHCKOro
npaga, Kak M X «BraropasyMHOMY UYEJIOBEKY» YILOJIOBHO-NIPOLECCY-
aJlbHOTO NPaBa, HMEET CBOeH UEeJbI0 3aTyWIeBaTh KJacCOBOE CO-
JAEDXaHHe M TOrO M IPYroro npapa, HNPHUKDPHITE HX KJIACCOBOE JMIO
MaCKOH HHTEpecOB GONbUIMHCTBA JHOXEH JaHHOTO <KYJABTYPHOrO
rocyxapcrsa». Turetnule yeuma! Haxke npod. Camafickuil BRIEYKIZEH
Beneld 3a Bepuredrom npwsHaTth, 9TO «B TipaBe HaXOXAT cebe BHI-
paxeHwe @O TIPDEHMYIIECTBY BO33DEHMS TeX COCJOBHH, KOTOpPHIE
MMEIOT B HEM HAHGOJBINHE WHTEpec»... ® HawGONbIIVIO BOSMOMKHOCTH
nobuthest nas ceGa mpaBax 2. |

«BnaropasyMHslff yesloBeK», M0 BHYTDEHHEMY <«YOeXIEHHIO® CBO-
€My HJH [0 CBOCH <«COBECTH® OTHPAaBJAAIOIIME Ge3paboTHHX Ha
TAJIBOTHHY HJH HAa KaToOPry, — 3TO BCe TOT XKe «O6jaropasyMunl
Oypxkya», o KoTopoM Mapkc mHcan B <«BoceMmagumaToM 6proMepax
crexyiomee: «BypRya, a mpexjme Bcero Bo3BeNeHHHE B rocynap-
CTBEHHBIe MYXH OYpxKya, JHONOJEAET CBOIO IPAKTHYECKYI0 TOX-
JIOCTh TEOPETHYECKOH BBHICOKOTMAPHOCTBION 3,

Teopus «BHyTpemHero yGexienHsd» B pyKax GypaKyasud HrpaeT
HMEHHO 3Ty pOJIb «TEOPeTHHECKOH BBHICOKONADHOCTH®, NpeNHA3HA-
YeHHO# NPHUKPLIBATH <«NPAKTHIECKYIO MNOLJNOCTE® OYpPKYasHH # ee
YTHeTaTeJbCKOH Cyne6HOR NOJHTHKH.

ToBops 0 6ypXKyassofl OCTHIMH B GYPXKYasHHIX CYLbsIX, He CJe-
RYET, pasyMeeTcs, BRafaThb B YNpPOIIEHYECTBO, NMPEACTABINA Me0
Tak, 9TO TCOPHA <BHYTDEHHEro YGeXIEHHS» CO3HATEJBHO BOCIIPH-

—_— |
‘!Camakcxnift, Pycckoe rpaxmanckoe mpaso, Kues, 1914, pum. |
crp. 21—22. :

*Tam xe, crp 25. .

®Mapgc 8 38reasc, Cou, 1. VI, c1p. 376,
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HEMAETCH KamAblM OypKyasHRIM CYAbedl XAK JHUEMEpHOe cpefl-
CTBO 3alIUTHI HHTepecoB Oypyasuu. D10 He Tak. MoXHO npex-
cTaBuTh cefe OTHENLHBIX OypXKyasHEIX Cylell, nogob6HBlX MOJLEPOB-
CKOMYy repolo, Heé B3HaBlUeMy, YTO OH TOBODHT Ipo3oil, He XOmIy-
‘CKAIOLIHX JaxKe MEBICJIM O TOM, YTO MX «ybexjJeHue» M HX «CIIpa-
BeAJHBOCTE® NHTAIOTCS COKAMH KJACCOBOH NOYBLI KanuTaJHCTHYe-
ckoro oburectsa. Hexoropele w3 mux K06pOCOBECTHO AYMAIOT, YTO
OHH IEHCTBHTEJBHO OCYLIECTBJSIOT CBOEH NEATEJBHOCThIO ofnie-
CTBEHHO-TIONIE3HYI0 QYHKUMIO, YTO OHM MEHCTBYIOT BO HMs «HApOLa»
¥ «HADOIAHBIX HHTEPECOB®; HEKOTOpHIE — BEPOSATHO, TAKHX HeMaJo —
NeHCTBYIOT A@HCTBHTEJLHO YOeAeHHO N0 Bcel CBOell «ChmpasemnH-
BOCTH®, TIO «COBECTHY». -

Mapke no aHaJOrHYHOMY BOINPOCY MHCAN O MeJKOA GypKyasuu:
«Bpio Obl, ONHAKO, OrDAHHMYEHHOCTHIO AyMaTh, 6YATO Menkas Gyp-
MYA3UA COBHATRNLHO CTPEMHUTCHA OTCTOSNTL STOUCTHUECKHE KN8accoBLI
uHTEpeC, .. TOUHO TaK Xe He CMeLyer JIyMar, 4YTO BCe He-
MOKpaTHYeCKHe  npelcTaBuTenH — shopkeepers (naBouHukH) HaH
MOKJMOHHHKY Napoyuuxos. ITo ceoeMy O6pasoBaHuio M HHAMBHIYaNdb-
HOMY TOVIOXKEHMIO OHM MOTYT OLITh JANEKM OT JaBOUHHKOB, Kak Hebo
oT eMM. MX nenmaer npeAcTaBUTENAMH MeJKOR SYpIKyasuM TO, 4TO
HX MHICTE He BBIXOAHT 3a Npeesbl MH3HeHHON OGCTAaHOBKH MeJl-
KOA GypiKyasHH, YTO OHM IO3TOMY TEOPETHUECKH NpPHXOIAT K TEM
Ke 3azayaM H peLIEHHAM, K KOTODEIM MeJKHH 6ypxya NPHXOTHT
npakTHYecKH, O6narofapsi CBOHM MaTepHAaJbHLIM HHTEpecaM M CBO-
eMy OOIIECTBEHHOMY NOJIOXKeHHI0. Takoro ROOGIe OTHOLICHHE Me-
KAy MONMHTHYECKHMH M JHTEPATYDPHBIMH IpeiCcTaBH-
TeJAMH KJacca H XJacCoM, KOTOPHIH OHYM NpelCTaBJAIOTS 1.

B srof OGaectsiied XapaKTEpPHCTHKE MIeOJNOTHUECKOH IPHPOAH
«MOJUTHYECKHX NpeicTaBUTeNeH» HaHHOIO KJacca, MOJYyYAIINHX, KaK
A KaXAbH HHAMBHAYYM, CBOX HyBCTBa # B3TJANBl IyTeM TpamHUHi
H BOCTIMTAHHSA B COOTBETCTBHH C YYBCTBAMH, HIIIO3USAMHU, MOHATHAMHA
H MHPOBO33DEHHEM, BO3BLIIIAIOMIMMCA Hax JMamHoH dopMo# cob-
CTBEHHOCTH, 3aKJIouaencss oOBSCHEeHMe M npouecca (HOpPMHPOBAHHA
B CO3HAHMY HJH B «AYIle» CYIbH €TO <«BHYTPEHHET'0 YOeXICHHMS.

ITO0T mpouecc gocrarouHo cnoxed. Hecomnenno, B ¢opmupoBa-
HHY «BHYTpDEHHero yOeXIeHHS» CYAb¥ HO TOMY HJM HHOMY KOH-
KPeTHOMY JeJiy pemiaioulee 3HayeHHe HMEKWT ero obilecTBeHHLE,
MOJHTHICCKIE, MOPAJIHHLIG IIDHHIHNE KJH BSTJMAHl, €ro MHPOBO3-
3peHHe, TPABOCO3HAHUE, €0 HWAEOJIOTHS.

B xaxpoM nNpHTOBOpe HJM DPEUIEHUH, TPUHATOM Cylbed, orpa-
XKaeTCd ero NYXOBHOE «s%, SBJSIONIeecs] B KOHRUHOM HTOre pesyhb-
TATOM WM IUIOAOM TOCHOJCTBYIOIIMX B xawHoM ofiiectse muretd,
TOHATRH, B3rNIALOB, NPEACTABJHIONINX CO0G0H B CBOIO oUepelb OTpa-
KEHHe TOCNOACTBYIOIIHX B 3TOM OOIlEeCTBe IPOHSBOACTBEHHHIX OT-
HOIIeHHH. '

Teoprsi <«BHYTpeHHeTO YOEXKIEHHS» BNOJHE TapMOHHDYET CO
BCeM CTpoeM oOOIecTBEHHHIX OTHOWNEHMH Oypxkyasmoro o6uiecTBa,

1t Mapxe # 3Ereanc, Cos, T VI, em 340360,
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TOJIBKO UTO PaCKPerroIeHHOr0 @ OCBOOOXKISHHODO OT HyT deona-
maaMa. Ona BIIOJHE COOTBETCTBOBAJE MHTepecaM OYDXKYasHH, KOTO-
.pasi, CTaB y BJACTH, IIHPOKO M T'DOMKO NPOBO3IJacH/A B XaduecTBe
/OCHOBHO#l HOpPMBI CBOero oOUIecCTBEHHOrO H XO3ANCTBEHHOrO IOBe-
nepust npuHuMn «laissez faire, laissez passer», 03HAYABWHE BO3-
MOXHO 60Jee moamyio cBoBoly OypKyasHoOro camoOlpeleleHus,
HHYeM He OrpaHHueHHYIO CBOGOALY YAacTHOTO COBGCTBEHHHKA.

«Cpo6onHoe» yOexKIeHne — 3T0 OZHO H3 Tex OaaronpHobpeTeHuy
KAUTAJMCTHYECKOr0 OOBlIecTBa, KOTOPhIE COCTaBJIAIOT «...HAaCTOS-
IHE 50eM NPUPOXISHHLIX IPas yesoBexas i,

TBODUOB Teopud «CBOGOLHOIO® WIH BHYTPEHHEro cylelckoro
yOex AeHHs Heab3s VYIDPEKHYTh B HEJIOTHUHOCTH, KOIAAa HMEHHO
9T0T NPUHIUN OHH IIOJOXHJIH B OCHOBY CHCTEMB! CyZeOHblX mToKa-
34TEJNLCTB, NpHLIeAlIed Ha CMEHY CHCTEME JIerajbHbiX  JOKasa-
TENbCTB: OHM B CBOEH UPOUECCYAJLHOH cdepe AedATelbHOCTH oTpa-
SHJH OCHOBHBIE NPHHUMIIEI CBOE SNOXH, OCHOBHLIE HaUAJE CBOErQ
OOLIECTBEHHOTO H TOCYLAPCTBEHHOIO CTPOHTENLCTBA, rie  Heil-
CTBUTEMHHO TOCHOACTBYIOT TOMBKO «..cBofopa, papencino, Cob-
cTBeysocTh ¥ Denram» 2,

OpHaxo He CJelIyeT NPeYBeIMYMBATE 3HadeHHe 3TOR HOBOH Cu-
CTEMBI [0Ka3aTeJbCTH, KaK W MONOMKEHHBIX B €8 OCHOBY NpPUHUH-
nos. DBypxyasHele IODHCTBl CTapaloTCst H306pasHTh 3TY CHCTEMY
KaK BeHel npoueccyanpHoro cosepuencrsa. OHu u3obpaxkaloT He-
JI0 TagkMM 00pasoM, YTO 3Ta CHCTEMa JAOKA3ATENLCTB SKOOLI rapaH-
THDYET OCYIIECTRJIEHHE NOJNJMHHOIO MPaBOCYAHS, YTO CYX Kanu-
TaJHCTHYECKOro ofurecTna, nonp3ydach 3ToH cucTeMol JnokKasa-
TEJBCTB, CJAYKHT 8KOOBI HE KNACCOBBIM MHTEpeCaM KallWTaJuCTOB,
a HHTepecaM Bcero o0llecTBa, OXpaHsii BceoOllee, a HE KJacco-
Boe Gnaromoayune.

B neficTBHTENBHOCTH <«BHYTpeHHee» ybexxmeHHe OYpXKYyasHbIX
cCyLe#, 0 KOTOPOM YCEepIHO KpHuaT OypiKyasHbie YuyeHble, BOBCE He
ecTh yOexKJIeHHe «BJaropasyMHOrO» MJIH <«CPEAHErO» YEJOBEeKa;
OHO ecThb yOexJeHMe «CpelHero» 6ypiKya, BelpaxaeT coboft Baras-
JBl, NPUBBIYKY, MHTEpechl Oypxya Kak INPelCTaBHTEJNS CBOEro KJjac-
.ca. Omo dopmupyercss B IpsAMOH 3aBUCHMOCTH OT [OCHOACTBYIOLIMX
B 6ypxya3HoM oOIIECTBe NPABOBBIX B3TAANOB, SBJAIOMHXCE B
CBOIO Ouepefib INPAMBIM pe3yJbTaToM OypKyasHoOro XapakTepa Ipo-
H3BOJCTBCHHO-3KOHOMHUECKHX OTHOUIEHHH.

BryTpennee «ybexnenue» GypKYasHOro CYAbH <«CBOGOIHO» IO-
.CTOJIBKY, TOCKOJIBKY DelleHHe cyxa He 06YCJ0BJeHO (OpPMaJbHBIMH '
TpeGOBaHUAME B IyXe TEOpMH NpelyCTAHOBJEHHRIX (JeTaJBHLIX) H0-
kasaTegecTB. C OTMeHOR 3TOf TEOpDHH CYAbs HEACTBUTENHHO OKa-
3a/csi CBOOONHEIM OT NPAMBIX BEJEHMN IOPHIMUECKHX INDaBHJ, yCTa-
HOBJIEHHBIX [JI5 OCHKHM NPOXOAALIMX Ilepel HHUM B IHpouecce .Cy-
neGHoro pasbuparesbCTBa (akToB. IOpunuueckas cuma TpeGOBAHME
M3BECTHOM OUEHKH 3THX (JAKTOB OTIIANA, HO MOpAJbHO-IOHMTHYeCKAs

1 Mapkc, Kannran, [aprmsmar, 1937, 1. 1, crp. 168.
2TaM xKe. | , - :
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cuJsia TAKOH ONGHKHM, BhIpaxKaowas cobolt mceMoryumwe Tpebosanus,
PO JUKTOBAHHE® KJACCOBBIM MHTEPECOM TOCHOLCTBYIOUIEH YacTH
oblecTBa, OCTAJACh M JAXKe BO3POCJA *BO MHOIO Kpar,

Bypayasuble JODHCTEL 3TY CTOPOHY J€Ja YCHJIEHHO CKpPBIBAIOT,
npefcTaBiss Leso TaK, 4ro CyaeOHbIA Ipurosop dsjgercs e
CTBHATEJILHO HE3aBHCHMEIM OT OOIeCTBEHHO-IONHTHUECKHX HACTpOe-
HHi, B3MJSIOB M HAEH TOCHOACTBYIOLUEro B HaHHOM oflecTe
kjacca, ABJHETCH «CBOCOAHBIM® M He CBS3aHHRIM TpeGOBAHHAMH,
OpeAbsiBIsSEMbIMH  CYLY <«OGILIECTBOM®, T. €. TI'OCHNOJCTBYIOLIHM B
gsroM olwectne KimaccoM. Oux NpeACTABNAIOT JEJO TaK, YTO Cy-
feOHBUL IPHronop MM cylefuHoe pelieHHe CKJIaALIBAIOTCA He3aBH-
CHMO OT MHTEpPecOB CBOErO Kfacca, HCKIIOYHTENBHO «HA QCHOBAHUH
paccMOTPEHKMA BCeX OOCTOATENBCTS JesJa B HX CBSISH K COBOKYII-
HOCTH®, Dypyasuble IOpHCTH M306paxaloT IeJ0 TakkM 06pasoM,
qro  cyfefublit UPHIOBOP HABJASRTCS BHDAXEHHEM He KJaccoBoH
npaBabl, @ sKOOut npasjbl BHEKJaccopolf, obievenopeveckoff. Oum
CKpPHIBAIOT TO OOCTORTEABCTBO, YTO TAKOH HE3ABHCHMOK OT KJac-
COBBIX MHTEpECOoRn NpaBAbl WK CUPABEANMBOCTH He OnlBaer, 4To
caMo TNOHATHE COPABEIJIMBOCTH UGJIMKOM COTKAHO W3 3JEMEHTOB,
OTPAMAIOUIHX COOTRETCTBYIOUIME KJIACCOBRIE, SKONOMHYECKHME OT-
yoweHHss. B AellCTBHTCNBHOCTH «CHDaBERJKHBOCTLY €CTh He YTO
KHOe, KAaK «..HICONOIH3UPOBAHHOE, BO3HECEHHOE B HebHeca Bhipa-
MEeHHe CYUIECTBYIOWHX SKOHOMMUECKHMX OTHOwenui Jaubo c ux
goucepratusHofl, J6o ¢ HX pPEBOJIOUHOHHOH CTOPOHEIS i

O cnpaBefJMBOCTH B € MCTOPMYSCKOM PDaSBHTHM DHIENbC TH-
can B <cBoell xaaccuueckoft paGore «K MUIMINHOMY BONDOCY» Cle-
LYIOLee:

«CrnpaBeJIMBOCTL I'PEKOB H PHMJIAH HAXOZUNA CIPaBeIJIMBHIM
pa6eTBO; ChpaseiJHBOCTh Oypxya 1789 r. TpefoBana yCTpaHEHHs
deopanuama, K60 OH HecmpaBefJHB. Ul NPYCCKHX JOHKEPOB HaXe
XKaJkul 32K0H 06 OKpyrax sBpfeTCs HapyLIeHHeM BEYHOH chpaBej-
nuBocTH. [IpefcTaBiieHHe O BEYHOH CHPaBEIJIMBOCTH H3MEHSETCH,
TakuM 06pasoM, He TOJNBKO B 3aBHCHMOCTH OT BpEeMeHH M MecTa:
OHO HEONHMHAKOBO Ja)e Y Pa3jMuHbIX JMI H NPHHALJENKHT K YHCILY
tex Bewiell, MO KOTOPbIMH, KaK INpaBWJIbHO 3aMeuaer MioanGep-
rep?, <«KaxIHI Dasymeer HeuTo JApyroes 3.

«CripaBefJIMBoCTb®, XOTODOH MOJEBKHH  DYKOBOACTBOBATHCH B
cpoell AeATeibHOCTH CYXbH, KaK H <«CUPAaBEAJHMBOCTB» BOOOIIE 4,
TOVIHOCTHIO COOTBETCTBYET TOCHOACTBYIOWMM B TaHHOM ofmecTse
TIPOU3BONCTBEHHLIM OTHOILUSHMAM, NOJHOCTBIO COOTBETCTBYET OMMpA-
JOLIIMMCA Ha HMX KJIaCCOBHIM HHTEpECaM. '

1 Dgreabc, K xunuamromy sonpocy, Mapkc & 2xrease, Cou, 1. XV,
crp. 71, : '

E Il-p Miossbeprep — asTop paia crarelt MO MUJRINMHOMY BONPOCY, BH3BABIIAX
CO CTOPONH DHreMb0d YEBUTOXKAOMY KPATHKY CORSpKAMIerocs B HEX drtan-
TPONRYECKO-6YpAKYA3BOre NOHEM2HHA 9TONO BOIpPOCA.

*Dureabec, K xuaumuoMy Bompocy, Mapkce m OIxreasc, Cou,
t. XV, crp. 7L

t ¢MK DOSTOMY OTBEpraeM BCSKYIO MONWYKY HABASATH HAM KaKylo-HHOYIb
MODAJLHYIO JOTMATRKY B B@e BETHOTO, OKOEUATENLEOTO, OTHHHE HEHSMEHHOrO
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Ho wro xe mpencrasisia cobolt sra npocsapmennas Oypxyas-
HLIMA IODHCTAMH <CHP2BeJTHBOCTH BOOGIIe» MM TaK HasbiaeMmas
«HMMaHEHTHAS CNPaBeAJHBOCTb», HA OCHOBAHHH KOTOpPO# OypKya-
3HS BCE, UTO NPOTHBOpeuHno eff, 06DbsBJANa Oe3HPABCTBCHHLIM M
IpEeCTYNHEIM, Kapajsa OCUISCTBEHHBIM IIO30POM M YrONOBHHIM MpH-
ropopoM? I'Zle KOprH ee Jobpomeresed? Haxowew, B ueM 3axJio-
yalTCH 3TH COMHHTENbHHE K06poaeTesu?

Bor XKaK HA STH BOMpPOCH oTBewas B <BOe Bpemsi Jladapr »
ONIHOM M3 CBOMX 3aMeuaTeJbHBIX TOJHTHUECKHX naMQaeTos, Ha-
PaBACHHELX HPOTHE KaUUTANH3MA H OYpiKyasuu: |

«BypKyasHEIe WCTODHKH PacCKEaSHBalOT, 4YTO OHA (MMMaleHTHASA
CIIPaBENLIHBOCTE. — A. B.) He MOrja CHOCHTL BOODPYMEHHBIX Ipa-
Gexell deomaibubx O6apOHOB, KOTOpbleé He IIPH3HABAJH JIPYIHX
COCOGOB OXPYrJiiTh CBOM BJRJEHUSt H HAUOJHATL CBOH KOUIEJih-
KH, YTO HE MEIUaeT YeCTHON MMMAHEHTHOR CHPABCIJWBOCTH IiO-
OLIpATh NOJNOGHBIE BOOPYXeHHHE rpabexH, Kortopsle 0C30 BCAKO-
ro pucka Zis cela Mupupie CypXKya SacTaBIsiOT COBepulaTsh npo-
neTapHes, MepeofeTHX B CONNAT, B BapBapckux crpanax Craporo w
Hosoro Cseta. He 1o, wnofpl STOT Bif BOpOBCTBA 0COGEINO HPA-
pRUICS Hameld xobpomerensuoll rocmoxe. OHa TOPXECTBEINN 0/100-
pRET W paspelliaeT, €O BCEBO3MOXKHBIMHE IODHIHYECKHMH CAHKIHAMH,
OIHO JHMIUL SKOHOMHYECKOS BOPOBCTBO, Kotopoe Oypxyasus Oes
GypHOrO HACHIMA COBePINACT KaMIOUIHEBHO Y HASMHONO TPy,
DKOHOMHYECKOE BOPOBCTBO CTQJIb COBEPUIEHHO MOXXOIXT X TEMIle-
paMeRTy M XapakTepy CNpaBeNJIMBOCTH, YTO IIOCHENHSIA NpeBpa-
mjaeTca B CTOPONEBYIO cofaky OypxyasHoro ©OoratcrTsa, Tak Xax
5T0 GOraTcIBO €CTh HAKONIEHWe JOKpax, CTONb 3Ke 33aKOHHDLIX,
CKOJIb M CIPABEIABLIXS 1. |

BypxKyasus u3o0pamxaeT ClNpaBeXJHBOCTE B KauecTse BhICLUEH
LeJH, TIONYHHSIOMe! CBOEMY BJHAHHIO M CaMUX JOZeHd, M BCe HX
. OTHOILEHHA, TONVa KaK B JEHCTBHTENHHOCTH OHA ©aMa, 974 «HUMMa-
HeHTHAS CIpaBelJMBOCTDY, NEJHKOM NONYHAHEHA 3THM OTHOLUSHMAM.

«[ocropcTByomuil Kjiace, — nMcajn no sToMy nosonay Jladapr
B cBoeli paGore «DxomomuueckMii pmerepmuuusM K. Mapxkcaw, —
BCErla CUMTAET CIpaBelJMBEIM TO, YTO MOJE3HO MAJA €ro 3KOHO-
MHYECKHX ¥ IMOJUTHUSCKHX MHTEPECOB, M HECNpAaBEAJHBLIM TO, YTO
pas sux Bpefso. CrnpapelsHMBOCTB, KaK OH €e NOHKMAeT, pea-
3yeTcsi, KOTJa €ro KJacCoBbBle HMHTEpechl yIoBleTBOpswoTcs. Hmre-
pecel OypXKyasmu onpenessior cobowo, TakuM obpasom, OypxKyas-
HYI0 CIpPaBedJUBOCTh, NMOKLOGHO TOMY, KaK HHTEpeChbl apHCTOKDPATHH
onpeneassd O6s1 cobono (heonanbryio cCrupaBelaHsocTb. Hezapom
¢ Kakofi-To OeCCO3HATeVIbHOW WpoHMeH CHMBOJH3UPYIOT <CHpaBei-

HPAaBCTBEHHOTO 3aKOH2 fIORK TeM IPOLAOroM, 9To H Hp&BlCM-IHHﬁ MISp HMEET
CBOW HENpeXoXdliHe IDHHIHMH, CTOAIIHE BHmIE HCTOPHH H HaUHOHZJLHHX pas-
THIEE. MH, Ha00OPOT, YTBEpXKIaeM, 9TO BCe CYINECTBOBABIIHE NG CHX fOp CH-
CTEeMBl MOPRJH HABJSJKCH NPOAYKTOM, B HOCISHHeM CUETe, OOOTBETCTRYHOLIero

SKOHOMEYECKOro MOJOKedHs obuecteay (D Hreasie, Arra-iopmsr, Mapkece
# 3arensc, Cou, 1. XIV, crp. 94).

© JTadapr, Cou, Couskrms, 1931, . II, crp. 13.
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AMBOCTB ¢ MOBA3KOM Ha TNasax, WIoBLr oOHa e MOrJa Bumerh
Te HHSKHe M TpPA3HLIE HMHTEpDechl, KOTOpLIE OHAa NpuU3BaHa OXpa-
HATHY 1. .
Bypxyasust obvABuNa (HeoaNbHBEIN CTPOH HecnpaBefJIMBEIM, IO-
TOMY YTO 3TOT CTPOH mporusopeuds ee umurepecaM. Opa 00bABHMIA
CIpaBeLJMBLIM HMHOK CTPOM — KaNHTANMCTHYECKHM, W ¢ TOYKM 3pe-
HUS STOH «CNpaBeJJIMBOCTH» ICTaja paccMarpwsarh Bee o0ufe-
cTBeHHbie OTHOLIRHHS H BCe NeHCTBHA M TOCTYNKH JNOXEH.
CrpaBeIidBocTs, nosopun Jladapr, — «IUIOLOBHTAR MaTh COLM-
aJbHBIX HECHPABELJHBOCTEH», Jalollasg npaBo paboBiaajelbLy BJa-
[leTh UCJIOBEKOM, CJOBHO CKOTOM; SKCIJIOATHPOBATH JNETeH, 2KeH-
WHH M MYXUYHE  [DOJICTapHaTa XyKe, 4YeM BbIOYHBIX MXHBOTHBIX;
ofpexath HA MOpUILHOC ¥ (H3HYECKOEe BLIPOXKAEHHE MHJIHOHDI
TPYAAILHKCA, .
Bor uro npexctaniser cofOf STa «CNPABEINUBOCTD.

Uenuocr Oypxyasnoit cnpaseaausocTy He OGojblle ILEHHOCTH
MOPOAMBLICTT €€ KANHTAJHCTHYCCKON uuBMAM3AIMM, 3akjJedMeHHoH
JladaproM Kak IHBHIM3ALMA SKcroataropon. Llenmocts nusHImM-
sanu® Oyporyasuu, ropopuT Jladapr, MaMepseTcs «...TGM KOJHue-
CTBOM MYMSUHH, >KCHUIHI K JACTEH, KOTOPHIX OHA JHINAET BCHKOTO
ZOCTOSIHMS, KOTOPLIX olla o6peKaeT Ha RaTOPKHYIO pabory IZHEM H
HOYbLIO, HA NepHoaMuecKylo 6e3paboTHUY, KOTOPbIX OHa OpocaeT B
KEPTBY AJKOrOJH3MY, TyOepkyJesy M paxuTy, UEeHHOCTH ee IHBH-
JH3AUMY W TYMAHHOCTH H3MEpAETCH TaKXKe pacTylluM YHCJIOM
GPOCTYNKOB M NPECTYIUICHUH, YBENMUYHBAIOMMMCA YHCJIOM TOMOB
AN YMAJMILEHHBIX, Pa3BHTHEM M YCOBEDIUEHCTBOBAHMEM KapaTelb-
HOM CHCTeMBI» 2., , |

Bor Xax BBHIMASAUT 5Ta TNpocjaBieHHas Oyp:KyasHbIMM INHCAKaM#
«CNPABENJMBOCTD®, BO HMSA KOTODOH YCepICTBYIOT IKpeIbl Karu-
TaJHCTAYeCKoll ocTHuMH, npudliylifBasch K roOJIOCY CBOEro <«BHYT-
pesHero yG6exXaeHus».

HebcTeuTesbubifl npouece (HOPMHPOBAHHA CYHEHCKOro <«BHYTPEH-
Hero yOexAeHUA» SBJSETCS ropasgo Oojiee CIOKHEIM, YeM BooGpa-
WKAIOT OypXKyasHple IOPHCTH, OTHPABJSIONIHECS B CBOMX IODHIM-
YyeCKHX TPEICTABJIEHHAX OT TAKHX COUMANBHBIX «(DIOTHCTOHHBIX
Teopiii», KaK TEODMS <«CHpaBeAJuBOCTH». Bejle TOHHMaHHe H
OLEHKa KaXKAOTO OTAEJBHOIO «0GCTOSATENLCTBA Jena», a TeM Gojee
MX «COBOKYMHOCTH®, CTOAT B INpPAMO¥ CBASH C YKODEHHBHIHMHCS B
CO3HAHHK CyHell npeiCTaBJCHHAMH, IOJMTHYECKUMH ¥ HDaBCTBEH-
HBIMY BO33DOHHSAMH, CO BOEM TeM, YTO HA3LBaeTCd IPaBOCO-
SHAHHEM WU YTO OKA3bIBaeT IJy0OKOoe BIHAHWE Ha KaxIblH 1oar
NpPaKTHYECKOR IODHAWUECKOH MEeATeNbHOCTH CyHeH, WpOXypopoB M
cliefioBATEN el KaK WY/IEHOB CBORTO <«OOLIeCTBa®», YIEHOB TEX HJM
IPYTHX OOLIECTBEHHBIX KJIACCOB.

1 Nadapr, Cou, Couskrms, 1931, r. III, erp. 12,
tTaum xe, cp 14 . :
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§ 17. Buytpennge ySexperne ® npasocossante

HpaBOCOSHaHHe — 370 He abeTpakTHOe nousaTHe. IIpaBocosHanue—
970 KOHKDETHBIE, HMCTOPHUYECKH OOYCJIOBJCHHbIE NPEINCTABJICHHS o
NOJDKHOM, HeoBXoZuMOM, 06s3aTeJbHOM, 3aKOHHOM,—IpelCTaBIeHM s
CJHOKUBIIYECH B YCJOBHAX 60pbOBI KJACCOB, OXHUX — I'OCIIOJCTBY-
IOIMX KJAcCOB — 34 YKpEIJIeHHe CBOEro TrocnoicTBa, APYrHX —
KJACCOB YrHETEeHHbIX -— 32 HHCIpOBEpXKEHHE 3TOro roCHOACTBa,
IlosToMy-TO MeKIy MNpaBOCO3HaHKEM nepsmx M  11paBOCO3HAHHMEM
BTOPhIX JIEXKHT Taxkas NpoIacTe.

IOpunuueckne nOrOBOPKH, Bbrpax{aromne TaK HA3BIBAEMOE <«Ha-
POLHOE» INPABOCO3HAHHE, B HAeHCTBUTENBHOCTH BbipaxawoT CcoGoit
MAeH TOCHOACTBYIOLEro KJacca, NIPHBHBAIOILEro <«HAPOJY®, T. e.
BCEMY OCTaJbHOMY OGLIECTBY, IOAYMHEHHOMY IOCIOACTBY JIAHHOrO
KJacca, TakHe B3IVIIZLI, KOTOPLIE OTPAXIIOT HHTEPCCLI 3TOro KJac-
ca. TakoBpl, HaNpHMep, HeMEUKHE IOPHAKYECKHE «HAPONLHBbIE» IO
CHOBHOE! O NOKasaTesscTBax: «ein armer Mann kann keine Zeuge
seiny (GenHbld yenmoBeK He Moxer OnlTh cnHaercneM); «kein Frau
kann mehr bezeugen als Nothzucht und Ehe» (xensnuia moxer
CBHIeTEBCTBOBATL TOMIEKO 00 maHacuidoBasu ¥ Opaxe); «Driefe
sind besser als Zeugen» (JOKYMEHTH JIyuille, wem cBuaerean). Bo
BCEX STHX M MM NOJOOHBIX IOCTOBHIAX HETPYAHO Da3IHUMTH BJH~
fHHE NPABOBBIX B3[VIAXOB MMYLIMX KI4ACCOB M, B YaCTHOCTH, ABO~
pSHCTBA.

[lpaBocosHanHe Kaxk BhlpaXxkeHHe IPABOBLIX B3IJIALOB M Ipen-
CTaBJeHHH TOCIOACTBYOWEr0 B OOLIECTBE KJACCH, BOTJIOLIAIOULETO
B HHX CBoe OOLIEeCTBEHHO-NOJHUTHYECKOE M HPABCTBEHHOE MHDPOBO3-
spenme, ApadgeTcs GaKTOPOM IPOMAagHOro 3sHauewusa 3 Gopele STOrO
KJacca 3a COOTBETCTBYIOUIME ero HMHTepecaM NpaBOBCH CTPOH, 3a
YyKpenJjenre ero 3aKOHHOCTH.

OcHoBaMA MJI% TPEHIHMTIAMA TPABOGO3HAHHA CBOEro Kjacca PyKo-
BOJCTBYETCS B CBOeH NEATENBHOCTH KaKABIH NeATenb IOCTHIHMM H, B
YaCTHOCTH, CYIXbH, npmaaaﬂnbrﬁ K DPellleHi0 KOHKDETHBIX cy,meémx
nent, .

1 «<B HAeATeNbHOCTR CyiIb@, —mmceant KoHm B cpoefi pafore «Ha xuasemnOM
nyte» (1. II, 1913, crp. 150), — oHaKO, HOJIKHH CJAHBATHCA I(IPEBOBHE H HpPaB-
CTBeHHbH 'rpeﬁonannﬂ Urobn He OHTh IIPOCTHM ODYAHWEM BHEIHEX TPABHI,
FeHCTBYIODIEM. ¢ 6e3yIacTHOI PeryJIAPHOCTbIO HacOBOIO MeXaHH3Ma, CyHbs A0J-
XKeH BHOCHTL B TBODUMOE UM AeX0 CBOIO AYINY # HAPAZY C MNPEIIHCARAIMER IIO-
JIOXKHTENLHONO 33aKOHAa PYKOBOIHThCS Ge3yCJOBHBIMM H BeYHHMH  TpefoBa-
HHAMH YeJOBeYecKOoro AyXa.. Ilpapocynue ®e MoxeT OHTh OTPeHIeHO OT Cfpa-
. BOIJMBOCTH, a IOCJAETHAA COCTOHT BOBCE He B OIHOM IDIBOMEPHOM IDHMEHCHIH

K JOKasaHHOMY MedHHIO KapaTeibHBIX otpefenemumf 3axoHa., CyneOEnA mesaTens
BCEM CBOEM o00pazoM MeHCTBER OTHOCHTENRHO JIOAeH, K HedHEAM KOTOPKX OH .
UPH3BAH TPHIOKHETL CBOH YM, TPYW ® BJACTH, LOJ/KEH CTPEMHATHCH K OCYIHeCT-
BJICHBIO EPAaBCTBEHBOTO sakoHa» (1).

Orcrona Komi IDPHXOIHM K 33KMOTEHAI0 O HEOOXOZWMOCTH HOCTPOCHHA 0COC0H
HAYGHOX INECTAIIEHE —CYLeGROR $THKH —KaK CUCTEMH STHIECKAX IPaBET,
obpasyIomHx «peoCXOIHMYI0 HDABCTREHHYIO CTOPOHY B JESTEJNLHOCTH CYAbH H
ero OJspxaBmex TOMOIIHUKOB?, KAK YYCHHA O IPHIOKEHHH <«OCIIMX HOHATHA O
HPABCTBEHHOCTH K TOH HJIK ﬂpyroﬁ OTPACTEE CHERANLHOH CYNeOHOA NeATENhRO-
cTa» (TaM XKe, crp. 151).

100



OwennBas TOT MM Apyron G¢axT, Iejas ¥3 5TOH OlIEHKH 7€
WY WHBIE BBIBOAB IO BCEMY JENYy H KJIAASA 3TH BBIBOIBI B OCHOBY
CBOEro INPHIOBOPA, CY/JALS He MOXET He CUATATbCA ¢ TOJOCOM
cBOel «COBECTH®», CO CBOHM IIOHHMAHHEM <CIPaBREeAJHBOCTH», TIO-
HUMAIHEM TOTO, YTO XOPOINO H YTO AYPHO, YTO <«HPABCTBEHHO» MU
yTo «G6e3HPABCTBEHIO. ‘

Cyaps CBSI3AH ONPENENEHHBIMH TIPHHIHIIAMH, C TOYKH 3DEHHS KO-
TOPLIX OH H IOJ(XOJHT K KOHKPETHBIM (akTaM M TaeT MM Ty WX
HHYIO OIlelNKYy. Brosne TNMOHATHO IO3TOMY TO IpOMafiHOe 3HAYEHHE
B JeJe OTTPABJEHHS TaK HasbiBaeMOO IIPaBOCYAMs, KOTOPOE HMEIOT
CYRCHCKHE Ka X Pbl, JI0 LYK, SBJISIOUIHECH XKHBBIMEH HOCHTEJSAMH
B3MVIALOB, Hjled, NPHIMIHIIOB, BOGIO NPABOCO3HAKMSA,

Ypo cofoft Oyler npeaCTaBisTh <«BHYTpEHHee YOeXIeHHes
CyALH, KaK OHO OyAeT CKRaiBiBATLCHA, KAK KOHUKPETHO OHO OYyIET
HAXOAMTH CBOC BLIPAXKKEHWE B CYLCOHLIX PEUICHHAX M NMPUTOBOpAX —
5TO B PELUAIOUICH CTENMeHM 3aBHCHT OT JMUHOrO cocTaBa cynel, or
BX KJQCCOBOTO IOJIOMEHHS, OT TOr0, KAKOBa HX o6was, HOJHTH-
yeckass M nupaponast uacoaorusi. Bor nouemy neny noazbopa cy-
mebunx paloTHHKOB BO BCEX IOCYAQPCTBAX YACIAETCS [POMaLHOE
BHEMalMeE,

[poMajgxoe 3Hayeuue 1o 3TOH Ke NpUyMile NPUOGPETAOT M BO-
Ipochl 00 YCNOBHAX NEATENLHOCTH CyAelt (HanpuMep BOMpOC O He-
CMEHSIEMOCTH CyRelt), O MecTe, XKOTOpoe JIOJIXKHO INpHHAILJIeXATh
CYLy B CHCTeM® TIOCYJXADCTBEHHBIX OPraHoB H Cyjabe B COCTaBe
HOJKHOCTHBIX JHI[ TOCYAApCTBA, O MAUCUHNIMHAPHOH OTBETCTBEH-
HOCTH cCyjaelt 3a npocTymk¥ mo ciyxbe W T. X, — IMPOMaNHBIH
KOMILIEKC BOIPOCOR, OT TOTO0 HWJIMW JPYroro pellenws XOTOpPHIX
BaBHCAT (axTHuecKuit aBTOPHUTET «CYABH, XKa4yeCTBO M COJEpiKa-
‘mue ero paBoThl, XapaKTep ¥ KayecTBO €ro %BHYTPEHHErO
YOem TEHH AD. |

Biistuite Ha «BHyTpeHHee yOexIeHwe» CYJAbH BCEX 3THX YCJOBHH,
CpefiHM KOTOpHIX IepBOe MeCTO TPHHALJENKHUT KJaccoBOMY IOJIO-
KEHHIO CYHbH, OCOCEHHO OTUeTAHBO BHABJIAETCS B COBpPEMeEH-
HBIX KaNHTAJNMCTHYECKHX CTpaHaX.

Ecnx KaaccHYeckas TOODHS <«BHYTPOHHErO YOeXISHUSA», HECMO-
TP Ha BeChb CBOR CyOBEKTHBH3M, JeJiajia MONBITKH NOCTABHTR CY-
He6HHe pelleHHss NoJk KakKoH-IM6O0 KOHTPOJNb IOKa3aTesbCTBEHHBIX
IpaBHJ, TO B MOCJHeNHee BDEMA 3TH NONBITKH BCe Oojee u Gonee
PeLIHTENbHO OTBEPraioTCH.

Crapasi IIKOJA NPOLECCYAJHCTOB, 3ALMIIABIUMX [PHHIUNL BHY-
TDRHBETO CYAeACKOTO yOesKleHHs, UyBCTBYS LIATKOCTb CBOEH Teo-
| pEM, YCTAHABAMBAKA PAX OPABHI, HATPABIEHHBIX HA CMArYCHHE

«BesycnmoBune ¥ BeuHue TPOGOBAHHA HEJIOBEUECKOTO MyXa», «o0mEe TIOHATHA
0 HPANCTBOHHOCTH®, O KOTOpHX ropopET KOBE,-—-BCe 5TO CTaphe, 3ae3MeHHHE
TPIOHGME, CKPHmBaomue rpySyrn, Ge3HPABCTBEETHYIO CHNY EHTEpeCOB SKCMJIOATa-
TOpoB. B STHEX <«OGUIAX NOHATANX O HDABCTBEHHOCTH® Pas/HIHEX KJ3CCOB ¥ JieKar
 KODHB KJaCCOBOTO IPABOCOSHAHWM, XOTA ® T¢ W LPYyTHE -B KOHEHWHOM HTOrE Ompe-
ReNTOTCR HKOHOMHKOR AARHOTO OCINECTB3, IOCHIOECTBYRUIUME § 5TOM oQIecTee
QTHOWCHEAME TpORsBOAcTEE ¥ OGMER], |
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KpaiHero cyGmnekTHBH3Ma 5ToH Teopuw. «BHyTpennee y6exmenues
COBABJANOCH NPABOMEPHEIM JIMIIbL TPH HaJHUHM ONpPENeNeHHBIX yc-
JOBHA ero ¢GOpMHpOBaHWSA. IDTH YCJOBHS CJedyIOUlHe: IepRoe —
BHyTpeHHee yOeXJeHHe IOMKHO OHITH BBIBOJOM M3 0OCTOATENLCTR
TAHHOT'O JeJia; BTOpOe -— OHO JOVIKHO OLITh OCHOBAHO HAa OOCYX-
IEeHUH H OLEeHKe BCeX O00CTOATeNbCTB; TpeThe —3TH O6CTOA-
TeJbCTBA2 HeOoOXONMMO paccMaTpHBaTL M OUEHMBATH HC H30JUPO-
BAHHO OJHO OT WPyroro, a BO BCEH MX COBOKYIIHOCTH; YETBEPTOE —
y6exNeHHe NOJKHO OLITh pPe3yJbTaTOM WOUEHKHM KaXJAoro JNoKasa-
TEJBCTBA «IIO €r0 COOCTBEHHOM TIIPHPOLE H IO CBH3H € JEJIOM»
(PofiumuKHH).

Kag wm oOTBJIEUEHHBI 3TH YCJOBMS, OHM HE JHUICHB! ONpPEHLCJeH-
HOTO IpaKTHHEcKoro 3Hayewus. OHM  TIpHIAIOT TEOPHW BHYTPEH-
Hero ' y6eXXZEHHS  HEKOTOPYIO  IPOLECCYANBHYIO  YCTOHUMBOCTB,
CTPORHOCTL W JOLHYHOCTS, NOAUMHAIOT CyleficKoe PCLICIHC HCKO-
TOPOMY KOHTPOJIO H, TAKUM 00pa3oM, CTanfAT H3BECTHLIE Npejledn
GearpaHnyHoCTH cynelickoro yemorpenus. Koce-kmo M3 OypicyasHux
IPOLECCYAMMCTOB IBITAECTCA B KayeCTBE OPPAHMUMTRILHOID  YCJO-
BHSl BHECTH B IIOHSTHE BHYTpeHHEro yOeMHEHHs Jaxe HCKOTODLIE
notipasku. Taw, Hampumep, Dum (Hlélieg' BHOCHT IONPABRY, B CHJy
KOTOPOH BHYTpeHHee VOeXACHHE TPAKTYETCA HE XK «CHHTYHIIHS»,
He Kax HHYeM He OODBACHHMOE M HEMOTHBHPOBAHNOE «BUEYATJIC-
Hue» (conviction sentie), a Kax HeKoe YMCTBEHHOE BOCHDHATHE
(conviction raisonnée). OxHAKO COBPEMEHHAST KAalMTAJHCTHYECKAA
IODUCNIPYNEHIIMSA € DTUMH YCIOBUAMH VX HE MHUPHTCH, HaXOIUT
X CTECHUTEJbHBIMH H TpefyerT NOJHOTO M a0cOoJIOTHOrO pa3BA3LI-
BAaHHS DYK CBOHM CyIBAM. B Hacrosiee BpeMsi psaj OypKyasHBIX
IPOUECCY2JUCTOB PaTyeT 3a <«CBOOOAHYIO OUEHKY» JOKAa3aTEJbLCTS,
«0e3 KakuX-NMO60 orpaHMyeHdH B BUAE TNOJOXKEHHH 3aKOHA O JOKa-
BaTeJIBCTBAX W IpesyMmuuax». HekoTopbie U3 HHX BbICKA3BIBAIOTCH,
HampuMep, BooOlle NPOTHB <IOPHIHUECCKOTO XOKA3LIBAHMAY, pasnara-
IOerc INpolece Ha MeJKHe, HesHauWTe/bHble BOIPOCHI, PATYIOT 33
TaKOro CYIbl0, KOTODBIH, «OXBaTHIBAA CHTYAIMIO M BHIHOCA IpH-
TOBOP, MBICJIUT KaK COJLLAT». , |

OcHoBHO#l JMHHeH HBIReIIHeX OYpXKyasHO® YrOJOBHOH IIOJIMTHKH,
onperensiomenl ¥ MeXaHuky (OpPMHDOBAHMA <«BHYTpPEHHEro yGex-
ILEHHA» CYAbH, HBJAETCA XYpPC Ha JHKBHAAUHUIO B 3TOH o6JacTH
OCTAaTKOB IIpaBoBOro JmbepanusMa # «ryManmama». Orcoga — or-
Ka3 OT TaKHX <MIPEeXPacCyIKOB» JMOepaibio-OypKYa3HON IOCTUIIHH,
KaK HHIMBHAYyaJH3anMd BHHEL ¥ HAK43aHMA, KaK IOPHUEHYECKHH, a
He IOJHTHKO-3THYECKHHA NOAXOH K CYIIEeCTBY Heja ¥ T. II.

Psaa 6yp:KyasHBIX KPHUMHHAJMCTOB CBOH MOXOJ, WPOTHB «T'YMaEHH-
3Ma» He CYHTAeT HYIKHbIM cKpoiBaTh. «Henbss, — NOBOPAT 3TH yue-
HBle MYXH, — OBTH CyAbell, He o6Jafast MYXKeCTBOM NYCTHTL B
X0J B ¢JyyYae Kpaiumed HeOOXOIMMOCTH KJIACCOBYIO ocTHumio. Or-
crojla 00f3aHHOCTD YMeThb B CHydYasiX, KOUZa OTKAa3HBAGTCH CJY-
xuTh OyKBAa M JyX 8aKOHA W HET €NHHOTO NPaBOBOro ybexnue-
HHS, — PaspElIHTL NeJIO B COOTBETCTBHH C BO33PEHUAMH PYKQBQ-
asmero caos» (I awm), -
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Jokrop Drtxep (Otker) nupamo HanOMEHIeT 0 HEOGXOIUMOCTH
CYMTATECH € LOJHTHYECKHMH TpeGOBAHHUAMH, IHKTYIOIIMME TO WHJIH
WHOe pelleHHe Mo JoGOMY YLONOBHOMY Jely, HE3aBHCHMO OT Cy-
pecTBa JoKazartelbeTB. OOGA3aHHOCTL CYXBH, MO0 €ro MHEHHIO, CO-
CTOHT B TOM, YTOOB! HAaKasblBaTh BCEX, KTO BCTYIIAET B NPQTHBO-
peude C <COCTOJCTBYIOMIMMH HHTEpecaMus». "

DTKep NPOAONKACT H «yrayGaseT» Teopuio 3ayspa, euie B
1919 r. AOKa3hIBABIIErO HEBO3MOXHOCTH NPH PASPELUSHHM YroOJOB-
goro aena OCecneydTb HMHIMBHAYAJIbHO-CIPABENJMBOE pelleHHe,
XOTsl 3TO, Pa3yMeeTCsl, ¥ He paxyeT OOBHHAEMOTrO.

MaciyraboM cBOero peuweHHss Cyabf, 10 3ayspy, OOJKEH M3-
Bparh OO'LEKTHBHOE HAYAJ0 — «IPABONOPSNOKS, HHTEPEC KOJJIEK-
muBa (Gemeinschaft), rocysapcTBeHuslit uHTEpec, T. €. OBUIECTBEH-
Hblil MUTEPEC B Y3KOM CMBICE.

Uro 310 3a KHIITepec» — 3aysp He moscHser. 3a Wero sTo Che-
NANA CaMa KU3NL, NOKA3ABWAA -Ha THICAUAX NPHMEPOB, YTO «COCY-
JAPCTROHHBHT HIrTepecs B KalHTaMHCTHUeCKHX CTpataX €CTh NPOCTO-
HAUPOCTO METEPCC KANMTAJMCTOB M MX arcutypsl. Tak Hasbizaemoe
GYPIRYasibiME  IOPHCTAME  €LIAPOAHOE  1PABOCOSHANMEY HACTOJBLKO
Me  LHAPOJHOP, NACKOMLKO «HAPOANO® OYyPXKYyasHoe IroCYyLApPCTBO,
HACKOJBKO «Hapojnas Oypxyasuag Mopajh, OypXKyassag Hpas-
CTREHNHOCTh, O XoTopoft Jlemuw mucan: <«Bcaxylo Taxylo Hpas-
CTBEHHOCTD, B3ATYIO W3 BHEUEJOBEUECKOro, BHEKJIACCOBOIO NOHATHA,
MB OTpHIAeM. Mbt ropopHM, UTO 3TO0 oOMaH, UTO 3TO HAXyBaTEdbL-
CTBO ¥ 3abuBaHMe yMOB PAGOYHX © KPeCTbAH B MWHTEpecax IoMe-
[UKOB M KANUTANHCTOBS 1.

B xanurasmcTuyeckoM oO6mMECTBe TOCHOJACTBYET KaNHTANMHCTHYE-
ckasgt ncuxonorus. DTolt ¥CHXOJOrMe# NpOnUTaHEl MHOIOYHCJIEHHBbIE
CIOH 3TOro OOLECTRA, €10 3apaKEHEl NajKe HEKOTOphle CJOM TpY-
HgAlMXcsi; TeM Gojiee 3TO HAJO CKasaTh O CIAYXKHIBIX Jioxax 6yp-
JKYyasHy, €e UYMHOBHHUBEM annapaTe, a CJAENOBaTeNbHO, H O €e
CyZeHCcKUX Xaapax. YeMm XxapakTepusyeTcs NCHXOJOTHS 3TOTC 00-
IecTBa?

«Crapoe obuiecTBo, — mucanx JIenwH, — OLLIO OCHOBaHO Ha Ta-
KOM IIpHHUMIE, 4TO JHOO TH rpabume japyroro, ju6o apyroi rpa-
6ur Te6s, mubGo TH padoTaemwb Ha Apyroro, JHGo oH Ha Tebs, JH-
6o TH paSomyanesen, Ju6o Th pad. Y mOHATHO, YTG BOCIHTAHHbIE
B 3TOM oObllecTBe JIOJH, MOXHO CKa3aTh, C MOJOKOM MaTepH BOC-
PUHAMAIOT TNCHXOJIOTHIO, HPHBBIYKY, MNOHsATHE — JHOO paboslane-
nen, Jm6o pab, 6o MelkHl COOCCTBEHHMK, MeJIKHH CHYRAIIHH,
MENKHE  UMHOBHMK, HHTeTMNHT, CJIOBOM — YeJIOBEK, KOTODPHIA
3a6O0THTCS TOJBKO O TOM, YTOOL! HMETh CBOE, 4 A0 JAPYyroro emy
IeJia HerT. '

Fcau s X03%MHHYAI0 HAa 3TOM YYacTKe 3€MJIM, MHe Jeja Her A0
Apyroro; ecid jpyrofi GOyHeTr roJjiofarb, TeM Jydlle, s LODOXKe
npoaM cBoit xye6. Ecim s MMel CBOe MECTeYKo, Kak Bpad, Kak

¥
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HEPKEHEep, YuHTeNb, chyxamml, Mue jena Het Jo Ipyroro. Mo-
XeT OblTb, NOTBOPCTBYS, YroXias BJAACTb HMYIIWM, f COXDaio
CBOE MeCTeuko, Ja ele CMOry H HpoOHThCs, BHIATH B Oypxya.
Takoli ncuxXoJiOTMH M TAKOr0 HACTPOEBHS y KOMMyHHCTA OBITh He
MOXKeTs 1.

B 5Ty NOCHXOMOrHIO BCEMH CBOMMHM KODHfIMM YXOIHT ICHXOJOTHS
6ypxyasublx cyzell. HeyauBHTeNBHO, HTO «BHyTpeyHee YOexKie-.
HAe» M NPaBOCO3HAHHE STUX CyXeld NHTAIOTCA COKOM 3THX KODHEH,
YTO OHU TIOJNHOCTBIO OTPaxAIOT KJACCOBBble HHTepech OypKyasuu,
YTO OHM IIOJHOCTBLIO JIHIUEHB! TOH YHCTOTHI H HAHJUIHYCCKOH Geay-
I[PEYHOCTH, KOTOPYIO NPHMHUCHIBAIOT MM OypXKyasubie arentbl, CJa-
BOCHOBAUIME KaNKTAJHCTHYECKYIO IOCTHIMIO Ha Bee JIaJ(bl M f1a nee
rojoca.

BryTpenuee ybexcHde M IpaBocosnanune Oypayastblx cyjelf —
TAKHE e KJACCOoBLIe KATErOpHH, Kak BCst OypKyasHast HICOJOTHS.

B 6ypXyasnoM NPaBOCO3HARMM CJYXHUTCIH Oypmyasnoro «mupa-
BOCYJHSY UEPHAIOT NYXOBHBLIG CHJABI, NPH NOMOUIM KOTOPLIX ¢op-
MHPYeTCH HX <«BHYTpeHIce ydexc,uerme» N0 KaMJIOMY OTAGHLHOMY
cynebuoMy neny. BypxyasHoe npapocosmarue — p OypKyasnoMm ob-
IIeCTBE, NpPH TOCmojcTRe OYDKYa3uH — STO OUPOMHAST OPI'aHH3YI0-
mas ¥ BO3NEHCTBYIOWAN HA COSHAWME M BOJHO mOAeH CHJA.

IpaBocosmanme Cymel, ABIAIOLIEECS B KOHEYHOM MTOI¢ OTpa-
JKeHHeM INPaBOCO3HAHMS, IOCMOACTRYIOULETro B nannioM ofulecTne ¥
CIIPENeNsAeMOro KJACCOBLIMM OCOOEHHOCTAMH  TOCHOJICTBYIOUIHX B
5TOM OOINECTBE KJACCOB, DEINHTENLHO BJIHACT A IIPAKTHYECKYIO
LEATeNbHOCTh CYyHAeOHBIX OPraHoB, ONpelesas B OCHOBHOM COJEp-
' MaHHEe H HanpasJjenue Bcedl CynebHOI NOMMTHKM.

Bypxyasus CTapaeTcs NpPUAATh TOCHOACTBYIOUleMy B 6ypxKyas-
HOM oOfliecTBe NPAaBOCO3HAHMIO XapaKTep BCEHAPOAHBIH, TOBODHT
O CBOEM TIPABOCO3HAHUH KAK O «HAPOLHOM» IPaBOCO3HaHHH 2,

Ha pnene B OypxyasHoM cyXe HapoJAHEIE B3IJISIAB, HapoxHoe
IPaBOCO3HAHKE NPOABJIKIOTCA B M3BpallieHHOM, (ansCHOMUUPOBAH-
roM Buje. IlojJiMHEBIe B3rJIAABI HapoOXa, €ro NpaBOBHIE IPENCTAaB-
JeHWs1 HCTIOPYeHBl M H3BpauleHkl BO3NEeHCTBHEM BpaXNEOHLIX Ha-
DOLY CHJI, 3KCIJOATATOPCKUMH KJACCAMH, CTapAIOLIMMHCH IPHBHTH
HApOLY UYKAHE eMy B3rJSOH B TIOHATHS, HO 3270 BHIMOLHBIE X
YIOJHBIE CAMHM . 9KCIIOATaTOPaM.

[Topmiro HapomHOE TPAaBOGO3HAHHE, KaK M INOJJMHHO CBOGOX-
HOe BHYyTpeHHee cylefckoe YyOexIeHHe, BO3MOXKHO JHIIL B HOX-
JWHHO HapomHol @ cpoGONHOR CTpame, Tle CaMoe NPaBOCYAME OCy-
IeCTBARETCS CBOCONHO H HE3aBHCHMO, B HHTEpeCax Hapoja H
HENOCPEACTBEHHO CaMMM HApOJOM. Taxoft crpanoft sBisercH Haua
poanHa, Beaukuil Cowos Coeerckmx Conmmamsctuyeckux Pecny6imx.

B CCCP cyx — B DOLJHHEOM CMBICJIE 3TOTO CJIOBA HAPOXHHE CYI.
B CCCP 3axoHBI—3TO 33KOHH, CO3NAHHBIE CaMHM HAPOLOM, YIpaB-

T Jlerny, 1. XXX, cTp. 412,
® Cu., nampuvep, A, M. BoGpEmen-TIYIMRKER OMIBDEICCKAS QaKOEH
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NSIOMMM CBOEH CTPaHOH IOD PYKOBOLCTBOM paGouyero KJjacca BO
rJlaBe ¢ KOMMYHUCTHYECKON NapTHel 60JbUIeBHKOB.

3axoust CCCP — counanucTHUeCKWe 32KOHBI, BHIPAXKAIOUINE HHTE-
pechl paGoyuX, KPeCTbsH, HHTE/UIEHIHY, COCTAB/IMIOMUX IONIHHNEH
COBETCKHH Hapon.

Bea cynebuast peareapsocts B CCCP CTPOBTCA HA OCHOBE COLM-
ANMCTHUECKHX 32KOHOB, BBIPAXKAIOIIMX COOOH BeJUKHE IIPUHIIUILL
COLHAIH3MA.

CoBETCKOMY CYAY IlOpyueHa OTBeTCTBeHHeHLlIasi oO8A3aHHOCTh —
OCYLULECTBJICHUE CONHAUCTUYECKOTO INPABOCYIAMSA B COOTBETCTBUH
¢ NPUHUMIAMH COLMAJM3Ma, B COOTBETCTBHH ¢ 33aKOHAMH COLMAJIH-
cTHUECKOI'O Tocyrapersa.’

Sty HOYeTHYI0 OO6A3aHHOCTL COBETCKUMH CYXA BBIIOJHSAET, CBSTO
g crporo colofias BeJeHMS COUMAJMCTHYECKOrO I1PABOCO3HAHMS
4 couMamucTHyeckol sakommocTd. JlyXoM coumaymM3Ma, CONMAJM-
CTHYECKONO JIPABOCOIHAHMA M COUMAJMCTHYCCKOH SaKOHHOCTH IpOo-
HAKHYTa IIOOTOMY BCA pabord COBETCKOM CyNeOGHOH CHCTeMbl, Kak
¥ BCE COBETCKOS NpaBo. DTHM Ke BEeJHKMM LYyXOM COUMANH3Ma IIpo-
HUKHYTO ¥ COBETCKOE NPOLECCYaNbHOe M, B YACTHOCTH, MOKA3aATeNb-
CTBEHHOE IIpaBo, KOTOPOMY NOCBSILAIOTCA CIRIYIOIME TJIABHL,

F
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r1ABA Y

COBETCKOE JOKA3ATEJIbCTBEHHOE INPABO

§ 18. Buyrpennee yOexienne ! COUMATHCTHYCCKOE NPABOCO3HAHMe
B COBETCKOM TIponecce

CoBETCKOE NPOLECCYANLHOE UPIBO  OTBEPracT OueuKy JoKasa-
TRJBCTB 110 KaKHM-HG0 (DOPMAJILHLIM OCHOBAIHAM.

CopeTcKre TNpOUEcCyalblible SaKOHLI KAK  YrOJOBHBIC, TAK H
FPaX(IAHCKHE ONGHKY JOKA3ATEJBCTB OTHOCHAT HCKJIOYHTENLHO X
KOMIIETEHLMH CYJA2, YCTAHABJIMBAS EAMHCTBEHHAIM OCHOBAHHCM JANd
STOrO BHYTpPeHHee cyfeflckoe YOexXIeHHe, ONUPAOUIGECH HA  Pac-
CMOTpEHHE BCEX OGCTOSTENHCTB AGJa B HX COBOKYIHOCTH 1.

Mo coseTcKOMY INpaBy, KaxKAoe OGCTOATEJBCTBO, HEZAWHOMMO OT
€ro BHYTPEHHEro COACPIKAHMS WJH ICHHOCTH, MOMeT OblTh JI0Ka-
3ATEIBCTBOM MO Jesay. He JIONyCKaeTcss B KAMCCTBE JOKA3ATCNb-
CTBA JWUIL MPHUCATa=, YTO COBEPUICHIO ©CTECTBENI, TAK KAaK Ta-
KOTO PO «JOKA3ATENBCTBO» NPAMO NPOTHBOPCHHT LPHHILHIY By
TPEHHEro YOEKNeHH s, TOCIOACTBYIONISMY B COBETCKOM [PABRe,

CoBeplieyHO TNOSTOMY  HENDABHJIBHO YTBEPXIEHHE HEKOTOPhIX
COBETCKHX TPOUECCYaNMCTOB, YTO INDHELUMI BHYTPEHHETO YOeXK-

1 Cratea 23 «OcHoB yroaossoro cynonpomspoxctea Cowosa CCP u coosumx
pecnybiuk», cr. 319 YIIK PCOCP 1 cCOOTBETCTBYOIHE CTaTLH YrOROBHO-
IPONECCYANBHEX KOAEKCOB NPYLEX COKO3HHX pecnyGnux, a Taxxe cr. cr. 118
g 119 TTIK PCOCP # coOTBETCTRYIOIIKE CTaThH TPaXIGHCKHX IMPOUECCYANBHRIX
KOJNEKCOB JIPYTHX COIOSHHX peCnyG/HK YCTAaHABJIHBAIOT IPABHJO, COMVIACHO KO-
TOpOMY OIpeHeJieHRe HeZOCTATOYHOCTE NpPeRCTABIEHHHX CTODOHAMM  JOKa3a-
TENBCTB, KAK H CAMOE [IONYIIEeHHe JOKA3aTeJIbCTB, OTHOCHTCH LEMHKOM K
KOMIIETEHIHYA CYyOd, HEe CBI3AHHOMO HUKAKHMA (DODMaJLERIMM UIDH3HAKaMHM STHX
AOK23aTeNbCTB. LEIMHCTBEHHOE HCKJOUEHHEe K3 STOr0 NPaBHia IDaXAAHCKHE
npolecCyalbHHEe KONEKCH IONYCKAIT JHIB B Cjy4yae, KOrAa HJs ONpeXeseH-
HHX HOeHCTBEE M OTHOINGHMH 32KOHOM VYCTAHOBAEHAa O00s3aTeNbHAR NHCHMEHHAR
dopma (ct. 128 TTIK PCPCP). Ogmnako o7oT caydal He HMeeT HMYero obmero
c TeopHefl dopMANBHHX NOKA3aTENBCTB, TAR KaK 3aKJIOYEHHE B COOTBETCTBHH
c rpefoBaHHEM 3aKOHa ONpEXENeHHHX JOroBOPOB B NHCbMerHOA dopme He
HCKJII0OUaeT IS CYHAa BO3MOMKHOCTH ONEHKH AOr0oBODA MO OOCTOATENbLCTBAM JXena.
Craten 5 TIIK PCOCP u coorsercTBylomue ef CTaThH TPaMKAIHCKRX Ipolec-
CYaJbHHX KOJEKCOB JPYrdX COIOSHHX PDECHySAMK INpPAMO OOA3HBAIOT  CYIN
«..BCEMEDHO CTPEMHUTHCH K VACHEHHIO NeRCTBHTENLHHX NPAB ¥ B3aUMOOTHOWEHHA

TAKYUIRXCA...» M, CHEXOBATEJbHO, He CBASHBAIOT HX KaKHMH-JHG0 GopMa/ibHBIMH
TpeGOBAHASME B CaMOH OlEHKe JROKA3aTeJLCTB.

2 Cu. cT. 67 VIIK PCOPCP B COOTBETCTBYIONI
AJBHEX KOMEKCOB IDYTHX -COIOSHHX DPEolyGJIuK,
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IeHHs SKOOBI UYXJ COBETCKOMY NpaBy, HYTO UYXKE (COBETCKOMY

apaBy Jaxe CaMblf 3TOT TepMuH . .

- OmuboyHO TaKXKe YTBEpPKIEHHe TEX Xe HPOLEeCCyalucToB, uTO
COBETCKOMY IpAaBY YYXKABl ¥ TakHe NOHATHHA, KaK KpaliHee pasyMe-
Hue, PCUICHHE JeJia «II0 COBECTU®» H T. ., UTO IOHATHE «BHYTPEH-
nee yOexJICHHE» B COBETCKOM IpaBe 03HAYaeT JWIIb OTKA3 OT
B eIl HeT o NPHHYXKICHHS, XapakTepH3YIOIero cuereMy GopMavin-
HBIX JLOKA3ATC/BCTE.

Takoro poia paccy:XAXEHHS HU Ha uyeM He ocuoBanbl. OnM sBMs-
[OTCH MM TJIOMOM HeJOCTATOYHO BHAMATEJBLHONO OTHOUIEHHS X HA-.
MM 3aKOHOJATCJIbHLIM HCTOUHKKAM, K MCTOPHH COBETCKOI'O IpaBa, -
B YACTHOCTH CY/JAEOHOI'0O UPaBa, WIM pe3yJbTaTOM BJHMAHHA YYKIBIX
COBETCKOMY TpaBy <«TEOpHii» BPOJIE NpPECcJOBYTOH AHTPONMOJOrHYe~
ckoll M Jipyrux OypxyasHbIX <«IIKOJ».

Mexay Tem aocraronno Owio Obl oOpaTUTbCA K TaKHEM LOKY-
MelTaM, Kak Jjekper o cype Ne 1 or 24 wosbpa 1917 r., se ro-
popst yxe © 6ojee nozjiHedl snoxe, Koraa JAeATesNsHOCTh Cyna
PEryJMPOBANACH HOAAHHLIME X TOMY BpeMenm ¥rojopHbM, I'pax-
AAHCKMM, YroJonlo-uponeceyansuniv B [paxkzanckum — mpoueccy-
AILHLIM  KOJICKCaMMK, 4ToOnl  yOeaMIbes B TIOJNHOM: M aficoJor-
HOM TOCHOACTBC B COBETCKOM Mpane ¢ NEpBHX Xe JwHeit ero
POMACHHMSL  TIPHHUMMA  BHYTPCHHErO  CyJEHCKOrO  yGexmeHus,
OMMPACILLIOCH MR PEBOJIONMOHHOE COUMANKCTHYECKOE TPABOCO-
3HauUe. :

Uro B CaMBIX JIEPBbIX 3aKOHOXATeNbHBEIX akTax Copemckod pec-
myGMMKH, IOCBALICHHBIX OPraHM3aUMH CyJa ¥ CYXOUPOH3BOACTBA,
pEUb WAET WMEHHO O PeUIeHHM CyNeOHBIX JNeJl HA OCHOBE YOeXKIeHHS,
T. € HA OCHOBE NIPUHUMIA BHYTPEHHero CyleHckoro yoexleHws,
He MOXeT ObITh HHKAIKOro comuesms. Bo Bcex cayvasx, rie ro-
BODHTCSL B 3THX aKTaX O <«DPEBOJIONHMOHHOM NPABOCOSHAHMH»  HJIH
«COLMANUCTHYECKOM TIPAaBOCO3HARMU», 3aKOH HMEeT B BHIY HMEHHO
NPEHLEI BHEYTPEHHETO PEBOJIOLHOHHOND, COLHATHCTHIECKOTO Y-
neiickoro yobexeHud.

.Passe He 0 CONHATMCTHYECKOM yOesKIeHMM Hallero <yaa roBO-
puil Jlemuw B 1918 1., xOrjga oOH, npeaynpexnas O TPYLHOCTAX 'H
KOBApCTBE BPATOB HApoAa W yKashipas Ha elle CHIbHBIE NPEIPacCyA-
KH UHTEJUIATeHIMM, ¥3-32 KOTOPhIX padouse BEJHKOLYUIHO OTIYCTHIN
KpacHoBa, OTZ4BLIETO CBOK INNAry, BMECTO TOTO YTOOH! €ro pac-
CTpeNsTh, BOCKIMUANL: «A Temepb s MOCMOTpes Obl HApOJHBIA CYE,
TOT paGouul, KPecTbAHCKHH CyA, KOTOPHIA He DPacCTPeJsl 6u1 Kpa-
CHOBA, KOTODHH PaCcCTpesMBaeT paGounx M XpecTbsH» ™.

Passe B 3THX CJOBaX BEJWKOrO BOXKNAA NPOJIETapPCKOH DPEBOJIO-
HHM He BHIpaXKeHa Cco Bcell riyGHHOH HEOOXOMHMMOCTh CYNHUThH Bpa-
rOB IO BHYTpeHHEMY YOeXIeHHI0 pafouuX M KpecTbfiH, B IKECTO-

1 Cratea 23 «OcCHOB YIOJIOBHOTO CYIONDOR3BONCTEL Comosa QCP 7 co038RX
pectiyGimk» ropopit: «OIeHKa MMEIOMMXCS B Jefie JOKA3ATE/LCTB IIPOHIBOMETCS
CYLbSIME DO MX BHYTDEHHEeMYy yOeX NeHHK.». (Paspanka mos.—A. B.).

* Nermm 7 XXIII, ctp. 124,
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Ko#t Gopbbe € 3KCINIOATATOPAMH OTROEBHIBAIOIIMX cebe npaBo Ha
XH3Eb, CBOOOXY, cuacThe?

PeposonuorHOe M/ COLMANIHCTHUECKOE MPABOCO3HAHHE IIPH3LI-
BalOT IepBLIE 3aKOHBI CcoBeroB Ha Gopb0y C BparaMud pPEBOJIOIHH
H Bapolla TaM, rje Crapele 3aK0oHH, 03 XOTOPBIX NpOJeTapcKas
PEeBOMIOUMS He MOXET NOJHOCTRI OOONTHCh Ha NepBLHIX INarax,
HEeIOCTATOYHH MJIM HEIPHrOZHbl IJA STOH INeJH.

B couuanucTHYCCKOM CO3HAHHM MM YOeXIEHHH CcyAell JexpeTh
COBETCKOH BJACTH HULYT H HAaXOUAT OIOPYy B TpyLHeHuieMm neJse
MCTONB30BAHMSA CTaphIX 3aKOHOB NPHMMEHHTENHHO K HOBBIM Tpe6o-
BaHWAM K sajnauaM. FIMeHHO B STOM CMBICJE HYXHO IOHUMATH YKa-
sanust gexperoB o cyxe Ne 1 w Ne 2 W ZpyrMx 3aKonoaaTeabHbLIX
aKTOB TepBbIX Mecsuep, mepgoro rofa Okrs6pbeKolf peBOJUOLLHH
Ha DOMYyCTHMOCTL AJS PEBOJIOMHOHHLIX CYN0B PYKOBOACTBOBATHLCS
B CBOMX peLIeHMAX H TPHIOBOPAX BaKOHAMM CBEpPUHYTHIX HIpABH-
tTenscTB. Hekper o cyne Ne 1 B § 5 ruacwn: «MecThete CyAnl pe-
waroT fetga uMedmeM Poccuiickoit PecnyGiMkKE M DYKOBOAATCH B
CBOHX DOLUSHHSX ¥ TPHUIOBOPAaX 3aKOHAMM CBEDIHYTHIX NPABHTENLCTR
JIUIIL TIOCTOJBKY, TMOCKOJBKY TAKOBBIE MHe OTMEHEeH®! pepoonmelt M
' H& TPOTHBOPEYAT PEBOJIIONHOHHON . COBECTE M PeBOMIOUHOHNHOMY
TIPABOCOSHAHMION 1, :

AHaJOTHYHOE NpaBMIO MBI HAXOIUM M B Jekpere o cyne Ne 2
or 7 wmapra (22 ¢espans) 1918 r., mprustoM CHK BI.[HK
c nompaekamvm Jlesmua. B werpeproft wacTd storo aexpera (cr. 8),
MTOCBAIIEHHON  CYHONPOM3BOACTBY M TIOACYAHOCTH, COJAEPKANOCH
YKA32HME HA OCYIIECTBJEHHE CYIONMPOH3BOACTRA N0 npasuiam Cyned-
HEIX ycTaBoB 1864 r., NOCKOJBKY 5T TNpaBUJa HE OTMEHEeHBI COo-
BETCKHMH IEKPeTaMH H He NPOTHBOPEYAT «.MPAaBOCO3HAHHUIO
TPYASAMHKXCH KJaccoB, [CBEePramwmuaxX 3SKCHAYaTa-
T O DO B]» IpUYEM «B 5TOM TIOCJHeZHEM CJydae B PeIeHHAX ¥ NpH-
[OBOPAX JOUBKHE! ObITH yKasaHel MOTHBH [orkiaomwemus Cylra o1
CYIISCTBYIOIIUX 3aKOHOB] OTMeHB CYyZOM YyCTApPeJBX HJAH
OYPXYas3HBX Y3aKOHEHHUH» 2,

B cr. 36 nexpera unraéM: «[lo rpaxmaHCKUM ¢ YTOJOBHBIM JeJaM
CYX PYKOBOACTBYETCH TPa*KNaHCKHMH H YTOJOBHBIMH 33KOHAMH,
TeficTBYIOIIAMY JOHBIHE, JIHUIUb TIOCTOJBKY, TNOCKONBKY ‘TAKOBLIE HE
oTMenensl nexperamp LlenrpansHoro Mcmonmurensnoro Komurera u
Cotera Hapommerx Komuccapos w He TIPOTHBOPEYAT COUHAMHCTHIE-
CKOMY TpPaBOCO3HARHION 3,

O commamCcTHdecKoM [paBOCO3HARMYE TOBODWJI © JeKpeT o Ha-
POZHOM CYJLe PCOCP or 30 mosbpa 1918 r., mpaMo oGs3bIBaB-
ITAE B CjyYae OTCYTCTBHUS HMJH HEMOJHOTHI cone'rcxnx 3aKOHOB
pymowomcmo'aama oonaa.mcmqecxmm TpaBocosHaneM. Bocmpe-

1 C¥ PCOCP 1917 r. Ne 4, cr. 50. O «peBOMOLHONEOM NPABOCO3HAHHH® T'OBO-
puaa ® macrpykuus HKIO or 23 mwoaa 1918 r. «O6 oprasmsanss B neficTems
MeCTHHX Hapommbnix cyros» (CY PCOCP 1918 r. Ne B3, er, 597).

2 JI;i ;M’IH, IMonipapx® & TPOEKTY lle'KpseTa 0 cylne, JIe!H!HHCKHﬁ s:dopmx XXI;
TP,

3CY PCOCP 1918 . Mo 26, ¢ 40 0 . S
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fi1ast penath B hnpurosopax M peltrenuax ccbiakit Ha 3aKoHL C¢pepr-
HYTBIX MPABHTENbCTB M OTBEpras BCAKOTO poja (opMaibHBE [O-
KasaTeJbcTna, AekpeT oT 30 HosGpa 1918 r. emWHCTBEHHBIM OCHO-
pappeM JAJs pellennsi cynebGHBIX Aesl NpH3HaBaa JmyHoe ybGexne-
EMeé H COIHAIMCTHYSCKOS IPABOCOSHAHWE CYIHH .

TakuM 00pa3oM, BHYTpeHHee cylneHckoe yGexiesde, Omuparoule-
ecst Ha COUMAIMCTHYECKOe NPABOCO3HAHHME, SBJAETCA yKe B MEPBHIA
rof NPOJIETAPCKOH PEBOJIOUMH TIOCHNOACTBYIOLIHMM IPHHIHIOM, OI-
pefemsioliuM coGoll HANPABJEHHE COBETCKOH CyNeOHOH IONHTHKH,
onpeiesIOMM OCHOBAHMST H YCNOBHS NPHMEHEHHS, TOJIKOBAHWA M
BOCIIOJIHIEHHS COBETCKHMX 3aKOHOB.

OmHAKO HM B OJIHOM 33KOHOJATC/LHOM aKTeé 5TOr0 BpeMeHu He
GblJI0 PACKPBITO COJEPKAHME TOro MOHATHA. B 1opuiMyeckod xe
JUTEPATYPE MOXKHO OLIJIO BCTPETHTL NpsAMble H3BpaleHud B TpPak-
topke sToro poupoca, Taw, manpumep, Cryura yreepxkaxan (1922r.),
Y70 €PCBOJIOHHOHHOE NPABOCO3yalMe, npoposriamennoe OKTAGPL-
ckoft pesogionuell B 1917 r., He MMes0 TOro onpelrenreHHOro KJjac-
COBOTO COMACPMAHMSA, KAKOE MBI BKJAJBIBACM B 3TH CJIOBA HBIHEY,
YTO «MBI TOI'JIA CUIE HC TOBOPHJIM: KJKCCOBOE IIPABOCO3HAHME», UTO
«3TONO MOHATHA TOTAA ¥y Hac eufe e OblIoy, 9T0 «3IT0 IPaBOCO-
sHaHWe BOE €Ue OCTACTCH, K COXAJGHHIO, CJMIIKOM OYPKYasubIM
IAXe Y KOMMYHHCTOB®.

DTH M3BpallEHHA JNOXOAMIH 10 Tako¥ CTEleHH, 4TO CaMoe co-
peTcxoe npapo Cryukolt, PefcHepoM M HEKOTOPHIMH APYTHMH «yye-
HBIMH», BBIJABABIIMMH €e0f 34 «MapKCHCTOB®, OOBLABNANOCH HPO-
crofi peuenuumelt Oypxyasmoro npasa. daxe B 1931 r. Cryuxa
pemanca yTBEPXKNATh, YTO «..TMOX DEBONOMHMOHHBIM HJIX COUH-
aJHCTHUECKHMM 1IPaBOCO3HAHMEM CKPHIBaNOCh B 3HAYUTENHHOR cTe-
neHH To e Oyp:KyasHOe INIpaBOCO3HaHHe, M60 MHOrO INPaBOCO3HA-
IHA HH <«B UPUPOJE», HM B YEJOBEYECKOM IPEJCTABJIEHHH elle He
cymectsopano» 2. Camoe moHATHe TpaBocosHamus Cryyka pac-
CMaTPHMBAJ KaK YYXKAOe HaM NOHATHE, MeXaHWYecKH SKOOLI BOCIDPH-
usroe y 6ypxyassoro npodeccopa Ilerpaxunxoro, yro «..TOrmall-
Hee MapKCHCTCKOe [OHHMMaHHe NpaBa He WO Jajblle T. H. IOPHIE- -
qecKOTO COUHaJu3Ma npodt Menrepa mid c.-I. Persepax 3.

1o mpaAMasi KIEBeTa Ha COBRTCKOE TMPaBo, COLMANMCTHIECKOE C
CaMone NepBOTO JHA CBOSH HCTODHH. ‘

Brocaejncteun usspamenus CTYUuKd HallIM CBOHX TOApaxareef
@ nocjefoBaTesell B JHIle BpelRTeNbCKOR IIKoJKH Ilauryrasmca —
Kphinesxo, CHeNHa/B3HPOBABIMACA Ha OTPHIAHHA CONHATUCTHYE-
CKOTO XapakTepa COBETCKONO Ipapa 4. -

Pan «MapKCHCTCKHX» npodeccopos (Peficmep, 'oAz6apr), ympax-
®s5Ch B KJEBETHHUECKHMX JOKashBauMAX OypKyasHOTO XapaKrepa

1 Cu or. CT. 22, 23 1 24 yucasam{'oro mexpera, CV POtDCP 1918 r. Ne 85,
cr. 839, i

* Cryaxa, PesoionKoRHas polik copeTckoronpass, M., 1931, crp. 112—113.
3 Tan xe, crp. 113

¢ CM. DpOTHB BpPEQMTeNsCTBA B OBGNACTH Tpasa MoH paGOTH: «Ha npasosoM
dpomres, «Cynoycorpoficneod B AP : . : :
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COBETCKOroO IIpaBa, OTPHItAN, pasyMeercs, HaNMuMe Yy HAC coLHaJH-
CTHYECKOI'O IMPapOCO3HAHMIL. |

PejicHep paccMaTpHBaj TPaBo BOOOIIE Kak <«Kydy MIeoJorHye-
CKHX OGDbIBKOB pPA3JMYHEIX KJIACCOB», KaAK «IECTPYIO TKAHL», CO-
3MAHHYIO «Ha OCHOBE NPABOBEIX TpeOOBaHHM M BO33DEHHH caMbIX
PasIHUHBIX OOIIECTBEHHBIX KJACCOBY».

Hcxogs ®3 9TMX a6COJIOTHO OUIRGOUHBIX, BPEAMBIX, AHTHMAP-
KCHCTCKHX M JERKEHAYUHBIX BarJafoB, mpod. Peilicnep mpuXoaua x
IPELCTABJIEHHIO O COBETCKOM IIpaBE KaK O <«KOMIPOMHCCHOM Ipa-
BE», KaK O [paBe «YMHPOTBOpeHHS H npuMupenusi>. Ilpog. Peiic-
HEp KOIrOBOpPHJICH ZO TOrO, YTO H306pasuj COBETCKOE HpPaBO Kak
1IpaBo, B COCTaB KOTOPOro BKJIOYEHO <«HA HaYyaJax Col03a» Ipano
KPECThSHCKOEe ¥ Ha OCHOBAX <«TECPIUMOCTH M KOMIPOMHCCA® IPaBo
Oypxyasnoe. " PaccMarpHsag COBETCKOE IIPABO KAK  CJIO X MBI I
OPABONODPALOK, B COCTAB KOTOPOTO BXOJAT «KPYMULIE OTPC3LI
CONMAJHCTHUGCKOrO npaBa paGoverfo kinacca o
ero KxacCoBoe nponeTapcKoe MpaBoy, «KJIAACCO-
BOe KPEeCThAHCKO® NpaBdo, BOMIOWCHHOE B 3EMEILIOM
KomeKce ¢ ero mpeobiaJanmeM KOJMIEKTHBHOH COGCTBEHIOCTH», H,
HAKOHEN, «KJBACCOBO@ NPABO OYDPKYABHH C e IDIdN M-
CKHM KOJEKCOM B paMKax TOproporo ofoporas, npod. Peficnep nu-
mesr B 5TOM (paxTe NOKABATENHCTBO HICOJOTHMECKoH mobeinl Oyp-
KYasHH, KJISBSTHHUSCKH pACLIGHWBAS COBETCKOS NIDABO KaX OypiKy-
a3Hoe HHAMBRIYANHCTHYECKOE IpaBo .

KneBeTa "Ha COBETCKOE IIPABO KaK INpaBo SKOOBI 6ypryasHoe
ABJISIETCA OCHOBHBIM MOTHBOM NHCAaHMM BCeX BParoB COBETCKOH
BJI4CTH, TBITABIUMXCS NTHCKPEAMTHPOBATH COBETCKOE TOCYNAPCTBO M
TIOOPBAThL JOBEPHE M YBaXeHHe K COBETCKOMY TNpaBy. OTH IO-
IOBITKY OBVIH, OQHAKO, € CaMomo HauaJja OOpeveHbl Ha IIOJHBIE IIpo-
BaJl M KOHYHJHCH IIOJHEIM KpaxoM, O 4eM CO BCeH OUEBHIHOCTBIO
CBHAETEJILCTBYET caMoe YOOXKECTBO M HECOCTOSTEJbHOCThL 9STHX
«TEODHHA»,

Tompko 6e3HajexHble HEBeXAbl MM SIBHBIE Bpard CONMANH3MA
" MOTJM JONMHCATHECH A0 abCypHHbIX pacCyXIeHHH JojeH, He pasrJs-
OEBIIMX B COBETCKOM 3aKOHOJATENbCTBE HOBHIX IIPHHIHIOB —-
NPHHIATIOB COIRANM3MA, KOTOPHIMH INPOHMKHYTH KamIBIA IeKper,
KaXKI0e TIOCTAHOBJICHWE COBETCKMX 3aKOHONATENbHBIX OpraHoB ¢
MepBOTO AHSA NPOJRTAPCKON pPEBOJIIOLMH.

-Hetr oco6o¥i HeOOXOTHMOCTH OCTaHaBAMBATBCA Ha INOAPOGHOM
amamse rpy6rlx MSBpallleHMil B BONPOCE O CYLIHOCTH COBETCKOI'O
mpaBa PeficmepoM, CTYyYKOH B HX IIKONKOHR.

Conma/MCTHYECKHE XapaKTep COBETCKOrO IpaBa OTYETJHBO BH-o
fleH yXe IO INepBHIM JEKpeTaM COBETCKOH BJIaCTH, HampaBJEeHHBIM
Ha TIOJABJIEHHE 3KCILI0ATaTOPOB M Ha obecneuenne Haubonee Gna-
FOIPMSITHRIX YCAOBHME [J5I JieJId CONMSIMCTHISCKONO . CTPOHTENBCTRA.
CoBerckoe npaBo K4K IPaBO COLMAJUCTHYECKOE B IEPBHIE NEpHOJ

1 Cm. Pecrep, Tlpaso. Hame npaso, uymoe npaso, obuiee mnpaso, 1925,
_erp. 244, , ‘ :
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CYWECTBOBAHKS  COBETCKOrO  TIOCYIapeTBa HE MNOJNYyUHJo  CBoefo
rofHoro passuTHa. Toanko nobena oGLIECTBEHHON, COIMATACTHYE-
ckOM  COOCTBOHHOCTH, SBJSIOLICHCS OCHOBOH BCErO COBETCKOTO
CTPOS, CO3JaJia BCe HeoOXoAMMEIE YCIOBHA AJs 3aBepiUeHHs pas3By-
THA COBETCKOTO IIpaBa Kak Mpapa couMagHcTHYeckoro. Ho u B mep-
pyio (asy pasBHIMs COBETCKOTO rOCYIapcTsa, B CaMble IIepBHE Me-
cSbl M TOJAbI OPTAHH3ALMH COBETCKOrO CTPOS, BO3HUKHOBEHHA CO--
BeTCKOT0 NOCYZAPCTBa, OHO OBIIO ¥ OCTABAJOCH COUMAMCTHICCKHM;
TaKHEM 010 OblJI0 KaK 10 e dM, KOTOPBIM INIPH3BAHO OLIIO CJYKHTE,
¥ HHTEPecaM, KOTOPLIE OHO OLIIO TPHSBAHO S3AIHINATL, TakK @ IO
cpoeit opMe H MeTOLY CBOEro ocylectsienus. K 8 510 BpeMs OmHO
BRIpAXKAJN0 €000l BoJmo noGeauBuicro B KpPOBaBOM 600 CBOUX
pparos pabouero KJjadca, BOMO TpyAsumxcst Macc. Ono mnpencras-
aio coBoil, Kak fpeacrasiser d cefiMac, COBOKYIHOCTE IOpHIHYe-
CKHX HOPM, YCTHUOBJISHHBIX I'OCYJapCTBOM TDYISIIUXCS, OCYLLeCT-
BASIOLIMM  BOJO  COBOTCKOIO HAPOAA, AMKTATYPY  IPOMRTAPHATA.
Ve B CHIY STOI0 COBETCKOE MIPABO ¢ CaMON0 Havuaaa ObLio IO
CBOEH MPHPOJIC COUHANHCTHUCCKEM, TONACCTBOIHLIM CaMO# npoJe-
TAPEKOIL JHKTATYE,

I1y OCOOCHHOCTE COBCTCKONO TPABA M COBCTCKHX JIEKPETOB, ¢
HCRJIOUHTCNBHOR MOTKOCTBIO BhIpasus Jlenuir B cratee «O mpomo-
BOJLCTREHHOM HAJIOre® B CJEAYIOWMX caoBax: ¢¥Y paGouux B py-
Kax BJACTH B FOCYAAPCTBE, Yy HUX nojdefiluas lopu aHYecKad
BOSMOXMXHOCTDH B3ATb BCIO THICAYY, T.-€. HM KONeHKu He oTHAThH
6e3 COIHAJHCTHYECKOrO HAa3HAYeHHA. DTa IOPHAHYECKAs BO3MOK-
HOCTB, onupalomancs Ha (QaKTAUECKHME Nepexol BJACTH K PaboyHM,
eCcTh SJeMeHT couraausma. Ho mHOrMMM nyTAMM MEJKO-
coBCTBEHHHYECKAS M YACTHO-KANMTAJHCTHYESCKAs CTHXHS TOAPbIBA-
T JOpHAHUCCKOe NOJAOXKEHHE TMPOTACKHBAOT CHEKYJA-
UHIO, CPbIBAIOT BBIDOJHEHHE COBETCKHX JAEKpeToB» ! (paspsixa
mos. — A. B.).

Coperckue mekpersi — 3T0 (opma BelpaxeHHs Boju pabouero
Kpacca, GopMa BBHIpAXEHHS <IODWAMYECKOH BO3MOXKHOCTH, OLMparo-
mekca Ha QaKTHUECKHHA MepeXxof, BJACTH K pabouynM», OpraHH30BATH
HOBhie OOILIECTBEHHble OTHOIIEHHS, — 9TO 3JEMEHT  COIHa/mM3Ma.

bBoprGa mpOTHR COUHMAanH3Ma IpOSBJIsSeTCs Takxkxe B (opMe CDHIBA
COBETCKMX LEKPETOB, OBIOIIMX IO CHEKYISUMH, N0 MeJKOoCcOOCTBEH-
HHYECKOHR ¥ YaCTHOKANHTAJIHCTUYECKOH CTHXHH. :

«JuwKTatypa  IpoJerapuara,— y4usn  JIeHWH,— ecTh  pYKOBO-
CTBO TIOJIMTHKOA CO CTOpOHBI mposerapuatas. COBETCKHE IEKPETHI
CHOVKAT ONHMM M3 MOTYUISCTBEHHBIX CPEACTB 3STOTO DPYKOBOACTRA.

IlpaBo rocypmapcTBa JAMKTATyphl IIpOJieTapHaTa — METOX 3TOro
NOJMTHYECKOTO PYKOBOACTBA. XapakKTep H COJepKaHHe STOrc Me-
TOA2 ONpeleJsIOTCH 3a4auamy, KOTopele CTaBuT mepef coboi Tpo-
nerapuatr B TpOIECCe OCYUISCTBJEHHsS CBOero pykomoicrBa. He
yacTHble, €lle COXPAHHUBLIMECS B COBETCKOM IHpaBe OT CTaporo,
«OypKyasHOro» IipaBa YepTHl SABJSIOTCH XapakTepPHBIMH AJsl HO-

1 Jleunnn T XXVI, crp. 324 o
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BOTO NpaBd. XapakTepHBIMM SBJAIOTCA T€ YEPTH HOBOrO, BHITEKA))-
[IEr0 K3 OCHOBHOTO HanpaBJeHHsl IMOJHTHKM IPONETAPCKOTO  ro-
CydapcTBa, COBETCKOrO Npasa, KOTOPHe OTIMYAIOT eno KaK CpPeicTso,
pEIYAr M3MEHEeHHs OOIIeCTBeHHbIX OTHOLUEHWH B CTOPOHY COUHAJM3MA.

IIpumep. Bypxyasua ysakKoHs €T CIHSKYAANHIO, UYTO SBASETCSH
UPSMbIM CREACTBHEM IOCMOJCTBA B KANHTAJHCTHYECKOM OOllecTBe
yacTHON  COOCTBEHHOCTH Ha cpemcTBa npousBoactBa. OTcroza
Code civil, 3T0 HOBOE H3JZaHHE €BaHIeJHS SKCILIOATATOPOB —
Corpus’a juris romani.

[Iponetapuar .yupasaRAeT CHEKYJAUHIO, KaK YIpasKHmer
YAaCTHYIO COBCTBEHHOCThL Ha cpexcTea npoxasoxcTsa. Orciona —
I'paxpanckuit koxekc PCPCP M rpakIaHCKHE KOIEKCH IpYrux
COXSHREIX pecnyGJHK, ONMpaloliHecss Ha NpHHUMOL coperTckoit Kow-
CTHTYUHH, He Ha YACTHYIO, & Ha OGIIECTBEHHYIO, CONMHANMCTHYECKYIO
COOCTBEHHOCTL Ha CpPEACTBA IIPOM3RONCTBA.

«CpofoJa TOpProBiK ecTh KanHTAJU3M, KalHWTaJH3M €CTh CHeKyJs-
IHS, — 3aKPLIBATH IJ1a38 HA 3TO CMEIUHO¥, — nuuieT JlenHs ¥ npo-
monxaer: «Kaxk xe 6prh? OO0BABMTH CHekyasuuio OeaHAKasaH-
HOi? Her» 1,

H Jlenun TpefyeT nepecMOTpa 3aKOHOB 'O CHERYJAUHH, «..00%i-
BHB HakasyeMblM (M Ipeciegyd akTHYeckM ¢ TPOHHOK npoTus
peKHero CTPOroOCThIO) BCSKOE XHI(E€HHE M BCAKOE Y KJ O He-
HHe, NPAMO& HJIH KOCBEHHOe, OTKpPLITOE WM INPHKDLITOE, OT T O-
CYRLapCTBEHHO IO KOHTpPOJSH, Hansopa yyeTar»?

DTa JeHHHCKas NOCTaHOBKA BOIpPOCa O CHOEKYJAUMH IIOKA3hIBAET
BCIO NPUHUHIKANBHYIO IJIYOHHY pPasJHuHsg MeXIY COLHAIHCTHYe-
CKMM B OYypXKyasHbIM INTOHHMAHHEM TOIO, YTO TaKOe NpPECTYNeHHE,
YTO 32KOHHO H UTO HE3aKOHHO, UYTC HAKa3yeMo H YTO HeHaxa-
3yeMo.

IlpaMep ¢ '3aKOHOM O CIOEKYJSIHH SDKO BBHIpaXaeT CYIIHOCTb
COBETCKOIO NpaBa KaK IpaBa COUMAJHCTHYECKOrO, NpecienyHoLIero
3afnady HAaNpaBJeHHsA DasBHTHA OOLUECTBEHHBIX OTHONIEHHA B pYCJO
COIMANH3MA, OOJEryajolero S5TO pPasBHTHE, PACYHIXAIOIIErO JJIA
Hero HeoOXONHMYIO HOUBY. '

Topapumr CTanuy fan KNaCCHYECKYIO XapaKTEPHCTHKY DPOJIH 3aKOHA
B 3KCILIOATATOPCKOM ofmecTBe —B  ofIecTee paCoBJafesbIes,
rAe «3aKoH» paspewran pabopiazenspuaM yb6wBath pafoB; B ofule-
CTBE 'KPENOCTHHKOB, IJieé «3aKOH» paspeliai KpPenoCTHHKAM Ipoja-
BaTh paboB; B o6LIeCTBe KaOHTAJNHCTOB, I'I€ «32aKOH®» paspeliaer
«...00peKaTe TPyAAmWIMXcst Ha BespaGoTuny ¥ OOHHILNGHHE, HA Paso-
perde n ToJOAHyRo cMeprh» 3. Tomapumy Crasms nokasal, 4To 3Ha-
YAT 3TOT «32KOH», KZKOBA POJIb «32KOHA» IPU TOCMONCTBE SKCILIOA-
TaTOPOB, TIPH 2KCHJI0aTATOPCKHX NOPSIAKaXx. .

. IlpyBiMNHanbHO MHAS POJIb 3aKOHA HPH rOCHONCTBE TPYIALIMXCH,
[IpH COLUHANHUCTHYECKUX MOPsAKAX. DTa PoJib 3aKJOYaeTCss B OXpaHe

! Jlenmu, T XXVI, ctp. 344.
TTam xe. .

* Craxng, Bompocw Jzeﬁnnnema!, gxx. 10-e, crp. 527. ‘, L
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HHTEpPECOB TOCYAApCTBA TPYAAUWIMXCSH, WX HMYLIECTBEHHBIX H JHY-
HplX npas, B 6opb0e NPOTHB 9KCILIOATATOPOB, B Gophbe 3a YKpen-
JIGHHE HOBOI'C, COLUHANMCTHYECKOro CTpof, B O6JEerYeHHM ero pas-
BUTHA ¥ IpEYCIEesHMs, €ro JalbHeHdINero nepexoja X KOMMyHHU3MY.

TakoBa pOJib COBETCKOI'O IpaBa, a CASHOBATENbHO, H CAMO COBET-
ckoe InpaBo. TONBKO HEBEXAH M Bpard MOIVIK He BUIETb STHX
HOBBIX K4YECTB COBETCKOro IpaBa — COUHAMHCTHYCCKHX ero KayecTs,
HCKJIOYAIOUIHX KaKoe OH TO HY OBNIO OCHOBaHUE yNoAoOJsATh COBET-
cKOe MpaBo Jaxe B CaMble nepshie IOHH €ro pa3puTs mpasy Oyp-
KyasHoMy. DyAyud COLMAJHCTHYECKHMM, COBETCKOe IIPAaBO CJIYXKHTY
feJy SaKpemJIGHHT COLMANMCTHYECKHX OOCUIECTBEHHBIX OTHOWEHMI.
TaxoBa 344843, B YaCTHOCTH, COBETCKOrO IOCYHApCTBEHHOIO, MJH
KOHCTHTYLMOHHOrO, IpaBa, 384A4Ya OCHOBHBIX 32KOHOB IOCYNApCTBa,
ero KOHCTHTYLMH.

CoupandCTHUECKOe I1paB0 CAHKUHMOHHDYeT, OCBHANIAeT, Sakpen-
JsieT B BKOHOMHKE M OCYCIOBJCHHOH SKOHOMHKOH Bcelt wofurect-
BEHHON CHMCTeME IOCHOICTBO NPHHUKMIOB couHaauaMa: oOlIecTBEH-
Holl COGCTBEHHOCTH H& CpeICTBd MPOHSBOJACTBA, YHHYTOXEHMS BSKC-
[ORTANMM, (IPABA HA& TPYX, Ha o0pasoBanue, Ha OTABIX M T. I.

Ho couMaNMCTHYeCKOE 1lPaBO €CTh NpaBo, T. €. peryasTop obiie-
CTBEHHBIX M, CJAEROBATENHHO, SKOHOMHUECKHX OTHOLIEHHHN, Crocobd
yueta M KOHTPOJIA UPOM3BOACTBA M pacnpejesenus, cnocob mox-
yHHEHHE JIOAEH K KJaCcCOB YCTaHOBJEHHbIM TOCHOACTBYIOLIHM B
HaHEOM OOLUECTBE KJACCOM NOPAXKAM, BHIOJHEIM M YDOJHEM
sTOMY KJaccy. B KawecTpe peryisTopa OGLUECTBEHHBIX OTHOUIEHWA
COUMANMCTHYECKOE NPABO BHINOJHSET CXOXHLIE C OYpeKyasHbiM TIpa-
BOM (YHKLEHE, HO CXOLHBE TOJBKO C BHELIHeH CTODOHH, TaK KaK IO
CYWIECTBY 3aJauH, HANpaBieHHe ¥ NENIeYCTPeMASHHOCTD COMaTUCTH-
YeCKOTO Npapa NPHHUMNHANBHO MHbIE, YeM NpaBa OypXyasHOTo,

B «[lepsonayaibHoM HaGpocke CTaThi ouependbie 3ajauu CoBet-
CKOB BJacTH», Beli GopbOy TpOTHB MEHBIIEBHKOB W 3CEpOB, UpH-
KPHBABIIUX CBOH CaCOTaXHHUeCKYe ReHCTBUS OONTOBHE# O HeCOB-
MECTUMOCTH <eNWHONMYHOH NHKTATOPDCKOH BJACTH HH C AeMOKpaTH3-
MOM, B C OOBETCKMM THIOM IOCYAapcTBa, HH € KOJMIETHAJILHOCTBIO
yIIpaBleHrsy, JICHHE aJ 3aMeUATENHHYI0 XaDAKTEPHCTHKY OCHOBHBIX
DPAHIANIOB COBETCKOH rOCY[IapCTBEHHOCTH ¥ TOR pouid, XKOTOpad
| IpHHAJIEXKHT B Je/i€ € OPraHu3alHy W yUpaBleHdn COBETCKHM 3a-
KOHAM, COBETCKOMY IpaBy. ,

‘D10 OnlAO BpeMs, KOrjxa MOJOAas Copercrgast pecrny6Gi¥ka -Ipeo-
foneBaia CONpOTHBJIEHHE MeHbLIEBHKOB, M 3CEpOB, 3aceBUIAX, B
YACTROCTH, B KOONEDAlMF ¥ Koe-TXe Ba KeJe3HOMOPOKHOM TPasC-
NOPTE, COIHANHCTHYECKHM MEDOTpPHATHSM GOJbIICBAKOB. . Boprba
- {IJ13 BOKPYr TaKHX HEKDPETOB, KaK HEKPET O NOTpeGHTEIBCKOR KOO-
. mepanma {11 anpens 1918 r.), MeKpeT O NeH IMAANTE  YTIpa-
BJeHMsi, OXpage JAOpOor ¥ NOBBUUGHHMH HX IPGBOSOCHOCOOHOCTH
{26 mapra 1918 r.) ¥ HAp., IPOTEB KOTOPHX SBEPTHYHO BLICTYIHIIH
BCe MEeJKOOYpXKYyasHble, AHAPXHCTCKHE, MEHBIIEBHCTCKO-5CEPOBCKHE
SNEMEHTH, BCH «MeNKOOypXKyasHas CTHXHI». =~ -

\ Pago6aauast HpefaresbcKylo padoTy STAX TOLHOZ, Jlegun moKa-




84N, gto Aemokparhueckid hpuumuy opradusammit 8 csoeft BhIciued
¢opMe oO3HAYaeT, UTO <..KaXIblH MpPENCTaBHTE/]b MACCH, KaXIbIA
rpaxJasHH...», KaK BHIpaXKajaca JICHHH, HMeeT NpaBo H (HaKTHYEeCKYIo
BO3MOJKHOCTb «..y4acTBOBAaTh H B OOCYKIEHHH 32KOHOB rocypgap-
CTBa, M B BHIGOPE CBOMX INpeACTABHTEJEH, ¥ B INPOBENEHHU rocCy-
IapCTBEHHEIX 3aKOHOB B KH3Hb» 1. «HO u3 3TOro BosCe He Cle-
nyet,— no6asnan Jlewun,— 4ToObl JonycTHM Ol MajeHimi Xxaoc,
iy Mageliumit GecmopsfoK HacyeT TOro, KTO OTBETCTBEH B
KAXKAOM OTHEIBbHOM CJAyYae 32 ONMpefeJeHHb e HCIOJHH-
TeabHb e QYHEKIIEH, 3a NPOBEHEHHE B XH3Hb Onpele/eHHbIX
pacnopaxeHHHA 3a PYKOBOZCTBO ONpPeNENGHHHM Ipo-
geccoM oOWEero TPpYAa B H3BECTHHH MPOMEXYTOK BpeMeuHs»
(paspanxa mos. — A. B.).

B nesne BLIABHXKEHHA PYKOBOZHTENEH H KOHTPOJA 3a HX Heit-
CTBUAMHY, BIJIOTE XO HMX CMEHB!, IIpaBa MACChl JOVRKHBI OBITh NMOJHO-
cThlo ob6ecrneventl. Ho 5T0 He HckJioyaeT o6A3aTeNBHOCTH M Heol-
XOJMMOCTH YCTAHOBJEHMS «... CTPOXKAHLIErO nOpsiKa, CO3/ABAEMOIO
eIHHCTBOM BOJIH PYKOBOAHTENA». Des sToro HeMmelcauMo GyHKUHO-
HHPOBaHMe HapONHOIO XOSHKCTBA — HH KEJE3HBIX JOpor, HH TpaHc-
nopra, HH Malud, rosopua Jlewum. s HX npaBHAbHOrC GyHK-
UHOHMPOBAHKA HEOOXOJMMO €XHHCTBO BOJH, CBASKBAIOLIES
«...BCIO HaJHYHOCTH TPYHASIMIMXCH B OXHH XO3SAACTBEHHBIA opraH, pado-
TAIOUIMH ¢ TPaBHJILHOCTBIO YaCOBOIO MEXaHH3MAa».

Pojlb COBETCKOrO 3aKOHA H 3aKJIOuYaeTcss B ofecneyeHWH BHI-
MOJIHEHHs] STOM 3ajaud: YCTAHOBJEHMA CTpOXafillero NOpAKa,
OUCHHIUVTHHE TPYLOBOA H rOCYyRapCTBEHHOH, YCTAHOBNEHMA OTBeET-
CTBEHHOCTH 3a IpaBHJbHOe (YHKUHMOHMPOBAHHE OTJEJbHEIX YacTel
XO3SIHCTBEHHOrO OPraHM3Ma H BCErO OpraHusMa B UenoM, 32 Hc-
NoJHEHHE paclOpsKEBHHl eIMHOJMYHLIX PYyKOBOLHTeMel.

¥xaseiBag HAa HaMeTHBIMMACA B TO BpeMs IEPeJOM B STOM Ha-
NpaBJeHHY — IEPeJIOM OT CTHXHHHOI'O MHTHHI'OBAHUA X IPaBHJb-
HOMY XORY MAIIMHHOIO NpennpuATHA, JleHHH nucan: <«3agaya Co-
BETCKO# BJIaCTH — B3ATb Ha Ce6f pOJb HCTOJKOBATEJH HaCTYyMawo-
IEr0 Temeph HepeloMa B—y 3aKOHU T€ 19 €ro BeoOX0IHMOCTH» 8
(paspamka Mosa.— A. B.).

DTo BBICKa3nBaHWe JIeHWHA vYypes3BHIYAfHO BaXHO [J IIOHHMA-
HHSL IPHPOXBEI COBETCKOR 3aKOHHOCTH M COBETCKOro ImpaBa KaK Co-
IHANACTHYECKHX KaTeropufl. 37eCh IOKa3aHa aKTHBHAH POJb COBET-
CKOro IpaBa KaK BasKHEANIEro CpeJCcTBA B Jejie OPraHH3alHH HOBHIX
O0IIeCTBEHHEIX OTHOMEHHH.

CouHManHCTHYECKOE NpPaBO — BHIpaKeHHe €NHHCTBA BOJHM COBET-
CKOTO Hapoja, HalpaBJEHHOH Ha yKpeNJeHHe H JajbHefiliee pa3-
BHTHE COLMAJIACTHYECKOro oOmecTBa, Ha OCYLIECTBJCHHE 3aauH
Iepexofia OT COUHajusMa K KOMMYHH3MY H DOCTPOEHHS KOMMY-
‘Hu3Ma. TakoBEIM COBeTCKO€ NpaBo OBIIO C IEPBHIX KHEH CBOEro

1 Tewmn 1. XXII, crp, 420. . ‘ _ I S
ETam Xe. ~ ' { ' '
3 TaM xe, crp. 421. T R :
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dopMupoBants, TaKoBbLM sBasetcH B cettal — hpasoM commasnms
CTHYECKMM M 10 cBoe# ¢opMe, M 1o cBoeMy cyumectsy. VimenHo
3lech, B COUHANHCTHYECKOH CYIIHOCTH COBETCKOrQ IpaBa, COBET-
CKHH CYX HAXOIHMT MOIYHUYH ONOPY B TPYMHEHIeM Hee OCyINecT-
BJECHHA PEBOJIOLMOHHOrO, COLMAIMCTHYECKOrO IPaBOCYIHS.

CoBeTCKOe MarepHajbHO€ B IIpPOIECCYalbHOE YrOJIOBHOE IPaBo
ABJISIETCSA K IO CBOEH IIpHpOIe, ¥ IO CBOHM 33aJauyaM, ¥ I10 METoNaM
NpHMEHEHHUs] IPaBOM COLHAJUCTHYECKHM.

YrosopHO-IpaBoBble M  IPOINECCYaNbHO-IPABOBHE  KaTeropHH
COBETCKOI'O IpaBa ONPeHeJsIOTCH TeMH Xe NPHHUMIAMHE, YTO M BCe
COBETCKOE IIpaBO. 3JeCh TakKie TIOCNOACTBYIOT NPHHIMIEL CONHMA-
JHCTHYECKOrO IIP3BOCO3HAHMSA, ONPEHEeJSIIOIIEerocs XapakTepoM Co-
peTcKoro OOINECTBEHHOTO CTPOd, I'OCHOLCTBOM IPOJIETAPCKON TUKTA-
Typhl H COLMAJHCTHUECKOro AeMokpaThHaMa. COnMaJMCTAYECKOe IIpa-
BOCOBHANHE OINPEACHSETCS NPHHUMIAME COLHAJH3MA, JEXKAIMMH B
OCHOBE BCCI'U COBETCKONo ofllecTna.

CouHaJuct HYCCKOe IIPABOCO3HAKYE B CBOIO OYepeldb HrpaeT BaX-
peflyro podit ¥ B POPMHPOBAHMH BHYTPEHHEro Cymelickoro ybexie-
HAS 110 TOMY HJIM MHOMY KOHKPETHOMY cyneOHOMY neny.

YeranosdienHe MatepHaJbHOH HCTHHBL, COCTABJAIOLLEE OXHY H3
OCHOBHAKIX 3QJ14Y COBETCKOro CynefHOro npouecca, ABJASTCA HTOTOM
CAOXKROY NMCHMXMYECKOH NesTeNBHOCTH, 3aBepluarourefica dopmuposa-
HKEM YBEPEHHOCTH CYABH B NPaBHJILHOCTH NPHHATONO MM NO IaH-
HOMYy JLeny peuwenus, T. €. QOPMHPOBAHMEM TAK Ha3blBaeMOro BHY-
TpeHHero cyne#ickoro yGexneHHR.

Stor npouece (OPMUPOBAHMA BHYTDEHHEro YOeXKIEHHs CYAbHM
NPOKCXOXMT Ha OCHOBE BOCIPHSATHA M OUEHKM CYMOM NpPOXOMSIIUX
nepel HuM ¢axtoB (RokasatenbcTs). Ouerpka xe 3TMX (akToB (H0-
Ka3aTeJbCTB) B peliaiolulefl CTENeHH 3aBHCHT, KaK MBI TOBOPHJH yiKe
BHILIE !, OT TAK¥X PYKOBOASIUMX HAYAJ, KaK rOCHOACTBYIOIEE B JaH-
HOM OOLIECTBe MPaBOCO3HAHME, C OJHOH CTODOHHI, ¥ CTENEHb Hay4HO-
MeTOLONOTHYECKOH IOJATOTOBJCHHOCTH HJIH KBAMHQUKANEHY CYILbH—C
ApYroi.

Buytpennee y6expeHHe CyIb¥ BCeria OpPraHHYECKH CBA3aHO C
€ro MHPOBO33DEHHEM, C €ro INPaBOCO3HAHHEM, SBJSAIOLIMMCA B JaH-
HOM OOIEeCTBE TIOCHOACTBYIOUIHM. .

B ofumecTBe TOBapOBJALENbIEB, 3KCNJI0ATATOPOB, TOPrOBLEB He-
NOBEUSCKHM TpPYMOM, 4YeJOBeYeCKOR KpPOBBIO M NOTOM, BHYTpeHHee:
y6exaende cyiefi nutaerca NouBof OypiKyasHOro IpPaBOCO3HAHHS,
pacCMATPHUBAIOLIErO SBJEHMA ¥ JeHCTBHS JIOAeH H CaMHX JIoJen
¢ TOUKH 3DEHHS HHTEPEeCOB YacTHOH COOCTBEHHOCTH, KYILTH-NPOJAAXKH,
SKCTROATALHH. -

B cOmMaNHCTHYECKOM oOInecTBe BHyTpeHHee cyJheficKoe ybGexje-
HHe NHTaeTCA COKaMH COUMAJHCTHYECKOH ITOYBHI, NPHHOMIAMH CO-
EHAJHCTHYECKOTO OTHOIIEHHMS K OOGLIECTBY, K OKpPYXaIOIIHM JIOASM,
K CcBOEMY NOJTY IO OTHOUIEHHIO K rocyznapcrey. OO onpenensaer-
cf BCeM MHpPOCO3epliaHHeM YeJOBeKa, PacCMaTPUBAIOIIETO sIBJIEHHSA

1 Cu §§ 15 = I7. |
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W JeHCTBHS JuUONeH M CcaMMX JIOfed ¢ TOYKH 3pEHHs HHTEepecos
COLHATMCTHYECKOr0 IOCYAapCTBA H COLHAJIHCTHUECKOrO CTPOHTEJNb-
CTBA.

[TosToMy B COBEeTCKOM OOLiECTBe KaXIBU COSHATENBHHE Ipa-
KIAaHMH DaccMarTpuBaeT, HanpHMep, CHEKYJALHIO KaK NpecTYINJICHHe
He TOJLKO B CHJy TOrO, YTO TaK KBaJMOHUUHPYeT CHEKyJALHMIO HAI.
32KOH, 4 B CHJY CBOHX JHUHBIX B3TJIAZOB, CBOEro yOeMXIEHHS, T. e,
CBOEr0 COIHATUCTHYECKOTO Npapocosyanusa. Kaxnmi cynbs, paccMma-
TpHBAS TO HJE HHOE NeJo ¥ pellas, HanpuMep, BONpPOC © Mepe
HakasaHusd, o6 OorpagMYeHHH MONCYAAMOrO B NPaBaX H IHp., XOJXKeH
PYKOBOLCTBOBATLCS M PYKOBOXCTBYETCS TpeOOBAHMAMH S3aKOHA, He
HOTyCKas KaKUX-60 [TPOM3BONLHBIX OTCTYTWIEHHH OT 3THX Tpefo-
sayu¥. Ho ® 31eCh onpeLensiolly o poJlb HrpaeT NPaBOCOSHAHHE CYAbH,
ODeHKa, OTHOIIEHYE CYLbH K LAHEOMY IPECTYILIEHMIO, €ro obuiee K
NpaBOBOE MHPOBO33PEHKE, NOJCKA3LIBAIOILIEE CYAbE NIPABUIBHOS MOHHU-
MaHHe IPECTYNJEHHA M ero OSULECTBEHHO-TIOMATAYECKOr0 H SKOHOMH-
QecKOro 3HAYeHUs, NOMOTalouiee CyAbe B BHIHECEHHH (IPHNOBODA H
maxe B BRIGOpe Mephl HAKA3aRMS. 1O nOCHeAHee OOCTOATRJIBLCTBO
HYXHO O0COOEHHO HMETb B BHAY B TeX CJyuasx, KOrZa CcaM 3aKoH
IPELOCTABIIRET CYAbe MSBECTHBIR mpocTop B BrIfope MEp HAKA3AHHS,
OTpaHMYHBASCE YCTAaHOBJEHHEM JHO0 HuWoKHeH, JuOO BepXHe# Ipa-
HHIBl HaKasauus («He EHXKe», «pe BHIIe» TAKOro-To Hakasauus). B
CONMATHCTHYECKOM OBIIECTBe [TOMHOCTRIO 0fecneuMBaeTCs CBOGONHOR
1 He32BHCHMOe (DOPMHDOBaHHE BHYTPEHHETO CYIEHCKOTo YOekXeHmA
B COOTBETCTBHYM « JNeHCTBUTENBHBIMH (axTaMy, ¢ HKeHCTBHTeNLHBIMM
OTHOINEHASIMY, B COOTBETCTBHM C TpeOOBAHUAMB COLHAJIHCTHMECKOH
IpaBObl H CHPABeJJHBOCTH MMEHHO BCJEINCTBHE TOTO, YTO STH Tpe-
GOBAHMS COCTABJMIQOT JIMIL YacTh OOGIIEr0o MHPOCO3EpIaHHA CyIeH.

Orcioga sicHbl pPOJb M 3HAYeHHe BHYTPEHHEro YOeXIeHHS M CO-
IHATHCTHYECKOIO INIPABOCO3HAHMA KAaK BaXKHeHMHX ¢akTopoB Ipo-.
yecca JHOKA3LIBaRHA. ,

Bocupuaumaemble CYABAMH (DaKThl NIPEOMJAIOTCS dYepes IPHSMY
CYHeHCKON HJIEOJOTHH, MUPOCO3€pUAHHS, YacThi0o KOTOPOTO NABJSET-
¢ BPaBOCO3HAHHE.

B cBete mpapOCO3HaHHMSA CYAbM H Ha NOYBE 3TOro IPaBOCO3HABHSA
-TPOHCXOAMT H CJHOXKHEHIIHH IpoLecC OIUEHKH 3HaYeHHs J0Kasa-
TeJIbCTB,~ NPOLece, B KOTOpoM (POpPMHpYyeTca CyAedcKoe BHyTpeHHEe
y6exjenne Ha OCHOBE BCefi COBOKYNHOCTH OOCTOATENBCTB Jena.

Taxam -06pagoy, COUHATACTHIECKOE NPaBOCOSHAHHE M BHYTpeHHES
y6exeHHe CYABE $BATIOTCA BaXHEHIIHMH NPONECCYaJbHBIMH HPHE-
IUNaMH, HMEOINEME IJIyOORKOe NpakTHIeCKoe 3H2UeHHe B COBET- .
CKOM [ 0Ka3aTesbCTBEHEOM Npape. OTO HX 3SHAYCHWE CTOHT B CBS3M
- He C sajayell ycyaHOoRJeHHA $aAKTOB IO CEeMHUJICHHOH, HampHMep,
paEMcROR dopmynel, a ¢ samavell oM e HK K 3TEX (axroB, ocoben-
HO TaM; r[e pedb HALT O COLHAJLHO-KJACCOBOH CcTOpoHe Aena, 06
o6IecTBEEHON ONAaCHOCTH . TPAKTYEMOrO HAeHCTBHS, O HOLYCTHMO-
1 Jra dopmyna aacEr: «quis, guid, ubi, quibus auxiliis, cur, quo modo,

quando?» (kTo, UTO, INle, KAKBEMHE CPEACTBAMH (KaKHMM E€IOCOGOM), [OuEMY,
KaK, CKOJIBKO?). | _
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CTH HJM HENONYCTHMOCTH STOro IeHCTBHSI C TOYKH 3peHHs HHTe-
pecoBs COUMANM3Ma, COUHANHCTHYECKOrO0 CTPOMTEJNBCTBE, O CTENEHH
OMACHOCTH NPecTYNJNeHHd U T. X.

BuyTtpennee cyneickoe yb6exmerue, SBJAOIeeCs Pe3yJbTaToM,
MTOTOM pPAaGOTHl CYABM II0 HCCNEHOBAHHIO JeNa, SBJSIOINeecs 3a-
BeplIeHHeM STOH paboTel, onpeienseT CcoAepKaHue CyHeOHOro
pelleHHs HJM CcyRe6HOro NpHroBopa.

BuyTpennee cynelickoe y6exueHHe CKJIaZBIBAeTCsT Ha OCHOBe
PACCMOTPEHHBIX CYAOM ¢(aKTOB MMM OOCTOSTENLCTB, IPOBEPEHHBIX
B B3BELUEHHBLIX Cyabell HaegHHe ¢ coOGCTBEHHON cOBecThio. B 3TOM
npomecce GOPMHPOBAHHA CyLecKOoro yOexNeHHs, OXPaHieMOM B
cBoefl He3ABHCHMOCTH, SalIHILEHHOM CAMHM 3aKOHOM OT BCHKOIO
NMOCTOPOHHEr'0 BMEILATENBCTBA ¥ BO3JelcTBHA, CYABA NPHXOIHT K
3AKNIOYSHHIO O TOM, WTO HCTMHRZ H YTO He HCTHHR, YTO Ipasia
W 4TO He [paBla, ONMPAsACh HA YCTAHOBJEHHBle CYXLeSHEIM CJaex-
ctBUeM (axTel. [1o3TOMY nepBLIM YCHOBHEM NDEBHJIBHOCTH NpHHSA-
TOrO CyXbel peuleHMs] SBASETCH COOTBETCTBUE 9TOro peeHds dax-
THYECKHM ofcTosTeNbeTBaM Jenal.

Ponp noxasaresecTe B (QOpMHUPOBAHHM CyJedckoro ybexiaeHus
pemaomas. [oxasarenncTea, KAK METKO ONpejesH HX 3HayeHHe
CnyveBckH#t, ABNAIOTCH YCTOAMH, HA KOTODHIX IOKOMTCH BHYTpPEH-
pee ybexxnenuwe? DTHM SHAyeHHeM JOKasaTeNbCTB ONpPEASJIAIOTCA
n Te TpefOBaHMs, KOTOpHle NpPeIBABJAAET K HUM 3aKOH Kak Co
CTODOHB! HX BBIOOPA, TaK M CO CTOPOHE! CHOCOGOB NOJNB3OBAHAS HMH.
. Baxpelme® sanauedt IpouneccyalbHOro NpaBa M SBJAETCS BBHIPA-
60TKa H YCTAHOBJIEHHE IIpaBHy, 0OECIEeUUBAIOUINX MAKCHMANBHYIO,
TAK CKa3aTh, UHCTOTY, HPABCTBEHHYI0 OesynpedyHocTh CHOCO60B
oT60pa HKOKAa3aTeJbCTB, MAKCHMaJbHYIO NOCTOBEDHOCTb H Gesoumu-
60YROCTh CaMHX JOK2a3aTeNbCTB, TapaHTHPYIOIIHX OOBEXTHBHOCTD ¥
6e30MIHGOYROCTD CYHeHCKOro pellleHHs. B cuay 3Toro o6GCTOATENS-
cTBa CyZfle6HOe mpaBo ynenseT ocofoe BHEMAHHE IIPOLECCY COOHpa-
HHE® [OKa8aTeJbCTB, CnocobaM INPOBEPKH J0Ka3aTejbCTB, YCTAHOB-
AeHmio UX JocrosepHocTH. IIIpoxyro mMOMOINL B 3TOM JeNe OKasbl-
BaeT cyje6HOMY INpoueccy HayKa (KPMMMHAJIMCTHKA, cyHeGHas Me-
IANEEA, CyleGBas TCHXOJOTHS W ApP.), OCOOEHHO HayXa CyneGHOTO
TIpaBa. -

1 B TeOpHE HpONECCYaNsHOLO NpaBa, KaKk MBl DOBOPHJIH YXe Bume (cTp. 92),
BEyTpeHHEE YOexmen®Ee OIDENE/SeTCs ¥aK T4 CTelleHb BEPOATHOCTH, OpA KOTO-
poft cKnamwBaercs pemmmocTh gefitreoBats (CM. BIaX#AMHPOB, Yemze 0o
VROMOBHEIX 0K ASaTENILCTBAX, CITB, 1910), yeepemEOCTh B COOTBETCTBEH . JAHHBIX
daxros mcrmme (oM. ClaydveBCKHE, YueSHEK DYCCKOTO YTOJOBHOLY HpOISCCa,
u. Il —Cymompomesoncrso, 1892; Bonnier, Traité théorique -et pra-
tigue des preuves em droit civil et en droit criminel, Pars, 1843 Kupsaes,
Teopast ymuk, Jepnr, 1855; I'masep, u. ¢C). R

paBOCOSHSE®E, T. €. TOUIONCTBYIOMAE B N2WROM ofmecrse @AEONOrAs, CH-
'CTeMa BSTJSHOB, MHPOBO33pEREe B ofJaCTH BOMPOCOB, PeryREpyeMHX IDABOM,
M ABASETCS ONHMM M3 Tex BamHeHNIHX YCJOBUE 5TOH «DPEIIEMOCTH», KOTO-
_pas onpemeader OTHOWIEGHHE CYZXbH WY CJIEA0BATELIA K_ TOMY HIH IXpyroMy

"2 O, CHy=mencxnl, YW66HHK [PYCCKONQ JUOXOBEOPO mpoUecca, . 11—
CynronpolissoncTao, 1892, crp. 139. L
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[Tomols, oKashiBaeMasas CcyneGHOMY Ipoumeccy HayKoH, AeRCTBH-
TeJqpHo orpomHa. OmHako O6BIO OH OMIKMOOYHBIM BCIO 3afady cCy-
ne6Horo npouecca CBOAMTH K HCKYCCTBY NPHMEHATE IPH HCCISZO-
BAaHHM CYHeOHBIX IOKA3aTeJbCTB HAy4YHBIE [DHEMBI, UTO HEMHHYeMO
cpesnio 6Bl camoe cymebGHoe CJeICTBHE K DALY TEXHHYECKHX, Mexa-
HHYECKHX, ICHXO0-~(DH3HOJOrHYECKHX, XMMHUUECKHX B TOMY IOIMOGHBLIX
onepanui.

Cynefickoe yGexmeHHe He €CTb IIPOCTOE BOCHPHATHE pe3yJbTa-
ToB 9THX omepauuit. OHo BoOBce He NOAOOHO, HanpHMep, MaTeMa-
THUECKOMY YOeXIEHHIO, KOTOpPOe LEJMKOM 3aBHCHT OT TOTO, Kakue
ONepaliy COBEpLAIOTCH € MaTEeMaTHUeCKHMH BBIDAKEHHAMH  (YH-
caamy, dopmyaamu u 1p.). OHO SBIAETCS DPE3yNLTATOM JAesTelb-
HOCTH He OJHOIO TOJNBKO YMa, XaKk B (QopmajibHON JIOTHKe, HMelo-
mel Jejo ¢ CHIOrM3MaMM, MM KaK B MareMaTHKe, onepHpyoutel
YUCJAMM, HJH KaK B JOOOH Hayke, DACKPHLIBAIOIIEH CYUIHOCTL siBJe-
RHE CHJION YMCTBEHHON JNEATENbHOCTH YeJOBeKa, HO DEe3yJLTATOM
HeSTEJILHOCTH BCEr0 YEJOBEKd, BCEX eno YMCTBCHHMBIX M HPaBCTBEH-
HBIX CHJ, BCcero ero xapaktepa. Cynei#ickoe yGexpaeHHe — STO He
TOJBKO SHAHHE, HO M NMPHU3HaHHMe (AaKTOB, HE TONABKO 3Ha-
HME TOTO, KAK M BCIEXCTBHE Yero INPOMSOUINO XaHroe COOHITHE, HO
1 CIOCOBHOCTB IIPABHJILHO OLUEHHTHL 3HaueHHe 3TOro CcOOHLITHSA, npa-
BHJHHO, T. €. B COOTBETCTBMM C HHTEpecaMm cBoero ofGumecTsa H
CBOMMM COOCTBEHHBIMH MHTEpECAMH, NOHUMAEMBIME B IUHPOKOM,
O6LIECTBEHHOM HX CMBICAE. DTO O3HAYaeT, YTO IPaBHJBHOE NMOHHMA-
Hie U NO3HaBHe OOCTOATENbCTB JeJa, CO3NAIlee Y CYIbH TO MM
nHoe yOexJeHde, HeJb3f OTPHIBATL OT BCEH CYyMMK €ro Hzel,
B3LJIANOB, €0 MHPOCO3EDUAHHA, €ro IOJHMTHYECKOTOo H IPABOBOrO
COSHAHHSA.

Cynbsi, pemiag Jeno, B3BeIHBasg OOCTOATENbCTBA HeJa, OUEHHBAA -
DOCTYNKH OOBHHAEMOIO, HMCTHA HIH OTBETYMKA, HeM3OeXKHO HINET
OOphl B CBOHX HPABCTBEHHHIX, NOJUTUIECKUX, HIEOJOTHIECKUX
MPUHIMIAX, BO BCEM CBOEM MHPONOHMMAHHHM, B OCHOBHEIX BO33pe-
HHMSIX CBOMX Ha MHp, Ha OTHOLIEHHS JIOoNeHd, Ha LeJH ¥ 3a7aud
cBOero COGCTBEHHOTO CYIECTBOBaHHS.

CucreMa ©HIOCOOCKHX, NOMHTHYECKHX, NIPaBOBLIX B3IVIALOB CY-
IbH HI'DaeT BaXKHEHUIYIO POJb B €ro OTHOIIEHHH XK AeHACTBHTEJbHO-
CTH, B BOCIDHATHH M OLEHKE TeX MM Apyrux ¢daxrtos. Buyrpennee
yoexnedne W TPABOCOSHAHME CYAbHM, KaK H BCAKOTO YeNOBEKa,
HEPA3PHIBHO CBA3AHH MEXKIY COOOH; O0JblE TOTO, NEPBOE B H3BECT-
HOM CMBICJe OGYCNOBJIEHO BTOPHIM, OTHOCACH K HEMY, KaK YacTHoe
OTHOCUTCA K oOluemy.

Y6exgeHHe CyAb® B HPABHIBHOCTH ONPeNCJICHHOTO MM HaKasa-
HHS, RaK H caMasi YBEepPEHHOCTb B HEeOOXOJMMOCTH HAaKasaHMs MpH
HaHHBIX (DAKTHYECKHX OOCTOATENBCTBAX, CTOMT B IPAMOR CBSI3U C
NpaBOCO3HAHHEM CYJBH, C €ro OGIMHMH B3TJAJAEMH Ha 3aJaud Ipa-
BOCYJHs, Ha 3HaUeHHE NaHHOTO NPECTYIJIEHHS, Ha METOXH. 60phbOH
C YPECTYIHOCTHIO. '

ITpaBocosHaEHe CyABbH KODPEKTHPYET IpHMEeHeHHe 3aKOHa, BCErja,
B CHJIy CBOMX (OpMasibHEIX KayecTB, 60jee abCTPaKTHO, aire6paHyHo
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OTHOCSILIErocs K JXH3HEHHHIM fBJEHHSAM, 4eM 3TO HEob6XOoXuMO cCy-
ne6HO# npakTHKe !,

TakoBa Xe& H pPOJb COUMANMCTHYECKOrO IPAaBOCO3HAHHSA, TAKORO
e COOTHOLISHHE MEXKJY COUMATUCTHYECKHM TIPABOCO3HAHMEM H BHY-
TPEHHHM YOeKIeHHEM.

ConnanucTHYECKOe TIIpaBoco3HaHMe  obecrneyusaeT COBETCKOMY
Cylbe BO3MOXHOCTL Gojee rubxko, cBOGOOHO, MYAPO OPHEHTHPO-
BATHCH M B CJOXHLIX OOCTOATENLCTBAX MPHPOALI I'PaXKAAHCKOrO
CMOpa HJIM YTUOJIOBHOI'O NPECTYIUIeHHsS, H B BHIOOpe HEOOXOAMMOrO
B KaxXJIOM KOHKDETHOM CJyyae peilleHHs.

B HM3BEeCTHHIX YCIOBHAX COUMANMCTHYECKOE IIPaBOCO3HAHME OKa-
3LIBAETCH @IWHCTBEHHLIM CPEXCTBOM NpPaBHJIBHOIO NOAX0JAa K COOHI-
THIO H K 3aKOHYy, NPaBHJLHOrO IIO3HAHHA TOro, Kax HaI0 B JaHHBIX
KOHKPETHBLIX YCJOBHSIX PEWHTs AeNo, YTOOH oHO OBIIO peleHo H
70 3aKOHY M U0 COUMANMCTHUECKOH COBECTH, YTO JOMKHO OHIThH
TOKAECTBEHHBIM, YTO He MOXeT W He NOMKHO IIPOTHBOCTOSATH APYT
apyry. Camoe NOHEMAaHWe TOTO, YTO €CTh CNPABENJWBOCTD M CIpa-
BEANMBOE PELIEHKE, ONPEALNACTCH B KOHEYHOM CYeTe IIpaBOCO3HAHHEM
CYZbH, B COLHAJMCTHYECKOM O6LIECTBE — COLMANNCTAYECKHM NPaBo-
CO3HANHEM CYALH, CTPOHTENS COUHANMCTHYGCKOro obuwiecTsa 2.

CouHasucTHUeCKOe NPaBOCO3HAHME TpexcTaBiaseT co6of HacTh
oBlIero COUHANMCTHYECKOr0 MHPOBO33DEHHS, OCHOBY OCHOB KOTODO-
ro COCTaBJAeT HCTODHYECKWH M AuanekTHyeckKuit marepuamusM. Ilo-
STOMY-TO COLHAJUCTHYECKOE NPABOCOSHAHHE M IOJB3YETCH METONOM
MapKCHCTCKOTO (QHIOCOPCKOro MaTepHasiHaMa XKaK OCHOBHBIM Me-
TONOM OUEHKH sBJeHu#, PaxToB, BONPOCOB, MOMAJEKALIUX paspelue-
HHIO CYJbH MJM CJeNOBaTeNs. |

ViMenno MeTol MapKCHCTCKOTO ¢uiocodckoro MarepualnsMa oT-
KpBIBaeT NYThb K NO3HAHMIO Bellel, siBJIeHMH M OTHOINEHWH TaKHMH,
KAKUMH OHH SABJASIOTCA B JHeHCTBUTENBbHOCTH, YYHT MOHHMAaHHWIO R
paspelIeRHio NPOTHBOpedrf, KOTOPHIME CIJIOWDb Ja psiioM GhIBajOT
ypeaBhEIYafiHO OCHOMKHEHBl HCCHeAyeMble CyXoM coObiths, ofecre-
gyBaeT B MaKCHMaJbHOR creneHd O6e30MmOOYHOCTE NMPUHMMAEMBIX
no cyZe6HBIM JenaM peileHu#f, T. €. ofecmeunBaeT YCTaBOBJEHHE
MaTepHaJBLHOR MCTHHEL.

MAapPKCHCTCKO-JIEHUHCKHUR  IHANEKTHMeCKR  METOR® JeXKHT B
OCHOBE M COIMAJHUCTHYECKOro NpaBOCO3HaHHA Kak
ofuiell CHCTeMbl NPABOBHX, (HAOCOGCKUX ¥ HNONUTHUECKHX B3TJIA-

t He NumeHH ®WHTEpeca OTHOCAIMeCT K BOUPOCY O <«HAPOXBOM MPABOCO3HA-
gmi» cTpammuu paborst A. M. DBoSpumesa-Tlynmmwna «OMIIBDHIECKHE 3IKOHL
JesTeNbHOCTH PYCCKOro cyXa IpHCEKRmX» (1896, crp. 564—582), B KOTOpO#l npu-
pORATCH (AKTH, CBANETENBCTBYIOMHEE O TOM, KaK B STOM Cyle «bopmManvaas
MepKa SaKOHa» 3aMEHsNACh <UHIMBAXYa/MSHDOBARAEM CIy9as», T. €. TaKHMH
pOIIeHHAME CYAA NPHACAXEHX, KOTOPHE OIpeleNaiich TIOCHOACTBOBABIIUME B
rorJamgeM OfmecTBe BSCJIANAME, TEODHAMH, OOHUASMH, NPENPACCYNKaAME.

2 CrefyeT B CBA3H CO CKAa3aHHHM 8 TeKCTe NOAYEPKHYTh, YTO CT. 413 VIIK
PCOCP, ropopamias O $BHOA HeCTpaBefJIABOCTH DIHFOBOPA, NDAKTHHECKH MOXKeET
PEANEIOBHBATECA JAIL Ha OCHOBE COLMAJACTHYECKOro MDABOCOSHAHAR, RANIIErO
©yAbe KPETepUE CAMOTO WMOHATUA CTIPABGLIRBOTO B HeCNpaseuIEBoTo.

2 Cx Jtanoie, § 20. .
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IOB, H BHYTDEéHHero y6ex AeHHus Kak crnocoba pelieHus
YaCTHRIX, KOHKDETHHIX -BONPOCOB CynebHOro nopanka.

ITpumenenne MapKCHCTCKO-JIEHHHCKON JHAJEKTHKH HE TOJBKO
rapaHTHpyeT WJd, N0 KpakHelf Mepe, noMoraer YHACHEHHIO 0o6CTOs-
TEJbCTB, KaK 6Bl COTKAHHBEIX H3 NPOTHBODPEYHH, HO YUHT MOHUMAHHIO
TOro, YTO $ABJIeHHS OOUIeCTBeHHOH IKH3HHM, a Takke O0O0yCJIOBJIEH-
Hble XapakTepoM M OCOGEHHOCTAMH TIOCHOJCTBYIOLIHX B HAaHHOM
o6iIecTBe OTHOWIGHHHA HeACTBHA H MOCTYNKHM (IIPOCTYNKH, NpecTyn-
JIEHHs) He SBJSIIOTCA IPOCTHIMHM «ClIyqalHoCTAMEH». MapKrCHCTCKO-
NEHHHCKAs! JMaJeKTHKa IIOMOraeT pacKphIBaTH BHYTPEHHIOO CBASh
K BSaHMHYIO OOYCJOBJCHHOCTE SBNEHHH OOCIIECTBEHHON IKHSHH,
HNeHCTRHE M NOCTYIKOB JUoAeH, YUYHT NOHMMAHHIO TOCIOJCTBYIOLLHX
B obmecTBe 3akoHoMepHocrefl. Krnaccopasi Gopp6a, BO3HMKAalOLIAs
HA [IOYRE NPNTHBOpPEUMH MeX Ay KJAacCOM SKCIJIOATATOPOB H Knhac-
CaMH SKCIJIOATHPYEMBIX, C NOGENOH COUHAJHCTHUECKOH peBoo-
UME M OpraHpgsauuedl couHaJucTHyeckoro olIecCTBE He TOJIbKO He
YCTpaHSeTCS A He, 8aTHX2ET, HO Dasropaercg ¢ ewe OSogblueft cu-
JO}, TMOPOXKIaf HOBBIE M HOBLIE TPECTYNHLIE MaxMHAUKH CO CTO-
POHEI OCTATKOB DASTPOMJIEHHBIX SKCMNOATATOPCKHX KJaCCOB.

Ha nouse knaccosolt GopbOhl B eule COXPaHAIOLIUXCH TEPENUT-
KOB XanuTajHsMa B SKOHOMHKE M CO3HAHMH JIOJell poxzawIcs
npeciyureHys, NOAPHBAIOLIKE YCNEX¥ HOBOIO, COIMAJMCTHYECKOro
CTpOS.

3ajaga CONMAJHCTHYECKOrO NPABOCOSHAHHS  3aKJIOYaETCA B
YMeHbe IOHSTH B KaXKJOM 'OTAENBHOM KOHKPETHOM CJydae CB#3hb
LaHHOTO NPEeCTYNJNEeHHS ¢ NOPOAMBIIMMU €ro NpPUUKHAMY,
BCKDBITh OCOBEHHOCTH N 2HHOT O CJAyyas HADYIIEHHS COBETCKHX
3aKOHOB, XaTh NpaBAJbHOe OO0BbACHeHUE HEHCTBUE OOBHHAEMOTO,
HCTIIa MJM OTBETYHKA, TNPaBHJBHO OLEHHTb 3TH HeHCTBHS C TOYKH
3peHHs He TOJbKO (OpMaslbHBIX TpeOoBaHHH 3aKOHA, HO ¥ ¢ TOYKH
3peHHA HHTEepeCOB BCEro IeJla COIMHANHUCTHYECKOI'0 CTPOHTENBCTBE,
xena GOPROBI 32 COMMAJM3M. '

Dopmannpiinie TPeGOBAHMA 3aKOHA MOTYT B HEKOTOPHIX CIIyYasix
BCTYIIHTH B NPOTHBOpEdYHe € TPeOOBAHHAMH KHBOH IKHU3HH, C JKH-
- BHIMM HHTepecaMu ofliecTBa X OTAENHHOTO yejoBeka. Paspeinenme
HJIE VCTPaEeHHe TAKHX HDPOTHBODETHH HABJSETCHA OJIHHM M3 BaX-
 HeHIMX YCAOBHH INpPaBHJBHOIC OCYHIECTBJEHHS InpaBocynud. He-
CrocOOHOCTh YCTPaHHTh NIPOTHBOPEYHS NOAOOHOIO pOJLa ecTh HOKa-
3aTellb HENPABOCYAHOrO KUIPABOCYNMS», TIPABOCYAHMS B KaBBIYKaX.

ConuanncTHuecKoe NPaBOCOSHAHWE B Jeje YCTpPaHEHUS BO3MOX-
HBIX NPOTHBOPEYHH MeXAYy OopMyJoH 3aKOHA H JKUSHEHHBIM Tpe6o-
BaHUEM HIpaeT peMaliNyl0 POJb: OHO DOMHEMAET MEICHL H BOJIO
CyAbA Ha BBICOTY NOJMTHYSCKHX  IIDHHIMIOS 6OpHOBR! ero  XJjac-
ca, ero OOLIeCTBAa; OHO HOSBOJMET CYLbe TOIONTH K oneske
pacCMaTpPHBAEMOTO WM COGHTHS € TOYKH SPeHHA NPWHIHIOB XHUa-
JEKTHYECKOT'O MaTepHaJu3Ma # ¢ 3Tof NpHHUHNHANLHON NO3HIHH
IPAaBWIILEG OTBETHTb HBa BOTIPOCH, OTBETHTb Ha KOTODHIE NDAaBAILHO
6bii0 OBl HEBOSMOXHO HCXONf #3 ORHHX JHIb (HOPMAJHHO-JIOTH-

GeCKHX Ka'x‘enopaﬁ . , 1
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CoBeTCKOe [ 0Ka3aTeJbCTBEHHOE IIPaBo, B OTJHUHE OT H0KA3a-
TeJbCTBEHHOrO IIpaBa 3KCIJIOATATOPCKHX TOCYHADPCTB, HMEET [eJio,
TAKEM 00pa3oM, He TOJBKO C IOPHIMUECKHUMH KaTErOpHAMH M OI-
pefelsieMOR STHMH Karteropusmu Merommkofl. Oxo uMeer aej0 CO
BCEl cHCTeMON MJeH, BIrAxOB, yOexXIeHHH, HHAYE TOBODH, CO BCEM
dunocoPCKEM MHPOBO33DEHHMEM, TOCHOJACTBYIOLIMM B COIMAJMCTH-
geckoM OCILIECTBE, TOCNOACTBYIOIIHM, CJIENOBATENLHO, U B CO3HABHH
Jnopedt, no KpaWHeR Mepe, nepemnoBLIX JuOJell 3TOro 06mecTBa,
KaKHMY SBJISIOTCS M HE MOCLYT He SBJSATHCHA CYIbH H CJEIOBATEJH,
HOCHTEM HAER W DPHHIUTIOB CaMOro MEePeXOBOTO ILPABOCYLHS — Ipa-
BOCYIHSA couuanncTHyeckoro. ITosToMy coserckas TeopHs CyNeCHLIX
KOKA3aTENECTE CTPOHTCH KAK TeODHH, OTNPaBISIONAACS KaK H3 CBOe-
ro ACXOAHOrO MYHKTA H3 DPHHLMNAG COUMANIHCTHYECKOTO NPABOCO3HA-
Hug. 30eCh CYA W CJHeACTBAE HAXOAAT CBOY HACTOAWIME MeTo I,
CBOM KJIOY K DACKDPEITHIO MHOTHX TakH, XDAHAMXCA B TJIyOGRHAX CY-
 HeCHBIX Res, B CayCHHAX YENOBCYECKMX  XAPAKTepoB, B CJONKHOH
HKUTEHCKON M JHYHOH ICHXOUOrHM.

CoBeTcKoe npaBocyiMe — 9T0  COUMANHCTHUECKOE - IPABOCYIKE,
OCYIIECTBJIAEMOE B COOTBETCTBUM C NPHHLMIIAMY COUHAJAM3Ma, B COOT-
BETCTBHH C TIPHHUMNAME COULHANMCTHUYECKONO NPABOCOZHAHHS 1 CO-
‘HHAJHCTHYEeCKOro Yyb6exnaeHus cyaedd. Bor nouemy rpyGediuum wus-
BpallleHHEM SBJAIOTCA MNONBITKH HEKOTODBIX <«YYeHEIX» BHIOPOCHTH
NPHHDMI BHYTPEHHEro CyXeHcKoro yOexNeHHs M3 COBETCKON IIpo-
JIECCYaNbHOM CHCTEMBI M M3 CHCTEMB! COBETCKOIO JOKa3aTe/bCTBEH-
HOTI'O TpaBa.

[Toxon DpOTHB NpHRENHENA BHYTPEHHEro cyjefickoro ybexmeHusd,
XOTsi 6Bl M 3aMAaCKMPOBAHHHIA KDHTHKOH OypiKyasHbIX Teopuit, Juue-
MEPHO BO3BE/MUUBAIOIMAX A3TOT NPHEOUN H MOK €ro IOKpPOBOM
CKPHIBAIOIIHX paGCKylo S8aBHCHMOCTH 6YPIKYasHOrO CyJAa OT SKCILIOoa-
TATOPCKHX KJAacCOB, HHKOI'O He MOXeTr H He JONXKeH OOMaHbIBATh.

Pazo6nauas OypxKyasHbllf XapaKTep NpHHHMIIA TaK HasLBaeMOH
«cBoBONHON» OIEHKH JOKAa3aTeJHCTB HAa OCHOBE BHYTPEHHEro
. «yGexnenus» cynefl B OypxKyasHOM cyHe, MBI He MOJURKHH H He
" MoXeM ¢ BOJOf BHIJIECKHBaTh M3 BaHHH W pebenka. Mu He Mo-

WeM BHIJNECKWBAT: CAMBIR NpHHIHN, TeM O6oJee uTO TOJBKO B
YCJIOBHAX CONMHANH3SMa OH TOJyyaeT CBOe IOJHOe DasBHUTHE, SIBJIA-
sich HEeHCTBUTEABHMM MCTOYHEKOM HACTOALIEro, NOAJHHHOTO Hpa-
BOCYRHS, NPABOCYAHS B HCTHHHOM CMbICJe 3TOT'0 CJOBa, N p&B-O-
CYHAHS COOHAJIACTRYECKOTro. Bee passurHe COBETCKOrd
npasa NOKAasHBaeT, 3TO BaXKHEHIIMMA NPHHIHUIAME COBETCKOFO 70-
K43aTeJBCTBEHHOFO NpaBa SBAFIOTES COMMAJMCTHYECKOS , IPaBoCO3-
HaE¥e B CONMBAMCTHUCCKOe YVOexIeHHe cylel. DTm peswkne NpWH-
H@ANH CONHEANACTHIECKOrO NPABOCYIUA H 00eCTIeUHBalOT COBETCKOMY
CYILY eh0 TIOAJWHHYIO He32BECHMOCTD, €10 NOAJHEHYIO CAMOCTOATE b
HOCTh, TIOFUWHAA BOJIO W pasyM Cylda COBETCKOMY-3aKOHY, BhIpaXa-
JOIEMY  BOMO B PasyM OOBETCKOTO Hapona. o

 PaspirEe COBETCKOro HpaBa M OCOGEHHO DACHBET €r0 BEJHKHX
NpEANMEOB, Hamenumd cBoe HauGosee spKOe BHIDAXEHHE B

Cramascgbi KOHCTHTYIHE W CO3NAHHOM UOH €€ HeloCPeXCTBEHHEIM
: - 121

A



BIMSAHMEM H HA e¢ oCHOBe 3akoHe o cymoyctpoicTBe CCCP, coroa-
HBIX M aBTOHOMHEIX pecnyOamk (16 asrycra 1938 r.), co Bcef
CHJIOH H OYEBHIHOCTBIO MOATBEPXKIAIOT I'OCIHOACTBO B COBETCKOM
Cyne6HOM TNpaBe HM3JTOXKEHHHIX Bblle npuHnunos. Tem Goiee rpy-
OBlM M ONACHBIM H3BpalleHHEM SBJAETCH OTPHUAHWE 3THX NPHHLK-
nos. Takoe OTpuLaHHe HEJB3s pacCMaTpHBaTh HHaye, KaK CJAEACT-
BHe BpPaXIAEOHBIX MapKCHU3MY-JCHUHH3MY HIEOJIOrHI.

§ 19. OTpunande NPUHIMNA BHYTPEHHErO CYHNEeHCKOro yoexIeHus
H [MO3UTHBHAsA IuKoda Oypxyasnoro npasBa. OwuGKM MO3ZHUTHBUCTOR
B CBETe MAPKCH3IMA-JEHHHHIMA

Berpeyatonreecss B coBerckoit npoueccyanswolt nureparype! or-
pAaHHE HEKOTOPLIMH YYEHBIMH INPHHUHIA BHYTpPEHHEro cyueli-
CKOro yOemIeHHS KaK SKOObl HECBOHCTBEHHOTO COBETCKOMY npany
OGbACHAETCA II0 NPEHMYUIECTBY BJHMAHMEM TaK HaselBaeMol no-
SUTHBHOM IIKOJBEl YrOJOBHONO NpaBa, HABHBIERCH NPOMEKYTOUHBIM
3BEHOM MEXJIAY AaHTPANOTOrHYECKON M CONUMOJIOTHMECKOR IKOMH,
OTH IIKOJH CMEHH/IM KIACCHYECKYIO ILKONY M Ha €e KPHTHKE Ioi-
HANMCH B KOHINE INpPOILJOro CTOJNETHA HA BHICOTY Haubojce npo-
IPECCHBHBIX KON OYpP:KYasHOTO YroJIOBHONO NpaBa, HECMOTPA Ha
TO, 9TO JIO CYIIECTBY BCE 3TH UIKOJK TOJLKO naubolee mnocaeno-
BaTeNBHO OTpa)KasH MHTepeckl OypxKyasuu. HaumbGonee apkum mnpex-
CTaBUTENEM TOsHTHBHON ImKoset ssmics Peppw  (1856—1929)2,

B cBoeil Teopun Peppr HCXONMI H3 OOIIMX IPHHLHIOB AHTPOIO-
JOTUYECKOH IIKOJBI, M3 TNPUHIHIIOB CBOEH 7TaK HaskBaeMoO# I103-
THBHOH TEOPHH YrOJIOBHOH OTBETCTBEHHOCTH.

Ocnapusas, ® He 6e3 OCHOBAHWSA, MPHHIMIEl KJIaCCHYECKON WWIKOMLL,
ACHOPHPYIOLIEH CONHaNbHO-3KOHOMHUYECKHE VCIIOBHSI BOSHMKHOBEHHS
A Pa3BUTHS NPECTYIHOCTH ¥ cBolfuiel npobyeMy YroJOBHON OTBer-
CTBEHHOCTH K npofjeMe cBoOOAE BOMM B MeTadusmueckofl, Hieau-
CTHYECKOHX ee TpakToBke, Peppd M ero INKONA DPHULIH XK KaTero-
PHYECKOMY OTDHUAHHIO NPHHUMNA CBOGOIAB BOJMK B JHeje OLEHKH
npecrynieHud. PeppH oCnapHBaeT <«IOPHAHYECKHA CHJJIONHM3M®, IIpo-

1 CM., HaupaMep, pox3smHACKA K, Yuegne o0 HOKA3aTEJLCTBAX H ero 5Bo-
momast, Xapbros, 1925, a Takxe ero IOKJanx B CeKn¥r MHCTHTYTR yroJ0BRO%
-nomaTuke B Mockse (1936 r.). B ostoM Ioxiaane npod. I ponamuckuf, Mexmy
OpouHM, TIHITAJCA IOKA3aTh, 9TO CAMH¥ TEPMHUH <«BHYTDeHHee YOeXKZeHHe» He OT-
pakaeT CHeNAPHKE ONEHKH KOKA3aTEJLCTB B COBETOKOM TpPOMECce, a, HaoGopoT,
oTpaxcaer cuenmdumry Oypikyasmof TeOpHE HOKA3aTednCTB. Bospaxas Toria
(15 mast 1936 r.) npod. I'poasEHCKOMY, # YKasHBaJ Ha HNOJHTHYECKYIO OMNIH-
60YHOCTB 3TOrO Te3Mca, He TOBOPA YXKe O ero HayuHoll HecoCTOATEJbHOCTH.
Mexny rtem wpod. I'pomsarcxmE, CONMIAPHOMDYHC, C KpafHe HEYyHaTHHIMH 0OpPO-
extamn YIIK 1927 r. m 1928 r., TpeGoBai fpAMOTO OTK233a OT TePMHHA <«BRYT-
peHnee ybGexnenmnes (cM. BumBRCcKHE, [IpofreMa OUEBHKE HOKa3aTeNLCTB B
COBETCKOM VroJoBaOM mpolecce, «COUHaNHCTAYECKAs 38KOHHOCTLY, 1936, Ne 7).

* Kpynmefimas pa6ota Peppm— «¥roloBhas coumovorusi» {2 roma). B 1920 r.
®eppH OB HTANBSHCKHM MHUHACTpOM OCTHUEH., Ilonroe BpeMs o GbJ OJHEM H3

JHIEPOB COUHAJMHCTHYECKOH mapred; B 1927 r. NPHMKHYA K  QamHcTCKoR
IIapTHH. '

122



BOBIVIALUEHHEIA KJACCHYECKOH MIKOJION, 0 CBOGOIHOM BOJIE UeJOBE-
Ka, 0 er0 «HPABCTBEHHON cBOGomes.

Qeppu 06BABIAET CBOGOAY BOJH, HIM HDABCTBEHHYIO csobony,
[POCTO HJLMO3HEH, B CHJIY 9ero OHAa M He MOXKET CJNYKHTb KpHTe-
pueM YrOJIOBHOH OTBeTCTBeHROCTH. CIpaBefsiMBO KPHTHKYA WHe-
AHCTHICCKYIO TPAKTOBKY KJacCHKaM# OypXyasHOTo npaBa cBOGOJ-
HO{l BOJIM KaK NCHXMYECKOrO SBJIECHHsS, OTOPBAHHOIO OT MAaTepHAaJb-
HOit CpeJbl H AKOOH He3aBHCHMOrO OT Hee, KAK CAMOCTOSTEJbHOTO
¥ HE3aBHCHMOTO OT BHEIIHMX YCJIOBHE 0c060ro «ceoficTBa IyIIHS,
Qeppd Bnagaer B rpyGefimyid OMWHGKY B ITOJOKHTEILHON YacTH
ceoell Teopuu. He pas nomuepxknsas sxo6bl MaTepHANHMCTHUECKUH u
RETePMHHMCTHYECKHH Xapakrep cBomx B3raanos, Peppu, onxmaxo,
o6HaPYKHBAET NOJIHOE HENOHAMAaHHMe NelcTBHTeJbHON chasu Mexny
MaTepHeit M CO3HAHHCM, MEXIY BHEIIHHMH YCJIOBHSMM M BHYTpEH-
HEMH OIYUICHHAMH, MEXAY BOJEH MM cBoGonOR BOJH ¥ 06yCJIOB-
musaloliedl ee (GOPMEpOBAHKE M HaNpaBJeHWe MaTepHaNbHON cpexof,
Mex Ly cobonoft B HeoGXO0IHMOCTEIO.

OmmBounsl caMBle METOXOJOrHYECKHe OCHOBHL Teopuu Peppm.

«leMeTBHTIL N0, mimeT Pepprl,—To, UTO JOrHKa HONYCKaeT,—
8T0 MW aGCOMOTHYX CBOGOAY BOMH, WM aGCONIOTHBIY AeTepMu-
HHBM; BCAKHE NOCPCACTBYIOMM B3TNAN €CTh GeCCMBICTUILA. .. ».

Wna — no. Bee, yTo He yknazeiaetcs B 9Ty (dopmyny, — Gec-
CMBICJIMILA, YTHJMTApH3M, SKIeKTHAKa. VMeTHHA — He B coueranun
cBOBOMBl BOM, MM HPABCTBEHHOR CBOGOIBI, WE/IOBEKA C MaTepHasb-
HO-NIPOH3BOACTBEHHBIMH, OBUIECTBEHHO-9KOHOMHYECKHMH H  IOJIHTA-
YRCKHMH YCNOBHAMH er'0 CYIIEeCTBOBAHMS, OOGLIECTBEHHBIMH KJacCO-
BBIMH OTHOLIEHHSMH; HCTHHA — He B JO3HAHUH HEOOXOIHMOCTH we-
JOBEYECKHUX IIOCTYNKOB, He B TO3HAHNHM <«CBOOGONBI BOMH» KaK CBO-
Gonpt, 0oOycnoBNeHHOR HeoOXOLZHMOCTBIO, KaK ATO TpASHAET
MapKCHSM-JeHHHASM, 3 — B TOJHOM ¥ KATErOpHYECKOM HCKIOYeHHH
u3 wucja QaxTopoB NpPeCTYINeHHS BOJH YeJOBeKa 2.

Orpunande cBoGOALI BOJM 4HEJIOBEKa SBJSETCH ONHMM H3 Kpae-
YrOJBHLIX XKaMuHeR BcCell aHTPONOJOTHUECKOR TEODHM, BCETO YUeHHs
deppu 0 mpecTynJieHHAM M HakaszaHud. M 210 He cayuafiro, Tak Kax
npobieMa CBOGOAB BOJH AEHACTBHTEJHHO HMMEET pellaiolliee 3Hage-
HAe IJI TOCTPOSHWS HAyKM YrOJIOBHOIO TpaBa H JJd BCero Ha-
TpaBJCHWA YLOJOBHOR TMONHTHKH 3.

“ ®eppu, Yronossas commosnormsa, CIIB, @ II, c¢tp. 19

2 0 nosHOM HeNOFEMANEE Qeppw MHAJCKTHKE ABJEHAH CBAJETeNBCTBYET, Ha-

npuMep, CHeLyplee ero 3ageneHHe: «llonyckas, ¥TO HpaBCTBeHHax cBoGoma
JeROBEKa OrPavEueHa, fpeX(Ke BCETO BOSHHKAET CJAeIYIOMas HepaspemmMast Ipo-
GneMa: ®aK WPOHCXONHT TIePeXOX OT JeTePMANE3MA X HpaBcTBemHOM cmofone,
fIOCTEeHHO HIM Cpasy, OZHuM npeDKkkoMr». M naneme: «Bosmaxaer, Haxowmern,
ele OHFEO HENXOPA3YMERWe: KaKk STO HPAaBRCTBeHHAd CpoGoxd Ye0BeKa OrpaHd-
JUBAETCA BHEMTHAMA H BHYTPSHHEMHE YCHOBHAME TOJHKO JO HSBECTHOHR (CTeleHH?
Kag o0BACHATS, floTeMy OJHE YCJIOBAS OTDaHWIMBAIOT B Oodbmell CTelleHH Hpas-
CTBEHAYIO CBOSONLY uesioBexa, yeM Ipyrue?» (b eppa, umr. cod. c1p. 25).

3 Mexay TeM— <HeJb3f TWIKOBATh © TpaBe M HPABCTBEHWOCTH, HE Kacasch
BOIPOCE O TAK HAZHBAEMOH <BOOONE BOJIH, O BMEFNEMOCTH YeIOBeKa, 06 OTHO-
DICEEAH MeOKHY HeOODXONEMOCTBIO ™ cBoGomofi» (3 HTexbe, Anm-Iiopamr,
Mapxc u DHreasc, Coq, 1. XIV, c1p. 113).
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Mer Bamenn Belle, Kak pacnpasasercd PeppH co c8o6010# Bo-
J: OH NOJIHOCTBIO M KAaTErOPHYECKH OTPHUAET ee B KayecTse dax-
TOpa YEeNOBEUECKON IeATENbHOCTH, OODLABJAAL STO NPAMBIM  BHIBO-
noM u3 ¢unocodun netepmusEsMa. B NeHRCTBHTENBHOCTH JeTepMu-
HM3M He OTpHuaeT CBOGONE BOJH. Taxoe OTpHIAHHE — NPAMOe
L3BpalleHHe NEeTEPMHHMCTHUECKHX NPHHIHIOB NOIJHHHO HAYYHOro,
MapKCHCTCKOrO MaTepHaH3Ma.

Cso6ony BOMH HHCHpoBepran B cpoe BpeMs eme E. Hiwopwar,
OOBABHBIUMA TEOPHH O BHyTpeHHel CBOOOJE YeJIOBEKA NPOCTO «Iy-
pauxumu danrasuamuy. [To Jiopuary, cBo6oja YeNOBEKa €CTh JHIIL
PaBHOZENCTBYIOMIAsT MEXIY WNOHUMAHHEM W HHCTHHKTOM, Da3yMoM
¥ HepasyMHmeM. DHrTe/NbC pasobNavuyl AHTHHAYYHOCTH TakOTO YIOHH- -
Mamps CRoGOXE!, IOKa3aB, HTO OHO npejcrasaser coboft Jmup
«.[KpalHee BYJLTADH3HDOBRHHE IEreseBCKOR TOUKH SpeHHs» 3,

«I'erenp,— uMTaéM Mbl Yy DHreanca,— NepBbIff NPABHILHO IIOHAN
OTHONIEHHE Mexny cBofojoft ¥ HeoSxoaumocThio. llns Hero cpo-
601a, 5T0 — NMOHUMAHKe HEOGXOZHMOCTH®, Hreasc uuTHpyer [ere.
ns: «Heo6xoxumocts cnela JHIML NOCTONBKY, MOCKOJb-
Ky OHa He MOHATEa® h OOBACHAST, W10 «..cBofoxa BoJM
OBHAYaeT HEe WTO HHOE, KaK CHNOCOSHOCTL UIPHHMMATL DEIUSHHA €O
SHaHMeM Xena®, uTo «..cBofOoJa COCTOMT B rOCMONCTRE HAX CaMMM
co6ot W HalX BHelIHel TPHUPOXON, OCHOBAHHOM Ha IMOSHAHHMH €CTECT-
BeHEOA HeOOXOZMMOCTH...», UTO «...0Ha SABJAETCA HEOOXOIHMEIM
IIPONYKTOM MCTODHYECKOrO PasBUTHAS 2.

Hcropuio TBODAT moxu. B Hcropuu ofuwecTBa, NHCaN JHrennc
8 «Jliogsure Qefiepbaxe», NeACTBYIOT JNIONHK, ONApEHHBIE COSHAHHEM,
IBUKHMEIE YMEICTIOM HMJM CTPACThiO, CTapsiide cefe onpejeneHHEe
nemi. CTpacTd, YMBICEN, JKeJNaHHA JIOAeH OmpeleNsioT HX BOJIK.
~«Bce, 410 nobyxiaer X XeATeJHHOCTH OTHENLHOIO YEJOBEKd, HEHS-
GeXXHO DPOXONUT Uepes eno TONOBY, BOSHeHCTBYS HAa €ro BOJIO» 3.

OTa BOJA 3aBHCHT OT NOOYXAEHHHN, KOTODHE IPUBOAAT B ABH-
JRKeAHe He TONBKO OTHENBEHRIX Jofeldl, Ho OoJbIIMe dJeJOBEYeCKHe
MacChl ~— TeJbie HAPOAH HUJIW Lelble KJACCH NaHworo Bapoma. DT
Do6yXHeHHsI B KOHEYHOM cCYeTe ONpEeXeNsoTCs  MOTPeGHOCTAMH
KJI3CCOB, IPOMSBOJCTBEHHBLIME OTHOILIEHHSIMH, Da3BHTHEM INPOH3BO-
TATENbHELX CHI ¥ YCHEOBHA OOMeH2 4. ‘

B pabore «UTo TAKOe «JpY3b HaPOAa» MW KaK OHH BOIOIOT IPOTHB
oonuan-gemoxpaton’» JlewmE nokasan MefiCTBHTENIbHOE OOOTHOILEHHE
MEXIY ACTEPMHEMSMOM ¥ HPABCTBEHROCTHIO, MEXKLY HCTODEYSCKOR
- HEOOXOIMMOCTBHIO W SHAYCHAeM JMMHOCTH, Xorja mmcan: «Hmes ne-

TEPMHHU3MAE, YCTAHABIABAN HEOGXOMMMOCTD YEJOBEYECKHX OCTYIKOB,
oTBeprast B3JIOpHYIO HobaceEKy o cBOGONe BOJIH, BHMAJIO He YHHYTO-
26T HA DPasyMa, HE COBECTH HeJIOBEKa, HY ONEHKH ero IedCcTBHily
(Jleman, 1. I, crp. 77). - |

1Cu. Mapke m Durense, Gox, . XIV, cmp. 13 ‘

BMTam xe, crp 113-—-114. o , :

c’s aéx_{}iembc, Jlogper ®eftepbax, M apxrd 7 Dpresbe, Cou, T XIV,

]?CM.T-‘H;M?K.C-'--'. '."',ei"f .o 5"';.’;i
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Mneanusm e B cocrostHhM BCKpBITH mpottece, OmpeXesiomms
¢opmHupoBaHKME BOJH JIOLEH, a CJeJ0BATeNbHO, M ONPENeTuTh
CYLIHOCTb TaK HasblBaeMOH CBOGOLEI BOJH. DTO B COCTOSIHHE GBI
clenath H CHeNAN QUAJCKTHYECKUH MATEpHAIM3M, OTKPHIBLIME uc-
TOUHHKM M 3aKOHBl ee (OpPMUDOBAHHSA, INOKA3aBIIHH ee CYIIHOCT,
poJib M MEeCTO B Da3BUTHH OOIecTBA, B DAa3BHTHH OOGIIECTBEHHOTO
[BHKECHHA YeNOBEYEeCTBa.

HpeanucTl HM3BpalalOT HeHCTBHTENBHOE COOTHOIUIGHHE MeXIY
cBo6OZOH M HEeoOXOZMMOCTHIO. :

KsppailleHHe B STOM BOmpoce BieyeT 3a cofoft usBpallende H
B Bonpoce © Io3paBaeMocTH «Beww B cebe». O6Ga stz Bompoca,
KaK Mbl BHIAEJH Bbllle, HMEIOT rpOMafHOe 3HAYCHHE B Hayke yro-
JIOBHOT'O ¥ YI'OJIOBHO-NPOUECCYANLHOrO TIpaBa, Tak Kak Ges Ipa-
BUJILHOTO NMOHHMAHHA TOr0 M LPYroro HeBO3MOXHO INpPaBHIALHO Op-
raHK30BATE H MEPOTIPHATHA mo OGopbbe < TNPECTYNICHHAMH, Heb3s
NPaBUAbHO NMOCTPOUTE HH YLOJOBHYIO NOVIHTHKY, HM TEODHIO H CH-
CTEMY DOKa3aTeNLCTB. Dypixyasuas IOpHCHDYINEHIMS, ONHpaloOmascs
- Ha KJeamMcTHUecKylo Guiocodpuio, orpuuaer aGCONOTHYI0 H 06beK-
THBHYIO MCTHHY. MexAy Tem OTpHUAHKe OOBeXTHBHOH, KaK M ab-
COJIIOTHOH, HCTHHBI yTpOMAaeT NPeBPATHTE CYLEOHVIO IeATeNBHOCTS,
MPH3BAHHYIO YCTAHABNMBATE MCTHHY, B 0eCCMEICJHNY.

HueanucTryeckass Qunocodus oTpuuaeT OGHEKTHBHBIH MHD BHe
RAIIErO COBHAHMSA, OTPHUACT B OOBEKTHBHYIO HCTHHY. 3TO OTpHUA-
0T ¥ NOAAEKHBAOIIME HALANHCTaM-(HIOCODAM HIELaNHCTH-IOPHCTHL.
Ho oTpumanue OOGBEKTHBHOH HCTHHB! €CTb DE3YIbTaT HACAJMCTH-
YECKODNO TOHMUMAHMA JeHACTBHTeILHOCTH, HeHay4yHOM, MeTadusHue-
CKOff TPAKTOBKM B3aHMOOTHOLIEHMY YeJIOBEKa M INPUPOILI, CO3HAHUA
H MaTepHH, STO — DEBYNLTAT HEBEXKECTBa, lOCNApHUBAIOLIEr0 BO3-
MOXHOCTb ITO3HAHHS MHpa M ero 3axoHoMepsocredf. MapkcucTcKuil
punocoCckuy MaTepHaIAIM pa3o6Jaumyl 3TO HEBEXECTBO, J0Ka3as,
YTO MMD K €ro 3aKOHOMEDHOCTH BIIOVIHE IMO3HABAE€Mbl, YTO BIIOJHE
nosHaBaeMa ¥ o0beKkTHBHaA ucTHHA. Mapkcucerckuii dunocodckuit
MaTepHaJiH3M JOKasad, YTO (H3UYeCKMH MHD CYLIECTByeT Hesapu-
' CHMO OT dYeJOBeYeCKOro CO3HaHHf M YeJoBeyecKoro ommita. Mapke
u Duresibe yxke gasHo onposepriu IOma, Kawra u ux asnuronos —
' arHOCTHKOB BCAKOro THna l.

«BDHTbL MaTepHAJHCTOM, — IHCAX JIGHME TIPOTHB MaxHCTOB B
«MarepranusMe B OMNHPUOKPHTHIM3MES,— SHAYUT IIPH3HABATE 06D-
eKTHBHYIO HCTHHY, OTKPHIBA€MYI0 HaM OpraHaM#d UyBCTB» 2. -

B NpOTHBONOJOXKHOCTH HACANHIMY MAPKCHCTCKHH ¢urocodekni
MATEpUAJMSM «..HCXOIHT H3 TOro, YTO MaTepud, NpUpOna; OkiTHe
NpeACTaBJIfeT OODLEKTHBHYI0 PeanbHOCTB, CYUIECTBYIOMYQ. BHE H
HOSABHCHAMO OT CO3HANHA...»; ¥ UTO <«.MUED H €ro 3aKOHOMePHOCTH
BIIOJIE IIO3HABAEMbI, YTO HAIIH 3HAHHA O 3aKOHAaX NPUPOMbI, IpO-
BEePEHHEIE ONBITOM, NMPAKTHKOH, FBISIOTCH NOCTOBEPHHIMH SEaHUSMH,

1 ATHOCTHIZEOM — OT FpeTeckHX <o & —ne, TV00!K — snamme; - B dmrocopmm
08HAU4ET YTBEQOKNCEAE, WTO BHEOMIEEE MAD HCIOGHABAICHM, FesHaeM. ArBOCTHK —
TeR0BK, YTBEDOKAAIOMRE, ITO BHSIHHE oMHp OOSHATL Hedb3d. :

* lessn 7. XII, crp. 108 | ) o _ v
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HMetOmIMME sHauenné oBbeRTHBMBIX HCTHH, YTO HeT B Mupe Heno.
dHaBaeMbiX Belled, a €CTh TOJbKO BelllW, €lle He TO3HAHHLe,
KOTopble OyAYT PaCKPeITEL K  NOSHAHBL CHJA2MH  HAYKW o
TipAK THKH» 1.

BuemHuit Mup, «Bewy B cefe» NO3HAIOTCA M OTKPLIBAIOTCA Ham
MpH NOMOILM OpPraHOB UYBCTB H BbI3bIBAEMBIX MX BO3JEHCTBHEM Ha
5T OpraHe!l OlyileHul, YTO, OJHAKO, He JaeT HUKAKMX OCHOBAaHMH
CBOJHTb STOT MHP K OUIYLIEHHAM, KaK IHeJaloT 5TO IOMHCTBI, KaH-
THAHIBI B MaXHCTHL

«OLyuienne ecTh peayibTaT BO3LEHCTBHS OOLEKTHBHO, BHe Hac
CyliecTByIOWie# Bemd B cefe Ha HAIUKM OpraHnl YyBCTB, TakKoBa
reopuss Dedepbaxa. Owmyienne ectb CyOBEKTHBHbIH 00pa3 olbek-
THBHOTO MHpa, Mapa an und fir sichs, — nawer Jlewwr 0 Marepua-
JucTHdeckol mTeopuu Peftepbaxa .

D10 HeoGXOILMMO NOMHHTL NpH OOCYHJEHHH BONPOCA © BHY-
TPEHHEM YOCKIEHUE, OPraHMYecky CBASAHHOIO ¢ BOUPOLOM O COOT-
HOIIEHHH MEXIAY COSHAHHEM, YYBCTBAMH CY/AbH, C OAHO# CTOPOH®E,
M BHEIUHHMH OOCTOATENHCTBAMH, MNONJEKAMMH €ro OLCHKE, -~
¢ ppyro#. Hns Jyymiero ysACHEHMA 9TOr0 COOTHOLICHHS BOCHOJb-
syeMca npumepoM us Pefepbaxa, H& KOTOPLIA cchlmaertest JIeHHH,

.. «Mo#l BKYCOBOJ HEpB,~— FOBOPHTCH 34eCh,~- TAKOE MKE IIPOM3-
BeJleHH® NPHPOAB!, KaK COJk, HO H3 STOr0 He CJAcAyeT, HTOOH
BKYC COJH HENOCPENCTBEHHO, Kak TaxoBofl, Oblt OODBLEKTHBHLIM
CBOHCTBOM e&e, — yToBhl TeM, ueM spasercst (ist) ¢OJp JHMIUG B
Ka4ecTBe INpeAMeTa OUIYIIeHHs, oHa Oblra Takxe caMa no cefe
(an und fiir sich), — yTo6s! owWIyMEeRUe CONM HA A3kIKe OHNC CBOH-
CTBOM COJH, KaX Mhl ee MeplcauM Ge3 omryuwenus (des ohne Emp-
findung gedachten Salzes)» . U namxsure: «[opeub, Kak BKYC, €CTh
CYGbEKTHBHOE BHIpaxeHue 00BEKTHBHOrO CBOHCTBA COJM» 4,

«Marepus ecTb Ounocodckas xareropus JAas 0603HaUeHHA
OOBEKTHBHOH pEAJBbHOCTH, KOTOpas JaHA UYeNOBeKY B OULYIUECHHAX
ero, Koropas KoOmHpyercs, ¢ororpadupyercss, oTobpaxaercs Hall-
MH OLIYUIEHUSMH, CYUIECTBYS HE3aBHCHMO OT HHX»,— IOBODHJ]
JIenuH S, '

Takum o6pasoM, OLIylIeHHS, BbI3EIBaeMbleé BO3JNEHCTBHEM BelH
Ha HAalOM OpraHkl 4yBCTB, HeJb3sl CMELIHBaTh ¢ CaMOf BelIbIO, Cy-
LleCTBYIOIIeHl HesaBHCHMO 0T Hamux owmymienu#t. Ho omyuienns
OTKPHIBZIOT HaM IYyTh K IO3HAHMIO Belll¥, HAXOT BO3MOKHOCTL IO-
3HATh JNeHCTBHTENBHYIO CYThb BelIM, IIO3HaTh HCTHHY, T. €. TO, UeM
3Ta Belllp ABjJfAercd B ReACTBHTENbHOCTH, UTo npelcTariaser coboil
B JIeHCTBUTEJBHOCTH SIBJAEHME, TAK HJIM HHaYe BOCIPUHHMaeMoe YeJso-

BekoM. B 3TOM cMBIC/Ie OMIYIIeHHA — 3TO «00pa3nl BHELIHENO MHpas
(J1e g 1 H). |

*Craaxnn, O JuaNeKTHISCKOM R HECTOPAYECKOM MaTepHannsMe, <«BompocH
JIEeHRHH3Ma», H3Z. 1l-e, crp. 542, 543.

2 Jlenmn, 1. XIII, cIp. 97.

3Tam xe,

*+Tam xe.

5Tam ke, ¢rp. 105106,
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«CunraTh Hamy owmyltenust o6pasaMmit BHeEIUHEro Mupa — pps
3HaBaTh OOBEKTHUBHYIO HCTHHY ~-— CTOATH Ha TOUKE 3DEHHSA MaTepH-
aMUCTHUECKON TEODHH NO3HAHMS, — 3T0 OLHO K TO XKe» L.

Tag pewraercs BOIPOC O COOTHOLIEHMH BEIM M OlLylleHHS. Bruio
Obi TOJHOH O€CCMBIC/MUEH OTPHUATE B J&Je NO3HAHHA BHEIIHEro
mupa, <«Beiled B cebe» poJb YEJOBEUECKOro CO3HaHHS, YyBCTBA,
OLIYLLEHHS, : ,

OuylLleHHa  BbI3LIBAIOTCA B HAC BEIAMH, JOCTaBJIAIOTCA HaM
pHeluHMM MupoM. Ho mpaBu/BHO JIH LOCTAaBJAIOTCH OHH, NIPABHJIBHEL
ad STH ouryilenus? OTBeT Ha 3TOT BONDOC NaeT IpaKTHKA.

«JIpaBHMJBHO TO, 4YTO IONTBEDKAACTCH Hallled NPAKTUKOH...», —

yaur Jlenun 2.
«Eca 3TH BOCHDHATHA OBINA JIOMKHBL,—UHTAEM MBI Y DHIeabCa,—
T0 W HAlle CYXIEHHE O BO3MOMHOCTH HCIOJBL30BATh JAAHHYIO
pelllb HeoOXoAMMo OyJer JOXHO, M BCAKas IONLITKA TaKoro Hc-
NoJb30BAHMST Hew36eXHO npuBener K Heyjzave. Ho ecam mMm  xo-
CTHIHMEM Halied NedH, echH Mbl HaliaeM, 4YTO Bellb COOTBETCTBYET
HauleMy HpPEeACTABJIEHHMIO O HeH, 4TO oHa JaeT TOT pesy’abTaT, Kako-
rO Mbl QXHJIANK OT ee YHOTPeOMSUMS, — TOIA MBI UMeeM IIOJIOXKH-
1e/IbHOE  JOKA3ATeABCTBO, UTO B 3THX TPAHMIAX HAIUH BOCHPUATHSA
0 BCUIM M ee CBOHCTBAX COBIANAIOT ¢ CYLIECTBYIOIIEHX BHE Hac Jel-
CTBHTENLEOCTRION 3,

O toMm, Kak npeacTaBiser cebe IpH ITOM JHEJI0 MATePHAH3M,
MOKHO BHIETb H3 CJELYIONEro pAcCy:KAeBHA DHreanca, B KOTO-
DOM OH OTKPBITO M PEIUMTEJbHO, KaK [OBOPHT 006 3TOM JIeHHH, mpo-
THBONOCTABJAET CBOA MaTepPHAMM3M aArHOCTHLH3MY: :

«..Jlpexae yem moaw CTaJM apryMeHTUPOBATb, OHM AEHCTBOBA-
74, «B Havane Ovimo peso». M uenoseyeckas NeATENbHOCTb paspe-
LIMJa STO 3aTPyAHEHHE 33aT0JI0 JO TOr'o, KaK YelJoBeyecKoe MyIp-
cTBOBanMe BeiAyMano ero. The proof of the pudding is in the
eating (ZOKa3aTenbCTBO AN INYyJNJHMHTa HJM HCObITAHHE, IPOBEp-
Ka DYILAMHra COCTOMT B TOM, YTO €ro ChexawT). B TOT MOMeHT,
KOrZa, CO06pasHo BOCHPHHHMAaeMEIM HAaMH CBOHCTBaM KaKOH-JmOo0
BelId, Mbl ymoTpebssieM ee nna cefd,— MBI B STOT CaMbli Mo-
. MeHT nojaBepraeM O0e30IIHGOYHOMY MCHBITAHHIO MCTHHHOCTD  MJH

DOXBOCTh HAIUKX YYBCTBEHHBIX BOCIDHATHHY 4.

KomMMeHTHPYS 3TO MecTo, Jlemmn nucam: «MTak, MarepuajucTHYe-
cKag TEOpHs, TeOopUs OTPAXKEHHA IPEAMETOB MBICJIBIO, H3JOXKeHa
3fech ¢ NOJHefinell ACHOCTbIO: BHE HAC CYINecTByoT Bemm. Hamm
BOCIIPHATHS M NperCTaBjeHds — o6paskl mx. IlpoBepxa atux o6pa-
30B, OTJEJeHWe HCTHHHBIX OT JIOXKHBIX AaeTCs IPAKTHROR» 5.

MapxcH3M-JIeHUHHSM YUHT, YTO NPAKTHKA, YCHeX Halued JesTelb-
BOCTH [JaeT [NOKa3aTeJbCTBO COOTBETCTBUA HAMHX BOCHPHATHH C
IpeIMETHOR NpPUPOKOA BOCHDHHMMAEMbIX BellleH.

1 Tegun Tt XIII, crp. 106.
2 Tam xe, crp. 92

3 Iur. no Jdenmgnuy, 7. XII, crp. &9. |
4§ Tam xe.
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Taxwm o6pasoM, HeBO3MOKHO HUHOPHPOBATL MPOHECT $opmupo-
BaHHA BALJIALOB, ONLYLIEHUN, YyBCTB, NpenCTaBIeHMH, XKOTrxa maer
peub O IO3HAHHM Belllefl W sSBJICHAU.

31ech BO3HHKAeT BTOPOH BONPOC: €CAM CYUIECTBYeT OOBLEKTHB-
Hag HcTHH2 (& OHA CYLIECTBYeT), TO KaKoBa 3Ta HCTHHA ~- OTHOCH-
TeJbHA HIK aécomoTHa? lHaue roBOps, MOrYyT JH YeJoBeYeCKHe
NpeqCTaBJAEHHs, BhIpAXKAIOUIHe 3TY HCTHHY, BBIPAXKATH €e Cpasy, le-
JUKOM, 6e3yCJIOBHO, alCOJIOTHO HIH TOIBKO NPHOIMSHTENBHO, OT-
HOCHTEIBHO? 1,

M ma 9TOT BOUPOC MapKCH3M-JICHWHHSM OTBEYAET IOVIOKHTE b
HO, HE OCT&BJIAA HMKAKOTO MeCTa KaKuM-JHGO JIKEHAYYHBIM TOJKO-
BaHNAM M/ COMHEHHRM.

JIeHHH yuyHJ, 4TO UpH3HAHWE OGBLEKTHBHON HCTHHBI 03HAYAeT He-
H36EKHO NpPH3HAHHE H AGCOMIOTHOH HCTHHBI
‘«ns  Durenpca, — nmucan  JIeHHH, — U8  OTHOCHTENBHBIX  MOTHH
CKNaJBIBaeTCs abCOMOTHAA HCTHHA». «..YHenoseyeckoe MEILIICHWE,—
ropopun JIewws, — No TnpHpoNe CBoeR cnocolHO naBaTh M Kaer
HaM 20COVIIOTHYIO HCTHHY, KOTOpPAA CKIABIBAETCS M3 CYMMBI OTHO-
CHTEJBHRIX HCTHR. KaXnas oryneHs B DaspuTHH HAYK® Mpubas-
AfeT HOBBHIE SepHA B 3TY CyMMy &OGCOMIOTHOR HMCTHHBIL, HO Npemes
HCTHHEL KaMUIOT'0 HAYYHOI'O NOJOXKEHHR OTHOCHTENbHB!, GYAYUH TO
PasIBHCaeMbl, TO CYXHBaeMbl JaJbHEMLHM POCTOM SHAHHAS %,

JleXmH mMONYEpKHBAT, YTO IJS KUANEKTHYECKOTO MAaTEPHaNH3Ma He
CYIIECTBYET HENPOXONHMO{ TIpaRM MexIYy OTHOCHTENLHOH u abco-
JIOTHOK HCTHHOM. ;

Hamy shanus B KaXIbld TaHHBIA MOMEHT NMpENCTaBJSIOTCH OTHO-
CHTEJIBHBIMK B CMBICTE JOCTHNEHHA NpeNeNoB IpPHOTHKEHHS ¥ ab-
CONIOTHOR MCTHHE, HO 6e3YCHOBHO Haule NpuOmxeHHe K Hefd. Jlenmunu
IACAJI, BO3DAKAT SMTUPHOKPHUTHKAM Bpone Boriamosa, ¥TO BMCTODH-
YeCKH YCJIOBHHI NP e X e/l bl Npub/mkeHws HalUHX 3HaHHA K OO0bex-
THBHOH, 26COJIOTHOH HCTHHE, HO 6€3YyCIOBHO CYLECTBOBANME
3TOA MCTHHBI, YTO BCAKOR HAYUHOX MIEOJIOrHH COOTBETCTBYET 06b-
eKTABHAs HCTHHA, abCoMOTHAs OpHpPOAa 3.

‘MarepaanmcTagecKass IHaNeKTHKA He OTPHIAET OTHOCHTENHHOCTH,

HO OMa He CBOJHMTCH K DeJITHBUSMY.
- «[lmamexTAKa, — KaK PasbACHAN emle lerelb, —BKNIOTaeT B
cebs MOMEHT DENNTHBHM3M2a, OTDANAHMS, CKEITHUU3MAa, HO He
CBOLUTCSA K PENATHBH3MY. MarepHalHCTHYeCKas AHAeKTHKA
Mapxca 1 JDureica GesyCIOBHO BKJIOUZeT B Cebs DEIFTHBESM, HO
He CBOJMTCH K HeMy, T.-€. IPH3HAET OTHOCHTEJIbHOCTL BCEX HALIHX
3HaHAH He B CMHICTE OTPRIAHWS OO'HEKTHBHOR MCTHEE!, 2 B CMBICIE
HCTOPHYECKOR YCHOBHOCTH TIDEZEJIOB IPPEG/IMIKCBHS HAUUX 3HAEH
K 3TOH MCTHHE» %, R :

[Tepexons X Bompocy © mpoGiieMe OTBETCTBERHOCTH ¥ BUHH, He-
OGXOAEMO OTBEPTHYTh TOTBITKY HAaBTH pemeHme 3Tod T pOGUISMHI,

1iCu. Jlenmm, 1 XIII, crp. 100.
*Tam xe, crp. 109, 110. '
31ICMm. Tam xe, crp. 111,

¢ Jkenyun, 1. XIl, crp. 112.
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Hexond Kak M3  OYpPKYasHO-HMIeaJHCTHUYeCKON TeOpHH <«CBOGOIHI
goJi» (IIyTEM «CBAJMBAHMS Yero yroiHO Ha CBOGONHYIO BOJIO», KaK
mgca JlemsH), TaK M H3 TOMHONO M Ge30rOBOPOYHOTO OTPHUUAHHA
POJIM 4YEJOBEYECKOH BOJM, CO3HAHH:A, COBECTHL.

Mexay TeM NO3MTMBHCTH BO rjase ¢ Peppu, Kak Mbl BHILeJH
prilie, cBOGOAY BOJM OTPUTIAT HAYMCTO. «Besxoe pesmue, COBep-
maeMoe UCJIOBEKOM, — roBopuT Deppu, — ABISETCA  HEH36eKHLIM
CACHCTBHEM ero HHAMBUAYAIbHBIX  OCOOeHHOCTEH, B uYeM JeXHT
rJIaBHOE SIAPO BMEHSeMOCTH B ee (DH3HUECKOM CMEIC/IC: KaXKIOMY
YyeJlIoBeKY BMEHAIOT TO AesHHe, KOTODOe OH (PHBMUYECKH COBEpLIHY I,

TaguM yTBepX/AcHUeM (aKTHYCCKH YHHYTOXAETCH NPUHIMI BMe-
HIEMOCTH, IIPOBO3rJAIIAETCH NPUHIMI YPOJMOBHON OTBETCTBEHHOCTH
JHIIL 1 3aBHCHMOCTH OT (AaKTHYECKOrO pesyjbrara, OT OObeKTHB-
HbIX nocneﬂ.c:';nmi'{. Orclopa — pemajoliee SHayeHHe AJS BOIpoca
06 YroJoBHOY OPBETCTBEHHOCTH TaKux <«QakTOPOB®», KaK KJHMAT,
FYCTOTA HACCJICLMS, CMEHa MHSA U HOUM, TEMIIepPATypa, pacoBbleé OCO-
GeHnoCTd B T, 4., OTCloja — pelualouiee 3HaYeHHe HaCJeICTBEeHHO-
¢TH, DeHXOQHIKOMOTHYECKOd naroaoray ¥ T 1. Orclona, HakoHel,
OTPHULANHE NPWHIKAIA BWHLI ¥ uakasasua. TaM, I'Ae PelalolidM MO-
MeHTOM B OOLACHCHMM NPECTYIVICHMA SBJACTCA BCE, 4TO YTOJHO,
HO He NOBEJAEHMC YCJIOBEKa, 3aBHCHLIGE OT €ro BOJH, B CBOIO OYe-
penb 3aBHCALLEH, pasymeercs, OT pAAa oBYCHOBJIHMBAIOUIHX ee CO-
Jepxanue w HaupapjenHe o6CTOATENBCTB, — TaM HE OCTaeTcd Me-
CTa YUeHHIO ¢ BHHe. MecTo BHHB 3aHMMAET 3JeCh «Bpei», MECTO
HAKA3AHUA — OGOPOHUTENBHLIE Mephl, MEPhl COLMAJBHOH 3alLUTHI.

Bee 3afgaud locTHuud Pepper CBORUT XK OOOPOBMTENBHOH peakmuu
ofuiecTsa, He AeJas 3JeCh [0 CYLLECTBY Das3/HMuMs MEXIY <«TeKKe-
JeBCKUMHU» NPOTHCTAMM, IUeJaMH, CHOHAMH, OM30HAMH H JIONBMH .
DTo abCOJIOTHO HENpaBHJIbHAs, aHTHHAYYHAA aHajords. Henwas Me-
XaHUYEeCKH NEPEHOCHUTh 3aKOHBl NMPHPOILI W XKH3HH XKHMBOTHOTO MEpa
Ha 4YeJoBeyeckoe oOWIECTBO, KaK 3To JejaroT deppranusl. Ommr
GOYHOCTL TAKOrO pPOXA <«MeXaHusMay» ycyrybiadercs elie TeMm, 4YTO
$eppraHbl OTPHUAIOT POJb KJA4CCOBOrQ HAYaja B IIPaBe, OTPHUAIOT
KJacCOBYIO NPHPOAY Hpasa.

deppu paccMaTpuBaeT NpaBo B GYPKYyasHO-HICANMCTHICCKOM XY-
xe JropxreiiMoB ¥ ['yMnnoBHYeH, KaK HHCTPYMEHT OXPaHbl HMHTEpe-
COB HE TOCNOACTBYIOILUX B O6IIECTBe KJaccOoB, a BCEro ofInecTsa,
xota Peppm yCcepaHO 3aMa3LIBAET 3TO, COINIAIASCh HIEH0 «COIH-
anbHON OOOpOHE» J ONORHHKTH uAeedl KiaccoBOd OGOPOHHL.

Jononmsia nepsyio «wieroy BTOpof, deppn pasBHBAET ILEJyH Te-
OpHI0 O ABYX (OPMax IPECTYNHOCTH — aTaBHCTHYECKOH INPECcTyNHO:
CTM ¥ SBOJIOTHBHON NMpeCTYNHOCTR. ATABHCTHYECKAas OPeCTYIHOCTb—
570 YOMHCTBO U3 MECTH, C UEablo rpabexa, ¢ b0 HIHACHJIOBA-
HUS MJIA B CBASH ¢ W3HACHJNOBAHHEM H TOMY HOLOOHEIE NpECTyIuIe-
Husg, Kotopsie Peppy HasbIBACT ATABUCTHYCCKUMH HJH AHTATYMAH:-
HHIMHA DPECTYIUIEHMAMH. OBOJIIOTHBHBle NPECTYIUIEHHT — 3TO «PeBO-

t ®eppr, YroaopHas conmodorss, CIIB, w II, crp. 20.
2 Cum. TaM ke, cTp. 36—37.
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JOUMOHHLIN TOMMTHUCCKUY €O103, YCTHAf M IedaTHas Hponarangd,
OpraHMBalis KJAaCCOBOH NAPTHH, CTaUKa» # TOMYy moxoOlsie mpe-
 CTYMUICHHs, Hanafarolide HAa CYLIECTBYIOUME  OOUIeCTBCUMLI
CTPO#, 3TO MOJMTAKO-COUHMANBHBIE INPECTYIVIEHUS, BBISBAHHLIC <«Iy-
MAHHBIMHE, 4NbTPYHCTHMECKAME MOTHBAMUS.

VI370XXKUB 3Ty CTPAaHHYIW, JHLICHHYIO BCAKOTO HAYUIOrO OCHOBAa-
HYfA, NPOCTO OGECCMBICIEHHYIO «TEOPHIO» OCHOBHBIX (GOPM Ipectym-
HOCTH, Peppl «IOMOJHHI» «MAPKCUCTCKYIO® TOUKY 3peHHSI Ha 5ToT
BONPOC YTBEPXKIGHHEM, 4TO «B 6OphbOe € ATABHCTHUECKON Npectyi-
HOCTBIO 3AHHTEPECOBAaHLI Bce, 4 B Gopble C 3IBOJIOTHBHOI — JMIIL
FOCIOACTBYIOLIEE MEHBIUHHCTBO®. YTO6Bl OKOHYATENLHO 3aIyTarTh
Heno, K 3TOMY <«MapKCHCTCKOMY» SIKOOLI «ZOTOJHERHIO» Peppy
NPHCOSIUHUI clLe CJACAYIOUIMH, HEe MeHee <«Hayuublil» nuipoj: «Ps-
JAOM C pasrpaudyeHHEM ATABHCTHUMECKOH HIH IPOTHBOUCIOBEHCCKOI
M 3BOJMOTHBHOH MJM mnpotusoofurecTseHHoll (B y3KOM  cMulcie),
TIPECTYIHOCTH CACLYET DPR3JIHYATL MEXAY CONMAIbHON W KJac-
coBOHl 00OPOHON; NOCHSHHSAA MOXKET BBIPOLHTLCH B KJIACCOBYIO TH-
parxio» (1)1,

Ensa 24 HeoOXOAHMO CHENHANBbHO W AeTAJNBHO OCTANIBJIHBATL-
CA Ha STHX (PeppuaNCKHX NOAJEAKEX INOK MAaDKCU3M,  HMCIOULHX
eNMHCTBeHHON cBOoel 3amauell MPUKPLITL MAPKCHCTCKOH (pascoliory-
el BpaxIeOHYI0 HHTEpPeCaM TPYASWMXCH OYDXYAZHO-HACAIHCTHNE:
Ckyio mpeoJgormo. JocrarouHo yxasatek Ha abCcosoTHO HepayHioe
¥, CIeLOBATENbHO, B KOPHE HENDABHJILHOC HIENCHH® NPEeCTYNJeHHIt
Ha AHTUIYMaHHbLIE H aJbTPYMCTHUECKHE, Ha QHTHOOWECTBEHHBLIE
ofuecTBeyHsle. AGCOMOTHO HENPABHJIBHO «aTaBHCTHYECKHE TIPECTY-
JIEHUS» JIHIATE MX KJACCOBMIX KODHEH, OTPHUATB, YTO KODHM 3THX
IPECTYNAEHHH, KaK W ADYIHUX NOCAraTeJbCTB Ha OOLIeCTBeHHBI H
TOCYRapCTBEHHBIA CTPOH, MMeHyemMblx Peppw TakKe NpeCcTy I J e
HEAMHE (BCe CBaleHO B OJHY Kyuy!), YXOIT B KJIacCOBOE CTpoe-
Hme OOUIECTBA, B KJIaCCOBHE OTHOWICHHS, B KJacCOBYlD  Gopwby,
B Gopb0y KNacCOBHIX IPOTHBOPEUHH.

Peppu — THOHUHBIA SKJEKTHK, HIEAJHCT, HecnocoOHblit yriy-
GHTBECS B CYHIHOCTH SIBNEHHH, MOHSTH OGUIECTBEHHBIE SABJEHHS B UX
MHAJTEKTHIECKOM pasBHTHY. Bmecre ¢ Tem Peppu — Haubosee sp-
KHH M NOCJeNOBATeNbHBIH IJalllaTall HOBBIX <BEYHBIX MCTHH® 6yp-
XKyasuy SIOXH MMIepHaiusMa. B sty anoxy 6ypxyasusg, mocTaBieH-
Hasg TepeX YrpOXKAOWHMHE €€ IOCHOJCTBY ONACHOCTAME . NPOJETAD-
CKOro, DEBO/MOIMOHHOTO ¥ B HEPBYIO Odepelb KOMMYBHCTHYECKOIO
IBUXKEHHA, HIIET HaHOonee 3PPEKTUBHOTO ODYMUA IS 3aLLUTH
CBOMX HHTEPECOB, JJISl IIODaXKeHHs CBOEro MPOTHBHHKA. B sTHX yc-
JNOBUAX OypXKyasud OacHBI BCAKOFO POJla «HDABCTBEHHBIE» TEOPHM,
TeOpHM O HDABCTBEHHOH CBOOOJe WelOBEKa, KaK U O cBoOOde BOOO-
me. Bopp6a ¢ Tax HasLIBaeMbIMH NPECTYIUJICHHSMH B 3THX YCJIOBHAX
RoMKHA ObITh objerveHa. Onmuum H3 CIOCOGOB X STOMY SABJISETCS
OTKa3 OT MHIHMBHAYaJ u3alHW BHHBI, OT NPUHLHIIOB BMEHEHHS B 34-
BHCHMOCTH OT YMBICJIa, HAMEDEHHHS M T. I, OT TPHHIHNIA HHIUBU-

! ®eppun, Yeomosmas commonorus, CIIB, w. II, crp. 72.
130



Jyanasanyil HaKa3aHUA. CaHKuMs MOJKHA 3aBUCETh HE OT <«BOJH
§ «HPaBCTBEULOH» BHHOBHOCTH «HeHCTBYIOLIEr0 MHAMBMAA», a OT
ggrepecoB  «00OpOHBI  06IIECTBA», T. €. MHTEPECOB OBOPOHH
rOCHOACTBYIOIIEI'0 B 3ToM ofulecTBe Kiacca akcmioararopos. He
cayyadHo B 3TOH «reopuu» Deppu H3NONKEHHblE BBILIE BOUPOCLI
coYeraloTcss C BONpPOCOM OOIIECTBEHHOTO, Kak Bripaxaercs Pep-
py, NoB0opa, Hrpalouiero sAKOOb 3HAYUTENbHYIO POJIb B SBOJIOILUM
yegoBeuccTra. Ho 4To TaKoe 3TOT NPeCNOBYThIH «oGmecTBeHHBIH
nogfop», Kax He HCTpeOHTeNbHas BOHHA Kjacca KalHTAAMCTOB HpO-
THB TPYASLIMXCSH, KaK HEG CHCTeMa MEDONPUATHM, HANPABJCHHLHIX HA
perpebieHne UepeioBLIX Jodelt — paGouux M KpecThsH, GOPIOLLHX-
¢ NPOTHDB KANHTAJHCTOB M NOMCUIMKOB, K4K H@ CHCTEMa Dasjoxe-
HUS, PACTJICLHS, TOAKYNA JeHTEHAHTOB KanuTana, COOMAasHeHHBLIX ©
PasBPAGIIIBIX  KAMMTAJHCTAMU?

He caywafino Qeppx, NMOJECMH3UPYS! OPOTHB KJIACCHYECKOH IIKO-
Jul, Hi BOOOPMIKACMbIE BO3PAMKCHMST IPECTYIUHHKOB, O0bSCHAIOIIMX
oBOM JCHCTBHA 1COGXOAMMOCTBIO, OTBEYACT OT MMEHH TroCyfapcTBa:
«Ho Belb ¥ $1 HAKA3LIBAIO NOTOMY, UTO HHAaye NOCTYIMTH H® MOTY;
K $ TO KC OBOPIO: s HEOOXOAMMOCTH "3aKOHL! He ITHCAUBIY L.

HMenno na oCcHoBe 3TOrO NPUHIMIA M OCYIICCTBJACTCHA B Kanu-
TAMMCTHUCCKOM ofuecTse «ofuiecTRelnuil oT60p», 0 KOTOPOM IO~
BOPHT H MEYTALT IUKOJNA JOSHTHBHOH TCODHH. ‘

TTOZHTHBHCTS!, OTPHLAS CBOOOKY BOJH, OCTABISAIOT HEKOTOPOE MECTO
B ACJ¢ YLOJOBHON OTBETCTBEHHOCTH PAa3yMy, HO W TO JMIIL B CMBICHE
«y4eTa® CTENeHH MOHMMAHHA 4eJOBEKOM OTHOLUGHUN U sIBIEHHE.

«HO 3TW HMHTENIEKTYAJbHBIE YCJIOBHS He MMEIOT HMUero obuiero
C CaMbIM OCHOBAHHMEM YroJIOBHOH OTBETCTBEHHOCTH; 60, Kak Obl OHH HH
6LLIH HODPMAJIbHBL HJIM HEHODMAnbHBI, UEJOBEK BCErJa OTBETCTBEHEH
mepes OGLIECTBOM 32 YUMHEHHbiE MM IPECTyNHbE NesHud» % '

3nech CMElIaHO MOHATHE YTOJORHOH OTBETCTBEHHOCTH K BHHBEI C
MOHATHAM® Mep OOLIEeCTBEHHOH OXpaHbl, He CBA3AHHBIX C YTOJOB-
HOH OTRETCTBEHHOCTBIO. CyMaciie[UIHA He MOXKET HECTH YIoJoB-
HOfi OTBETCTBEBHOCTH 32 CBOE MpeCTYMJEeHWe, HO B OTHOIUEHHM CY-
Macluellero SOJKHBI OBITH NPHHATHI Mephl MEJHIAHCKOrO Xapak-
Tepa, CBSI3aHHBlE C €r0 H30JsLMEA M INPHHYIMTEJDHHIM JIEUCHHEM.
Deppn He BHAMT 3Aech pasauuust. [losTOMy OH OTBEpraeT BCJEN 34
cBobonolt Bonw ¥ cBOOOLY .pasymMa, ¥ MOHSATHE yMbICJIA, ¥ ITOHA-
THE HEOCTODOMKHOCTH, YMBILIIEHHOTO Y HEYMBIIICHHOIO NPECcTyIie-
ams. B uTore BCA cucreMa B3raanop Peppr NpOHUKHYTA LYXOM Tak
HA3KIBAeMON OOBEXKTHBU3AIMY, He OCTABNSIOUIEH MeCTa YeJNOBEKY,
Bro WAESIM, erc PasyMy, €ro CO3HATEJbHOX JeATelbHOCTH.

Ins @®eppu BaXeH pe3yJbTar HeHCTBUA. «He BoJell u He pasy-
' MOM> BHHOBHHMK2 NOJIKHA ONpeHeATHCA HAKA3yeMOCTb 34 mpecTyIl-
JeHHe, a TOJBKO pe3yabTaToM COBepIUeRHOro. TakoBa OCHOBHAs
Haest yuenusi Peppu 06 YroJioBHOH OTBETCTBEHHOCTH.

Mub Tax mOApoGHO OCTAHOBRJMCH HA 9TOM BOMpOCE MOTOMY, HTO

t O eppu, Yronosuaa couuodorus, CIIB, w4 11, crp. 102.
t Tam xe, crp. 130 ,
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¢ BUM OPraHMYECKM CBA3AH W BONPOC O ‘HAYYHOM ITOCTPOCHHH Tess
pUH JOKa3aTeJbCTB.

Baxueimedi npoGaeMoil sToH TeOpHH sBJseTCA mpobiema CO3Ha-
HHS, BOJH. JIMKBUAHDYs 5JEMeHThl CO3Han#sd, BOJH, pa3yMa, Hpas-
CTBEHHOH OTBETCTBEHHOCTH, BHEHBI, BMEHAEMOCTH, NO3UTHBHCTBI (ep-
. DHAHCKOTO THIA Bechb BOIpoc O <CYyHeOHOM Ipouecce, 0 MeTokax
NpaBOCYLMS M, CJIeNOBATENbHO, O HOKas3aTeJbCTBEHHOM [IpPaBe mepe-
HeCJA B COBEPHISHHO HOBYIO IJIOCKOCTh. Beck mpomecc ocyurect-
BJCHHA NPaBOCYAUA OHM IOAUMHHIM 3aJade HE AHAJM3A BHHBI U BH-
HOBHOCTHY COBEpINHBILEro IpecTyNJeHHe, He YCTAHOBJIEHHIO CTENeHH
ero MHAMBMIYaJbHOM OTBETCTBCHHOCTH H He OUpPEHNEeJNEeHHIO Mep Ha-
Ka3aHHA 3a COBEpLUeHHOE IpecIyNJeHHe XKaK Kapbl W METONAa BOC-
IMTAHUS, 4 BBIACHEHHIO MCHXO(H3UOJOrHUECKHMX H HacJeACTBEHHBIX
. KQuecTB OOBHHSIEMOrO C IIEJBIO OTHECEeHHUA ero K TOH HJIH HHO
AHTDOTIOIOrHYCCKOH KaTeropuu.

[JO3HTHBHCTH TNPOTHB «LO3MPOBKH» HakasaHuda. «B Hacrosmee
ppemst, — numer @Peppu, — NOLCYAUMBIE ABAAETCH IPOCTO KUBBIM
MaHeKEeHOM, Ha KOTODOTO CYAbd HAaKJEHBaeT HOMEpP ONpeAeleHHOH
CTATbH YTOJOBHOIO VJOMKEHHs, 3a60TACH NPUTOM TOJBKO O HO3MH-
POBK® HAKa3aHHA, JOJXE€HCTBYHOIUIEro ﬁbITI:‘IIPOHOpIIHOHaJIb-
HRIM HPaBCTBEHHOH BHuHe OOGBHHAEMOTO» 1.

He 6e3 capgasMa Peppu BCKPHIBALT IOPOYHOCTE MEXaH'PISMa 6yp-
KYa3HOTO NpPaBOCYAUs, He 3aHUMAIOUIErocs M He HHTEpPecyIolerocs
JIHYHOCTBIO OOBHHSEMOTO, UYKJICTO IPHHIMIY HHIHBALYATH3ALKHA
HaKa3aHWs, TPEeBpAllalolIero <«IPECTYIHHAKA» B «3aHYMEDOBAHHOIO
apromata». Peppd, B TO BpeMs, XKorja oH OblD elle COIUaJUCTOM,
NPaBWIIBHO KPHUTHKOBAn OypiKyasHOe MNpaBOCYJAHe, M3BpaTHBUIEE
CYLWIHOCTb <«BHYTPEHHero yOekIeHHs» CyAeH, IITeMIeJionmux o6-
BUHHUTEJIbHEIE IPHCOBOPHE! NOJA BJIMAHHEM KJACCOBOH NOJHUTHKHM CBOHX
KamHTaTHCTHNECKIX X03s8eB. Oanako Peppd Henan HellpaBAJIBHEE
BLIBOZBl H3 3TOH KDUTHKM, BBUIIECKHBAA BMecTe C BOJOH H peben-
Ka. M3ppamenys 6ypxKyasHOH IOCTHUMH B BONPOCE O HPABCTBEHHOH,
AHAUBUIYANBHOH YrOJOBHOH OTBETCTBEHHOCTH He JAIOT HUKaKHUX
OCHOBZHHMH OTGPacHBATL CaMblH NPUHOMI HHIUBHAYAJH3AUHMH BUHBI
B HakasaHus, B yCJAOBYUAX NEPeXONHOTO IEPHOJNA OT KanuTaamsMa
K COLMHANX3MY, KaK H B YCJIOBHAX coUHatHCTHYeCKOTQo oOLIecTsa,
5TOT TPHHIHN HMeeT OOoJbuIoe 3HauyeHHe. IlpeHeOperarh UM B 3THX
VCIOBASX OCOOEHHO BpEIHO W HenOmycTHMO. Kax usBecTHO, Bpe-
JUTENBCTBO B OOJACTH YroOJOBHOrO HpaBa Mmano cebs 3HATH IIpe-
UMYLIECTBEHHO B 3TOM BONpPOCE, UMEHHO — B DOMNBITKE IIPABO-TPOL-
KHCTCKHX BpelUTEeJeH OTKa3aTbCi OT TOHATHS <«BHHBI® H OTBeT-
CTBEHHOCTH, B IIOTIBITKE COCTpANATh, HANpUMep, YTOJNOBHEIE KOIEKC
G6es Ocofennoit uyacte, 0e3 Tagx Ha3LIBAEMOH <«IOSHPOBKH» Haxasa-
HHA, 0e3 NOHATHA 00 YMBICJIE U HEOCTOPOKHOCTH M T. H.

Ilpy TakKuxX YCTAaHOBKAX 3alaYH CYXOUPOMSBOACTBA HE  TOJBKO
YPe3sBLIYAMHO VIPOMIAIOTCS, HO K IOJHOCTBIO H3BpamawmTced. Ko-
PEHHBIM o-6pa30M H3BpAIllaeTCss BMECT€ C TEeM M cama cucTema JXo-

1 deppm, YronoBEaT COMHONOTH, CHB II, cTp. 266.
132 :



M
O
§415]
-

E)v]'_'[ -
=T-
KC

KO

O~
10~

K23aTeJbCTB H, CISNOBATENBbEO, RCe NOKA2aTeNLCTBEHHOE TpaBo. Bes
3aflaua «OpPaBOCYAMs» CBOAHTCH Teleph K YCTAHOBJGHHIO TOH «aH-
TPONOJIOTHUECKOH KATeropuu», K KOTOPOH SKOOH 06g3aTENbHO A0J-
JKeH MPHHANJEKATh KaxKABI OOBUHACMBIH, W BMecTe C TeM K yCTa-
HOBJEHHIO CTETIEHH erc ONAcHOCTH H HEecHoCcOBHOCTH npucrnocobie-
Huf X obliecTsBeHHON xu3HH. Hukakoro adammsa cymeOHBIX JOKa-
3aTeJbCTB, HAKAKHX [NPOLIECCYAJbHBIX TADAHTHI, HHKAKWX «CMEXO-
TBODHBIX UNOCIHEKOB® B Cylle — HHYEro 3TOTO yXKe He TpefyeTcd.

«BmecTo Bcero srtoro,— wuraeM Mil y Peppm, —cynr safiMercs
HCKJIIOUHTENHHO HAYUHBIM OOCYXACHHEM CHMIITOMOB, OORAapyXHBag-
MBIX TIOLCYILEMBIM, PAacCMOTpPEHHEM OGCTOATEeNbCTS, NpPEnlIecTBOBAB-
%X, COTNPORCKIABIIMX W NOCIELOBABIUMX 32 COBEPIUEHHEM Tpe-
CTYNHOTO JEAHKS, H OLEHKOH HX aHTPONOJOIHYeCKH-COLHANBHOTC
agayeHHs, I0cHe Yero OCTAHeTCH TOJIBKO DeIIMTh BOTPOC: Kakoe H3
cpercTs 0OODOHHL... 60Jiee BCEro MONXOLHT K JAHHOMY IIPECTYIHH-
Ky, G6YAyYH BMecTe ¢ TeM M Haufojee CNpaBelIHBEIM>» i :

CyX IIpeBpallaeTcs B aHTPOTONOT O-IICHXO(UINONOTHIECKYIO Ja-
SopaTopmio, B KIMHMKY neuxodusionatonoray, [deno pemaeTces NCHRH-
geckumy ©  (H3TONATONOTHIECKMMH MOKA3aTesAMH, CTENeHBIO * HX
oTRIOKeHHsT orT HopMmer. OGBHHAGMOTO He CYIST, 28 HCCHEAYIOT NPH
NOMOIIM AHTPOROMETPHH, LAKTHIOCKoNuHW, churmorpadun, rHnHO3AE,
neuxuaTpus @ mp. lonofHoro pola HCCHACLOBAHMSIM INOABEpPralTca
gHe TOJBKO IOACVIMMBIE, HO ¥ CBHIETENH.

B’ 32BHCHMOCTH OT METONOB <DaCCIeNOBaHUA» —— COCHpAHMS <O~
Ka3aTeJbCTEY — JOJIKHA - CTOATE H CHCTEMA OUEHKH A0KA3aTelbCTB.
Seno, WTO 3Jech HET MECTa. HA IPHHIMIY <«BHEYTDEHHEr0 yOemKe-
BHS», KOTOPLIE 370 BEICMEHMBAZIOT NOBWTHBHCTHL, HH MeTOdaM CyAa
IPHCSIKHEIX, KaK ¥ CaMOMY CYIY IPHCSKHBIX, TPOTHE KOTOporo dep-
pH DEIIRTENBHO BOSpaxkaeT. CyIbAMA MOTYT W AOJKHbI GBITE TOJBKO
yUeHBle AWTPOTOJNOTH, CYNAMH — CIeMHaNbHbe OHOICHXOJOTHIecKO-:
TO THHA KJIHHUKH, CYLeOHEIM NpOmeccoM — MPOTece MeIuKo-ICHXHA-
TPHHECKOT'O MM MeIBKO-TICHXOJOIHIECKOT0 MCCISNOBANNL | oBBH-
HEEMOTO ¥ CBUIETENeH. ) : ‘

[napHOe B M3NOXKEHHOH BHIIIE <OPOIECCYAIbHOR» «TEOPHH» —
3TO OTKa3 0T MPOIlecCYalbHO-IOPHINIECKHX HOpPM, 3aMmeHa cyneficko-
ro Cy#JIeHHMs HA OCHOBE BHYTPEHHETO yOexJeHMs MeIHIHHCKAM
AHANH3OM, CBOETO POJA CYReGHEM a2HAMHE30M, HCTOpHed GonesHH.

PeInuTeNsHO BHCTYIAA TPOTHB NPHHIHNA BHYTPEHHEro Cymefcro-
ro yBexneHns, TOCIONCTBO KOTOPOTO B HCTODHHM DPA3BHTHA cyned-
HEIX moxasarenseTs (eppy OTHOCHT K TaX HA3BIBAEMOMY <«CaBTHMEH-
TagpHoMy» (asucy 3TOH HCTODHH, Peppr NPOTUBOMOCTABIALT €MY
HOBHIE TpMENEN E HoBBIE (asuc. DTOT (asuc OH HABMBACT HAY U-
HE M, T4K KAK 3[ech FOCHONCTBYIOT AKOOH HayYHEE NDAHIAMNE! M
HAYYHLEIH MeETOH, TOCTIOACTBYIOT «HAYUHEIE? «I0Ka3aTaNbCTBay (HUBH-
YeCKOoro, INCUXHYECKoro, ganmarpaduyeckoro, TOKCHKOIOTHIECKOTO H -
BCAKOrO HHOTO penma. : S ‘

[To3uTHBECTH Bech CyAeOHBI! mpomece CBORAT K skcreprase. Pep-

1 PeppwH, dexoamiaﬂ -éoqﬁmmm QIIB, ¥ 11, erp. 273
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DA TNpHNAeT SKCIEPTHBe CTOJNbL Dellaioliee 3HAYEHHE, UTO B TOCMOA-
CTBE 3KCIEepPTH3B KaK MeTo[da A0Ka3aTeNbClTB BHAMT BCIO CYTb CH-
CTEMB! JOKa3aTeInCTB CBOErQo IpecioBYTOTO <«HAYUHOTO  (rasuca.
O TOM, HACKOJBKO «HAayWyHa» 5Ta CHCTEMA, MCXKHO CYLUTB WO TEe3HCcy
®eppu 0 courmorpadmaeckoll SKCTIEPTH3E, KOTODas, OGHAPyXKuBas,
flyTeM YCTaHOBJCHMS H3MEHeHMA B KPOBOOOpaIleHHY 06BHHAEMOTO,
«BHYTPEHHEE BOJHEHHE, HECMOTPA HA BHEIIHeEe CIOKOHCTBUE®, MOXKeT
AKOOBl CJYKHTH «UPE3BbITaf{HO BaXKHBIM ODYXHeM AN CyNeGHBIX
usbicKaHuil» 1. B moxasatenscTse Peppd CCHIAETCA Ha ONBITH Bya-
sena (Voisin) H Jp., YCTAHOBHUBIIMX DK TIOMOIIM curmMorpadum cu-
MYJIMIIHIO SHUJSNTHYeCKHX Npunagkos. Ho 3To He naeT HHKAKMX oOc-
HOBaHME NJs 060OMeAHH, K KOTOpPHIM olmboudo mnpuxonur Peppu,
nmepeolnenuBas 3maderme HoZoGHOro poaa mpueMoB.s OmHGOUHBI TaK-
xKe Baraaael Peppr Ha 3HaUEHME IPHMEHEHHA B PACCCXOBAHHH fIpe-
cTymitennii runsoTHaMa. OCo6eHHO 3TO HENO CKA34Th O TEOPHH ICH-
xosiorpueckux cumnroMor Peppu, ¢ ero RiaccHPHKANHMEH NpecTyn-
HUKOB, HaTIpUMEp yOWHN, Ha TPHPOXKIECHHBIX, CyMacIUeAlINK, yOmiiy
10 CTPACTH M T. Il ;

Boigasass CBOIO CHCTEMY TaK HASBIBAEMBIX <«I0Ka3aTEJBCTBY 32
eIMHCTBEHHO HayuHylo, ®eppu TpeOyeT OT CYyIXbH 3HAHWS 'He IpaxX-
LNAHCKOTO TIPABA, MCTOPUM Npapa ¥ T. A., a OGHONOTHH, MCHXOJOTHHU
¥ IPYTHX <«COLHAJBHLIX M ECT2CTBEHHBIX HayK» H TOH «HOBOH» oOT-
paciu 3HaHusd, KoTopyro Deppi HasBan «yroJOBHOI COUMOJOTHEN.
B 3amene OgHUX HAYK ADYTUMH, C OJHOH CTOPOHRI, B 3aMeHe ICymel-
IOPHCTOB CYAbSMHA — BPadaMH, ICHXOJNOraMK H CTATUCTHKAMH — M ca-
MOTO CYAa «YrOJIOBHOH KJIMHHKOH» — ¢ mpyrol, Peppu M ero IWKoJa
BUAAT BCE COJAepKapgwe mponoBenyeMoir ¥mu pedopmel. Ilosurm-
BHCTBLI 3aKPHIBAIOT IJ1a3a HA TyaBHOE — HA KANUTAJUCTHYECKHH 'CTPOH,
IIpH CYILIESCTBOBAHUM KOTODOTO HEBO3MOXKHA HHUKaKag JEHCTBHTEJbHAA
pedopMa TpaBOCYIWS M CYNOTIPOHBBOICTBA B IEJAX TIOBBILIEHHS HX
HAy4YHOTO XapakTepa H ofnieuenoseueckoro 3navenus. Cynebroe
npecOpasosanue, Xak M mpeoOpasoBanke CHCTEMBl CyHeOHBIX IOKa-
'3aTeJILCTB, Ha NONJAMHHO HAYYHHIX OCHOBAX BO3MOXKHO JMIIE B YCJO-
BHAX COTHAIMCTHYECKOrO ofiiecTBa. JIMIb B 3THX YCJOBAAX MOIKET
GLITH JMKBHANPOBAHA COBPEMEHHAS KAUATATHCTHYECKAS TeHHTeHIMap-
Hasl CHCTeMa, PaCTJeBAIONIAs, KaJjeuamiast ®W UCTPeG sIouias ThICIUR
TPYNAWIMECA JIOJeH B Yrofy HETepecaM sRcrinoaraTopos. Ho sroi
CTOpOHBI JeJa «Teopusi» Peppw H HE Kacaercs.

YToNI0BEO-IIpONECCYANbHAH TEOpHA HO3UTHBH3MA He TaeT, TaKuM
06pa3oM, HHKAKMX HAYYHHIX OCHOBAHHWI JAJS1 KPHTHKH TEODHM BHYT-
PeHHEero CyaeHCKoTo yOexXJAeHHs U TeX NPHHUMUNOB, Ha KOTOPHIE OIIH-
paeTca 5Ta TEOpHs.

Hro npencrasasor cobof 3TH npHHRHNL? Kak MBI roBopusu o6
srom Beune (crp. 80—105), B OypxyasmoM mpaBe 3TH TIPHHIIMITHI
O3HAYalOT BOBMOXKHOCTHL AJg CYABH ‘peliaTh JeJla TakK, Kak 3TOTOo
TpeOyIOT €ro KJacCOBOE IPAaBOCOSHAHME, €r0 KJIaCCOBble BA3IJSAIE,
MHUPOBO33DEHHE, €r0 KJAccOBas HISOJOTHS, |

* ©eppu, YrojosEag COLROJIOTES, B, 9, 1, CTP, 279, !
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B 6yp:yasHoM npaBe BHYTpeHHee CyHefickoe yOemIeHKe XapakTte-
pH3YETCsT KJIACCOBO-SKCIIOATATOPCKUM CoJepkarHeM. BuyTtpennee
yOexaenne OYDXKYasHMX <yldedf CKmaguBaercs, (dopMEpyercs Ha
OCHOBE TOCIOACTBYIOIIMX B OypxyasHoM ofIiecTse mOHSTHE, HAEH.
OCLrecTBEHHbIE MIeH, TEOPHH, MOJHTHYSCKEe B3TJISAL HTPAIOT B OG-
mecTBe IPOMALHYIO posb. McTopuyeckHit MaTepHammMsM fog9epKHBa-
eT UX CePbE3HYIO POJIb M 3HAYEHWEe B JXW3HW ¥ HCTODHH o6ImecTna .

B cyneGro#t oumenke TeX MM MHBIX (AKTOB B SBJICHHN JKUSHH
Cyp:KyasHBIH CYABS He MOXET He WHCXOAUTb M3 CBOMX MOHSTHI,
B3TVIANOB, <«HAEM», H3 "CBOErD KJIACCOBOTO MHUDONOHHUMAHHS, depes
IpU3MY KOTOPOTO OH PACCMATPHBACT BCe NPOXOLSIUME IIepef, €To
rayazamMm coOpitusg, CaMble HCHSATHA <«KCHOPaBEAIUBOT O
B «HECNPABENJNHUBOTrO» Yy 6YyPXKYa3HOTO CYIAbH HMHEE,
yeM y JOLel, IPHHAANEXKAMUX K APYrUM Kaaccam,

BeicTynasi MpOTHB MEHBIIERMKOB B 3CEPOB, HOAHABIIHX KPHK O Ha-
pylieHuy OOoJiplUeBUKaMM NIPHHUMIA DaBEHCTBA, O TOM, YTO COBET-
ckag KOHCTHTYNHA aKOOB <«HeCHpaBeNJHBa», JIeHHH nmcand: <51
3HAI0, OTKYyZa Bbl GepeTe BalmM NOHATHS O chpasenausoctd. OHm y
BAC M3 BYEpALIHEH KaNMTAJUCTHYSCKOH 3roxw. ToBapobmagesell, €ro
PABEHCTBO, ero cBoGOXA,— BOT BAlIM NMOHATHS O 'ClpaBelJIMBOCTH.
IT0 MEJKO-OypIKyasHble OCTATKE MeJKO-GYpPXKYasHBIX Tpeldpaccyl-
K0B, — BOT YTO Taxoe Ballla CIpaBedJMBOCTb, Ballleé PABEHCTBO, BaIUa
TPyHOBasg NeMOKpaTHs. A JJ8 Hac CIPaBeHMBOCTb MOLYAHEHa WH-
TEpPECaM CBEPXEeHHd Kanutaja» 2. .

Knaccosblii xapakTep OypKyasHOH TeODHHM BHYTpeHHEro ylexie-
HBS, KaK MBI IIOKa3any BhIlIe, He NOLJNEXKHUT HHUKAKOMY ‘COMHEHHIO.
PaszoGnadyenne 3TOTO XapakTepa COCTaBJSET ONHY M3 BaKHEHIIUX
3aa4 COBETCKOH MpoueccyanbHoi Hayku. ONHAKO 3Ta 3amada He HC-
Kai04aeT OO0A3aHHOCTH: 1) He HApYIIATh MCTOPHMECKHX ([epPCIeKTHB
B aHaJH3e 3TOH TeopHH, 2) He CMEIIHBATh B OLHY KY4YY MOJIOKHTENb-
Hble ¥ OTPHLATEJBHBIS CTOPOHL! 3TOH TeOpHH, 3) YMETb OTIAENUTH B
Heddl TO, YTO BEPHO M YTO MOXKET OBLITh HCIOJB30BAHO B COBETCKOM
JOKa34TeJIbCTBEHHOM IIpaBe, OT TOrO, YTO JIOXKHO, OIMHGOYHO, KJac-
COBO-BPaXNeOHO COIIHA/MCTUIECKOMY IPABOCYAHIO ¥ UTO B CHIY 3TO-
ro JXO/KHO OHTH pEIIMTENBHO OTBEPrHYTO. IIONBITKM W3THATh
«BHyTpeHHee yOeXIeHHe» H3 COBETCKOrO Iporecca ¥ 3aMEHUThL CH-
CTEMY JHAOKa34TeJLCTB, ONHPAOILYIOCH HA STOT NPHHIMUI, «HAYUHOH>
CHCTEMOH J0KAa3aTeNbCTB THNA IO3UTHBHOH INKOJLL, NPENCTABJASIOT
coboit HEroHOe CPEeNCTBO PEOoPraHm3aIMil COBETCKOT0 J0KasaTelb-
CTBEHHOIO IpaBa. DTH NOMBITKH CBA3aHBLl, HECOMHEHHO, < BEIOHUMA-
HHAEM 3aLad COUWANMCTHYSCKOrO IPOMeCCyalpHOr0 mpasa ¥ COnUamu-
CTHUSCKOH YTOJOBHON IIOJHTHUKH. :

Oty 3agauu TpeOyloT rayOoKoro ¥ AeHCTBHTENPHO HayYHOI'O II0-
HAMaHHS BO3HHKHOBEHHS IpecTyileHHH H Mep OopbOGnl ¢ HHME,
YMEHBSI HAYUHO IOHSATP W HAYYHO OILEHUTHL KaXkjAoe OTHeNbHOe Ipe-
CTYIJIEHHEe, CHEeNaTh U3 STOH OWEHKW BCe BEIBOLLI, HEOOXOAHMBbIE C

1 Cum. 1. IV «Kpatkoro xypca meropus BKII(6)», ctp. 106--111 1 cu.
#Jdennmn, T, XXIV, crp. 302, o '
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TOUKY 3PEHHST 322U ¥ HHTEPECOB COUMATUCTHYECKOTO CTPOHTEI:-
cTBa, 6OPROHI 32 HHTEPECH! CONUATHCTHYECKOr0 o6uecTBa. Cpean sTux
TpefoBanHuil BaxkKHeHllee MecTO 3aHHMAaeT TPeGOBaHHWe INPABUIBHON
OIEHKH JUUYHOCTH OOBHHSAEMOrO, CTElNeHH €ro BHHOBHOCTH U JIMYHOH
OTBETCTBEEHOCTH 3a CoBepllieHHOE. «TeOpHH» aHTPOIOJOTHYECKOH K
MOSUTHRHOK WIKOJA # IOXOOHLIE UM TeopH IDYIHX OypiKyasHbx
IIKOJ He COOTBETCTBYIOT W He MOTYT COOTBETCTBOBAaTbH 3THM Tpe-
60BaNHAM, He Da3pellalOT HW OJHOH H3 mpolJieM TIPOUECCYasbHOro
M MaTEPHAJBbHOTO YrOJOBHOIO [1paBa, He NAlOT OTBETA H2 BaxKHeHINHe
BOMPOCH 3TOTO IIpaBa ¥ IOSTOMY HKOJKHBEI ObIThb DPELIHTENLHO OT-
BEPrHyTHL. PelluTe]pbHO AOJIKHA ObITh OTBEPTHYTA TaKkKe IONLITKA
NOCTPOUTh COBETCKYIO CHCTEMY [0Ka3aTelhCTB 0§€3 «BHYTpeHHero
yOex nenmsi». ITa MONBITKA B NPONECCYANbHOM IPABE COBEPINEHHO
aHAJOTHYHA IONBITKE IOCTPOUTH YTOJIOBHBIH XOJeKe «0es BHHEI
M HAKA3aHHIY.

OTpunande NPUHIHNA BHYTPEHHETO CYNEHCKoro yOexIeHHs — Bo-
BCE He HOBefilllee OTKPBITHE NO3MTHBUCTOB MW MX ITOKJOHHHKOB B Ha-
e ppems. [Toxon NPOTHB «BHYTpPeHHEro yOeXKICHHA» HAYAJ elle B
1869.1. mpotheccop TelimensGeprexoro ymmwmepcuteTa Murrepmaiiep.
B ceoelt pabote «Erponefickme u aMepuKaHCKHE CYIBI NPHCAXKHBLIXD
npod. Murrepmaitep mucan no STOMY TIOBOAY, 4TO CCHIJIKZ HAa BHY-
TpeHHee yOeXJeHHEe JHIIAET CYH <«BCAKOH TPOUHOH OCHOBBI®, 4TO
«BHyTpeHHee yOexieHHe» — 3T0 <«TeMHOE BHIPAXKEHHE», pacnoJara-
olIee CyHel OTHOCHTBCH K A0KA3aTeNLCTBAM «CJierka ¥ NOBEPXHOCT-
HO, IO BUIEYATJEHHAM CMYTHOT'O uyBcTBa». CaMmas <T. 342, bopmysm-
pyiomas Bo (PpaHIY3CKOM ¥YTOJOBHOM IIPOHECCYATBHOM KOIEKCe H3-
BeCTHBIE TpeOOBanus, o6pallleHELe K TIPHCSKHLIM, IPHCIocofIeHa Kak
HeJb3s Jy4lle K TOMY, 4TOOBl JeHCTBOBATh «BIOTbMAaX H OLIYIBIO» 1,

MosKHO yTBEPKIATE, YTO OTPHIATENBHOE OTHUINEHWE K IPHHIUIY
'BHYTpPEHHET0 y0exIeHus AUKTYETCS DPEeaKIHOHHBIMH B3rJsIaMH, OT-
PAUATENHHBIM OTHOLIEHHEM K CYAY NPHCSIKHBIX M X JIeMOKPATH3AIIHH
cyna BooOIne, omaceHHeM, YTO CYObS, NPelOCTaBJeHHHH COGCTBEH-
HOH COBECTH, IIepecTaHeT CJel0 CJAYXKHTh HHTEpPecaM 3SKCIJI0ATaTOp-
ckmx KiraccoB. He cayuwafino, ¥ro OOWH H3 CTODOHHHKOB TeODUH
BHYTDEHHETO yOeXAeHWsd, 3allullasd 3TOT NIPUHIHI, HE CMOT CKpPHITh
obypeBaBllell ero TEM He MeHee TpPeBOTH, KOTIA IHCAMd, YTO
«...cBo00fKa yOGeXIeHust MHOTHAA TPO3HT IepedTH B CBOGOAY yBJe-
UeHHA KaKUMU-HUOYIb HOBHIMH TEODHUAMM...» 2. '

CoBepLIEHHO HENpPaBHJIBLHO MOITOMY BHIETh B OTKase OT MPHHIH-
na BHYTPeHHero yGeXKIeHUs KaKOH-TO IUar Briepen, KAKOe-TO HOBOE
HAYYHOEe OTKpPBITHE, NPENNOTIHTAs «CYOHEKTUBUSMYS CYIBHM «0OBLEK-
THBH3M» I(OKA32TENLCTB. o

[IporrBOnOCTaBNEHAe CYOBEKTHBUSMA cymell O6BHEKTHBHU3MY MOKa-
3aTeJIbCTB HENPABHWILHO TAaK¥Ke H o TOH NMPWYHHE, YTO 06BEeKTHBHbLIE
CBOACTBA I 0KAa3aTe/lbCTB He MOTYT OBITh I[O3HAHLI HHA4e, XKak IIpH

! Muarrepmafiep, Epponefickie ¥ aMepHKaHCKUE o H oo TKEHX, M,
1869, Bum I, crp. 108—109, | YHEL RpRcsich '
® Hemierxo, CyLeGunlt mpemepent, Bapmasa, 1903, c1p, 181,
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noMoIH CYyOBEKTHBHOTO BOCHPHATHS CYABM. Jokasarenscrea, T. L.
HpeMeTEl ¥ NEeHCTBHA JHOMeH, XapakTepHU3yiouime HCCTERyeMble B
npomecce CHEACTBUS SIBIEHMS, CYLIECTBYIOT HE3aBHCHMO OT CO3Ha-
HUSA MK BOCHDHATHR CJefoBarens H CyAbH. O 0GBEKTHRHEL, Kak
o0peKTHBEH MHD SBJEHWH M Bemlel, B KOTOPOM JXKHBET YeJOBEK.

3agaya CHIeNCTBHA 3aK/IOUYAETCH B [PaBHILHOM [IOHHMAHHE X
omeHKe (QAKTOB, ABJIAIOLIKXCH NOKA3aTENBCTRAMH, HO 5TO COCTARJISET
yX®e CYOBEKTHBHYIO CTOPOHY Zela. Teopus Tax HasHIBAEMOH OOBEKTH-
BHSAUAY AOKA3ZATENLCTB JONYCKAeT CMEMIEHHE S5THX ABYX BOIPO-
COB — BONMpOca 06 OOBEKTHBHOCTH AOKA3aTEIBCTB M BOmpoca o0f
OLeHKe W, 4YTO HE MeHee BaXKHO, O METOHde OLESHKH J0KA3aTesbLCTB.

3anaya HayKH SaKJIOYAETCE B TOM, YTOOH OGJETHMTH CYAbe H
caenosatemo Hambonee Gesomubounoe, a CASIOBATENBHO, ¥ 0OBEK-
THBHO® MO3HAHME TeX (aKToB, ABISHHH, BEmed, C KOTOPHIMH HM
NPUXONMTCH HUMETh IeJI0 Kak ¢ JoKasaTeascTsamy. Hayudo-rexnnue-
CKasg, MENHUHUHCKAs ¥ BCAKAA HMHAs JKCNEPTH3A UDPH3BAHA DEIIUThH
ary 3agauy. OT cremeHy pasBUTHSI HayKH M TeXHUKH ¥ CTeleHH
OBJIZJEHHST UMK CY/IbeH W CJefoBatesneM OYyXeT 3aBHCETH YCNEX STOrO
nena. Hecomuenso, mayunas sxcneprusa, Kak M psan IPYrHX Hayd-
HBIX TIPUEMOB IO3HAHUA SABJCHMH M Bemlel, He MOXKET He OKas3aTh
rpOMaJHOTO M CAMOTO NOJOKHTENLHOIO BJIMSAHMS Ha yCUHEeXH Npolec-
CYaNbHOTO HOKAa3aTeNbCTBEHHOrO MNPaBa. YCHEeXH eCTeCTBOSHAHHS H
TEXHUUECKON HAYKH (QUSHKK, MEXaHWKH, GHOJIOTHH, XUMHH ¥ 1p.), He-
3YCJIOBHO, MOTYT O0KasaThb M OKa3bIBAIOT 3HAYHTENBHYIO IIOMOILb
cydbe B aHaJH3e pA3JHYHOrO pOXa OOCTOATENHLCTS, NOILJEKALIRX
cynebHoMy paccMmoTperuio. Ho mpu BceM ToM mepex cyabefl ocTaer-
CA 8a3aua OUEHHTH BCE 3TH OOCTOATENBCTBA, NOCTHIHYTHE H
TIOHATHIE IIPU TIOMOIIM HAaYKHM ¥ HAYUHBIX TPHEMOB.

Hayka MOXeT yCTaHOBHTH BMEHSEMOCTE HIM HEBMeHAeMOCTb 00-
BHHAEMOI'O; HAYKa MOXET JaTh YKAa32aHMSA, KaK HAJZO IOHUMATh, Ka-
KO 3HAYEHMEe, KaKOH XapaKkTep WMeeT TOT WJIH APyrofl (GagT, MOXKeET
{I0MOYb BOCCTAHOBHTBL TOT WJHW WHOH NOKYMEHT, TY WM WHYI) CBSI3b
Mex1y tarkTamm H T. . Ho npu BceM TOM oCTaeTcsi elle rpoMaiHHIR
IPOCTOp AJIA OLEHKH YCTAHOBJACHHEIX (DAKTOB, N9 NPRHATHA HA HX
OCHOBE D €Il e HUSf, KOTOpoe JNOJKHO OBITH pe3yJsbTaTOM pasyMHO-
ro 1 cBOOOAHOIO, T. €. HE CBS3AHHOTO KAKUMH-THOO INIPeAB3ATOCTS-
MH, aHasmw3a 31X (haxrosz.

BoT 3TOT amaams u NPUHATOE HA €T0 OCHOBE DellleHHe H COCTABJ-
10T 00J12CTh TaK HAa3BIBAEMOTO BHYTPEHHETo yOexXIeHHs.

Mpl XuBeM He TOJIBKO B IpUpole, HO B B OOLIECTBE, «...KOTOpOE,
nofZoOHO MPHPOJE, BMEeT CBOIO WCTODHIO Pa3BWTHA M CBOIO BayKy» L

puponra, BHEWEMH MHUD, OTPaxKaeTCsd B UeNOBEKE B BHIE UYBCTB,
MblcheR, moOyXKaAenu, BOJEBBIX IBHKEHHMH, B BHIE TaK HasblBaeMbIX
AACaNbHBIX CTPEMJICHHH, ABMIOLINXCH, TaKuM 00pasoM, «HAeaJbHEI-
| MH CHJIaMU» 2, ' |
Cynbst, KaK KaXIABH TeNOBeX, BOCHPHHHMAIOIIMH OKpYyKaliee,

1 361“‘1%.3‘&-.7350, Jhomsar Qediepbax, Mapxrec m Jareansc, Cox, ™ XIV,
*Taxw e, crp 653
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BHEINHWHA MHD, CYXHT O HEeM B 3aBHCHMOCTH OT (CBOHX IIepeXXUBaHU,
KOTOPEIE ZAeHCTBYIOT HA €r'o BOJIO, ONP&NE/AI0T IPHHKUMAEMEIe UM pe-
IIGHUSI, ONPENeNSIOT CONepXaHHe ero ybexIeHus («BHYTpPEHHEro
yOeXRIEHUAS ).

DTO INOJOKEHHE MMeeT UYPEe3BbIYANHO BAXKHOE S3HAYEHHE M HJg
MPaBHJBHOI'O IOHUMAHMS 327434 HAYKH O CYHeOHBIX JOKa3aTelbCTBax.

W3 «Bnewaryenuily, <«OULYIUEHWH», <«UyBCTB®, BO3OYKI2EMBIX B
CYIAbe Das3JMUHOTO pOAA ABJEHHAME (I0KAa3aTeNbCTBAMM), CKJIAIH-
BaeTCHd ero B3IJIAJ HA TO HJIW HHOE fABJIEHHE, HCCaelyeMoe B cyned-
HOM TpOIECCe, HA CBA3L JTOTQ ABJEHHS ¢ APYTHMM aBjJeHmAMH. Us
THX <«BNEUYATJICHHI» MUK <«OIIYIIeHHi» CyIbst co3faer cebe mpen-
CTaBJACHMA, OTKJIAABIBAIOIIMECS B ero CO3EaHHW B KauecTBE Onpeme-
JIEHHOTO B3rJfAa HA «BEHIH», B KAYGCTBE ero <«yOesIeHMd», Hash-
BaEMOT'0 OOBIYHO «BHYTPEHHUM yOexmeHHeM».

IIpasuiabHOCTE WIH OLIHOOYHOCTE 3TOTO YOEXKAENHA 3aBHCHT OT
NpPaBWIBHOCTH MJIM OWMOOYHOCTH HALIEro BOCHDHATHH CBOHCTE TOl
WJIM WHOM BEIIH, TOrO MJH HHOrO sBjenus. Boapure Toro. B xamzowm
YeNoBeKe ero NPeACTABJCHUS M NMOHATHA O YACTHRIX SBJEHHUAX OOLIY-
HO CKJAIBBAIOTCA B ODUIYIO CYMMYy B23rVISA0B, NPeACTABJIAIONIHX CO-
6ok 0600LIeHUES NHYHOTO ONBITE, ONWPAIOLIMXCHA Ha HPaBCTBEHHbIE M
HIeHHRe TIDMHIMIE CBOero oOIlecTBa, CBOEro KJaccd.

[Iponecc dopumupoBanHs «BHYTpPeHHET0 YOeKIEeHHS» YPe3BLIYANHO
cJOKeH. B OCHOBe BCAKOrO HHIHBHAYAJBHOIO CYIeHCKOro yoexme-
HUS JIeXaT U eOJOT WS M NCWXOJOTrHS BCIEIO Kaacc a,
K KOTOPOMY CYAbS OPHHALJEKHT 4 B WHTEPeCaX KOTOPOro OH Jel-
CTBYET. 31eCh BAXKHENUIYIO POJib HUIDPAECT OCHOBHOH IIPUHIIMI OpPrany-
3aniy OOUIECTBEHHBIX OTHOUIEHWH M Bcero ofutecTBa. B xamuramy-
CTHUECKOM OOHIECTBE TAKHM IHPHHIMIIOM SBJSETCA dYacTHag cober-
BEHHOCTB, BOCIHUTHIBAIOLLAS CpaluTesbCcKye, XUIIHWUYECKHE HABBIKH,
NPUBLIYKY, XUIIHAYECKYI JICHXOJOTHIO 1. -

Kaxnoe ofmecTso W KaxKIOBH KaacC OJIeCTBa HMENT CBOIO OCO-
6yio MOpanb, ¢BOW OCOOBe B3rgABEl HA TO, UTO CIPABEINUBO W YTO
HeCIPaBeIJIWBO, CBOM OCOOLIe NpelcTaBleHHs 0 nobpe M 3je, Kax-
Ias CHCTeMa HPaBCTBEHHOCTH HMEST CBOH OCOOEHHOCTH, B 3aBHCHMO-
cTd 0T OCOGEHHOCTeH COOTBETCTBYIOLLETC SKOHOMHUMECKOTO TIONIOKe-
HuA OOINeCTBEHHOTO Kiacca.

Bor nouemy sarasercs OeCCUOpPHBIM YTBEPXIEHHE MAPKCHCTCKOTO
MaTepuannaMa, 9To <...JIOAH, CO3HATeNbHO WM 0eccO3HATENBHO, Yep-
AT ICBOM 3THUYECKHE B3MVIANLL. B TOCJENHEM CYeTe, H3 IpaKTAue-
CKHX VCJOBHH ICBOEro KJACCOBOMO TIOJIOKEHBHS, M3 SKOHOMHYECKHX
OTHOIUIEHHH TPOHIBONCTBA U OOMeHa» 2.

Ho, ¢cn0XuBIIMCh TIOA BJIHSIHAEM STHX OTHOIICHH, 3TH BITJSABI, -
HPABCTBEHHBIE TIOHATUS W NPUHIANL. B CBOIO OUEPENh BIMSIOT Ha

! <M NOHATHO, YTO BOCIHTaHHHIE B STOM OOIIECTBE JHOAH, MOKHO ICKA3aTH, C
MOJIOKOM MATepH BOCHIPUHAMAIOT TCHXOJOTHIO, TIPHMBHUKY, HOHATHE — Jaubo pato-
Brafenetl, Ja00 pab, Iumbo MeAKHE COCCTBEHHHK, MeJKME CAyXKammi, MeTKul
THHOBRUK, HHTEJIUTEHT, CJOBOM —~— YelIoBeK, KOTOPHIH 3aGOTHTCH TOJLKO O TOM,
wrofhl EMEeT: CBOE, & JIo APyroro emy jerna HeT» (Jlewww, T. XXX, crp. 412).

¢ Mapke # DHreasc, Cow, 1. XIV, ¢TP. 93, :
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AeATeNbHOCTD YesNOBeKa, 4 OOIIECTBCHHEIE MIEH H TEOPHH, BO3HHK-
gyB Ha Gase HA3DEBIUMX 3a7ad DA3BUTHA MATePHAJLHON XH3HH 06-
I[eCTBA, CAMH BO3IEHCTBYIOT TOTOM Ha OOLIECTBeHHOe ObITHE !

MoxHo i HeAOOUEHHUEATh POJb Miel B PasBUTHM oOUIECTBE, POJb
HAEe0JIOTHE B PA3BHTHH YEJIOBEYECKOH NEATENBHOCTH? $CHO, Hesb3s.

O6uiecTBEHHbIE HAEH OKAa3bIBAIOT PEUIATENbHOE BJIUSHWEe Ha Jes-
TeNbHOCTh JIOAeH. TakoMy BIHAHHIO OOUHAKOBO €O BCEMH JIOABMHU
NOABEPTAIOTCA H CYABH, OTPazKalollHe STO BJHUAHHO B CBOHX CyXe6-
HeIX pewedusx. He caywaiino, manpumep, ToO o06CTOSTENBCTBO, HUTO
CYAB! IPHCAXKHBIX OCYXJIAlOT WM ONpPaBABLIBAIOT OOBHHAEMBIX B 3a-
BHCHMOCTH HE TOJBKO, 2 4aCTO Jax¥e H He CTOJBKO 0T (PaKTHYECKHX
o6CTOATENBbCTE Jekia, CKOJLKO OT NOBJCIOUIHX Hak HUMH B3[JALOB,
HPaBCTBEHHBIX TIPHHIMIIOB, MMOPOH Naxe IIPeApAacCYAKOB TOI'O Kpyra
molel, K KOTOpPOMYy OHHM IpHHagnexaT. Cyabl IPHCSKHBIX HoJee
CTPOTO HW CYPOBO OTHOCATCH XK TaKHM (IPECTYNIEHHAM, KaK Kpaixa,
rpabexX, MOCATATENBCTBO Ha CEMEHHBIH oyar, TaK KakK 3TH UPeCcTVil-
JEeHHS HM KaXyTcst Oosee OnacHbIMH W Ge3HpPaBCTBEHHBIMH, YyeM Xa-
xue-nubo uHbie 2. He caywalizo ® 10, uTo GoJbliie BCEro ONpaBaa-
TeJbHLIX NMPUIOBOPOB B CYHAX UPHCAMHEEIX {IPUXOIATCS ‘HA XOJI0 Ta-
KHX NPeCTYIIeHHH, Kak GaHKpOTCTBO, abOpT, NPeCTYIJIeHUs IIPOTHB
10JI0BOH HPABCTREHHOCTH.

PoJib TOCMOACTBYIOMHKX B JaHHOM OGIIECTBE HPABCTBEHHLIX TIPHH-
UNOB, OOLISCTBEHHHIX U B ZaHHOM Cliydae OYeBHIHA. ITO 0O-
CTOSITEJIBCTBO OTMEUAlOT U HeKOoTOphle OypxKyasHble VUYeHBIE, OT
B3rJIANA KOTOPHIX HE YCKOJb322T 3aBUCUMOCTb CYAeOHBIX OpPramoB i
UX JeSTeJbHOCTH OT FOCMOACTBYIOINIHX B AaHHOM OOIIECTBE KJIACCO-
BEIX WHTEDECOB, MHAeH, NpelcTaBieHMy, TOHSTHH S.

KnaccoBhlf XapakTep HOCUT He TOJBKO TIPaBO BCSAKOTO OOIIECTBA,
HO M IPABOCO3HAHUE, HE TOJLKO COBOKYIHOCTb IPABHJT, IIPH TIOMOILIH
KOTODBIX T'OCYITAPCTBEHHAS BJACTh PEryiupyer o0lLIeCTBEHHBle OTHO-
WeHHsA, HO ¥ Te TIpaBOBbIe IIPHENIMNE!, HA KOTODHIE ONUPAIOTCS STH
MpaB#Ia W KOTODHIMH 3TH MIPABUNA OUPETETAOTCS.

1C0M. CTtaxnw, O JpalexTHYeCKOM # HCTOPHYECKOM MaTepHaiHaMe, «Bo-
GpOCH JeHuEHaMa», wam 1l-e, crp. 547, : '

? [lo mampmM Maurrepmatiepa, [0 3TEM MpPecTYNNEHWSAM OOPABIATENbHbIE MDH-
COBOPH BHIHOCSATCA NPHCAXKHEIME BEChMA PEIKO: OHH COCTARJAFIOT CENGMYIO BB
BOCEMYIO YacTh Bcex TpurosopoB (cM. Murrepmaiiep, Erpomelickiie m ame-
PRKAHCKAe CYAB mpucsxunix, 1869, smm. I, ctp. 325). )

3 B sToM OTHOWMIEHHH OCOGEHHO XapakTepeH ONATL-TAKH CYI NIPHCSKHEX.
Kosr, mozMeuass KMEHHO STY XapakTeDHYIO OCOOSHHOCTb CYA2 TPHCTKHRX, IO-
'BODHJI O HEM KaK O <«CyILe JXH3HEHHOM», CHYXAIIeM <«IDOBOINHAKOM HAPOIHOTO
IPABOCOGHaNHAY (HAPOAHOTO, pasyMeercs, B KaBHUKAX), a O MPHCHKHEHX — KK
O BHPASHTENAX «OOIIeCTBCHHON COBECTH, BeJIeHWS KOTOPOH KODEHSTCH B TIYOHHe
HPABCTBEHHONO Mupocosepuamus wapoma» (KomH, 3a mocmemmue popw, (CIIB,
1896, cTp. 558).

Konm riyfoxo 3a0aysKpalcs HacUeT TOTO, YTO DYCCKUY NOopeBOMOIHORHEbIGR
CYA MPUCSKHBIX BHIPAXNKAJT <HPABCTBEHHO® MMPOCO3EpIlamme HapoXa». ITo GELT
CYX MMYIUMX CJIoeB TONIallHerc OOmeCTBa, MHEDPOCO3EDPHAHAe KOTOPHX OHJIO TIpo-
IATAHO YACTHOCOGCTBCHHHUSCKEMM B3MISNAMR ® CcTpeMiaesdaMa. HMemmo sTo
MEpOCO3epIaEHe | OTpaxan ¢yl mpucaxmabx. Ho npm scem ToM Komm Gwur opas,
BCKPHIBAS CBSISH MeXJY NPaBOCO3HaHHWEM CYyZa ® Cymedl Qawdoro ofmecTsa M
{IPABOCOZHARTEM CAMOrO OOUIECTER, T, €, TONQUCTRYIOMAX B O0WECTBE KJACCOB.
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Takoli Xe KJACCOBEIE XapaxTep HOCHT M BHYTpPEHHee cyIelckoe
y6exJeHue, CKAapBaonieecs y CYAbH IO KaXIOMY OTAEJIBHOMY
cyne6EOMy HeJly He B OTphiBe OT €ro TOJIOKeHWA B ofliecTse, ero
KJACCOBBIX CBf3eH M HMHTepecoB, He 6e30THOCHTRNBLHO K '€ro KJacco-
BOMY IIOJIOXKEHHIO, K €0 NPHHUHMIAM H HIEOJIOTUH, K €r0 B3rJA1aM
B yOeXIeHHSM, a B TECHeHIeHd ¢ HUMK CBA3M ¥ Ha MX OCHOBE.

Hama 3anaua B ofnacTu npaBa, B YaCTHOCTH CYIeOGHOro npasa, 3a-
KJIIOUAETCS 'Heé B TOM, UTOGHI, HCKYCCTBEHHO HCKJIOUHB CYyHeHCKoe
y6exIeHHe, SABJAONIeecH TIJaBHEHIIMM, pemaroumuM GakTopoM B
OIEeHKE MOKA3aTeJbCTB, Ha €ro MeCTO MBLITAThCA ITOCTABHTE KaKyio-
JH60 MEXAHHUECKYIO CHIYy BpOfe O@HTaMOBCKOIO IpalyCHHUKA NOCTO-
BEPHOCTH WM (heppHaHCKOH cdurmorpaduu, @ B TOM, 4TOOH IORATH
NoLJHHHOE COIEpXKaHne, NeHCTBHTEJNBHBIN Npomecc ¢GOpMUPOBAHHA
cynefickoro yGexzpenws, oGneryutb 310 (QopMHPOBAHHE, O0ECHCTHTH
eMy HanGoJuiee GJarOmnpUsATHBIE YCJIOBHA.

Dta 3agaya MoxKeT ObITH NPAaBUABHO M YCHELIHO peLleHa JIHIIL HA
OCHOBe IMONJHHHO HAYYHOH MeTONOJOTHH NONJIHHHOH HaykKu. Takroil
NMOLIMHHO HAYYyHOH MeToZOJsOrmell SABJISETCA NHaJeKTHYECKHH Mare-
pHaJm3M, TaKOl UONMUHHON HayKOR ABNAETCH MapKCH3M-JIeHHHHSM,
pesEKoe yuenue Maprca—2rrenbca—dJlemuna—CramEa. ToaBKO Ha
5TOH OCHOBEe yueHue O JHOKa3aTeNbCTBAX MOMKET INOIHATHLCA HA BbI-
COTY NOIJHHHO HAYYHOH TEOPHM, CHOCOOHOH pEUIHThL BCE CTOSIHE
nepen Hayko#l cyxebGHOro npaBa M CyHLeOHOH NPaKTHKON 3anayd.

CoBeTcroe N0Ka3aTeNbCTBEHHOE MPaBO ONUPACTCH HA MAPKCHCTCKO-
JeHHHCKO-CTANHHCKYIO MeTomonormo. B aroM ero cuna B 6opube
IPOTHB BCEX Y BCAYECKHX AHTHMAPKCHCTCKHX, JKEHAYyUHBIX <«Teo-
DHil> W TEOPHEK, NPOTHB BCEX M BCAYECKHX M3BPAIISHHE M OIIHOOK.

Vuenne o cymeOHBIX JOKa3aTeNBCTBAX OCOOEHHO HYKIAETCA B
IpaBUJIBLHOM H INONJHMHEHO HayIHOM METOJE.

Cyznefpple nena-—® B CTAAUH OPEABAPHTENLHOTO CHENCTBHE, H B
cragu CyZeOHOTO HX pacCMOTPEHHSA — SABJAIOTCS CILIOWL A PAAOM
HACTOJIBKO CJIOXKHBIMI H 3aTyTaHHLEIMH, HANOJHEHHBEIMY TAaKUM MHO-
FKeCTBOM TPOTHBOPedYUH, OODHIBKOB (HAaKTOB M YEJIOBEYECKHX IeH-
cTB#fl, UTO pa3oOpaThbCA B 3TOM HEBepOATHOM JabupuHTe (aKTHTe-
CKHX, TICAXOJIOTHICCKUX, JIOTHIECKHX H TOMY NOZLOBOHBIX 06CTOATENBLCTE
MOJKHO, TOJBKO TBEPILO ONMAPasCh HA TPaHUTHLIK (yHIaMeHT HaYKH,
TOJBKO Blajesi B JOCTATOUHOH Mepe HaleXHLIM H HCILITAHHBIM Ha-
VIHEIM METOAOM HCCHeNOBaHHSA, TaKUM MeTONOM W HABJAETCH Map-.
KCHUCTCKHUH AHANEKTHUSCKAH METOIH. |

OnucaB OCHOBHBIE UepPTHl MapKCHCTCKOTQ AHANEKTHUSCKOTO METO-
na, toBapunmy CtamuH B cBOed pabGore «(O DHAIEKTHYESCKOM M HCTO-
PHUECKOM MaTepHaiuaMe» NONUepKHyJa ocofo, KaKoe TpoMamnoe
3HAYCHHE HMEEeT 5TOT MEeTOX B U3YUEeHHWH OOINecTBeHHOR XKM3HH, HC-
TOPHH OOIIECTBA, KaKoe TPOMajgHo€ 3HAUeHHEe HMEET ero IIpUMEHEHHE
K NPakKTHUECKOH JNeATenbHOCTH pabouero kyacca.

Onpo#t ua obnacreft «mpakTHIecKO# NesdTeJFHOCTH PaBodero Kjac-
ca» B chepe rocynapCTBEeHHOTO CTPOMTENBCTBA fABJSeTCH 06JaCTh
cyme6mofi ¥ CNEACTBEHHOR DPaboThHI, |

140



Bnech OTKPLIBACTCH LUMPDOKOE dI0Jie NJIst INIPHMEHEHHS MapKcuct:
CKOro IHaNeKTHYECKOro MeToja, sABJISIOIIErocH 3aMedareNbHEHIIHM
CPEACTBOM NO3HAHKA NOANHHHOIO CyLUEecTBa fABJeHHE H (aKToB, Ha-
IOLIEro B PYKH HCCJIENOBATEJISA, — a CYAbS H CJSLOBATENb W CYTh HC-
cliel0BATENH, — TOHYAHIIee M BepHellllee Opyxkue B Gophbe 3a wuc-
THHY, YCTaHOBJI€HYE KOTODOM B CJOXKHERIIHX YIOJIOBHBIX M I'paK[aH-
CKHX HeJNaX ¥ COCTaBJMeT 3a4auy COLHANMHCTHYECKOrO IIPaBOCYLHSL.

§ 20. MapKCHCTCKMH JAMaJEeKTHYECKHUH METOJ B COBETCKOM
A0KAa3aTeJbCTBEHHOM MpaBe

PaccMOTpeHHE W paspelleHue CyZeOHOro Xena — YrOJIOBHOIO MK
rpaxAaHcKoro, 0espasJuyHoO, — NpeicTaBJiserT cobol BecbMa CJOXK-
HbIf TIpOIECT, PAa3sBHBAKINMHACH B COOTBETCTBHH ¢ IOCMOACTBYIOUIMMY
B NPONECCYaNbHOM lpaBé NPHEIUMAMH M IIPABHJIAMI.

B cynebHOM nporecce, a UMeHHO B Ipolecce JOKaskBaHHA, OT-
KpbIBAETCH IUMpPOKaa oO6NacTe NPHUMEHEHHS NpPaBUJ MAapKCHCTCKOI'O
AHANEKTHYESCKOro MeTona. Paccnrenopanre W paspellleHHe YroJ0BHO-
ro WM IPaxIaHCKOro JeJga C8f34Hbl OpTaHWYEecKH CO BCECTOPOHHUM
M3yyeHHeM H NO3BAHMEM SBJEHHH, WX B3aUMOCBSA3R, UPHUWH WX BO3-
HHKHOBEHMA, BCEH CYMMB! TeX MH3HEHHBIX OTHOLIEHWE, KOTOpHIE He
VKJIAJbIBAIOTCA B IPOKPYCTOBO J0XKe (POpMaTbHOH JIOTHKH, 3aMKHY-
TOH B Kpyre CcyxieHmi: Xa—Ja, HeT—HeT. B cyzefHOM mpouecce
ocofeHHO BaXHO NJA NPABUJBLHOTO paspelieHHs Jesia BCeCTOpOHHee
pccaenosasue npeaxmera. IlostoMy u panbile BCero 3gech Tak LEHHO
NpEMeHeHe IOLJUHHO Hay4HOTO MeToLa, KaKOBBIM U ABJASETCA
MapKCHCTCKasad AwajekTuxka. Pasobiagas ONNOPTYHUCTOB W HX CODH-
CTHYECKMHE BBLIBEDTHI, JIeHHH IHCaJ ¢ MAPKCHCTCKOH NHAJEKTHKE, YTO
DHA «...32IIpeILAeT HMEHHO H30JMPOBAHHOE, TO-eCTh OAHOOOKOe H
YPOLIHBO HCKaXKEeHHOE, DACCMOTPEeHHEe MpeaMera» .

HuateKTHKa — 9T0 H3YYEHH® «...BCeH KOHE{pe’I‘HOH 06CTaHOBKH CO-
OHTUS H €0 pasBUTHA...» 2.

Paszo6yagast onmmoprysnsM [lmexamosa, Jlemum B 1915 r., mmean:
«nanexTra TpebfyeT BCECTOPOHHErO HCCJENOBaHUSA AAHHOrO ofule-
CTBEHHOTO $IBJIEHMS B €U0 pasRUTHH W CBeJEHUs BHELIHEro, Kaxy-
IMerocss K KOPCHHHIM IBHIKYWIMM CHJAM, K DasBHTHIO NPOH3BOAH-
TeJBHBIX (W H K KJacCcoBoH 6opndes 3.

HcTuHEag HHAaNEeKTHKA COCPeLOTOYMBAaeT CBOE BHHWMAHHE HA KOH-
KPeTHOM, MCXOJIsd H3 TpaBHIa: «a0CTPAKTHOH WCTHHBl HET, HCTHHA
Bcerfa KoHkperHa». Oma TpebyeT OTUETJMBOTO IOHMMAHUSA BCEX HUIM
no Kpafigeld Mepe BaxBEHINHX CBA3eld, NepexX0fO0B, BI3AHMO3aBHCHMO-
CTel B HMX KOHKPETHOCTH M IPHYHHHOCTH, 0e3 uYero HeBO3MOIKHA
IIpaBUJbHAS OileHKA YeJOBEUECKHMX JeHCTBHE W caMoro desoBeKa.
dopmanbgas JorEKa 37ech HeL0CTaTOuHa, GeccuiabHa. Popmasbnas

1 JTemmm, 1. XVII, cp. 262. o
"2 Tam Xxe, crp. 92 N
3Tawm xe, crp. 247--248. : o :
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JOTHKA HE B COCTOAHHH YCTaHOBHTL MaTEpPHATBHYIO HCTHHY, T. €. TO,
YTO IeHCTBUTENHLHO CYIUECTBYET, YTO IpedcTaBjasgeT cobol nelcTsu-
T&JbHOe COJEpKaHHe Belled M SABJEHHE H YTO COCTABJSAET OAHY H3
Baxuelmx 3amay npaBocynud. PopManpHasa JOTHKE OrpaHHYHBAETCH
I0O3TOMY TeM, YTO YOPHUCThl HA3HIBAIOT IOPUWIAHUYECKOH HCTR-
HOH, T. e. TéM, KaK onpefefeHHbIE ABJECHHA HJIH BEIIM XapaKTepw-
3yloTcsl (pakTamu, NpelNCTaBJEHHBIMH CYAY CTODOHaMH, 6e30THOCH-
TEJbHO K TOMY, HaCKOJBKO 3TH (akKThl OTPAKAIOT HAeHCTBHTEJAbHBIE
XK H3HEHHEIE OTHOIISHHUS. _

Tako# ¢opmManbHO-IOPHIMYECKHHA METOX ONEHKH (PaKTOB B CyHeH-
HBIX JeJax CTOMT B IpAMOH CBA3H ¢ (POPMAJLEBIM TIOHAMAaHHEM 3a-
koHa. PopManpHOe MOHMMAHME 3aKOHA BBHIPAXKAETCH B HECMOCOGHOCTH
BHIATH 3a mnpelessl ero OYKBbI, YIVIYOHMTBCA B PACIIO3HABAHHE Tex
AeHCTBUTENbHBIX, XKHUSHCHHBEIX OTHOUIEHMI, KOTOPEI® CKPLIBAIOTCS 3a
BHellHeH cTopomol nena. C TakuM (OpPMANLHEIM OTHOINEHHEM K 3a-
KOHY B 3KCHJOATATOPCKOM OOLLECTBE TIPEBOCXOIHO YIKHBAIOTCH Ca-
MbIH pasHy3ZaHHBIR NPOM3BOJ M OE33aKOHHE JI0 OTHOLIEHHIO K OMHUM,
ocoBeHHO K TpyAfUleMycst JuoAy, M pafosenckoe mpecMLIKAUHE me-
ped APYrMMH, NlepeX BJACTb HMYLUMMH, IOCIIONCTBYIOUIHM KJACCOM.
Eme B 90-x rozax mpouLIoro CTONETHA JIGHHH mucas o6 3THX 0cCo-
6eHHOCTAX LOPEBOJNOIMOHHRIX 3aKOHOB B Poccun u o dopmaabHo-
JOPAIUYECKOM, YHHOBHHYLEM OTHOLUSHHMH K HHM, TOBOPS O IpaBHJaX
0 B3LICKAHMIO ¢ pabounx wrpados. JIeHUH mmcan, 4TO 3TH NpPaBHJIa
HallpaBJeHbl Ha TO, UTOOBI CIIECTH NAYTHHY GeCcCMBICJEHHOH KaseH--
HOH (DOpMA/MCTHKY, YTO STH IPABHJA YCTAHABNMWBAJH TAKOe OTHOLIE-
H#e K pabOuuM, KaK KO BCSIKMM MOUIEHHHMKaM, BOpaM H T. . L

['ocnoxcrso GopmanpHOro Havama B 6yparyasHoM CyNeOHOM Ipape
M B TEODHH [0Ka3aTeJbCTBEHHOrO IpaBa BEIPAXKAeTCH B CTPEMJEHHH
BCEe &0 NPaBOCYLHS CBECTH K OAHOU ¢opMe, NMpenCcTaBHTh HeJo
TaK, YTO yXKe OJHHM TOYHBIM COOJIIOZeHHEM YCTaHOBJEHHBIX NPOIEC-
CyaJbHBLIMH 3aKoHaMH (opM NOCTHraeTcs [OJNHoTa X Gesommuboy-
HOCcTh cyleOHoro pemenvs. IOCTHIES, TOBOPAT (PaMILy3H, — He YTO
uHOe, Kak ¢opMaabHOCTh («justice n’est proprement autre chose
que formalité», Hélie, op. cit, v. I, p. 203). ‘

DopMaspHOe HAYaJ0 H YCTAHOBJICHWE MIODHIHYECKOH HCTHHBI KaK
OCHOBHasl Le/b Tpolecca OPTaHWUYSCKH CBS33HBI MeXJY cobol, Xo-
Ts1 OypKyasHble IOPHCTH HEPeNKC OTKA3bIBAIOTCA OT TePMHHA <IOPH-
AY4ecKass HCTHHA», MPEANOUATAS] TOBODHTh HMEHHO O «MaTEpHaJbHOH
HetaHe». OcraBasich, 0JHAKO, HA [OYBE (DOPMANILHO-IOTHYSCKHUX CYXK-
A€HMH, OHH CaMO® MaTE€PHAJBHYIO HCTWHY NpEACTaBJISIOT cefe B BH-
Jle pesyJbTaTa MPOCTHIX (OPMANBHO-JOTHHMECKMX CHILIOTHIMOB 2,

*Cy. Jlerun, r I, cmp. 373 :

® Tax, mampumep, Po3HH JOFEYECKYIO CTOPOHY IOPHCARKUMOHHON JesTelnHOCTH
cyma, oObARJseT HEHSMEHHON, BHAA €2 Uedb B USBJICTCHWA M3  (BaKTHYSCKONO
- MaTtepHalia, TPeJCTABJIEHHOrO CYAY, ODHNHYCCKUX Yepr, B MONBENEHUY IOTyueH-
HHIX BHBOLOB MOX HOPMY NEHCTBYIONMEro mpaBa W B NUPOBOSIJAMIECHWM 3TOH HOp-
MBl s AamHono ciaydad. Hax oyma, mo Posmmy, He #MMeeT 3HaYeHHS B erd
IOPHCIUKIEORBON NeATeNLHOCTH DA3NEUME <HOPM §f OTHOIEHME [0 HX CONepHka-
HHIO H 3HATERMWIO», BCH STa JAEATENbHOCTH sBJSETCS «BHYTpDEHHE ONHEOH» HJH,
KaK 1oBopuT Posmm, JMorMuecKkHm eanuof,
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Tagoit mMeron B CyAeOHBIX HesaX IPHBOIUT K (popMasibHOMY IpH-
MEHEHUIO 3aKOHa, OPHUEHTUPYs Cyd B HafpPaBIEHWH V3KO-IOTMaTHye-
CKOr0 IMOHMMAHMS 3aKOHOIATEJNbHBIX HOPM. [IpM rocnodcTBe Takoro
MeTOfd CYAEGHOTO MCCHeLOBAHMA DelleHue, HAMpWMep, CYAA IO TaK
HA3BIBAEMBIM TDAXKJAHCKHM JeJiaM He MOXKeT BhIpaxaTh cobo#f uro-
mu6o GoJbluee, 4eM MpocToll apudMeTHyecKHH HATOT, CyMMY cJarae-
MBbIX — JaHHbIX, NIPEACTABJACHHLIX B PACHOPAMEHHE CyAa, IpHUYeM ca-
MA 3THA JaHHble He TapaHTHDYIOT CyLeOHOMY pelleHHI0 erd COOTBET-
CTBHA JEUCTBUTRNBHO CJOXKHUBLUINMCA B 3KH3HH obcToATenncTBaM. Ca-
Moe TpeGoBanWe 3aKOHa He MJET, KaK [IPaBHJO, Aajbllle YCTARHOBJE-
HUA QOPMAJIBHBIX OOCTOATENBCTB, AaJbIlie ONEHKH STHX 00CTOSTENBCTR
C TOYKH 3peHMs (QOPMaJEHONO IPHMEHCHHSI 3aKOMa.

Kaxgoe-mu0o rpaknaHcKoe NPaBOOTHOLIEHHE, CBI3AHHOR, Hatpumep,
¢ HOJrOBLIM OOS34TENLCTBOM, DACCMATDHBAGTCH IPH TAKOM METOZe
ACCASOBAHKS HE C TOUKA 3PEHHA TeX JKM3HEHHBIX YCJOBHH, HAa IOY-
BE KOTOPLIX BO3HHKJIO 3TO IIPAaBOOTHOLUEHHE U KOTOpBIE €ro ofycJo-
BAJIM, & C TOUKK 3DEHUSA IOPUAMYECKHX TpeGOBaHUH, BLIPAKEHHBIX IO
MOBOJY TOLOOHBIX NpaBoOTHOMERHH B 3axone. C 3TOH TOUKH 3peHHA
00534TEJBCTBO €CThH O00s3aTeJBCTBO, NXOM €CTh J[OM, C¢lesJKa eCcThb
CHENKA, W KasKAblH M3 3THX IODUIUYCCKUX AKTOB BJIEUYET 3a :coboi
M3BECTHbIE TOCHENCTBUS, NPEAYCMOTPEHHble 3aKOHOM M 3alIMILaeMbie
32KOHOM TIpM Bcex ycaosusax. Ecmr monyckaencs Kakoe-nu6o H3bA-
THE H3 3TOrO IPABMJIA [O TeM HJIH APYLHWM HCKIIOYHTEIBHBIM 0OCTOS-
TeJbCTBAM, TO O0A3aHHOCTb YCTaHOBHUTH, HOKa3aTh HaJHUMe STHX 06-
CTOATENBCTB LENMKOM . BOSJIATaeTCs Ha 3aHHTEDECOBAHHYIO B 3TOM
CTOPOHY ~— Ha HMCTI@, OTBETUYHKA HIN OOBRMHSIEMOIO.

HeficTBHTEIBHEIE OTHOUIGHHS, CKPLIBAIOUINECS 32 BHEIIHeH IOpHAU-
YeCKOH CTOPOHOH AAHHOIO IPABCOTHOIIEHHS, MHTEPECYIOT YA IIOo-
CTOJIBKY, IMOCKOJBKY YYACTBYIOIIAH B TIPOIECCE CTOPOHA B COCTOSHHM
000OCHOBATE CBOH COOCTBEHHHIN HHTepEC B HEJe.

STO BHIT€KaeT W3 OypKyasHOro IOHHMaHHS MPHHIKMNA COCTH3a-
TEJBHOCTH ¥ PaBeHCTBA CTOPOH B IPOLECCe, B CHAY KOTOPOTO CYI
AKOOBl He B dIpaBe B XOIe HCC/AeLOBAHWA CTAHOBHUTBCH Ha TY MJIH
IPYyIYI0O CTOpPOHy, oOJjeryaTs CBCUM BMEINaTeJbCTBOM MOJOXKeHHe
OIHOH CTODOHBL H OTAroHIATh IOJIOKEHHE JPYroil.

Takoe moBedenye Cyaa B nponecce B AeHCTBUTEILHOCTH JHIIb OC-
BALLAET ¥ BaKpenJsieT HEePaBeHCTBO CTOPOH, 0CO0eHHO B Cayuasx,
KOTJa OJHAa CTOpOHA GOJblile APYroH BOOPYXKEHA pasIUUHBIME Cpel-
CTBaMW 3alLLUTHL CBOUX MHTEpecOoB (JAyullee 3HAHMe 3aKOHOB, GoJbIas
ONLITHOCTD, BOSMOXKHOCTD BOCIIOJB30BAThCA NOMOIIBIO axBOKaTa IIpH

Ho MONHTKE YJIOKMThE CAOKHYIO GYHKIHIO LIPaBOCYIHS B YSKHe paMK# ¢dop-
MANIBHEIX CHJIIOTH3MOB 3apaHee OOpeueHH Ha HeyJady. DTO, OJHAKO, HE Melraso
HOPEBOTIONMOHHEIM PYCCKHM mpoteccyanrcTam (CayaeBcku#, KouH = ap.) tpebo-
B4Th OrpaHWdEeHus CyXeGHOTO HCCISXOBAHHA HIPENEJAMH <«JIOrHYecKo-IopUIHTecK ol
CBSI3H» H BHICKA3HBATHCH TPOTHB DACUIMPeHHT PaMCK CyXeCHOTO HCCJIe/(0BaRUA B
CTOPOHY BOIMPOCOB <«@lO TIOBOLY IMPeCTYIJIeHAS». D10 Ta XKe (HOPMAlbHO-I0PHIH-
. Heckas TOYKa 3DeHMs, fBHO IIPOTHBOpeualas 3allaye YCTAHOBJEHES MaTepHaJb-
- HOM mcTwHEL (cM. cemarckoe pemenze (1895 r.) mo meny IlasneM, mo 3saxmiode-
w0 Kouw, Po3un, Yromossoe CyAOOpousBoxcTBo, 1916, crp. 392).
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OTCYTCTBHHM 3TOH BO3MOXKHOCTM Y Apyrod cropousl, Gomee cuibhas
KOHCYJIbTAIMA 3aLIMTHHKZ B T. I.).

- Ilpm rocnoacrse B OYypiKYasHOM TOCYZAapcTBe QopMaNbHOR JeMo-
KPaTHH, CKPHIBAIOWIEH NOJ IOXPOBOM IPABOBQFO PaBeHCTBA
bakTHYEeCKOe HepaBeHCTBO JOJeH, cylebHoe mccaenona-
HHe He MOXEeT He OTJHYATBCA TaKMUMH Xe KadyeCTBAMH M OCO-
GeHHOCTSIMHM., DypKyasHelli UpONEeCcC, ONHDPAMOIIHHCH HA JIPHHIHMIH
qJOpMaJIbHOTO paBeHCTBa H qyopmaﬂbnoﬁ 3aKOHHOCTH, YIOBJETBO-
psieTcs, TakuM o06pa3oM, YCTAHOBJEHHEM. IODHIWYCCKOH HCTHHEI ——
YVCTAaHOBJIEHHEM TOJIOTO COOTBETCTBHS HCCJENOBAHHLIX CYAOM (hakToB
¢dopmasbubiM TpeGoBaHuAM 33KOHA. Ho NpH TakoM IOJOXKEHHH He
TOJHKO HE HMCKJIOYEHBI, HO COBEpPLICHHO HeM30eXHbl CHAY4YaH, KOrga
peilesHe CyJa OKa3bplBaeTCHd NPABHJBHEIM JHIUB GOPMAJLHO, 1O CY-
IUECTBY 2Ke SABJSETCS HENPABUJIBHBIM, T. €. KOIJa HaJuu0 IIOJoXKe-
HHE, 0 KOTOpoM rosopus~Jlewns: ¢QopMmanbHO NpPaBHIIBHO, a IO Cy-
IIECTBY HBJCBATENLCTBO .

DToro He OTPUUAIOT X OYPXKYasHBIE IOPUCTHI, NPHICDPKUBAIOLIKECH
CTADOrO0 IPABHJA — IIYCTh NOTHOHET MHp, JHllb Obl TOPXKECTBOBAJA
I0CTHIH S — UX IOCTHIHMA 2.

[TonuManne HeXOCTATOYHOCTH (DOPMAIbLHO-TOTHISCKOIO OTHOLISHUS
K TaK HasbiBaeMeIM o6CTOATENBCTBAM HeJa npw cylnebHoM pasbupa-
TeJILCTBE, Na)Ke HeyIOBJeTBODEHHOCTb TAaKOI'G POJA OTHOIIEHHEM K
3aKOHY NIPOHHKAJW U3JaBHA B HApOAHOE CO3HAaHME, BBIPASHBIIEE 35TO
HELOBOMLCTBO B TAKHX /APEBHMX IOPUIMUECKUX IIOCJOBHMHIAX H ado-
pH3MaX, KakK, HamnpHMep, PHMCKuH adopH3M, rJacsaliMi: <«summum
ius, summa iniuria» (BhIClee IPAaBO — BHICINAA HECIPABEeXJIKBOCTh).

CoBeTCKOMY IIpaBYy KakK NpaBY CONHUAIHCTHYECKOMY YYXKABLI 110106-
HOT'O POJA <«[PHHLHMIBI», NPAHOCALIHE B XEPTBY (GopMasbHO-ZOIMa-
THYeCKHM TpeBGOBaHUAM OpHCHpYHeHI AW TpeOOBAHUS KHU3HH.

[lo noBoAy DOHSTHH BUMHBL 1 OTBETCTBEHHOCTH B OYDXKYasHOM yro-
JIOBROM INpaBe JIeHHH nacajd, 4TO 3TH NOHATHS W3BpAINeHHl OypXKY-
a3HBEIMY IODHUCTAMH. -

«$I3bIK Jamr 4YenoBeKy AJA TOrO, 4TOOBl CKPHIBATH CBOM MEICJIH —
rOBODAT IAMFJIOMATHI. 3aKOH HaB JAJA TOro, 4ro6h HM3BpamaTh NOHHA-
THE BHHBI ¥ OTBETCTBEHHOCTH ~— MOTIYT CK43aTh HAaIU¥ HOPUCTHI» 3, —

1Cu. JTenwn, 1. XXVI, crp. 406—407.

® PuMckasi opuiuyYeckas INOCnoOBHLA ryacuT: <«pereat mundus, fiat justitia».
Oxavd B3 NOPeBOVIIOIROHHEMNX PYCCKHMX IOPHCTOB HON OYEBMIHHIM BimsanmeM [ljauka
(Plank), 2am {Hélie) m ApyrEX CTODOHHHKOB STOH TOYKH 3peHMA [0 STOMY IIO-
BOLY HHCAT: «.3a/adell BCAKOFO, a8 3HAUHT M YrOJOBHOMO CYIA IOJEXKHO GLITh He
CTpeMJeHHe XK OTKDHTHIO 6e3yc/OBHOH, MaTepHaNpHO# HCTHHHE, a CTPEeMJeHHe K
EcTHHE WpHABYLCKOH» (Mmxa¥nmoscxuf, OcHOBHHE NDHHIAIE Op-
rasyzanue yroJosroro cyma, Tomcx, 1905, cTp. 93).

- OV PTEepKAAN, 9T0 INeJb YTOIOBHOIO IPOLEsca — YCTAHOBJSHHE IODHIMTE-
exofi WCTHHH KaK OCHOBHOH NpoueccyanbHo#l rapantad (cMm. «Traité d’instruction
criminelle», 1845, v. I, p. 10). Oxnako Xaxke CTOPOMBHKE STOTO B3NIANA BHHYXK-
LeEH H3 STOrO TPaBHAA AONYCKATh CYILOCTBEHHHE HCKIMIOUEHHS, HATpUMep IIpH
COMHEHMH B UPABUABHOCTH TIpH3HAamm cebA BUHOBHHIM, CHENARHONO OOBHHTEMEIM
(cM. Muxakaosckuil, OcEOBENe NPHANHNH OPradBsaliHH YIOJIOBHOTO CYA4,
Tomex, 1905, crp. 95). , ‘
$JlenmH r IV, crp. 81.
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nucan Jlesuw B 1901 r. o OypkyasHeIX CyAbSX, CJeLOBATEJLHO, H O
NpOKypopax, NpOSBIABUIMX BUDPTYO3HOE HCKYCCTBO B JeJe UYHHOB-
HHYbE-IODHAAYECKOH KaSyHCTHKM B LeJAX ONpaBiaHus [OJHIEHCKO-
ro IpOK3BOJa.

SiTa XapasTepUCTHKA JLO0PEeBOJIOUHOHHBIX CYAel-UYHHOBHHKOB 3aMe-
4aTelbHO NPABHJILHO OLEHHBAET XAPAKTEP JAOPEBOMONHOBHOTO CY-
Ie6HOro MpOIlecca, NPONHTAHHONO OYKBOEICTBOM, KABYMCTHKOH, IIO-
3BOJIABLIMMK NDUKDPBIBATD (CCHIIKAMH Ha 32XOHBI CaMEle rpyGhle H3Bpa-
LIEHHS $aKoHa.

OTHM HBBPALEHHAM 34KOHOB IIDH MOMOINH CAMHX 3aKOHOB M CChI-
JOK Ha 34KOHbl B YroOJy KJ/ACCOBBHIM BOXKASIGHHSAM SKCIJIOATATODOB
HEMaJI0 IIOMOTeT TOCNOLCTBYIONIME B GypiKyasHOM IPOLECCYaNbHOM
npaBe QOpMANBbHO-IOPHIHYECKHE MeTo.,.

B COBETCKOM TIpaBe HET MecTa TAKOTrO poja «METOAY» KaK BCJe[-
CTBHE IIOPOYHOCTH CAMOIQ 3TOr0 MeTOJa, JIHIIeHHOrO KAKoH OBl TO
HY OblJIM HAaYYHOCTH, TaK ¥ BCJACICTBHE €r0 HeHaLOOHOCTH, GeCcMblc-
JEHHOCTH €ro HCNOJIb30BiHHMA B COBETCKOM IIPOIECCE, He TOJNBKO He
OTPHLAIOLLEM KJIACCOBOIO XapaKTepa CBOEH YroJioBHOH ¥ BoOSLIE Cy-
1eCHOH TTONMTHKM, HO ¥ HEH3MERNO ero MOIUepKHBAIOLIEM.

POPMATBIO-IOPHANUECKAN METOL NeECTBYET TaM K TI0CTOJBKY, I'Ae
® [IOCKOJIbKY HEOOXOMMMO €ro HCNOAb30BaHHE B LEJSX MaCKWPOBKH
KJ3CCOBOH HaIpaBIEHHOCTH cyne6Ho# momatuxw. OH He HyXKeH, Bpe-
JeH TaM, DIe HeT HYXIHI B TAKOH MacKHDOBKe, rJe, CJeL0BaTe/bHO,
OTNAJAET IIOJIHTHYeCKasd HeoOXOIUMOCTL €ro HemoJb3oBamudg. Ho u
HE3aBHCHMO OT 3TOr0 OH HenpUMeHHM B COBETCKOM [IpOIecce
BCIEJCTBHE CBO0CH HENPUTOJHOCTE MAJA pelleHids IIPOLecCyasbHbIX
32744, ONMUWPAIOLINXCA HA NPRHLMILI BHYTPEHHETO CYLeHCKoro ybOex-
Jexnsd ¥ COILMAJHUCTHYECKOrO {IpaBOCO3HAHMA.

CoBeTcKuil CyJ CTPEMHUTCH K YCTaHOBJCHHIO MaTepHaJbHON WCTHHE!
Wi, WHA%e TOBODs, HacToswled npasnsl. IlosTomy sieck rocmox-
CTBYyeT MeTO[ AHaNeKTHyecKuil. B CHMIy 5TOr0 METONA COBETCKHIE CYI
NpH paspelleHud, HAUpUMEpP, TPaXIAHCKHX IeJ 00A3aH BXOLUTb B
PACCMOTPeHxe BCeX OOCTOATENBCTB JeJa He TOJbKO Ha OCHOBaHMH
JIarHBIX, MPEACTABAAEMBIX CTOPOHAMH, H He TOJNBKO C TOUKW 3DEHHSA
BHEITHE[O COOTBETCTBMSI MX TPeGOBAHUSM 3aKOHA, HO O0s3aTesbHO
BHHKAaA B HDOLJHHHGE.CYLIECTBO TeX HJH HHBIX IIPaBOOTHONIEHHI.

DTOT TIPHHIIEN CO BCed OTYETJHBOCTBIO M NOJHOTOH BBIpazKeH B
cr. 5 TTIK PCOCP (u B COOTBETCTBYIOUIMX CTATBAX I DAMKIAHCKAX
PO ECCYaJbHBIX KOAEKCOB APVIHX (COIO3HEIX peCclyOJIHK).

Cratess b I'TIK PCOCP 0643bizaeT CyABl «...BCEMEPHO CTPEMHUTHCSH
K VACHCHHIO INeHCTBHTEARHBIX UPAB W B3aHMOCTHOLUGHWH TAXYIIHX-
cd...». He orpaHMduBasich IpefbABJEHHBIMH CTODOHAMH MaTepHABaAMHU,
cya o0s3aH AKTHBHO CONEHCTBOBATH BBISCHEHHIO MEHCTBUTENBHBIX
OTHOLIGHHA MeXIy CTOPOHaMM, TPeGYH MIONONHETENBHbIE Marepha-
JBl, OOBSICHEHWS, MOKYMEHTH], BHI3LHIBas CBUIeTes e, HasHayasi 3KC-
IepPTH3Bl, MPHHUMAS BCe MEPbl K OrpaxKACHMIO NPaB H 3aKOHHLIX HH-
. Tepecos <TOPOH, 3aCoTAck O TOM, 4TOOH (OPHAHIECKAs HEOCBEILOM-
JEHHOCTh, MAJIOTPAMOTHOCTL M NMOAOGHBIE TOMY OOCTOSITENHCTBA He
MOIMIK OhITh MCIIOJB30BAHEL UM BO Bpel.
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Tak coserckufl akoH ofechiedusact He (QOPMANBHOE TOMBKO, HO
JeHACTBUTENLHOE paB€HCTBO CTOPOH B TpOLeCCe, JIEI?IGTBIH’I‘EJTBHYIO
BCECTOPOHHOCTb H IOJHOTY NPOLECCYalbHOTO HCCIeAOBARHHA, ofIer-
qyawliiye yCTanOBJICHHE MaT‘e'pI’I}aJII:HOI:'I HCTHHBIL. , :

§ 21. MNougarue CyJeOHBIX A0Ka3aTeJbCTB .

[lepexons HemocpeACTBEHHO XK COBETCKOMY HOKa3aTeNbCTBEHHOMY
npaBy W K COBETCKOH cuCTeMe HOKa3areibCTB, HEOOXONHMO OCTaHO-
BATbCA NpEXX[e BCEr0 Ha HEKOTOPBIX OCHOBHBIX BONPOCAX TEOPHM H
CHACTEeMBl J(Ka3aTesbCTB.

B ¢opmupoBankk cyneficKoro y6exIeHHs IJaBHYIO, OCHOBHYIO B
PRINAIOUIYIO POJIb MVpaldT cyHefHble I, 0Kas3aTenbCcTha,

[Tpunnun BEyTpesHero yOexkJeHus, JeXKallgd B OCHOBE COBETCKO-
ro IPOLECCE, He TOMBKO He OcBOOOXKIaeT OT HeoOXOAMMOCTH INpHBe-
Ienus cyXeOHEIX JOKa3aTeJhCTB B H3BECTHYIO CHCTEMY, HO, HaoHo-
poT, elte GoJiee IIONUEPKMUBAET 3HayeHHe TaKOH CHCTeMbl, obecnieunBa-
Iolleli NpaBMIIBHOE M IIeJecoO0pasHOe NpPUMeHeHHe TeX WA APYrHux
'BHJOB JOKa34TENBCTB B COOTBETCTBYIOUIMX cuayuasiXx. Jlocrpoenue
CHCTeMbl JOKa3aTeJbCTB RO3MOXKHO JHMINL HAa TPOYHOH HayyHOH ocC-
HOBe, Ha OCHOBE HAy4UHO OOOCHOBAHHBIX IPUHUMIOB JNOKA3ATEJb-
CTBEHHOrO IIpara, 4YTO X COCTABJSET TJABHOe COHEpXKaHHe TeOpHH
J0oKa3aTeNbCTBEHHOTO OpAaBa.

Teopua poKa3aTeNbCTBEHHOTO IpaBa, Jamliasd HayuyHoe OO6OCHOBa-
HHe CHCTEMB! J0Ka3aTelbCTB, UPHUHATBIX B JAHHOM, IIOJOXKHUTENHHOM
IpOIECCYaNbHOM 3aKOHOAATENBCTBE, COCPENOTOYMBAeT CBOE BHMMaA-
HHe He TOJIBKO HA HOPUHIHANAX CHCTEMBl [O0Ka3aTeJbCTB, HO M Ha
TaKHX BONPOCAX, KaK BOIPOCH O TIPUPOIE A0KA34ATENLCTB, O ZOIYCTH-
MOCTH TeX WM HHBIX (aXTOB B KayecTBEe CYJeDHBIX M0Ka3aTeNbCTB,
o OpeMeHH NoOKaswiBausa (onus prcbandi), o XnaccuuKamuy L0Ka-
34TeJILCTB, O 3HaYeHHH U 0CODEHHOCTSX OTHENbHBIX BHAOB JOKa3a-
TEJbCTR. .

Onpegenss cyneGHble H0Ka3aTeNbCTBA, HAayKa AoKasare/bCTBEHHO-
ro npaBa MOLYEPKHBAET HX TOXKAECTBO € TOUKK 3DEHHs CaMOro IIpo-
ecca JOKa3bIBAHUSI C OOBIMHBIMH JA0Ka3aTeJbCTBAMH, KAKHMH MOIYT
ObiTe JoGBIe (akThl, COOLITHA, fABJeHHS, Bew[H!. HelicTBHTEJBHO,
CyZLeOHBle J0Ka3aTebCTBA — 5TO OGhIUHBEIE (AKTHI, Te K& COBEpIIa-
IoUHecs B KU3HU SIBJICHHSA, T€ JKe BeIUH, Te XKe JIOIH, Te XKe Iek-

1 «<B camoM oOOmpHEOM CMHCJE TIOX AOKa3aTeJbCTBOM NOHMMAIOT TaKoH (axT,
o OPeNIOTOXKEHUI0 HACTHHHLIA, KOTOPHI DACCMATPHBAIOT KaK TOJIKEHCTBYIOLLHH
CAYXHTb MOTHBOM IJifl BEPOBAHHA B CYIIECTBOBAHNE HJIM HECYLIECTBOBAHHE MAPY-
roro daxra» (Benmtam O cynefHpx HoKasaTedbcTBaX, KHes, 1876, crp. 8).
«ClloBO «A0Ka3aTeNbCTBO», NPUHMMAEMOE B CaMOM IIUPOKOM CMEICJIE, 0503HAYAET
BCSIKOE CpPeICTBO, IPAMOE KJIH KOCBEHHOE, NPHATH K MO3HAHHIO (AKTOB, COORITHH
(d’arriver & la connaissance des faits)» (Bonnier, op. cit., p. 3). «Bce, uTO
HanOJHAET MHD BELIECTBEHHEIH, BCE, YTO MOMET OblTh HAMH BOCHDHHSATO M3 MHPA
AYXOBHOI'0, MOXKET COCTABJIATL YrOJOBHOE HOKA3ATeNbeTBO» (Bmazumuapos,’
Yyenne 06 YrOJOBHHX Mokasarenpcreax, CIIB, 1910, crp. 100;- amzanornyso
TansGepr, QoliuAukufd u Ip.). o
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trmst Jiomedt. CyAeGHbIMH AbKA3ATENBCTBAME OBE SBJSOTCR
JULWb NOCTOJBKY, IOCKOJIBKY OHH BCTYIAIOT B OpGATY CyAe6HOro mpo-
mecca, CTAHOBATCA CPEJCTBOM Al yCTAHOBJCHHS MHTEPECYIOIINX CYL
M CHefCTBHE OGCTOATENBCTB, VA PEIUEHHS HHTEpecyOMHEX CYL 4
CAeACTBHe BONDOCOR.

CyneGHBle NOKA3aTeNHCTBA PA3MHMYAIOTCS Kak: 2a) (HakTHl wid OG-
CTOATEJbCTBEA, NOLJexKalue KOKASbIBAHMIO (yCTaHOBJEHHMIO), T. €.
(axThl, KOTOPHIE HYXHO NOKa3aTh, — facta, wiM acta, wam res pro-
bandae, u 6) (axThl, ABJLIOIKECT COCOOOM, CPEICTBOM LOKA3LIBA-
HHA, T. €. (AKThl, KOTOpPble HCHOJb3YIOTCH HJS TOTO, YTOGH YTO-JiH-
6o moxasath, — facta, nim acta, wmi res probantes. |

JloKa3aTeJbCTBA KaK CPEHNCTBA HOKASLIBAHMS M COCTABJSIOT Ipe/i-
MeT TEODHH IO0KAa3aTeJbCTBEHHOrO IIpaBa, HSYYAIOMEH: a) BHABI JO-
Ka3aTenbCTB (Kaaccuburanys), 6) IPUELKNL COOHPAHUS K IpelbaB-
JeHUsl NOKAa3aTesbCTB, B) METOHEI NOJL30BAHMA JOKA3aTEJbCTBAMH H
r) METOAbl OLEHKH JOKa3aTeabCTB.

JHoxasaTesbCTBEHHEIM NPaBOM SIBJSETCS COBOKYNHOCTH HODM HJIH
NpaBuJ, DPEryJHpYIOMIHUX HOPSAAOK COOHPaHUs, NpelbSBJISHHS, I10Jb-
30BaHMA H OLEHKH J0Ka3aTeJbCTB.

Kax Teopus INOKa3aTeJbCTBEHHOTO IIpaBa, TaK M CaMOe I0Kasa-
-TeJIbCTBEHHOE NpaBo, Kak 3T0 OyJeT HoKasaHO GoJee MoApobHO Iaimb-
mIe, UMEIOT JEJ0 He TOJNBKO H He CTOJNBKO C JOrHYECKUMH KaTelOpH-
SMH, JOIMMYECKHMH NOHATHAMHA, COBEpIIEHHO HEOGXONMMBIMU B TIPO-
necce CyneGHOTO pacciefoBaHUS, CKOJBKO ¢ XUBLIME (DaKTaMu, C Ca-
MO XHW3HBIO, YPE3BBIYAHHO CJOXKHOH M MHOrooGpasHo#l, He mOmy-
CKaloIeH OTBJIEYEHHOIO, YHCTO <«JOTHYECKOrO» ¢ coGoi#l obpalienus.
Boiio 65l oNIMGOUHBIM IO3TOMY UpONEce CYHeGHOro A0Ka3hiBaHHA
CBOAUTH K OOBIYHOMY IIPOHECCY JIOTHYECKOTO MBIIIJICHHS, KaK 3TO
RejiaeT NOZABRJsIOee OOJBIIMHCTBO OYPIKYASHBEIX HODHCTOB, HauyMHas
c Benrama (1827 t.), ¥Ynap3a (1838 r.), Ctudena (1876 r.) u KoHyag
Gonee HO3MHHMH ¥ COBDEMEHHBIMM TeopeTHKamu cyaeGHoro mpagal.

Hano, o1Haxo, OTMETHTB, YTO M B CTapOH HayKe NPOLECCYalbHOro
NpaBa- BEICKA3bIBAJIUCh PEINUTebHBIE BO3PAXKEHHS NPOTHB Tako#H Toy-
kW 3peHus. Cepbe3Eble BO3PAXKEHMs NPOTHB OTOXKAECTBICHHS CyIel-
HO® JIOTHKH ¢ ¢opMasbHOHR JIOTHKOH BEIIBHraJ, HAanpuUMep, elle
npod. JKupses, 0IMH U3 BHAHEHIINX CTAPhIX PYCCKHX NPOLECCYaJH-
CTOB, mHcaBIIMH B cBoelt «Teopum ymuks (1855 r.) mo moBony BHI-
ckaspiBaMi Poccrupra 2 ciaenywomee: «Bauagne TeOpHH IMO3HAHUS
HAa TEOPHIO YJAK TaK BEJMKO ¥ OYeBHMIHO, UTQO HEKOTOpPble KPHUMUHA-
JUCTHI, HaiipuMep, POCCIHPT, JaXKe HE HAXOAAT B YVUEHHHW O NOCJEN-
HHX HHYero IOPHARYECKOTrO, ¥ BHECEHHMe IJIaBhl 00 YJHKAaX B YrOJIOB-
HBIA KONEKC, HWJIH CHCTEMY YIOJOBHOIO CYAONPOH3BOACTBA CUHTAIOT
HENPABMIILHLIM IIDUCBOEHHEM CO CTOPOHEI YIOJOBHOH OPHCIDPYIeH-

1 Cwm., manpmmep, paGoty npodeccopa Kembpuzxckoro yHuBepcureTa Kenny
«Outlines of criminal law» (1936 r.), B KoTOpol C 0COGEHHOH OTYETIHBOCTHIO
BEIpaxeH (POpMAIbEO-JOTHYECKHA XapakTep aHrJO-aMePHKaHCKOH JHOKa3aTesncT-
BEHHOHE TeOpHH. _

tRosshirt, C. F, Zwei kriminalistische Abhandlungen, Heidelberg, 1836.
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MY TOCO, UTO COBCTBEHHO # HCKJIIOYHTCHBHO MAOKHO NpPUHALIE-
XKaThb JOTUKe». :

[pod. JKupsies mpaBUJIBHO BO3PaxKaJ NPOTHE STOrO MHEHHS, YKa-
3bIBAfA HA TO, YTO &...yCJIOBHs HPUMEHSEMOCTH YJHK He NOJUKHBI OhITh
OCHOBBIBAEMBI H4 OJHHX JHIIL 3aKOHAX JIOTHYECKOI'O MBIIUJICHHS, HO
3aBHCST W OT OBCTOATENBCTB MECTa, BpeMeHd ¥ T. IL.» L.

OnHAaKO B STHX BLICTYILJEHMAX, KakK IIDABHJIO, BMECTO JIOI'HYECKUX
KaTeropu# BLIABUNAXOTCS Ha NEPBHIHM MJAH TCHXOJIOTHYECKHe KaTero-
DHH, NOHSTHS «IPABOBOrO WYBCTBa», CyHeOHOH HHTYMUEM B T. i,
yTO, pasyMeeTcs, HY B MaJelilliell CTEIEHH He CONEHCTBYET IPABUIb-
HOMY DEeHIeHuI0 npobJeMbl.

Vxazanue npod. JKupsesa ma 3HauyeHue <«OOCTOATENLCTE MECTA H
BpeMeHH»> IJy6OKO JIPABHJbHO, KAK He MeHEe IIPaBHILHO €ro TNpefy-
peXKJeHue TIPOTHB OMACHOCTH M3MEpsITh IEHHOCTh YTOJOBHBIX J0-
KasaTeNLCTB JMIbL 32KOHAMH JIOTHKH 2.

B cyne6uoM uccneLOBaHUHM MEHCTBYIOT, DpasyMeeTcs, ¥ IpaBHia
dopManbHOH JIOPHKH, 3Xech MBI TaKKe HMeeM HeNO ¢ HabJIoZeHmeM
hakToB, ¢ METONAMH HMHAYKIHMW W JEAYKLHH Kag CPeNCTBAMH yMO3a-
KNOUEeHWs, OLeHKM (akToB, BHIBOIOB H3 DPacCMOTPEHHLIX §axTos.
TeM e MeHee CyfeOHOE UCCJeN0BAHUE HE MCUEPNBIBAETCH IPUMEHeHH-
eM TpaBua GOPMaNLHON JIOIHMKE, KOTODHEE CaMH N0 cefe OKA3LIBAIOTCA
HeJOCTATOYHBIMH' ¥ T[OJIOE NpUMEHEHUe KOTOPHIX CHOCOOHO YBECTH
CYN W CAeACTBHE HA JOXKHBIA NyTh. OcoBeHHo 3TO HAalO HMETH B BH-
Iy OpW aHaTW3e TAK Ha3bIBAGMbIX YJU MK MJIM KO CBE&HHDB X JOKa-
saTenbeTB (preuves des preuves, indices, Indizien), omenka KOTODHIX
JIEXKHT NPEHMYIIeCTBEHHO B IIJIOCKOCTR JIOTHYECKOTO AHANM3a H YMO-
3aKJIIOUEHUH 3. :

He nonJe:uT HUKAKOMY OCIApABAHHMIO TCXKJIECTBO npolecca Ao-
Ka3blBaHUA OOLIYHOMY IIPONECCY MBIIIJIeHHS.

Ilpo¢. Bragwmupor no 3TOMY IOBOAY KCTATH NPHBOJUT CJIOBA
'9gCIW O 'TOM, YTO BeJMuafllide HayuyHbie OTKPBITHS INOJYUYeHBl HE
KaKOH-HEOYAD TaWHCTBEHHOH CIOCOOHOCTBIO, & OOLIKHOBEHHLIM VM-
CTBEHHBIM IIPOLSCCOM, IPHMEHAEMBIM KaXXObIM #3 HAC B CAMBIX CKPOM-
HBIX eXe[HEeBHEIX IeJax.

«[lomauedckuit, — nucaa I 3KCIH, — OTKDBIBAET IPECTYNHHKA IO
CIeXaM €ro IIaroB TaKUM e TOYHG YMCTRBEHHBIM IIPOLECCOM, KaKHM
KioBbe BoccTaHOBHJ 00pa3s WCUE3HYBIIMX KUBOTHEIX MouMapTpa Ha
OCHOBAHWH OJHHUX TOJBKO OCTATKOB HX KOCTEH» *.

t Xupsaes, Teopua yamx, Hepur, 1855, crp. 10. Ilporms csemenus cyne6-
HOro IpOIECcca X HPOCTOMY ONEPHPOBAHHIO JIOIMUECKUMH KATErOPHAMH BbICKA3HI-
Baercs pAl YUEHHX H B IO3nHefnlee BpeMdA, CM., HanpHumep, pabory Ppuiapuxa
«0 HakasaEHM MOTHBOB M MOTHBAX HAKa34aHHA», CTAaThH B HLODEBOJIOILHOHHOM
kyprare «[IpaBo» (3a 1915 . MNe Il u xnp.). :

2 Tax, mampuMe], OIEHVBAJNO 3JHAYSHHE IOKABATEJHCTB B KOHIE NPOULIOTC CTO-
JeTHA - NOMaBJsiomee GONBIOMHCTRO HPOUECCYANHCTOB-KpUMIHAMICTOB, CM. MmO
STOMY BONIpOCY HHTEPECHYI0 UHTHPOBABHYIO Bhille padory mpod. Kmpsesa
«Teopas yJHUK>.

3 O KOCBeBHHIX IOKas3aTeNbCTBax cM. HEKe, § 26.

4 Bs.na;:nanoa, Yyenne of YroJosHeIX [HJoxkasaTenbcTtsax, CIIb, 1910,
erp. 3. . ,
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[To I'skcaw, mpouece amanusa NPOUCXOXKIAEHHS Ha NJjathe, HaTIpH-
Mep, YEDHHJIbHOTO IIITHA HUYeM He OTJIHMYaeTcs OT npomecca AelyK-
MMM W HHAYKIUH, IPH MOMOLIW KOTOpeX Axamc u Jleseppbe OTKDHI-
7% HOByro mnaHery. Ilpomecc MeImienus, TpUMeHSeMblll B CyAeGHOM
pasbuparespCTBE, DPa3yMeeTes, ecThb yMcTBeHHbH nponecc. Ho mo-
no6mo TOMY, KaK Hay4YHOe MBIIIJIEHHe NPH RCEM CBOeM CXOJACTBE C
O6HITHBIM MBIILJIEHWEM € TOUKM 3DeHMs 3d K O H OB IpOlLlecca MHBI-
JEeHWS OTJIMYAETCsl BEChMa CYLIeCTBEHHO OT NOCNENHEro, Tak W Cy-
NeGHO-IPOLecCyaNbHOe MLIULICHNE OTJAHYAETCS B OT HAYYHOTO H OT
obpiBaTeNbeKOre Mptiienus. O6niynoe (0GpIBAaTENbCKOE) MBIILIEHHE
OTJHYAETCS IOBEPXHOCTHOCTBIO, TPHMHMTHBHOCTBIO, HENOCTATOUHOH
MeTOLHYHOCTRIO. HayuHoe MbllleHue HOJL3YETCS CTPOro Ksanudwu-
HMPOBAHHBIMMW NIPWEMaMK MM METOAaMM OlEPUPOBAHHS C Pa3TUIHLIMA
TOHATHAMY HJIM SIBJICHMSIME, OTJHUAeTCsl OfpelesIeHHOH CHCTeMO.
Cyne6HO-NpOneccyaNbHOe MbllIeHHe DOMKHO ObITh TaK Xe KBaJH-
GUUEPORAHHO, KaK M BCSKOE HAYYHOe MbllleHue. 3JeCh elle omac-
Hee NOJb30BAHHE BCAKOTO POAA NIPUMHTHBAMHM, IPDHEMaMHM, JHIICHHBI-
MP HAY4YHOTO XapakTtepa. 31ech upe3sbiyafiHo ofiacHa OOHIBATEJBIIH-
Ha, TAK KaK CyJ MMeeT NeJi0 ¢ TaKMMHU BeJHYAHIIMME LEeHHOCTSMH,
XaK ¢BOOONA, YeCTh M CaMasl KM3HbL YeNOBEKa.

[TosTOMYy B YIOJOBHO-NPOUECCYSNBHOM JOKA3bIBAHHH OCODEHHO
HeOOXONUMA CTPOTasi Hay4YHOC1h NPUMEHAGMBIX METOAOB CYXKICHMWSA %
yMOBAK/HOUEHHsA, XOTH M CTeCHeHHas B CBOeH NojHOTe ¥ IiyOuHe
paMKaMu CyLeGHOro mpouecca, orpaHEueHsoro Gollee CTPOrHMHM Tpe-
JenaMM BPEMEHH, YeM HCCleoBaTesbcKas, HayuHas pabora.

KoHeuHo, cTapble IOPHCTH NpPaBHl, VTBEPXKEAsd, UTO OCYUIECTBISE-
MBIl MPH 3TOM [NPOLECC MBIUINEHHS TNOAYMHACTCS OOWAM 3aKOHAM
MBIILICHHS ¥ JOJKEH DeTYNHPOBaThCs MPABHJIAME JOTHKH. 3Iech
BIIOJIHE TIPUMEHHMB! IIPHEMB! J0Ka3bIBAHUS, CBOUCTBEHHHE JIOTHKE, —
npHeMbl HHRYKIHHW ¥ fenykuxd i Ho Bech mpouecc Cynebroro mnoxa-
3LIBAHMS, KaK Mbl TOBODHJM yiKe 00 3TOM BBILE, TONBKO K IPABHIAM
HeNYKUMM W HELYKIUK CBOJATE HeJb3st. OumGO4HOCTh TAKOTO TOJO-
KEeHHS MOXKHO IIOKAa3aTb HA TOM 3Ke IpHUMepe, KOTOPBIH IPHBOJHT
cam npod. Bragumupos. Bospuias moceuiKa: «4eCTHBle JMOARM RAOT
NpaBIWBLIE CBUJETENbCKHE TOKA3AHUA» W Majasi MOCHLIKA: «[lerpo-
B4 — YECTHBIX UeJOBEK» He BO BCEX CJydasdxX BJEKYT BBIBOA: «IOKa-
samis TleTpoBoit mpaBAuBE». 3/ech HAZXO NPHHATH BO BHUMAHHE yC-
JIOBHS «MeCT#, BpeMeHu ¥ ApyrHe 00CTOATENbCTRA», KAK CHPABELIH-
BO yKashpan npad, Kupaes.
 Bupowewm, npod. BaanuMupos, NpUsHAaBas DA3AMME MEXLY HayH-
HEIM ¥ CYLEGHBIM HWCCTeNOBaHWeM ¥ BMECTe C TeM OLOOpUTeNbHO LH-
tupyst CTopKH, HENOCTENOBaTENeR B 3TOM BOTpOCE: CTopKM BHIHT

1 ¢«3amaya WCCASAOBAHHS WHCTHHH B O8a2cTH $axToB, COCTABISIONEAX HPEIMET
CYZeSHOTO HCCAeTOBAHAS, MO CYUIeCTRY HHYEM He OTAMHACTCH OT obuleit 3azaud
HAYKA—BHIpatoTKet TPaBAJIBHBIX CyXAeHu# o daxrax poobmie> (BJ1agxuM®#pOB,
Yaerme 06 YTOJMOBHHX J0Ka3aTeNLCTBAX, CI1B, 1910, crp. B). «Hauana, mo Xo-
TOPHIM DelI4aeTcs 5TAa 3aNa¥a, COCTABJIAIOT NPEXMET JIOTHKA # CBOLITCA K npa-
BHJIAM O FeXYyRUHH ¥ HHAYKIUHK, TpHITaraeMbx 20 BleX HAYYHBLX HCC/IeJ0BaHMAX»
(tam xe). CM. 06 3TOM CIENHANLEYIO JHTEPATYPy IO JOLAKE.

149



eIHHCTEBEHHOIO HAJEXHOIQ NMYyTEBOJHTENA B aHAIM3e TAWHCTBEHHBIX
¥ BaNyTaHHLIX NPOMCIIECTBHE B pasyMe, NOIKPEIVICHHOM OIBITOM,
T. e. 3gagueM Joxel, ux OpiTa, o6biyaeB. ONBIT XU3HW W KOPPEeKTH-
pyeT ommGKW pasyMa, OHepHPYIOILEro TOJBKO JIOTHYECKHMH IOHSTH-
SIMH.

B yroJoBHOM Tpolecce BO3MOXKHO [IpHMEHEHHE AeAYKIHM — Mpu-
MeHeHHMe OOLIero Hadalda K 4YaCTHOMY CJAydYalo, CYyXKIeHHe oT obiero
K YJacTHOMY.

OCHOBHO¥ NpPHHIHN IeXYKUHMH (aKCHOMa CHUIIOTM3Ma) COCTOHT B
TOM, YTO MHpPaBHIbHOe HJH HCTHHHOE AJA LENOTO KJacca ABJeHHH
TIDABHJIBHO MJIM MCOTHHHO JAJS KaXAOro M3 3THX SIBJICHHH, NPaBHIL-
HO HWJIH WCTHHHO MJf XKaXKIOTO CJAydYad, ' OTHOCHIIEIOCS K 3TOMY
kaaccy. Jlpyroe HpaBRiI0 AEAYKIMH IJIaCHT: BEIlH, COCYIIECTBYIO-
I[He ¢ KaKOoH-au60 Belblo, COCYLIeCTBYIOT B MeXIy cofol, B Mare-
MaTHKe — JBe BelNWUHHbLI, IOPO3HbL paBHble TpETbEi, PaBHbl MEXIY
cO601. .

«Cmyla DeNyKTHBHOTO BHIBONA, — 4HTaeM Mul y npod. Baamummpo-
Ba, — 32BHCHT OT JOCTOBEPHOCTH OOLIEr0 IOMONKEHHS, COCTaBJIAIO-
ero GOMLIIVIO NOCBIJIKY B CHINIOTH3ME. DTOH O6OJBINOH NOCHINKOH
MoKeT ObITh W 3aKOH IPHUPOABI, W 3MIMDHYSCKHH 3aKOH, H Kakoe-
ar6o npubsusuTensHOe obobiieHnes .

Henykums — ype3BeIyafiHo pPaCNpPOCTPAHERHBIH METON CYXKAEHHH,
¢ yCIexXoM TpHMeHAeMEE B Jr060il necaexoBaTesbCKo# pabore. Haxo,
OJAHAKO, HMETE B BHIY, 4TO NOJOXKHTEJbHbIE DE3YJBTAThl INpPHMeHe-
HUS JeAYKUUSA 7aeT JMIb TDH YCJIOBHM IIPaBHJBHOTO OTHECEHHS
Pa3NMUHBIX SBJEHHH K OJHOMY H TOMY Ke KJaccy.

JpyraM MeTOZOM JOTHKH SBJAeTCH HHIYKUUA, KOTOPasg TaKxke
BIIOJIHe NOIMYCTHMA B CyJAeOHOM HCCHeIOBAaHUM, KK H B HAYYHOM HC-
cremosanuy. MHEIYKIMA IpefcTaBIsieT COOOH 3aKJIOYeHWe OT K3BecT-
HEIX (PAKTOB K HEW3BECTHOMY, OT YacTHOTO X OONIeMYy KaK BBIBOLY
W3 H3BECTHOTO M HAaCTHOrO. MHAYKUMS ONHpaeTCsl Ha IPEsyMIIMIO
efuEO00pasus B UpHPOLE, Ha NPEeAIoJoNKeHde o JNEeHCTBMH B OTHO-
IIeHHH M3BECTHOTO psfa siBmeHuit oOmed npuwumesl. CaMas opuamHa
OTIpeleNsieTcd MeTONOM COLJIACHS M MeTONOM pPasjivums.

Kak meaykuus, TaK W HHIYKIHS BIOJHE [IPUMEHUMB! W IEeHCTBH-
TeJBHO TPHMEHAIOTCA B CyIe0HO-IPOLeCcCyanbHOM JIOKA3bIBAHUH 2,

1 BragxmMgpos, Yuende o0 yrooBHLX Xoxasarexbersax, CIIB, 1910, crp. b.

? [IlpaMep npuMeEeHHS HeIYKUMH B cyneGHoM Ipomecce. HeomopoueHHble H
nonb3ywigecs rofpoil penyraguel JIOXH SBIAIOTCA TOCTOBEPHLIMA CBHIETEJSIMH,
3aCAYKHUBAIOIWME Jxosepds. JlauHoe IMUO-— HHYEM He ONODOYERHHH uweoBex,
er0 MOKA34dHAS mepen cyIOM HOPHSHAIOTCH TOCTOBEDHBIMY M HOJB3YIOTCH XOBEPHEM
oyma. IlanHOe JIAILO TIOKA3HBAET TaK-TO H TAK-TO, SBJAAACH OYEBHAIEM HCCIedy-
eMoro axra. CyJ IpPHEHMAET ero mokasawHe 3a ($axT, 32 JOCTOBEPHOE J0OKasa-
TeJLCTBO.

TIpuMep DpEMeHeHWS MHIYKUNH B cyXeGHOM mpouecce. [p. A. oOpHHAeTCA B
Kpame. YKpaXeHHHe Bellx HaiifeRH ¥y rp. A. ®axT Kpaskd Bellledl — W3BECTHOE
(a); daxr maxoxJemns sellled Vv rp. A.— Zpyroe mapecTHoe (D); daxT BEHOBHOCTH
rp. A. ecTs BwBOX ®3 a + b. Tlpumensd MHXYKUHIO, T. e. TPABHIIO CYKIEHHAS
UMM TOKASHIBARHS OT W3BeCTHHX (axToB (a + b) K HemspecTHOMY dakTy (BAHOB-
HE B KpaXe), MOXHO IUPHHTH X BLIBOAY, YTO BHHOBHHKOM SBIAeTCA Ip. A.
Herpyamo, oxraxo, KoradaTbesi, YTO 5TO THCTO HOpPMATLHAT JOTHKA JNOKA3LIBAHHI,
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B xavecTBe IpuMepa NpUMeHEHHS WHIYKIMA B NPAKTHKE COBET-
CKOr'c HpOIlecCa MOXHO NPHBECTH CJEAYVIONIYIO CTPaHMily ¥3 Jena
no oOBuHeHHIO clienopaTens CeHuHa BO B3ATOUHMYeCTBE. I10JB3ySACH
9THM METONOM, OOBWHHTENb TaK CTPOMJI LENb LOKA3aTeNhCTB IIPOTHB
Cenuna: : - C

«Botr Cenun B3an c Jlesenson, Buomel Mspawsesnsl. CeHHB NpH-
sHadca. A Bor JleBenaon Ilerp me mpusmancs. Y Bossukaer Bompoc:
BYHOBEH OH HJ/IM HeBHHOBeH! BecnoMHHM, KaK OH 3aulMIajicst, NOKa-
3pIBasl CBOI0 HEBHWHOBHOCTh TakuM o6pasoMm: «BasTka 6nlia naHa
TOI'a, KOrAa A CHAes] B TIOpbMe». BoT uro on roscpmm. Bepuo. Kax
XKe OH MOr' JaTh B3fATKY, KOrAa cHiel B TIOpbMe? Ho, BO-NepBhHIX,
yCTaHOBJIEHO, 4T0 B 20-X 4UCHAax Mad, MO ero COGCTBEHHOMY ITOKa-
34HMIO, N0 JOKYMEHTaM Jeda, O, OyIydYl NpenpOBOXKIAaeM B HAPOX-
HBI¥ CYH, BMECTE C KOHBOMDOM 3alles K cebe Ha KBapTHDY.

IIpaBma, xorza oH OBLT B 3TOM YJMYEH Ha CyAe, OH CK434aJ, YTO
OH HA KBapTHDE HMKOTO He 3aCTaJl, HJM, BEpHee, UTO OH Ha KBapTH-
pe XeHy He 3acTal, a 3acTal TONBKO MAJeHbKVIO HEBOYKY, H, CJe-
OBATEJIBHO, TOBOPDUTH O HejJe HHKAaK He Mor. Ho JlesenzoH 3arem
HPHU3HAJICSA, YTO, YXOISf, OH BCTPETHJ CROIO KeHY, C KOTODOH ycmen
NEPEKUHYTHCA HECKOJNbKHMH cioBaMH. Ho aas toro, urobel CrogBo-
PUTBCHA, YTO HaAo 3aljaTHTh, NOCTATOYHO HECKOJbKHX CJIOB, He-
CKOJBKHX CEKYHT;.Belb KaXKIOMy M3BECTHO, ¥TO W TIODEMHBIE Hpa-
Bl M TIOpEMHAR LoYTa AT INHPOKHe BO3MOXKHOCTH CrOBODA.
B aTOoM OTHOWIEHMM OUEeHb XapaKTepeH SNMH30J4 ¢ DOHHEMb, TOJTyYHB-
mel B TIOPbMY KamoT. B gamoTe OBLI KapMaH, B KapMaH BIIHBAeTCA
nuceMo. [IucepMo moayuaercs ¥ mpeT o0paTHO TaKOH XKe TOYTOH B
IPyroM KamoTre, KOTOPHIH M300parkaeT NMOUTOBBIN 6ayi, m mepemmcKa
OCYILIECTBISIETCA CaMbIM SHepruyueiM obpasoM. QOuesnnno, v JleBen-
30H2 TOXe OBLT «KanmoT», O6bl TaM KapMaH, B KOTODPHIH 6BLIO BUIHTO
nuceMo. [Ip# aTHX yCJOBHSIX MOZTOTOBKAa MOIJiA WTTH IyTEM Iepe-
nuckd. O npuxonur pomod B 20-x ymesaax Mas ¥ 3]eCh Ha CeKYHAY
BCTpeyaeTrcss co cBoell xemoil. I cTpaHHadg Bewsr — 29 Mag oH oc-
BoGoxk naercs, a 1 uionsa JleBeH30H mosiBiseTcss HAa Kpaptupe y CeHH-
ma W Bpyuyaer emy 5000 py6seii. BoT dakTHuecKoe TOJOKEHUE Be-
nrefi. Ho BcTanpTe Ha XKUTeHCKYIO0 IOUBY, MPHCAYIIAHTECH K TOJIOCY
KU3HHA H CIPOCHTE, KaK TYT o6CTOsinO meno? Tak JiH, KaK pacCKasbl-
Bayg JIeBEH30H, UTO BCe CleNaja JKeHa, a OH HUYero He 3Haer? IDTO-
ro He MoxeT OHTh. Kak Obl OH HH YBepaJ, 9TO y Hee COOCTBeHHELIE
NeHbTH, — 3T0 Hempapaa. He Moxer ObITh, 4TOOH OH He 3HAJ, HE
MOXKeT 6bITh, uTOGBI KeHa eMy He roBopusia. OH TOBODHT O4Y€Hb
KDAaCHOPEUHBO, HO OueHb HeyOeIuTedbHO. A riaBHOe, ero OOBACHE-
HHA COBEpINEHHO PacXonarcs ¢ npaBuol: 29 mas oH 6b1 Ha cBOGO-
ne, a 1 mops ero xena mepenana genern Cenuny. B takoMm coyuae,
BCe IaHHBIE TOBOPAT 3a TO, YTO OH B 3TOM IPHHAMAN HENOCpeN-
CTBEHHOe W AKTHBHOE YdacTHe B CBOMX COOCTBEHHBIX JHMYHEIX IIEJIAX.

He NpHHMMAIOmAS BO BHUMAHME BCEX MHBIX POSMOKEHIX Jamublx (c, d, e, f..),
CHOCOGHEX Pe3sKe BIUATE (M HepelKo B OODATHOM HADABJICHME) Ha KOHEYHLIE
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Bor nouemy s .[gymaro, 9To Bepcus JleBeH3oHa HECOCTOATENbHA, IIDO-
THB Hee ['OBOPHT MpaBia JKU3HY, M KHU3HL B BAIISM IIPUTOBOPE H0J-
wHa OyIer CKasaTh O HeEM CBOIO NpaBny.

TlocmoTrpuTe, Kak 310 xeno JleBeH30Ha OLICTPO H CKOPOTANATEJE-
Ho mpoxomut. Opo mocrynmaer 26-ro uucia B Ty6epHCKYIO
NMPOKYpaTypy, 29-ro mocrynaer 8 CJIeACTBEHHBIH oTnes, a 30 Man
Jlepersor Ha cBoGopme. IlpomsBemexn mompoc Jlesensona? Her.
Ecte kKakue-HuOGYIL  CJAENCTBEHHBIE [EeHCTBHS, HIPOU3BENEHHEE
cnemosareneM? Her. Uto xe caywmnoch? [lana B3atka B 5000 py6.,
u JleBensoH Ba csoboge. Ecam IllaxosHmu, BBIIYCKasg JleseHso-
Ha, He (IPOU3BesS] HHKAKHX CJEACTBOHHBIX JEHCTBHI, TO 3ITO
He 3HAYMT, YTO OH EOOOIIe HUKAKHX HedcTBUH HE npoussen. Bce xke
OH HEKOTOphle IeHCTBHA NPOH3IBEN, M ITH NeHCTBHA 3aKJIOYANUCH B
TOM, 4T0 OH noayumy o1 Cemmra 2 000 py6. M He3aKOHHO OCBOGOIHN
apecranra u3-moj crpaxu., O6 3TOM OH TOBODHT €CaM B CBOHX IOKd-
3aHMAX»> 1.

Cennn (cnepoparenn), JleBenszoyw (06BHHSeMEIH B TOM, UTO AN
CeHuHY B3STKY 4Yepe3 CBOIO Xemy, Jlesemsonw Dmowmy Mapauneswmy),
ITlaxoBHMH (CyXbs, HE3aKOHHO TNpeKpaTHBWHA meno JleBeHsowa)
3nech U300JHUAIOTCH PAKOM (PAKTOB, M3 KOTODEIX XaM bk, Gyxyum
VCTA4HOBJEH B CTaBIIH TAKHM cOpa30M H3BeCTHLIM (WaCTHBIM), BeIeT
K HOBOMY (axrty (R0 TOrO HEH3BECTHOMY), VCTAHABJMBAET 3TOT
(PakT U JaeT OCHOBAHHS AJS YTBEPKAEHHS BUHOBHOCTH OOBHHSE-
MOT0.

3Lech METOLOM HHAVKIHH — OT (GakTa YCTAHOBJEHHOH HeJerasb-
HOH nepenmck® JleBeHsona ¢ Kenoft m ofBuasieMofi Dbonbesan, or
darra noAsieHMd JlepeH3OHA IoMa, OT (hakTa NpeKpalleHHsT O HeM
CIeACTBEHHOrO Jena, OT (akTa IOVIyUCHHS CJI€NXOBATENEM OT IKEHbI
Jleremsona 5000 py6.— UpoKypoOp INPHXOAHT K 3aKJMOUYEHHIO 06
VYaCTHE B 3TOM IIPECTYIJIEHHH HE TOJIBKO COBHABIIEHCH B HEM IKEHBI
JIleBeH30Ha, HO M HeCO3HABIIEroCs caMmoro JleseHsoma.

Omgako, rosopsi O TNpPOIEcce IOKasbiBaHHs (cyxeGmoro) Xax o6
0OLITHOM MBICTUTENBHOM NIpOLEcCe, HE CJEAYeT 3a6hIBaTh, YTO KaXK-
noe cy;[eﬁHoe Aefo TpeAcTaBiseT €oGofi, Kak INpPaBHIO, SMU30N
KJIaccoBOH OOpEOH, Tie ,zIeMCTByeT CBOSI JIOTHKa, He BCerxa H He
BO BCEeM COBNIamawomasg ¢ KHUDKHOH JIOTHKOH, mMelomed xeao ¢ ab-
CTPaKTHEIMY BeJTMIAHAME.

B YroNOBHBIX JieNaX He BCe CKJALBIBAETCA TaK JIOFHYHO, KaK 3TO
MOXHO ObLIO 6l OxuZaTh. Hepearo nosToMy cyay NpUXofumCs OT-
BEPraTh BEIBOZbI, KOTODbIE KaXKYTCS NPSIMO BHITEKAIOUIHMH M3 TOJIb-
KO YTO YCTAHOBJIEHHBIX ITOCHLIOK. MOXKHO yKasaTh CJydad, Korna
CTPOT'O JIOTHYHBIE BBIBORBI MOIYT OKa3aTbCS OIIHOOYHBIMH H,. HA06O0-
POT, XOrja HCTHHA JEXHT TaM, TZe, COTJacHO mnpaBHiaM (HopMamb-
HO# JIOTHKH, OKMIATh €€ OYeHb TPYIHO.

Bor nouemy mpapmia memyKnuM H HEIYKUHW HeOGXOAMMO IIPHMe-
HATH TIOX KOHTPOJEM OCHOBHOTO HAYYHOTO METOHA JOKAa3LIBAHMS,
KaKHM ABJIACTCA JHAJNEKTHIECKHH METON CYXIEHUS, YTBEpPXKLAONIHI

t!Bumukckul, Cyze6usre peun, M., HOpuamar, 1938, crp. '31-—32.
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eJHHCTBO IIPOTHBONOJOXKHOCTEH, 00A3LIBAIOIUE paccMaTpUBaTh gBJe-
H#Sl HE M30JIMPOBAHHOG OXHO OT ADYTOTO, HO B COBOKYIIHOCTH BCEX HX
CTOPOH M OCOOEHHOCTEH, BO BCEX HX «IE€PEeX0JaXy W TIPOTHBOPEUHAX 1.,

§ 22. Bonpoc 00 OTHOCHMMOCTH N0Ka3aTeJbCTB B COBETCKOM IpaBe

BaxuelmmM BOIPOCOM B VUEHHH O [HO0KA3aTeNbCTBAX SABJISIETCH
BOIIPOC O TOM, -BCe JIM (PaKTHl, ABJCHMA MOTYT OBITH JONVINEHH! B
KauecTBe CYINeOHLIX AOKa3aTeJCTB, H eCJi. He BCE, T 4TO JOJOKHO
ABIATBCS OCHOBAaHWEM K HX JONYUIEHUIO UM HEXONYIUIEHUIO B 3TOM
KayecTBe. DTOT BONIPOC ObIJ yiKe YaCTHYHO ocBelleH B raase IV 06
QHIJIHHCKOM JO0KA3aTebCTBEHHOM IIpaRe.

OcHoBHOe INpaBWIO B 3TOH 00JaCTH 3aKJjiOyaeTcs B TOM, 4TO B
KaueCTBe JNOKAa3aTeNbCTB JOMYyCKAIOTCH OOCTOSTENBCTBAE, HMEIONIde
3HayeHUe IS JeJa, HMEeIolWe OTHOIIeHHe K dhakTam, NoaJexRaliuM
YCTAHOBJIEHHIO Ha CyJe.

HicTopuueckn He BCce (DakThl TPH3HABANMCH (M NPH3HAIOTCS B 3HA-
qUTENBHON CTeleHH B OYPsKya3HOM INpOLeccyajbHOM Ipaze H celiuac)
crocOOHEIME 0BT IdoOKaszaTenbcTBaMu. [lonsrue «daxras specwh cy-
KHUBAETCS, TaK Kak ob6beM (darTuueckdax o06CTOATeNBCTB, (QakTHYE-
CKHH COCTaB INpPecTyIUIEHUS HJHM TpaXKJaHCKOro MPaBOHADYIIEHHS
YCTaHaBIWBACTCHA HODMOM 3aKOHA, NIPHYEM 3TH (PaKTHYECKHE COCTABLI
VCTaHABIWBAIOTCH 3aKOHONATENILCTBOM HEPEJKO NPOU3BOJBHO 2,

Cyx u cunepcrehe 00s3aHBl nMeThb N0 He ¢ (aktamMu BooOIe,
a ¢ teMH $axkTaMd, KOTODHE COOTBETCTBYIOT VCTAHOBJIEHHEIM MIJIS
HMX B IIpaBe NpH3HAKaM, TpeOOBAHUAM, KDY KOTOPRIX OIpelessercd
npeIMeTOM, 3a7a4YeH CIEeICTBEHHOIO HJH, CyAeSHOTO HCCJeLOBAHMS.
D10 HaZO NOHUMATH B TOM CMEICIHE, YTO B YTONOBHOM, HanpuMep,
npouecce NOJKHBI PUrypuposarh GaxThl, BXOAAULHE B NOHATHE COTPUS

1 Cm. Jlewun Komcemtext wuure Ierena «Hayka Joraxns, «Puiocodckue
TeTpamuy», 1936, ctp. 188: <«OTtnenpnoe OwrTwe (TipeaMer, sBjeHHe etc.) ecTh
(mems) oXZwa cTopoHa ®Lew (meTwEM). Hma HCTHHE HYyeKHBI ellle EpYrde
CTOPOHH X eHCTBHTE ABbHOCTH, KOTODHE TOoXe JHIL KaxXyTcd CaMOCTOS-
TeNbHBIMM H OTHednHBIME (ocofo mis cebs cyumecrsylomumd). JIMme 3 ®X
COBOKYMHOCTHE ¥ B HX OTHOW@HHHA peaymayercs HcTmuar». M mambmre:
«COBOKYHOHOCTh BCEX CTOPOH ARBJEHHS, NeHCTRUTRNBHOCTH K HX (B3aHMO)-
OTHOM e HHY A — BOT W3 YeTo CkIannBaeTcs ucTwHa, OTHOWEHHA (= NepeXOonb=
IPOTHROPEYHS) TOHSTHH = TJIARHOE COZEpXaHWe JOTHKW, HNPHTIEM STH IOHATHS
(1 mx oTHOUIeHwWs, IEPEXONL, TIPOTHBODEYM) MOKA3AHE, KAK OTPAKEHHS OOBEK-
THBHOTO MHpa. [IHANeKTHKA B el e i co3gaeT XMAJICKTHKY ¥ I e H, a He HaoGOpOT».

B stoit RomCMeKTHsHON sammcw [erens JieHMH cHmexad moMeTKy: «lerens Te-
HHAJLHO VT adaJ AHAaJeKTHKY Bellell (gBienuil, Mupa, 1pPH PO H) B JHANEK-
THKe noHsTHi» (crp. 189), ,

3xech MLl HAXONHM TeHHAJbLHEE PYKOBONALIME YyKasamus Jlempna # (g 1o-
CTPOEHHS COBETCKOR TeopHH CYASOHHX JOKA34TeNbLCTB.

2 TIpog. I1. Y. JlwoGausckrufi (nupemucrnoBde k pabore -Crudena «Ouepk
ZoKasarersCTReRyoro npasa», CIIB, 1910, ctp. LII) mpasmranpo mOmYepXuBaeT 3TY
0cOGeRHOCTh «(aKTOB», GUIYPHPYIOMHX B CyHeGHOM IIpomecce, YKa3hBasg Ha
Y2CTQ HaGMIOMAUIYIOCH HCKYCCTBERHOCTh HUX KOHCTPYHPOBAHHA, OCOOEHHO B OT-
HOmeHHMH (AKTHYECKHX COCTABOB DAa3JIMYHBIX = IIpecTyIJIeBud, XOTOBOPOB, DACIO-
psXKeHHH H TIp. ' -
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delicti unmm mmeroume Boo6Ile OTHOLIGHUE K IPECTYILISHMIO ¥ 0GBUEsS-
eMOMY B €ro COBEpDUICHHH JuIy, T. €. (PakTH, comepxKalime B cebe
IPU3HAKM JL2HHOT'O INPECTYIJEHHs, a He TOJbKO NaHHOT'O COOBITHS.

3azaua YyTOJOBHOTO HJM TPaKZAHCKOIO IpoIecca B 3TOM CJyyae
32KJIIOYaeTCH B TOM, 4TOOR 0TOGPAaTh MMEHHO Te (aKTH, KOTOpHle
MMEIOT HeNOCPeACTECHHOE OTHOLIEHHE K HCCIeLYeMOMY BOHpPOCY, He
3aTPOMOKAAA W He OCJOKHAAL MpOlecC OOCTOATENBLCTBAME HJIH hak-
TAMH, HEe HMeHUIHMH OTHOLIEHHS K NPeIMeTy Ipolecca.

IIpomeccyanbHble TpaBuJa ¥ HANpaBJeHB! Ha OOJeruenHe Ha u 6 o-
Jee YCOEMHOT o pelleHdsa 3TOH 3axauu. VMenno aTo#i 3amaye
JOJDKHBL CJYIKHTH BhIpadaThlBaeMble 3aKOHOM M CyAeCHO-CJIeHCTBEH-
HOH NpPaKTHKOE NpaBuJia, NpHeMbl, MeTOABL. MBI yKe BUZenw Bhlle,
HaCKOJIBKO HeCOCTOSITENbHBl METOZL OOKAa3bIBAHUA M NPABHIA Tak
HasblBaeMOH TeopHH (OPMAJBLHLIX MOKAa3aTeslbCTB, KaKUMH KpyIHel-
IIMMH [TOPOKaMM CTPafajoT ¥ IPaBUJa CHCTEMB! HOKa3aTeJbCTB, CMe-
HUBIIEH OCHOBAHHYIO HA 3TOH TCODHM CHCTEMY MXOKasdTeNbCTB CO-
BpeMeHHOro OypKyasHorn Ipouecca.

CoseTckuid CyneOHBIA Npouect H COBETCKOE MpOIeccyansHOe npa-
BO, He OTBepras HeOOXONMMOCTH NOJBb30BAHHS (GOPMAIBHO-JIOTHYE-
CKHMH KaTerOpHAMH, PACIIHPAIOT AHATUTHYSCKHE BO3MOXKHOCTH CRO-
€ro MCCHNeNOBAHUA NYTEM TNPHUMeHEHHS IHAJEKTHUECKOr0 MeToxa INo-
3HAHHUSA, SBIAOUIETOCH CTPOTO HAYUYHBIM, KODPEKTHDPYIOIIHMM Y3KO-
IOpHIHYECKHEe MeTONBl NPONeCcCyaJybHOrO HCCAeNOBAHHA L.

Oznnako - 1o Hacrosueld BHICOTHI NOAJAHHON «JNOTHKH (AKTOB», IO-
JyYyaloleR cBoe HCTHHHOE DasBUTHE M BHIPAXKEHHE B . AHAJICKTHKO-
MaTepHaNHCTHYECKOH JIOTHKE, Aaxke CyI DDUCSXKHEBIX, KOTOPBIH, 1O
saMeyanwio JleHnHa, BHOCHJ XKHBYIO CTPYI0O B IYX KaHIEJSPCKOTO
GopmanusMa ¥ CXOJIACTUKH, TOXHATECS He Mor 2. o 3ToH BBICOTEHI
CMOT' NMOMHATHCSA B NONHANCSH B NeHCTBUTEJLHOCTH TONBKO COBETCKUH
CyA, CYH COIHANACTHYECKOTO IocylapcTBa palounx W KpPeCThIH.

CoBeTCKOe ImponeccyanbHOEe NpaBO, He pacIuupsis Ge3rpaEWuHO
'KPYT BONPOCOB, NOAJEKAMHAX CYyIeOHOMY HCCIEILOBAHHUIO, He CTa-

' BHT, OJJHaKO, 3/1eCh HHUKaKHX (POPMANBHBEIX, YCIOBHBIX TIDaHUI, NOMY-
CKasi XK NpelbsIBJEHHIO HA CyAe W CACACTBHH Ji0 6 Bl X $akTon. Jo-
NyCTATE T€ HJIR HHBIE J0KAa3aTeNbCTBA — NEeN0 CyIa, O8A3aHHOrO
OpH DelIeHNM 3TOT0 BOMNPOCAZ PYKOBOACTBOBATHCH TOJILKO OIHHUM —
CTPEMJICHHEM K YCTAHOBJIEHHIO HCTHHBI, TOH MaTepuaJbHOH, HIH 00%5-
eKTHBHOH, HCTHHHI, 3aKXadaM KOTOPOH MOIYMHEH BECH IIPOIECC.

Bompoc o qomylieHHM K IpeIbSBJACHUIO HA CYHAe H CJAEXCTBUU JI I0-
G6rerx QakToB B KayecTBe JOKAa3aTEJbCTE He CJAEAYeT CMeIIHBaTh <

! [IpakTARa CyNOB MPHCAKHBIX XAET MHOMKECTBO TIPHMEDPOB TOTO, KaK BOTI KN
CTPOTOR JOPHIMYECKOR TEODHH W CTPOTEM IOPHIMYECKHM TPABHIAM BEPIHKTH TIpH-
CANKHHIX CKIAXBIBAITCA HAa OCHOBE TI'JAaBHEHM 006pasoM OOIIECTBeHHO-IIOJHTHIE-
CKMX, HPABCTBEHHEIX ¥ OHITOBHX MOTHBOB. I'OBOPA O IOPEBONIOUHOHHOM PYCCKOM
cyse mprexusix, A, M. Bobpumes-IIyIMKAR XOTS B HECKONBKO NpEyBETHUHBAET
3TO OGCTOATENBCTBO, HO B OCHOBEOM TMPAaBUJLHO TOAYEPKHBAET, UTO B STOM CYAe
«IOTAKa (DaKTOB» BCET/2 CAYXKHIA 'eMy 0oOpasuoM <JIOTHKE YMO3PeHHS» (oM.
«OMITMPINECKAE 3aKOHH MEATEJNBHOCTH PYCCKOTQ CYA2a MPHCTDKHHX», M. 1896,
crp. 551). |

2 QM. Jlewmwn, T. IV, cTp. 84, L P
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BOIIPOCOM O TOM, KaKHe (aKThl JOJKHBI B MOLYT GHTh ZOKa3bIBae-
MBI, DTOT IIOCJEJHUH BOHpPCC B IOPUAWYECKON JHTepaTtype (DOpPMY.JIH-
pyeTcsl K&K BONPOC 0 mpelesax cyAeOHOro HCCHeNOBaHHA, KaK Viue-
HHe O Tak HasbiBaeMoM thesis probanda, T. e. o TOM, KaKue HMeHHO
006CTOATEJALCTBA UM TOJOXKEHUS MOIJIerKAT AOKA3EIBaAHUIO.

CorJlaCHO TOCHOICTBYIOWIMM B OYp:KyasHOH TeOpHM B3[MIAAAM, He
BCe OOCTOSITENHCTBA TOLAJEXAT NOKA3kBaHWio., Mmeercs pan Takux
06CTOATENILCTB, KOTOPEe HE NMOIJIEKAT JOKA3LIBAHHMIO [0 CBOeH oue-
BUAHOCTH M OECCNOPHOCTH, HJH TaKUX, MOKA3RIBAHHE KOTOPBIX IIpPO-
THBODPEYHT OOLIENpPH3HAHHLIM HMIH YCTAHOBJIEHHBIM Hayko#i daxrawm,
MMM TAKHX, IOKa3blBaHWE KOTODBIX NPOTHBOPEUAT TOCHOACTBYIOUIMM
B JAHHOM OOIlecTBe HPABCTREHHEIM HJK IIOJMTHYICCKHM IOHSTHAM M
ybex geHusM. [IpaBmwro o HEXOMYCTHMOCTH KOKA3HIBAHHS HEKOTOPHLIX
KaTeTOpHHd (akToB BIOJHE IeaecocGpPasHOo.

Her nugakoid HeoOXOJHMOCTHM NOKAa3LIBATH TO, YTO NO OGIIENpH-
HATBIM IMOHATHAM He Tpe6yeT NOKa3aTeJbCTBa (HAlPUMED pasHUHBIE
HAYYHBEIE MOJIOXKEHHsS, QOPMYJIHPYIOIHe NeHCTBHe 3aKOHOB MDHPOIH,
3aKOHOB (GH3MKH, MeXaHHKHW 4 np.). C Ipyroil cTGpouEl, HELONYCTHMO
IBITaTHCH HOKAa3hIBATHL Ha CyJe WIM CAeACTBEH IOJOXKEHHI, 3aKJo-
yawliue B cebe yTBepXKIEHUS, CUATAIOIIMecss O6e3HpPaBCTBEHHBIMH,
' NOHTHYECKM  BPEIHBIMHM, [PECTYNHBIME (HaupuMep OCIapHBaTh
aHTHOOIeCTBEHHBIH XapaKkTep, OE3HPABCTBEHHOCTh 3KCIJOATANMU ue-
JOBEKA YEJIOBEKOM, A0KAa3blBaTh PAa3yMHOCTH KANHTAJNHCTHYECKOH CH-
CTeMbl M €€ TIPEHMYIIeCTBa Iepen cucTeMol coumaguctazeckoit). He
MOXKET SIBHTHCH NpPeIMeTOM NOKA3LIBAaHAA B CYINC HUHM HA CJELCTBHH
HECOTJIACHE C TeMH. MK IDYTHMK NOJIOXKEHHSIMA 3aKOHa, HOpMaMH
neficteyoniero npaea. He MoxXeT CJyXRuTh NpeiMeTOM CyreGHOTO
HOKa3bIBAHWS HaJudWe HIM OTCYTCTBHE TOTO WX HHOTO 3aKOHA. DTO
npeanosaraeTcs U3BeCTHHIM cyAy ex officio. 3meckr neficTByer mpa-
BHJIO jura novit curia.

Bce 3T OrpaHudueHds BIOJHE [OHATHEL ¥ ONPABAAHBl IPHPOAOH
Bellle#l, XapakTepoM CTOSLIHX [epel COeNCTBHEM W CyAoM 3azau. Ho
3a IpejesiaM¥ 3THX OrpIHHUEHUH, NPOTHMKTOBAHHEIX CaMOH JIOTHKOH,
pasyMoM npouecca — auctoritate rationis, cya » caenctere csobon-
HEl B BHIOOpE IOKa3aTeJbCTB, B HCIOJB30BAHMM B KauecTBe I 0Kasa-
TENHCTE TEX HIX APYrAX (QaxToB. EXUHCTBEeHHOE OrpaHUYeHHe CTa-
BHTCS CYLY B 3TOM OTHOUeHWd TpeOOBaHWEM HE OTBIEKAaTbCHd OT
cBoeil mpaMoil 3azauyu, He YBJIeKaTbCA 3afayaMi, NOCTOPOHHUMH Cy-
Iy, He UMEOUIUMH HENOCPEeLCTBEHHOTO OTHOIICHUS K JaHHOMY HIy.

dto TpeGoBaHMe ellle pUMJIAHe BBIPASHJIHM B (PopMyJe, COXpaHsIO-
mwel cBOIO 06A3aTefILHOCTh M JO Cero IHSA: «in jure nofl remota
causa, sed proxima spectatur» (cyn paccMaTpuBaeT He OTXAJEHHYIO,
a 6mixafWy NPUYHHY). "

Her comuenus, 4TO caMoe YCTaHOBJEHHE TOrO, 4TO €CThb causa
remota ® 4TO — Causa proxima, NpeAcTaBjisgeT CAMOCTOATENBHYIO H
Jallek0 He BTOPOCTEHEHHYIO 3agayy cyxal.

Tt TIpodp. PofHENKMHA, HaNpAMeEp, CUHTAET, HYTO CYJM He IOJIKEH HHTEepeco-
BATbCA BOWPOCOM © BIMSHHAA HA NOJCYXHEMOTO CPeNH WIH HACIeXCTBEHHOCTH
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Onpenenenye Wi yCTaHOBJIEBHE CBA3H, cOMKeHMe OXHUX (ax-
TOB, HETIOCPELCTBEHHO OTHOCAMIMXCA K I[JIABHOMY NpeIMeTy Cymne6-
HOTO DAacCMOTDEHHH, C ApYruM# (axkTaMH, He HMEIOIUMHE K HeMy
IPAMOTO OTHOMIIEHHS, NPEACTABIAETCH LOCTATOUHO CJIOXKHOU 3amated.
PelnreHue »Tofl 3amaum, XKak INPaBRJO, CTOHT B INPSAMOM 32aBHCHMOCTH
OT B3TVISLIOB HA BELIM CYAbW, CT €r0 TOUKH 3PEHMs Ha T€ MUIH HHEE
KouKpeTHbIe GakThl M OGCTCATENBCTBA.

Pemrag gaHHbf BONpPOC, CYH ACUIKEH HCXOXHUTH M3 CBOETO OIBITA.
On goJKeH TaKke [OMHHTH, YTO CY[ — He HCCJeJOoBaTeNbCKas Ja-
GopaToOpHs, HMeolas NpaBO0 A0 GeCKOHEUHOCTH HPOMOIKATH LIeNb
CBASAHHBIX MexXKZY coBoll 3BeHbeB, NoKa He OyAyT HaliJeHkl Bce
BO3MOXKHbIEe pelenus Bonpoca. Cyn o6s3an OrpaHHYUTE CBOIO HCCTe-
JOBaTENBCKYIO pafoTy TeMH O0OCTOATENBCTBAME W TeMu dakram,
HaJuuMe KOTODHIX AOCTATOYHO AN TOrO, 4T06bl yOeAHTHCS B HCTHH-
HOCTH M HDABUABLHOCTY NPHHUMAEMOrC pELICHHMA NOo AaHHOMY KOH-
KPETHOMY JeJy.

DTHM caMbiM ONPEAENSIOTCS Npefessl HMCCAeNOBAHMS Ha NpeABapH-
TeJbHOM CJAENCTBHM M HA CyIe, Ipejesis! NPUBJeUeHHS R0KasaTelib-
CTBEHHOrO MATEpHaJa.

HeficTyomme B COBETCKOM IpOIEcce NpaBHJsa, OTHOCANIHECH K
5TOMY BOMpPOCY, HE AAT OCHOBaHWH orpasduMBaTh cBOfOLy ciexo-
BaTelsl MJHM CYAbH B OOJBIIE CTENeHH, UeM 3TO OHMKTYeTCs TOH JIo-
rHKOH Ipouecca, 0 KOTOPOR MBI IOBODMIIH BHIILE.

YronoBHbIE H YTONOBHO-TIPOIECCYaNBHbIE KOLEKCH COIO3HBIX pecnyd-
JHK B paxe cTaTel ZAI0T HCUYepHsBaOLMK MaTEPya A OIpes e eHus
IDAHML, CJACNCTBHA (IPENBAPUTSILHOTO HUIH CYIe6HOT0, 6e3pasiuyno).

CraTten 45, 47 u 48 YK PCOCP 1! u crecr. 112, 113, 166, 206,
u 257 YTIK PCOCP u ap. rosopdar 06 06GCTOATENBCTBAX, HMEOUIHX
3HavYeHwe AJiA JeNa, pPacKphlBas NOJHGCTBI) 3TO NOHATHE M .HE OC-
TaBJAs, TaKuM 0OpPa30oM, HWKAKHX COMHEHMH B TOM, YTO OTHOCHTCA
H YTO He OTHOCHTCS K 3ahauaM CyJa ¥ CJeICTBHA. '

Tak, ct. 113 VIIK PCPCP cumraer nMeoOIIMMHA IJf Oeja 3Hauye-
~ HHe OOCTOATENbCTBA, BBLICHEHHE KOTOPBHIX MOXKET HMeTh BJIHSIHUE
Ha NPaBWJIbHOE paccjefoBadue Heja; cT. 166 raacur: «CuzeTend
MOKeT OBITH CNpalllWBaeM MHCKIIOUHTEJBHC O (axTax, NOMAJeKANIHX
VCTAHOBJIEHHIO B LAHHOM JeJse, X O XapaKTePUCTHKe JUYHOCTH 00BH-
HeMoro»; ¢T. 206 ¥TIK rosopur o6 0OS3aHHOCTH CJEICTBEHHBIX Op-
TaHOB JONOJHUTHL pPaccjeOBaHHE B CJAYYae VKA3aHHS IIOJCJEICTBEH-
HEIM OOCTOSATENBCTB, «..WMEIONINX 3HaueHwe IJs1 Aejid H paHee He
paccse 0BaHHbBIX...». ' )

Takoe xe 3paueHde B INaHHOM BoIpoce uMeeT w cT. 257 VIIK,
ofaspiBaKOIas INPENCEeAATENBCTBYIOLIErG B CYAEOHOM 3acegauum

(cm. «Kype yromossoro cygompomamozcrea», CIIB, 1899, 1. II, ctp. 270). C atmM,
KOHEYHO, BeJb3d COTJACHThCH, TaK KaK 9TH OOCTOATEJIBCTBA HUMEIOT MPAMOe OT-
HOIIeHHEe X BOIPOCY O BHIGODE MEPH HAKA3AHHA (WIM MepHl CYyXeCHO-MelMIHH-
CKOTO XapaxTepa).

. 1 3pech, RKaK # BO BCeX LPYIHX CJydasx, TPE CCHUIKAX Ha ¢TaTew YK miax
YIIK PCGOCP mMeroTcs B BRNY TaKXKe COOTBETCTBYIOIIHE CTATHH JrOJOBEHX M
YrONOBHO-IIPONECCYANBREIX KOXSKCOB JADYTHX COIO3HHX pPECIyOaHK.
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YCTPAHATD «... U3 CYNebHOro ClefcTBHA U IPEHUl CTOPOH BC e, He uMe-
jomee OTHOIMEHUS K paCCMaTpUBaeMoMy Leny...» (pas-
pagka Mosl. — A. B.). 9710 TpeGoBanme, caMo 1o cefe HOCTATOUHO
KaTeropuyecKoe, NOAKPRIISETCH yKa3aHMeM Ha o6A3aHHOCTh mpeice-
Z4AaTeNbCTBYIOIIETO B CYAeOHOM OPUCYTCTBHH HANPAaRJISTL CJICACTBHE
B CTOPOHY, HaumGoJjiee GraroNpHATCTBYIOLIYIO PaCKPhITHIO HCTHHEL

AHaJJOTHYHO PEIlaeTC BOIPOC O NCITYCTHMOCTH TeX HJM HHBIX 06-
CTOATEJBLCTB B KayecTBe MOKA3aTeJbCTB HAWMM ['pamaaHCKBM MOpo-
[IeCCyaJBHBIM KOJeKcoM 1.

CaMasi OTBETCTBEHHAss W TPyJAHAsA 8aJaya 34KJIOUAETCH, pasyMeer-
cfl, B ONpPENEeNCHHH, KaKOe K& HUMEHHO OOCTOSITEJNBCTBO ABJSETCS CY-
IIECTBEHHBIM IJif JeJia, KaKoe oOCTOSITeNbCTBO SIBJISRTCA HMMEFOIHM
s Jena 3HaueHue.

OrBeTa Ha 3TOT BOMPOC B IIPaBHJAX COBETCKOIC CYXOIPOH3BO/I-
CTB2, K2K H B IpaBHJaX COBPEMEHHOTO CYIONPOH3BOACTBA APYIHX
CTpaH, CO BPEMEHH HX O0TKasa 0T Teopud GOpPMAJILHLIX LOKAa3aTEJILCTE,
HaTH HeJb3f. DTO M BIIOJIHE €CTeCTBEHHO, MO0 TaKHX IpaBHaI Ha
BCe CIy4YaM >XKH3HH HeT ¥ ObTh He MOXeT. A Cayyadw 5TH HCKJIO-
YHTEJIbHO Pa3sHO0OpPasHbl ¥ HEPEOKO HENOBTOPHMBI, O UeM CBHAETE]b-
CTBYIOT MHOrOYMCJIEHHBIe (DaKThl U3 CyIeOHOH TPakTHKH Jo60ro ro-
CyJapcTBa.

Ob1ree PyKOROJSLLEe HAYATIO 34€Ch MOXKHO CHOPMYIMPOBATE JHIIb
Kak TpeboBaHME MCXOAMUTB: a) H3 COCTaBa LAHHOro TpPECTYNJeHUs H
6) M3 NPHYHHHOHA CBA3M HCCJACAYEMOrO OOCTOATENBCTBA C IIPEIMETOM
cyAeBHOTO Neia W ere IOPHIHYECKHMH 3JeMeHTaMH.

Takum o8pasoM, cleiCTBHE U CYJ, pasdupasich, HANPUMEpP, B AeJe
06 yOuiicTBe, NOJKHbHI HHTEPECOBATHCS (PaKTaMu, OTHOCAIIMMHCS K
NAHHOMY TIPECTYILIEHMIO M KO BCeM TeM OOCTOSATeNbCTBaM, KOTOPBIE,
OyAyud TaK WM HHAYe CBA3aHE! ¢ 3THMHU (pakTaMM, MOTYT CnocobCT-
BOBATH BBIACHEHUIO BCETO [eJa. o

HackxosbK0O B 3TOM OTHOINEHWM ONACHO TIBITATHCH 3apaHee ompele-
JUTh BOSMOZKHBIe KATErOpUH MR PAALl (AKTOB, HUMEIOIIHX 3HAaUeHHE
A Jesd, MOXKHO JIPOMJIIOCTPUPOBATL JIPpHBOAHUMBEIMKA Ipod. Posu-
HEIM B KypCe YroJioBHOrO cyxonpoussoxcTBa (1916 r.) mpumepamm.

OObsicHASA  3HAYEHHe  IOHATHA OTHOCHMOCTH  OOCTOATEJLCTB,
npod. Posun numer: «Bce, 4T0 CTOHT 3a npefeaMH HaMeueHHOH JO-
rHYeCKO-IOPHAMYEeCKOH CBASH YWIH CTOHT JUIIb B OTHANEHHOH CBA3H
C JeJOM, He MOXET H He NOJXKHO OBHTH IpeIMETOM HCCJeJOBAHHS,
TaK KaK nopeno Ob TOJLKO K HEHYXHOMY 34arpDOMOKAECHHIO HPOIIEC-
¢a JOKashIBAHUA» 2. )

1 Cu., mampmmep, cr. 119 I'TIK PCOCP: «Jlomymenme Tex HAM UHEX JOKa-
3aTeNbCTB, MPENCTABJEHHHX CTOPOHAMH, 3aBHCHT OT TOTO, Ha#jer JiM WX CyXL cy-
U[eCTBEHHEIMHE JJSA Jelas. ‘

2 Po3uH, YTONOBHOE CYAONPOM3BOACTBO, 1916, crp. 391.

B xauecTBe mpEMepa TAKOro <3arpoMOXKIEHHS [pomecca» mpod. Posaux yxa-
SLIBAST Ha TaKHe <«HEHYKHHE SJeMeHTHl», KaK BONpoOC O NOrofde B XeHb mpe-
CTYMJIEHHS, O BHPANMKEHHA JHI TeX, KTO OHJT IIpH COBEPIICHMH MPeCTYILIeHHs, 0O
Hx mosax M. T, rt. Ho caM xe mpod. PosuH BHEHYXIeH CHeNaTh OTOBODKY: «&CIHH,
OJIHAKO, TOT MIA JADPYrof M3 9THX CJIYUYaAHHX MOMEHTOB HE UMEET 3Hauewusd. AJd
yAHUesMs KOTro-JHOO H3 fpeNIoNaracMblX BHHOBHEIX». .
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B stom paceysmiesuit bee mempabusmo. Henpasuanha npessa
BCEro CCHIIKA Ha TNpefenbl «HAMEUEHHOH NOTHYeCKO-IOPHIHYECKO
CBA3W», TAK KaK 3apaHee HAMETHTb B YIOJOBHOM HJH TpaIaHCKOM
npolecce Ipeledibl TaKOH CEA3H, KaK INPaBHJIO, COBEpPUIEHHO HEBO3-
MOXKHO. DTH Npelelibl ONpPeeNsoTCAd He HNPEANOJOMEHHAMH CJero-
BaTeNs, 4 (PAKTHUECKHMH O0CTOATeJbCTBAMU JeJd, YCJAOBHAMH, 06-
CTAHOBKOH comepiuenuss mnpecTynnaesud. Hepenko 3TH «npenenni»
La7eKO BBIXOAAT 3a paMKH CAMOTO NpPeCTyNJeHWs, yBOXA CJeN0Ba-
TeAAd B CTaAHIO MPUTOTOBJEHMA K COBEDIICHHMIO NPECTYNJEHHH, K
daxrTaMm, NpeNIUecTBOBABIIMM OCYLIECTBJICHHAIO NPECTYIHOIO HaMepe-
HHUS MM IJaHd.

Bonpoc noAaroToBKM K NpecTyIJeHHio, nprobpeTerus opyiuit mpe-
CTYNNEHHSA, NPeclelOBAHHSA CBORH XepPTBbl, HOATOTOBKM Ha cayyai
«mpoBaJja» cpoero alibi, DOATOTOBKH BOBMOXKHOCTHM CKPBITHCSI OT
npecyef0BaHus, CKPBITh CJelbl COBEpPINEHHOIQ IIPeCTYNJNCHUH —— BOT
LIHpoYafIIge <«Npelelibl» <«JOTHYECKO-IOPUIHYECKOH CBA3H», 3aMbl-
KaTbCst B KOTODHIX B CHJY 3aparee NPMHATOH «HAMETKH» COBEPHICHHO
HEBO3MOXKHO H BPEJHO IJA AeJAa PacCICNOBAHMA NPECTYINCHHUS.

- OmrOOYHEl TaKXe YKA3aHUs Ha «OTHANCHBYIO CBSA3b», AKOOHl He-
KJIOYAIOMYI0 HeOOXOAMMOCTD JJA CJAeACTBHA HMHTEPECOBATHCH (ax-
TaMH W 3TOrO poja.

ClnefcTBEe ¥ Cyd CaMM JOJKHE, B 32BHCHMOCTH OT KOHKDET-
HBIX YCNOBHH H OOCTOATENBCTB, ONPelNeNHTh Ipelelsl paccJeloBa-
HYS, CaMH JOJEKHBI pelllaTh B KasKJOM KOHKPETHOM CJyude, 4TO
BayKHO, 4TO IIOJIE3HO, YTO HEOOXOLHMO BKJIOYUTH B IIOJE CBOEro
BHHMAaHHA, ClHeNaTh NpeAMeTOM HCCJeOBAHUS.

- Bce nmonBHITKM 3apaHee onpeleNuTb, Kakue OOCTOATENbCTBA MOTYT
MMETb 3HAUEHHE IJIa JeNia M KakKue He MOTryT, OOpeueHsl Ha Heyxauy,
OCGOGHHO B YTOJIOBHBIX JeJaxX, T'Ae CJIOXKHOCTh W 3alyTAHHOCThH IIO-
JOXKEHHHA BCTPEYaloTCs YDPE3BBIYAMHO YacTo. ,

Dosiee mpocTo B 9TOM OTHOLIEHHH, HO BCE XKe NOCTATOYHO CJAOXK-
HO,a B pAle CIydYaeB Jaxe 4Ype3BbIYalHO 3aNyTaHHO U CAOXKHO, HeJO
OOCTOHT ¥ B I'DaXKIAHCKHX JeJaX. 3JeCh NpeJMeT CIopa, KaK IpaBH-
J0, OnpelenseT He TOJHBKO DPOX HOKAa3aTesbCTB, HO H IpeleJsl A0-
KaseiBaHus. Tax, N0 HCKOBOMY Heny 00 HMMYyILecTBe Kpyr HgoKasa-
TEJBCTB 3apaHee ONpefeNdeTcsd XapaKTepoM CHOPHHIX OTHOLIEHHH,
BO3HHKIIKX IO IOBOAY 3TOro HMylnecTsa. [losToMy ecyim olHa u3
CTOPOH MNONBITAETCS PAaCIUHPHTh KpYyr MAOKa3aTeNbCTB, BRJIOUAH B
CIIOPHYIO 00JacTh (aKThl, AEHCTBHS, OTHOIICHHS, He KacalollHecs
CIOPHBIX BONIPOCOB, CYH 6€3 TpyZa MOXKET OT'DAHMYUTL 5TH IOINOJS3-
HOBEHHSA, MOXET YCTaHOBHTH <«IIpejefbl» XoxasubiBamusa. B cnope 06
UMYIIECTBE HET MeCcTa OOGCTOATENbCTBAM, OTHOCALIMMCH X JMYHBIM
XapaKTePHCTHKAM TAXKYIHXCA, K BONpoCY 06 OTHOLIEHWH, HAIpPHUMED,
OTBeTYHKA K CBOHM cocelsM, K cBoeH ceMbe H T. I. Ho m B Tax
HasplBaeMblX HCKOBBLIX LeJlaX HE BCeraa sapaHee MOXKHO YCTaHOBHTD
npenensl CyAeOHOTO HCCJE0BAHHA CIIOPHOIO BOIPOCA, 3apaHee Ofpe-
A€JATE, YTO HANJIEXKHUT HNONYCTHTE B KaueCTBe JOKA3aTeJbCTBa IO
A2HHOMY JHeJy ¥ 4TO He HaJAJeXHT.

| Tpax IaHCKOM ~ TpPOIeCCyaJlbHOM IpaBe 3Ta  JOCTATOYHO
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phosuasd  sanadd  Ofnetdseres TeM, 4td flo pHAY net 3akoH
yCTaHABIUBAET BO3MOKHOCTH MOKA3bLIBATH Te WIM ZApyrue obcTod-
TeJBCTBA JHMIIB CIHOCOGaMM, YKa3aHHBIMH B 3aKOHe, 2T0 OrpaHH-
yeHHe, eCTECTBEHHO, eumle O6ojee COKpalllaeT Xpyr OGCTOSTENBCTB,
crioco0HBIX (HUIYPHPOBATL B Leje B KAYECTBE J0OKA3ATENbCTB.

Tax, mo PyCCKOMYy KOPEBOJIONHOHHOMY I'PaXIaHCKOMY IPOIECCy-
albHOMY IIPaBy JIEHCTBOBAJIO IPABHJIO O TaK HA3HIBaeMHIX I P e X V-
CTAHOBJUEGHHBX JOoKasaTenabcTBax llox stuM HadMeHO-
BAaHHEM DasyMEeJHChb. TAKHe CIoco0bl NOKAa3biBaHUA (PAKTOB, KOTOpHIE
Oblad YCTAHOBJICHB! CAMHM 3aKOHOM.

Pycckoe ZOPEBOJIONMOHHOE 33aKOHONATENbCTBO (¥ CTAaB rpakmaH-
CKOTO CYIONDOH3BOACTBA) yCTaHABJHBAJO, HalpHMep, YTO COAepHkKa-
HHE AKTOB, COBEPIUIEHHBIX (OPMasILHBIM IOPALKOM HAH 3aCBHIETEJb-
CTBOBAHHBIX, He MOXeT ObITh ONpPOBEPraeMo CBHAELTENbCKUMM IIOKa-
3aHYSMY, 32 HCKIIOYEHHEM CJyuaeB CIOopa O HOAJOTe CaMOoTO aKTa.

B coBeTCKOM IpaxAaHCKOM IDPOLECCyalbHOM npaBe obluee IpaBH-
70 O DNPENYCTAHOBJISHHBIX H0Ka3aTeJbCTBAX COLEpPsKUTCI B <T. 128
I'TIK PCOCP, ycrasasaupaiomeil LONYCTHMOCTE CBHEETENbCKHX IIO-
KasaHHH BO BCEX CaydagX, KpOMe TeX, KOTAa 3aKOH MpeNyCMaTpHBa-
eT AJA ONpPEHeJNeHHBIX LEeHCTBHH ¥ OTHOWEHHH NHCHMCHHYIO (OpMY.
Takop caywai poropopa saiima cseimie 50 py6.; NIpH 3aKJIIOUEHHH ero
He B NHCbMeHHOHX (opMe CTOPOHBI He MOTYT CChbLIaThCAd Ba CBHJIE-
reneit (cr. 211 u npumevamme x cr. 136 'K PCOHCP).

TaxoBo ke Tpeboramue cr. 138 'K PCPCP o moroeope o 6es-
BO3ME3JHOH YCTYyIKe uUMyllecTBa Ha cymmy Oosee 1 000 py6.; smech
06A3aTeNbHO HOTApHAJNbHOE YIOCTOBEpEHWe AOTOBOPA NOJ CTPaxzoM
€ro HelefcTBUTENbHOCTH. [loKasbiBaHie CBHIETENbCKHMMH IOKa3aHH-
SIMH HCKJIIOYAETCH. |

[To cr. 217 TK PCOCP, 3aeMumx BROpaBe OCHAPHBATH ReHCTBH-
TEeNhHOCTH AOTOBOpa 3aliMa Jo ero 0e3feHEXKHOCTH, JOKa3klBaf, 4TO
LeHbIH MJIM HMYIeCTBEHHBIH 3KBUBANEHT B HNEHCTBUTENBHOCTH He
6bIIH HM TOJIVYEHEl 0T 3aHMOJaBHA HJH TIOJYYeHbl B MEHbIIEM KO-
JWYeCTBE, YeM 3TO IIOKasano B Aorosope. Ho ecam nxorosop AoJ-
Ked ObITh COBEpIIEH IO 2aKOHY B IHCbMEHHOH ¢QopMe, oCnapuBaHHE
€ro myTeM CBHIETEJBCKHX INOKa3aHuid He NOoNycKaercs, KpoMe Clniy-
YyaeB VroJOBHBIX npecrynaeswil. Ilo Takoro poma menaMm Zompoc
cBuLeTesnell BO3MOXKeH, mo pasbacHenuoo llmexyma BepxosHoro cy-
na PCOCP or 16 moabpa 1925 r., sums B HCKIIOUATENBHBIX CJIY-
yasix, HO He B JO0Ka3aTeJbCTBO YIVIATEL IO BeKCceso i |

Bece 3TH Ccayyap H COCTABJAIOT TaK HAa3biBacMBle IPELyCTaHOB-
JIeHHble NO0KA3aTeJbCTBA, HCKJIOUAOLIMe Kako#-nubo HHOH cmnocol
IOKAsSHBaHES, KpoMe cnocofa, YCTaHOBJEHHOrO B 32KOHe, & CJIeJ0Ba-
TeNbHO, OrPAHHYMBAIOUIUE BHIOOD ILOKA34TENBCTB 2.

Hamguue npenyCTAROBIEHHBIX J0KA34TEJNbCTB B PAXKIAHCKOM IpO-
IeccyajbHOM IIpaBe ONpelesdeTcs HHTePeCaM# IPOYHOCTH IpaxkiaH-

1 Cu. Tpaxpanckuiéi mpomeccyabuHS KONEKC ¢ KOMMeHTApusiME, H3X. <«IIpaso
A XKu3Hb», 1928, crp. 185. :

2 O npeAycTaHOBJAEHHHIX XOKA3aTENbCTBAX B PYCCKOM XKODEBOMIOIHOHHOM [ipa-
Be cM. Mcauenxo, Pycckoe rpaxiasckoe CYIOTpOH3BOLCTBO, 1906.
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ckoro obopora, He HONyCKalOUIero HEOOOCHOBAHHOH JIOMKH, Mae
CKOJIBKO-HEOYAb 3HAUMTEJBHOrO KOJEeOAHHs OCHOBAHMSA, HAa KOTOpoy
10T 060pPOT 3WXKAETCs. 3nech OGOJblUAS QROJb LPWHAAJCKHT IHCH-
MEHHEIM aKTaM M OCOOeHHO 4KTaM, YAOCTOBEPCHHEIM YCTAHOBJEH-
HEIM B 3aKOHe NOPSAKOM (HanpduMep HOTapHanbHEIM). DBbllo 6Bl onac-
HO AJA IPOYHOCTH IpaxRaHCKUX IPaBOOTHOLIEHHE, O()OpPMISEMEIX
BBHIY WX BaXKHOCTH THCbMEHHLIMHM AKTaMH, NONYIIEHHE HX OCIapu-
BAHMS TIpEE IIOMOILM CBEAeTeJed. 3anpelieHne OCNapuBaTh HEKOTO-
pble (DAKTEI WHBIM CIIOCOOOM, WeM 3T0 IPEeAYCMOTDEHO 3aKOHOM,
HMeeT B BHILY HOGYAHTL CPaxXIaH CBOEBPEMEHHO MPHHUMATH B 3a-
II¥TY CBOMX I[IpaB HA CJy4Yad BO3MOXKHONG MX HADPYIIEHHS MepHl,
YyK43aHUble TOCYJapCTBOM B KAUeCTBE IapaHTHH OXPaHbl STHX TPaB.

STOT HPUHIMN JOTHUCH H lejecoolpasen, B CHJY 4Yero OH ynep-
JKajcd ¥ B COBETCKOM IpaBe, XOTH B HU3MEHEHHBIX H 3HAYUTENbLHO
OrpagMyeHHbIX paMkKax peficTBus. YUTO Kacaercs YrOJIOBHOTO IIPO-
mecca, To 35eCh OH HENPUMEHHM M He NIDHMEHSeTCA B CHJIy caMolf
NpupoAsl (HaKTOB, C KOTOPHIMH MMEeT ' HeJIo YLOJIOBHBIA TpoIec,
H B CHVIY TeX 3aJay, KOTOpPEIE CTOAT INEpel YIOJIOBHBIM CYIOM B He-
Jie 3alMThl TOCYLApCTBa, O0WEcTBa W I'paXAaH OT BCAKHMX INPECTYII-
HLIX TOCAraTeNhCTB HA MX 6Jara M MHTEpecH,

TagkuMm 06paszoM, 32 HEKOTOPLIMH HMCKJIOUYEHUAMH, YCTAHOBJIEHHLI-
MH B IpaxkIZascKOM NpOLECCYAJbHOM B3aKOHONATENBLCTBE, BLIOOP HO-
Ka3aTeJbCTB N0 JeJy IpefLocTaBJeH CYyAY, CJEICTBHIO, CTOPOHAaM.

Ocofo CTOUT BONPOC © JOKA3LIBAHMM TaK HA3BIBAEMBIX O TP H-
aTeabHB X (aKTOB.

B xnaccuyeckol JuUTeparype Nparuno 00 OTPHIATENLHBIX JOKasa-
TeJbCTBAX QOPMYITUPYETCS B CBS3H C TaK HA3BIBaeMEIM onus proban-
di — 0643aHHOCTRIO F0Ka3aTh BBICTABJCHHOE TOJOXKeHHe 1.

Crapoe pUMCKOe NPOLECCYalbHOE MPaBHJO I 3TOMY IIOBOLY IJia-
oHT: «ei incumbit probatio qui dicit, non qui negat» (06s13aHHOCTb
LOKa3blBaTh JIeKUT Ha TOM, KTO YTERepXKIaeT, & He Ha TOM, KTO
OTpHILaeT). :

Bonbe (Bonnier, 1843), samumas 3T0 IOJOXKeHHE, HA3LIBAET €ro
IPHHUMIIOM pasyMa u obillecTBeHHOH OesomacHocTH (un principe de
raison et de sécurité sociale), npunoxernueM pazyMa m ZoO6POTO YyB-
crBa K nponeccy. Ppanuysckuii Code civil oTpasui 970 IPaBHIO B
ct. 1315, raacsmeii: «Tor, KTo TpebyeT HCIOJHeHMS OGA3ATENBCTBA,
JoJKeH HokKasaTh ero. Hao0opoT, XTO npeTeHAyeT Ha OCBOGOXKIe-
HHE OT 3TOH OO0S3aHHOCTH, NOJUKEH MOKa3aTh, YTO NUPOHU3BEJN YIIATY
WJIM COBEPLIMII NOJDKHOe NEHCTBHe B IoramieHume o0sg3aTeNnbCTBa» 2.

3Iech M EBOSHHKAET BONUPOC O BO3MOXKHOCTH NOKa3bIBAHHS OTpPH-
narejpyoro dakra (fait négative).

Mgpr BuZesM BHIIlEe, YTO aHTJMHCKOE NPABO OTPHIEET BO3MOK-
' HOCTh MCK23LIBAHMS OTPHIlATENBHBIX (DAKTOB, HANPUMED CCHIIKH 00-
BHHSIEMOTO Ha TO, YTO OH HMKOr[Ja He OB B TAKOM-TO MECTE, YTO
OH HHKOr[Ja HE HOCHJ T4KOTO IJAThA, HEe HMeJ TaKyX-TO IpeaMe-

1. 06 onus probandi oM. mmKe.
2 Cm. Bonnier, Traité, 1843.
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TOB, HE BHISJN TAKOI'O-TO YenOBeKa W T. 4. Ilosmammomy, sTo mpa-
BUJIO UMEET NMOX co0o# H3BecTHYI0 mouBY. JIOKasblBATE TAKOTO po-
Ja oGCTOATENBCTBA KpafiHe TPYLHO, MHOTIA BOBCE HEBO3MOKHO.

TeM ne MeHee 3TO NPABHIO HENPHWEMJEMO, TAK KAaK BCHKOE OTDH-
uaHge MOXKeET OblTh 3aMEHEHO IIOJIOKHTENbHHM 3agBNEHHEM, OTpU-
naTeJbHEl PaKT MOMeT OLITh 3aMeHEH INOJOMKUTEJJBHBIM (AaKTOM.
3agBasa: «fl TaM HHKOr&a He ObUT», FOBOPSIIMA He TOJBKO OTPH-
naeT, HO ¥ YTBEPKAAET, UTO OH OB B ADYTHX MeCTax, KpoMe AaH-
HOTO MECTa, M B NOATBEDKAEHHE 3TOTO OH MOXKET IIpeJCTABHTH
pasnuuHble JoKasareiabcTBa. Kokmedt (ropuer XVII Bexa) mam octpo-
yMHOe DpaspelleHHe STOr0 NPOTUBOPEYMs, II0KA3aB, UYTO OTpHIa-
TelbNble OOCTOATENbCTRA HE NOJKHH NPHHMMATBCH KaK  J0Ka3a-
TeJbCTBA HE B CHJYy CBOEH OTpULaTeNbHOH (GOPMBI, 2 B CHAY CBOel
HeOMNpeAeJeHHOCTH, YTO BO3MOKHO M B OTROILEHHH YTBEPAHTEJbHBIX
thakT0B L.

He noxmexur COMHEHHMIO, 4TO NPEAMETOM JOKA3LIBAEUA MOIYT
ABJATBCA B DaBHON Mepe KAaK IIOJICMKHTE/BHBIE, TaK W OTPHILATE]b-
gpte (QaxThl. OTpuUaHWE BO3MOXKHOCTH NOK23LIBATh OTPHILATEJbHBIE
(akTH B psile CJAYYaeB MOXKET O3HAYATH 3allpellieHHe BOOBINE TTO-
Ju60 HOKA3BIBATH B OTIPOBEPXKEHHE TOTO WM MHOr0 OOBUHHETENBLHO-
ro Te3uca. B psxe cuaydaeB 3TC JNOJEKHO O03HAYATH 1Ji1 OBBUHSIEMO-
I0 HEBO3MOXKHOCTh 3ALNMIIATHCS I[IPOTHB BBIABHHYTHIX OOBHHEHHH.
BaxkHo Taxxe HMETb B BULY, 4TO JOKa3biBaHHE OTPHIATENBHOrO
dakra, HHAYE TOBOPS, NOKA3BIBAHHE, UTO H3BeCTHOro ¢axrta He 6BI-
JO, He €CThb NpPOCTOe OTpHuaHHe sToro ¢axra. Ilpocroe orTpuiaHue
Kakoro-nubo ¢akra, pasyMeercd, JIMIIEHO BCAKOH HOKa3aTeNbCTREH-
Ho#t cuanl. Ho oTpunartensubifi dakT MOKHO HOKA3HBATH, B LOKA3MI-
BaHMe 3TOro ¢akrta MOXeT ObITh He MeHee YyOeIUTEAbHBIM, 4eM
LOKa3biBaHUEe (DaxTa HOJOKHUTENBHOTO 2,

CoBeTCKOe MOKa3aTeJbCTBEHHOE NPaBO He JeJiaeT Pasjuuus MexK-
Ay TOJIOXUTEJHHEIME B OTPHLATENBHBIMH (GaKTaMM ¥ HE YCTAHABJIM-
BaeT IJIA IOCJeNHMX HMKAaKWX OTpanHueHME IO CDaBHEHHIO C nep-

EBIMI.

1 «Ecair ueonpefieieHnble oTpunaTesNbHbie GAKTH HelMb3s HTOKA3KBAaTh, TO 3TO
He BCABHCTBHE TOTrO, YTO OHW OTPHUIATENbHHIE, 4 BCJIEACTBHE TOrO, YTO OHHU He-
onpenenenune» (Bonnier, Traité). 3asBrende oOBHHAEMOro, YTO OH BCETAA
HOCRJI - IYXOBYK) IIJAUY, TOBOPHT BoamgMupos, HIMOCTPHDPYS IHPHBEIEHHOE
Bhire MHeHHe KOKUef, TakiKe H3-32 er0 HEOUPeLensHHOCTH HEBO3MOXKHO HOKa- -
3aTh, XOTS OHO H BHIpAXeno B nonoxurensuoll ¢opme (cM. Branxumupos,
Yuerne o6 yrostomueIX KoxasaTesberRax, CITB, 1910, crp. 120). «Taxum obpa-
soM, — yHTaeM MH y Bonnier, —1nop OTPHUATENLHOM QODPMOH CKpPHIBAETCH BHOJ-
HE ONpejesieHHOEe NOJOXHTENbHOe yTBepxueHAes (cTp. 24). Bonnier scio pas-
ALY MeXIY OTPHUIATeNbHBIM H# NOJOXKHTENbERIM TpeNJoKesHeM, MEXAY OTpH-
HaHHEM M YTBePXKAeHHEeM CBOAMT K OJHOH JHIIh pasHulle B Qopme.

* Kenny NpaBUJbHC YKa3BIBAET, YTO YTBEDMKEHHE HEBO3MOXKHOCTH JOKa3bI3aTh
oTpuuaTe bHELNEe (DAXTH HAXOAHTCH B IPOTHEOPEUUM C TPE3yMILMeH HEBHHOBHOCTH
O6BUHAeMOr0, TOKa He Nokasaro nporusuoe («Qutlines of criminal law», 1936).

Canyuesckufi mumter: «He IOANeXHT COMHEHMIO, YTO NOKA3HBATh HECYIIECTBO-
sanHe dero-ambo MoXeT ObTh HacTO TpyAHee, WeM MXOKA3HBATh CYIleCTBOBAHUE
Kaxoro-au6o GaxkTa, TeM He MeHee HeJb3d OTDHUIATb BOBMOXKHOCTH MpenbABJIE-
HUS OKAa3aTe/IhCTB OTPHUATENbHHX TNOJOXeHul» («¥ 9eGHHEK DYCCKOrO YrOJIOB-
soro mpomecca», 4. 11— CygmompomssomeTso, 1892, crp. 151).
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§ 23. Onus probandi B icOBeTCKOM mpaBe

Onus probandi — o6ssanzocTs (6peMst) gokasbiBanua. O6 oGsaan-
HOCTH WJjH OpeMeHM NOKAa3hiBAHWA MBI rOBOPHIM yiKe BHIle (ra IV),
9Tta 06s32HHOCTE CTOHT B NPSAMOH CBS3H C XapakTepoM B IDHHIM-

‘TIaM# OPraH@sal@¥ CaMOro IPOIECcCa, C ero HCTOPHYSCKMMH ¢Oopmamy
¥ OCOOSHHOCTAMU.

O6runuTenpHas (opMa mpolecca BO3jArana 3Ty 0O6f3aHHOCTDL Ha
oOBHHHTENS O NpPUHUMNY: nemo judex sine actore. B npesHem Mu-
pe HauGojiee TNOJHO TPUHLKNLI OOBHHHTENLHOrO NpPOllECCa  Hanum
CBOE BBIPAXKEHHE B DUMCKOM CYZXONpPOW3BOLCTBE KJACCHUECKOX 3mo-
X®, Korja nefctsoBanm questiones perpetuae — mporotun 6yny-
IIUX CYLOB NPHUCSXKHBIX, KOII2 NpaBo OOBHHERUS NPHHAIJIENKAIO He
TOMLKO CHELMAJBHO YyupexJenHbM opradam (praefectus vigilum),
HO ¥ KaXXAOMY PHMCKOMY TIpaxKJaHMHY.

OGBuHHTEMH COOHpPan KOKA3aTeJbCTBA, HJIA Yero IoJy4aa OT mpe-
Topa ocoOhit  cpok, a 3areM (GopMyJHpoBald IlepeX NPETOpPOM
ofsHHenre (nominis vel criminis delatio). Cyne6noe mpo#3BOICTBO
(in judicium) npomcxommao Taxxke myreM OOphOBI CTODPOH, NpHUEM
% 30ech O00A32HHOCTL OOBHHEHHS W NPENCTABICHHA NOKa3aTeJbCTB
ONHOCTBIO Nafajia HA CTOPOHY, Ha OOBHHHTEJNS.

B uMmnepatopckyio amoxy (¢ 30 r. n0 named apel no 476 r. ma-
e Spbl) YacTHble OOBMHUTENH CMEHANTCH NOJXKHOCTHBIMH JIHIA-
MH. MHKBHSHIMOHHEI OpOLECC CO3MAJ HOBEHIH OOBHHHTENBHHIH Op-
rak — promotor inquisitionis (Zonocwurens), KOTOpbIH 00s13am GbIn

NpelCTaBJdATh CYLY HMeBIIHECH Yy HEro JHo0KasaTelbCTBa, IOALeD-
XKUBas OOBHUHEHHE.

B Sanmaguoit Eppone B 3moxy rocnoxcrsa OOBHHWTENHHONX IIPO-
lecca MBI HabofaeM KAapTHHY CYIAONPOM3BOACTBA, AHAJOTHIHYIO
TOJBKO 4TO ONUCaHHOH. [lokasaTeancTBa M 31€Ch NPENCTABJASII 06-
BUHMTEJNb, O0A3aHHOCTH KOTODOro OBbIJIA BECbMa IIPUMHTHBHBI: HCIIH-
TaHue CcyaoM OOXWHM — BOLOH HJIH JKejle30M, NOeINHOK MeXIY
oOsHHETENIEM W OOBHHSEMBIM HAHM HX CONPHCAXHHKAMH.

B 3moXy HMHKBU3SHHUOHHOTO IIPOIeCCa MOSBJAIOTCS TPOKYPOPHL.
B XIV pexe Bo Ppanuuy MH BCTpeuaeM ymxe 3THX gens du roi,
[IPH3BAHHBIX CTOATH HA <CTPaxe KOPOJIEBCKUX HHTEDECOB, BECTH
CNeICTBHE H BHMOJHATL (yHKuuE obsmauTesel. B XVI Bexke uH-
KBUSHIHOHHLIA NpOLecC NPOHUK B ['epMaHuio; o0A3aHHOCTH COOOINATh
W [PeICTaB/IATH MOKA3aTeNbCTBA CYAYy B Ipolecce OOBWHEHHA H
3HeChb MOJIHOCTBIO JIETJIM HAa OPraHkl TOCYIApCTBEHHOrO pacchenoBa-
HHSl, H3 KOTOPLIX K cepelune XIX Bexka BhIpoc/sa COBpeMeHHas IIpo-
Kyparypa (Staatsanwaltschaft).

HOJIHE CYIONPOH3BOLCTBO W3IPERJE OCYIIECTBISETCA B oo
CTH3ATENLHOM NOPsifKe, BOSNATAIONUIEM OGS3aHHOCTH COGHpAHWS HO-
KasaTesJbCTB M HX NDPEACTaBJCHUA CYAY HA2 OOBHHHUTES.

I peBHEpYyCCKHH _Tiporece. TakKe HOCHI HCKOBOH Xapakrep. Ho
yXe B EHMKECKHH [epHOA BO3HUK SKCTPAOPIAMHAPHEIH MIPOIeCce —-
CElCK, Iie AO0K23aTeNBCTBAMM OblJIH DBITKA, A3BIYHBIE MOJKH (CBH-
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TeTequ), NOBaJbHEIE OOLICK, OTOBOP M NPH3HAHWE. 31eCh 0673aHHOCTD

[OKa3HIBAHUA He Obla AudepeHUHpPOBaHa, OHA BHINOJHANACH CAMEM
&CYROMY.

Ilerp I B 1721 r. yupegmn momwuocts (uckanor, a s 1722 r.—
NPOKYPaTYypPy BO TJaBe C <«I'eHepas-TIPOKYPOPOM» — «OKOM IOCyJa-
psi» A «CTPANYEM O JeJaX TOCYIapcTBEeHHBIX» L. -

B npopegopmernnoe BpeMst (20 CyaeGHbIx ycTasos 1864 r.) m B
JOPEBOJIOLHOHHYIO anoxy (M0 oxts6pa 1917 r.) mpoxyparypa mod-
HOCTBIO OCYIUECTBJANA QYHKUEH OOBHUHHTENBLHOTO OpraHa, NOSTOMY
w OpeMsa Hoxaspsauus (onus probandi) mpaBMIEHOCTH NHpebaBIEH-
HOrO OOBMHEHHS LEJHKOM JieXajJo Ha Hel, MCKM0Uasd JHIs He3H4-
uWTeNbHBIA KPYI Jesl TaK HashblBAeMOTO YACTHOTO OOBHHEHHS. B stoMm

nochaefHeM chydae o0A3aHHOCTE OOOCHOBATH OOBWHEHMe JlexKaja Ha
yacTHOM oOBHEMTEE.

B CCCP B036yxAxeHHe YroJIOBHOTO NpeclefoBaHms nepen cynel-
HHIMA B CJEICTBEHHBIMH OpPTaHaMM  BO3JIaraerCs Ha IPOKYpaTypy
(ct. 9 VIIK PCOCP). Ha npokyparypy ke Bo3sjaraercs 4 00s3aH-
HOCTBb NOXAEpXaHHsa OOBHHeHMS Ha cyXe. [loTepleBINMM M IPYTHM
JULEAM 3TO IpPaBO NPENOCTABJASETCH JMIUb B CAYYafgX, YCTAHOBJEH-
BeIX 3aK0HOM (cT. ¢7. 8 u B0 VIIK PCOCP).

STH NpaBusa J2K0T, TAKHM 00pasoM, OTBET HA BOMPOC O TOM, HA
XOM B COBETCKOM YIPOJTOBHOM HPOUECCE JIeXHUT . 00S3aHROCTh AOKa-
3biBATh NPABHJBHOCTE UpeibaeaeHnoro obpumenus. Ho atum Bonpoc
He wcuepneiBaeTcs. Ecam o00g3aHHOCTL NOKa3blBaTh UPaBHIbHOCTD
NpeA’bABJEHHOTO  OOBUHEHHS  JIeSKHMT Ha  OoOBmHHTENe, TO H
OOBUHACMEIR HIH NOACYAMMEIAX He CBOGCOIHE OT aHaJOrHyHo# 006#-
33HHOCTH B OTHOIIEHHHW IIOJOMKEHUH, BHIABHIaeMbIX UMW B CBOX 3a-

1 TTepBaM Demepan-npoxypopon S ppad INasen Visamosmw SryirEmckEf, o KO-
TOPOM HCTOPHK [ACAT, WTO OH ObLI «ONEAM U3 CaMhX YrOIMEIX FOCyAapio Hes-
muKos» (B. BepeTennakos, OQuepkd HCTODHH TeHepas-IPOKYpaTypsi B Poc-
" cHE IOeKaTepHEMECKOTO Bpemend, 1915, crp. 53). Hano ckasaTs, 410 IETPOBCKHE
IPOKYPOPH MeHee BCero OvUIA CJeKOoBaTelsIMR ® OOBHHHTE/AME Ha CyZe. Sra
dyrkumMa Gojdee Pe3KO BHABWIACH Y HEX JIHIIL UPH Exarepune II & mosxe.
«HpascTBeRHO-TNIONRNeHCKAE er0 OOS3aHHOCTH, — rosopar mmrpaes {«McToprsa
cyZebmux HacTamumiis, M., 1859, crp. 531) o6 0fA3amMAOCTAX IPOKypopa BO Bpe-
Mera FKaTEepHHH, — COCTOSIE B HAGNIONEHER $a MOPANKOM B OfIlecTse: OH KO-
HOCHWI O HEeNOCHVIIAHHM Wi porloTe XHTeleidl ryOepHAR, O HAPYIICHHH MPaBHJI
GAarOuMEMS, COONAsHe ¥ BADYIDEHHM OGHISCTREHHOIG CHOKOHCTBHS, O 3ampe-
HIEHHBX TOPTaX...».

B noMomp mpokypopaM mp® ExaTepmme. ®e Oblia yupemilena JOMKHOCTS
CTPSIIIMX: OLHOTO — MO KA3EHEHM XejJaM (M OTHCKAHES CyXLoM yOBITKOB, IO~
HeCEHHHX KasHOW), JAPYroro — o YrOJOBHEIM JellaM, XOTAd OBH OKaSHBAIHCEH
«BesrTacHHMHS, T. e. Korda 1O HAM Be GOm0 mcTmos. «HpascrhemHO-UOJMIER-
_CKHe OOS3aHHOCTH» CTPAOUAX OHJM Te .JKe, 910 W Y CKATEPHHEHCKHX IPOKYpO-
poB. «OHM JOMKHH OBLIH, — YATaeM M y IMETpHeBa, —— HpecefloBaTh CYNOM
OGIeCTBEHHYIO Oe3HPABCTBEHHOCTh. ¥ CMOTDEB obuit coOMa3E, 40T KaKoro #B-
HOTO HOPOKA HJ® Tpexas, CTpInuBf ofBAB/IAT O TOM DPOKYPODY HJW BUAHAL
WOK, TJe 1O 33KOHEM ToBejemo. Ecam oH BcTpeualt B 0OIeCTBE UEJOBEKd, OHO-
POYUEHEHOTO (O CYAY, TO WMeJ TpaBO BLIBECTH ® OTAATH HOA CTPAXY HA TPH JH,
«naGul 1o6phie B YeCTHHE JIONE HE OBUIH CMEUIAREl C ONOPOTEHBEIMU H Gecyecr-
BHMH?, | '

1 | ' 163



mury. 31eck NeACTBYeT OOMuH MpUHINAL: «actori incumbit onus
probandi» sm «actori incumbit probatio» — poxaspiBaTh KOMKeH
TOT, KTO SIBJSETCA ABTOPOM IIONOXKeHHA, TPeOYIOnIero IOKA3aTelb-

CTRA. _
- Tlpokypop o6s3an TOKasaThb CBOH OOBMHHTENHHLIA Te3uc. ITpoky-
pop o6smuseT A. B rpabexe. Tak kak A., KaK M BCAKUE rpaxia-
HMH, NpENoJaraeTcA HEBHHOBHHIM, I0Ka He Oyler JoKasaHa ero
BHH4, T. e. TaK KaK praesumptio juris umeTr B ero moJjbsy, To 004-
3aHHOCTh O6OCHOBATH OOBUHEHHE, NO0KAa3aTh BHHY A. LEJHUKOM Je-
JXHUT Ha TNIPOKypope.

B sToM cayuae OOBRHSEMBIH MOXeET OUDAaHUYHUTBLCS NMPOCTHIM Tpe-
GoanueM: «JlokaxuTe, uTOo £ rpabuTtesp; HaHTe BalUM LOKasa-
TeNbCTBa», IIPOKypOp NpeiacTaBiseT NOKas3aTesJLCTBa; OHM Oeccrop-
Hbl — rpa6ex coseplins HMenHO A. OOBuHSEMbIH NMPH3HAET, YTO OH
JNeHCTBATESLHO OTHSJ Y INOTepleBUIeTO BeU(H, HO YTBEpPXKIAeT, 4uTo
BCe 5TO Obla 3apaHee YCJOBJNEHHass HHCLEHHPOBKA, WIyTKa., Teneps
NoJIOPKeHHe MeHSeTcs: praesumptio juris nepexoXuT Ha CTOPOHY
NpoOKypopa, Tak Kak (aKTel YCTAaHOBJEHBl, (AKTH IrOBOPAT O Ipa-
Gexke. [Tpoxypopy GoJsblie B 3TOH 4YacTH NOKasblBaTh Hedero. Te-
nepb neno obsuusemoro (A.) nokas3aTte, 4TO 370 GeIn He rpafex,
a mwyTtka. [Ipomsomno mepemernienme onus probandi. Taxoe nepeme-
LleHWe BO3MOXKHO MHOTOKPAaTHO IO Mepe Das3BepThIBAHHA CyAeCHOIw
CJEeNCTBHSI, IO Mepe pa3BHTHS NMpoIlecca.

Ho Moxuo npencTaBuTh Takoe cTeueHde OOCTOATEABCTB, KOTAA
OOBHHAEMBIA JHMILeH BO3MOXKHOCTH IPEICTABUTH  J0Ka3aTenbCTBa
NpaBWIBHOCTH CBOEro yTeepkaeHus. CBHIETENH, KOTOPble MOTJH 6Bl
NOATBEPAUTEL €ro O00BbACHEHNE, eMY B TOYHOCTH He H3BEeCTHBL, HO HX
MOXKHO YCTAHOBHTB, TaK KaK TpOKypaTtype OBH H3BecTHBH. O6BHHSE-
MHIFf BIOpaBe NpPOCHTHL CyH 00s3aTh HOPOKYpaTypy pasbiCKaTbhb 3STHX
cBumeTeNel, JONPOCHThL HX, AOCTABHTh HX B CyA. B auraufickoi
nponeccyanbHoll NpakTHKe BCTpeYaeTCHd MEEHHEe, YTO TakKo# IOBO-
por onus probandi Ha oOBMHMTEN R HEBO3MOXKEH, TaK KaK 3MecCh
IefiCTBYeT IPHHUMI, Caacsauimit, gTo OoJiplllag AOCTYIHOCTE JaHHO-
ro M0KasaTeJbCTBa O CTOPOHBI He BJeueT 3a cofofi BO3JOXKeHHS
Ha Hee OOA3aHHOCTH NPEACTaBHTL 3TO [JOKA33TeJbCTBO, T. €. He
LepeHOCHT Ba 3Ty cTopoHy onus probandi?. |

CaepoBaTenbHO, €CJH HAEHOE JOKas3aTeNbCTBO HUIeT B IOJB3Y
OOBHHAEMOTO ¥ €T0 MOXKHO OBLJIO OBl INIONYYHTHL Jierue yepes o0-
BUHUTEJs, O0S3bIBATh OOBHHUTENS NPEACTABHTL 3TO I0KA3aTeNHCTBO
Henb3q. [IpaBusio o 6oJibleH MOCTYNMHOCTH HOKa3aTeJbCTBA INIPOTHB«
HO# CTOpDOHE 3J]lech He LeHCTBYET. -

B coBeTckOM cyze OHO IOJKHO AedCTBOBaTh W HelicTByeT, Tak
KaK COBETCKHH CyA He CBf3aH HUKAKHMH (HOPMaNbHBIMH YCJAOBHSIMH
¥ TpeGOBAHUSAMH KaK B OIEHKE NO0XKa3aTeNnbCTB, TakK M B HX HCTpe-
GOBRaHHH.

B npuBeleHHOM BBILE IPWMEDE UPOKYPaTypa MOMKET OTKJOHHTB

. t C]\ld,mB TaXUMHDOB, YueHHe 06 yroJosubix zoxasatenwcrsax, CIIB, 1910,
TP. .
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oT ceba 00a3aHHOCTE onus probandi B OTHOMIEHHE 35TON0 HOBOrO
akTa JWIIL B TOM CJyyae, exu LOKaXeT, YyTo CJEJACTBHE HCHep-
[ajo BCe BO3MOXKHOCTH HAUTH YKa3aRHBLIX CBHIETe eH, HO HE HAUI
JO UX, K YTO, CJAelOBaTesbHO, TpeGoBaHHE OGBUHSEMOrO JHIIEHO
BCAKOro OCHOBaHMA. Ho 370 npoKypopy Hajo moKasaTh, T. e. IpH-
HATb HA Ce0fl, X0TA W B MOPAAKE NPeABAPUTEJNBLHOTO OCHADHBAHMS
JOBOLOR OOBHHAEMOTO, TSXECTb J0KA3aTeJbCTBA.

Ho stoT ¥ nono6uble eMy chayuam He HCXJIOYAIOT NpaBu/Ia O He-
peMeINEHHH B H3BECTHbIX INPOLECCYaNbHbIX YCJOBHAX OOGA3aHHOCTH
JIOKa3bLIBAHKA.

Y ofBuHSieMOro HalfieHEl ODYOWA B3/CMa, IOXHIIEHHBE = BEmIH,
DEHbI'H H Tp.; O6s3aHHOCTH N0KA3aTh HX JIerajlbHOE POHCXOXKIe-
HYe, OTCYTCTBHE KAKOH-NHOO cBA3M Mexny obnaganydeM HMH H CO-
BEPLIEHHBIM DPECTYIUIEHHEM JIEXKHUT TPH H3BECTHBIX OGCTOATEJb-
cTBaX Ha oOBuHAeMOM. TaknMB OOCTOATENLCTBAMH MOTYT, HAlpHUMep,
ABUTBLCS Apyrue (axTbl, YCTAaKaBJAUBAKIUKHE HENPHYACTHOCTH OOBH-
HAEMOTO K NaHHOMY MNPECTYNJIEHHIO.

OxraKo B HHBIX YCJOBHMAX NOKAa3bIBaTh MPECTYNHOE NPOHCXOXKIE-
HHe HAaHHBIX Belllef, WX CBA3b, 4 uYepe3 HUX H CBA3b OOBHHIEMOrO
C MHKPAMUHHPYEMBIM €MV NPeCTYmIeHHeM—O0GA32aHHOCTh OO6BHHUTEN.

Boino 6l NMpasAHBLIM 3aHATHEM NBITATACR AAaTh XOTH Obl MpHOJH3H-
TeNbHBIA  DeUeNTapuH cayuyaeB nepexona onus probandi ¢ oano#
CTOPOHBl Ha JPYrYo. :

Summa summarum Ipasiac nepemeieduss onus probandi mMox-
HO chOpMYyJMpOBaTh JMINE B TOM CMEICJeE, YTO: 2a) NOKasbliBaHHE 00-
CTOATEJIbCTB, NMOATBEPXKAAOMIUX COBHHEHHME, BXOOWT B 06SA33aHHOCTH
o6puHUTENA; 6) XOKaselRaHue OOCTOATENBCTB, ONPOBEpPraloImux o0-
BUHEHHE, BXOJHT B 00s3aHHOCTL 0OBHHsIEMOro 1l

B coBeTckoM rpaxIaHCKOM MpoLeCcCYaJbHOM IIpaBe BONPOC O TH-
3KeCTH MOO0KAa3HIBaHHMA pellaeTcd B OCHOBHOM aHAJIOTHYHO NPaBHJIaM
VIOJIOBHOT'O CYZONPOH3BOACTBA. MexXny TeMWn @ APYTrUMH NpaBUIa-
MH NDUHUUIHANBHON PAa3HMUBI HET. -

[Tpupuns «actori incumbit probatio» 3mece neficTyer mnoOJHO-
_ CTBIO, XOTS W ¢ HEKOTOPBIMH OrOBOPKaMH, BBITEKAIOIIVMH M3 OPHH-
IUMHAJBHONX OCCOeHHOCTY COBETCKOTO INpaBa — K3 OTDHUAHHA CO-
BETCKHM IIpaBoM ¢opMasbHO-OPHANYECKOr0 OOAXONa K MpoIeccy-
aJIbHBIM OTHOIIEEHUAM, _

CymHOCTh pelleHus npobJeMbl NOKAa3blBaHUA B COBETCKOM TI'pPaX-
TAaHCKOM IIpolecCyasbHOM MpaBe BUAHZ H3 aHadH3a pHAa cratel
ITIK PCO®CP wu rpasKoaHCKHUX IpPOLECCYalNbHLIX KOJEKCOB APYrHX
COIO3HBIX pecrny0/mK, |

Tar, B rname, mocBAIIeHHOX WCKOBOMY NPOU3BOJCTBY, YKasblBa-

1 [TpuMep: wexTo A. oOBHHSEeTCR B He3aKOWHOR oxoTe. Ocmosawme Ina oOBH-
HeHns — A, cxBaueR BO BpeMs O0XOTbl. A. OnpaBOLIBaeTcd TeM, 9TO OH HMeer
paspemenne. A. o0f3aH TpeNCTaBHTh paspellileHde HJIM HHHE XaHEBIE, NOHATBep-
KAAWIEe ero o6bACHeHHA. D10 NMpaBHA0 BHpaxaercs HHoOrAa dopmyqol: «Kax-
Ibifi B npouecce HOJXKeH HAOK23aTh BLICTABASHHLIA HM Te3HC HJH IOJOXKEHHe.

OTCYI‘CTBI’IE JOKa3aTeNbCTBA MPABHJABHOCTH TaKoro TeJHCA JeNder ero besno-
Ka3aTeJIbEEM RJIHA HHYTOXKHBIM».
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oTC Ofs3aTeNbHble 3JIEMERTH HCKOBOTO 3afABNSHHS @ CPEXH HHX
JL0Ka3aTeJbCTBa, MOATBepxKIamue Hcx L. Kpome rtoro, cr. 80 I'TIK
PCOCP, ofg3pipaioliasi Cya UPOU3BECTH HEKOTOPbIE OeHCTBUA IO
npelBapHTENbHOR NMOATrOTOBKe Lena, TpeOyeT BBHIACHEHHSI Y HCTUa B
MOMEHT MOJAy# HM HMCKOBOT'O 3afABJEGHHS TOrO, KAKHE MOTYT IOCJe-
LOBAaTb CO CTOPOHBI OTBETUWKA BO3SPAXKEHWA 110 TaHHOMY HCKY,
¥ NpeNCTaBNeHHs] HeOOXOIUMBIX JOKA3ATENLCTB JJd I0LTBEepKIe-
HHS HCKA. 3

Yxe 3TH CTaTbhd ; YKasbIBaIOT ¢ JOCTATOYHOH ONpeleleHHOCTBHIO,
KTO B B KaKOM TNOpAZKe IOJKeH IpeACTaBHTbL II0 HeJy ILOoKasa-
TEJBCTRA M EA KOM, CJe0BaTEJbHO, JEXUT OOA3aHHOCTB [OKAa3h-
BaHUL. ’

Ho I'TIK PC®CP cneumaasHO OrosapyBaeT 3Ty OO0S3aHHOCTh B
ocoOol cTraThe — CT. 118, KOTOpas yCTaHABAIMBAET, HYTO <«KaxKjas
CTOpOHA KOJXKHA M0Ka3aTh Te OOGCTOATENLCTBA, Ha KOTOpPble OHa
CChlaeTcd Kak Ha OCHOBAHHe CBOMX TpeOOBaHMH M BO3paXKeHHI» 2,

Oco0eHHOCTBIO COBETCKOTO NPHHIMIA XOKa3HLIBAHUSA SHBJIAETCHA TO
06CTOATENBCTBO, UTO HE TOJBKO CTODOHBI —— HCTEl|, OTBETYHK, BCTY-
MUBIIMH B I€J0 NPOKYPOp HAM INPUBJICYSHHOE K YUacTHIO B JeJe
TaK HaskIBaeMoe TPerTbe JHMIO0 — 00s3aHbl NpeaCcTaBiATh CYAY B
NOATBePKAeHUe CBOUX TpeOOBaHHY NIOKa3aTeNBbCTBI, HO B M3BECT-
HBIX CAydasx 3Ta 06fA3aHHOCTh JEXKHT TaKXe M Ha CAMOM .CyXe.

Crarea 118 I'TIK PCOCP romoput: «[JokasaresbcTBa NpencTab-
JAIOTCS CTOPOHAMH, a TaKXe MOI'YyT OBITh COOHpaeMbl IO HMHHIIHATH-
Be CYHa».

Crates 5 TTIK PCOCP Bozmaraer Ha cyd 0OS3aHHOCTE BCEMEDHO
CTPEMHTRCA K YACHEHHIO NeHCTBUTENBHBIX IIPaB ¥ B3aUMOOTHOLUIEHHH
TPYAKLIMXCS, HE OrPAHHMUBAACHL OOBACHEHWSIMH U MaTepHaJsaMH,
NPEaCTaBICHHBIME CTOPOHAMH,

Cyn o6s3ap oxaswlBaTk OGpAlAIIUMCA K HEMY TPYAAMIMMCA ak-
THBHO® COMEHCTBYE [0 OTPAXNSHHI0 WX TPaB H 3aKOHHBIX WHTEpE-
coB. Her commenus, 410 Cyn, HeHicTBYysS B COOTBETCTBHA C 3THM
TpebosanteM, 00583aH He TOJBKO NPOSBJASTE HHAUHATHBY B cobupa-
HHM [OKa3aTelNbCTB, Kak o0 smoM rosopur cT. 118 I'TIK PCOCP,
HO B clydae HeoOXOZHUMOCTH 00si32H. K caM 00eCHeunTdh IOJyUeHHe
3THX JOKa33aTeJbCTB B CBOE PpaclopsizKeHHe.

OTa aKTHBHAf POJIb CyJa H I'apaHTHPYET €My BO3MOXHOCTEL BbIfi-
TH 34 Ipefesbl y3KO-IOpHAMTECKOTO, (hopMaibHO-IO0TMATHYECKOLO
OTHOLIEHHS K HHTepecaM CTOPOH, KaK 970 HMeeT MecTo B OypxXy-
asHoM cyze. OcymecTBias 3Ty CBOIO OOS3aHHOCTh, COBETCKHH CVI
IOJIy4aeT DeavlbHYI0O BO3MOXHOCTDL pelllaTh IEeN> HE TOJBKO Ha Oc-
HOBAHKH TOTO, YTO NPSICTABJIAIOT CYAY CTOPOHBI B KagecTBe MHOKa-
3aTE€JICTB, & Ha OCHOBAHHU BCeH COBOKYIHOCTH OOGCTOATENBCTB [e-
N2, NPUBJIEKAst K CBOEMY DACCMOTPEHHIO H  MaTepHaliel, HepelKo
OCTAIONINeCH] 3aMHTEPeCOBAHHON CTOpDOHe HEM3BECTHBIMH HJHM HeIo-
CTYNHBIMHE.

1 CuM. cr. 76 TIIK PCOHCP.

* DTOT NpURNED BHpa¥eH H B riase XIV I'TIK PCOCP — Obecneuenne moKa-
3aTeJbCTB. | |
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OITO-TO ¥ CO3M3€T BO3MOXKHOCTE YCT2HOBUTH B pesyJapTaTe Cy-
KeGHOTO pAaCCMOTPEHHS HCTHHY MAaTEpHaNbHYI0, a4 HE OpH-
auueckyro. Takas o6a3aHHOCTb CyHga MNpPEBPallaeT CVA Y, B YACTHO-
CTH, NPEACeNaTebCTBYIOUIEr0 B AKTHBHYIO H TBOPUYECKYIO CHJY,
HUIYIIYIO [PaBUJIBHOTO pelleHMs, HHHUHATHBHO, TBOPYECKH Hei-
CTBYIOLIVIO B IIpomecce.

['pakIaHCKUE NpolecCyalnbHLIE KOLEKC ofecnmeunBaer CyAy INOJ-
HYI0O H IMHPOKYI0 HHMIMATUBY B BeJeHMH cyneGHOTO pasbupaTedib-
CTBa, B IONDOCE CBUIETENeH, SKCHEPTOB, B PACCMOTPEHHH MNHCHMEH-
HbIX [OKasaTeJbCTB. B coBerckoM <cyne He AefiCTBYET TIpaBHJIO
rpaskjagcKkoro OypxyasHOTO CylIa, OTpaxalouiee CTPOro COCTH3a-
TeJIbHBIH xapakTep OypiKyasHOrO CYZONpOMSBOLCTBA: ne procedat
judex ex officio (cynbs He BBICTynaer (He AeHCTBYeT) B CHJY CBO-
ero OoQHUMANLHOTO IOJIOXKeHHH). B cosetrckoM cyne, HaoGopor,
cyaba BoicTynaer ex officio — gelicteyer B cmay cBoero odu-
IHAJBHOTO TOJICKEHHUS.

B pycckoM [OpeBOMIONMOHHOM TpaxKIaHCKOM [ponecce HHHNMA-
THBa CcyAa Obl1a CBsi3aHa M, MOXKHO CKa3aTb, NapajH30BaHa, NOA-
YHHEeHA HHUIMATHBE CTOPOH. BCA <«akTHBHOCTBE® CYXa CBOIMIACH K
TAaKUM I@poleccyalbHbIM LEeHCTBHAM, KaK Ha3HAaueHHE CPOKOB AJid
NpeNBapUTENbHBIX NHUCBMEHHBIX OODBACHEHUWH, Ha3HaueHHe OCMOTPOB,
OOBABJEHHE TSKYILKEMCA O Pas3bSICHEHHH HMH HeKOTOpHX 06cTOs-
TeJHCTR U — He OoJbiie L. .

[IpsaMyi0 IPOTHBONOJIOKROCTE OYyPKYyasHOMY IpaxIaHCKOMY Ipo-
[eccy IpeAcCTaBIsgeT COBETCKHH TIpaKIaHCKHH npouecc. 3Zech HET
pedd O TOM, BIpaBe JH IpeacefaTel]s 3aXaBaTh CTOPOHAM BO-
IIpOCHI ¥ B KaxoM of0beMe, KaK 3TO HMeeT MecTO B OypXKyasHOH
cyne6bHOH mpakTHKe X B OypKyasHOH IODHAMYECKOH JuTEepaType.
B CCCP cyn me cBfi3ay, He OrpaHHuYeH, He CTeCHeH HH 06beMow
BOTIPOCOB, HH HX XapaKTepoM, OH OrpaHWMeHd TOJIBKO OJHHM: BO-
IPOCHl JOJIKHBI OBITH HanpaBJIeHB! Ha BBIACHEHHE WAM, KaK T'OBODHT
mHam ['pask1aHCKHE npomeccyanbHbll KOAEKC, HAa YACHEeHHEe IeHCTBH-
TeJbHBIX NPaB H B3aUMOOTHONIEHHH THXKYILMXCA.

B cwere u3N0XKEeHHOTO TOHSATHO, YTO COBETCKOE HOKasaTejib-
CTBEHHOE NpaBo, NPOBOA3rJjamias TPaBuaC O OpeMeHH [OKasbIBaHUA
(onus probandi), ¥ B IpaxKIaBCKOM IIPOLECCE OTBOLAHT CYLY HOCTa-
TOYHO BHJAHOE MeCTO, II0-HOBOMY, IO-HEOMY, YeM 3TO NDaKTHKYeTcHd
B GypXyasHOM mpouecce, NOHEMAss OO0s3aHHOCTH CTOPOH IO Npef-
CTABJICHHIO J0Ka3aTEJbCTB, "

Ilpugnun «4yuCTOrO» COCTA3ATENbBOI0 HavaJga B COBETCKOM IpO-
ecce HenpuMeHuM 2. -

1 ¢«®DagTH, HOKa3aTeNbCTBA, TPeOOBAHAA H BO3PAXKEHAA NPeABABIAIOTCA CTO-
ponam® 6es y4acTus cyna» (Bep6uaoscruli, [IsHXende DYCCKOro rpamian-
cKOro mpomecca, M., 1905, crp. 45). Cm. Taxxe [lo6enmomocues, Cyxeduoe
pykosomcTso; McaueHko, Pycckoe rpakIasHcKoe CYXONPOH3BOACTBO, T. I—
CyAOIPOH3BOJCTEBO HCKOBOE B AD. | :

¢ 06 sTOM mpHENHENE, KaKk H O {HopMax TPaXKIAHCROro CYAONDOV3BOIACTBA B
EHOCTPAHHHIX, POCYAapcTBaxX, cM. ITepeTepcKBH, Ouepks cylpoycrpofictea H
TPAaXIANCKOTO WpoIecca B WMHOCTPAHEHX rocydapersax, M., 1938
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CoBeTCKMA TNPUHIHII COCTA3ATEJBHOCTH — 3TO COCTABATENBHOCTD
CTOPOH IJEOC 4KTHBHOE yuYacTHe B CYyHeOHOM Ipolecce CaMoro cyna
Ha OCHOBe TJACHOCTH M DABEHCTBA CTOPOH, HA OCHOBE CONMANHCTH-
YeCKOTO [eMOKDATH3MA, SBJAONIErocH BaxKHeHmed rapawtmed mnpa-
BHJBLHOTO, CIPaBEAJIHBOI0 OCYNIECTBIEGHHS COLMAJUCTHYECKOTO Ipa-
BOoCyIHA L

B cosetckoM mpomecce onus probandi siBnsercsi, TakuM oGpasom,
MPABHUIOM, ONMDAIOIIHMCS HA HOBbBlE  HPABOBble  MPHHI[HIB! — HA
IPUHIHIEl COLMAJWC THIECKOTO NeMOKpATH3MA, HA OCHOBE KOTODHIX
opranusyerca ¥ ocymecrsaserca 3 CCCP neno CoOUMaIHMCcTHIECKOro
NIPaBOCY KA.

PemuTebHO OPOTHBOPEUAT COBETCKOMY IPHHIUNY O GpeMeHu no-
KA3HIBAHMA ONLITKA TOAMEHHTb OOS3aHHOCTh OOGBHHHTENS N0Ka3aTh
BUHY O6BHHsSIeMOr0 OOS33HHOCTBIO UTOCJIENHEr0o JO0KashiBaTh CBOIO
HeBHHOBHOCTD. TaKHe NMOIBITKH SBHO M3BPAILAIOT NPUPOAY COBETCKOrO
IPOLECCYANBHONQ MpaRa, HCXOAALIErO K3 NPUHIMNA NPe3yMIIHH He-
BugosHocTH (praesumptio boni viri) o6BUHAEMOrO, H0KOJE €rc BH-
Ha He IoKa3aza.

[Tepenecenwe onus probandi ¢ OOBUEHHTEN Ha OGBHHSEMOIO
BCTpPeuanoCh y Hac B CyAe6HON TIpaKTHKe MNPOILJBIX JeT, XOTH H
Kpa#iHe peaxo. B Takux crydasx uMMeJO MeCTO BCErja BMellaTelb-
CTBO KaCCAIHOHHOH HMHCTaHUMH, KOTOpas HeHSMEHHO HCIpaBJAld IO-
gobroro poza rpybule owmubku Cymos:.

VronoBHO-KaCCAMOHHAA KOJIETrs COBEpIISHHO IPaBUJBHO Kac-
CHpOBajNla TaKWe NPHIOBOPBl, NPSMO  MNPOTHBOpPEYAllHe OCHOBHBLIM
OPHHUMIIAM COBETCKON0 [0Ka3aTeNbCTBEHHOTO IpaBa, Tpelyolero
OT OOBHHHTENS NpeICTaBJeHHS JOKa3aTEJbCTB, HCKIOYAINUX CO-
MHEHHE B NDaBHJIBHOCTH NPEeABSBICHHOTO OOBHHEHHA H B HEBHHOB-
HOCTH O06BUHSEMOTO 3. :

1 O nprHuMOe cocrasatenpHocT® cM. Crporosmy, IIpHpoma coBeTcKoro
YTOJIOBHOTO Ipouecca W IpHHOHEN cocTs3aTenbHOCTH, M., 1939, — pa6ora, npen-
cTaBiswlasd coCOH INOKTOPCKYIO JHCCEPTARMI0 asTopa.

2 B onHoM onpeneneHum YTONOBHO-KaCCANIMOHHOR KoJaJerwn BepxosHoro cynxa
PCOCP (1926 r., Ne 211830, nmenc [lomoea u. CoxoqoBa) MOXKHO IpodecTh Cle-
Iyomee yKasaHHe BepxoBHoro cyna: «B KauecTBe OCHOBaHHA AN OCBHHEHUS
IMonosa u CoxonoBa CyX NpHBEJa TO OGCTOATENLCTBO, YTO MOACYIMMble HEe Tpel-
CTaBHJI¥ AOKA3aTeJbCTBA CBOEH HeBHHOBHOCTH®. «laKad MOTHBHPOBKA, — WHTaeM
MBl [afbllle B STOM ONpeNesleHMH, — ABJAETCS B KOPHe HelPABWIbHOH, TaK Kax
HOACY AUMBIH BORCE 'He OOH33aH [0Ka3hBaTbh CBOI0 HEBHHOBHOCTL, 3 Hao0OpOT, HA
CTIeNCTBHH M Ha CyHe JeXHUT nOpaMas o0f3aHROoCTh OGOCHOBATEH UPELBSBJASHEOES
TIOACYANMOMY OOBHHeHWe H CO6pPaTh JOCTATOYHHE JHoKasartelbcTBa» («Cynebras
npaktuka PCOCP», 1927, Ne 2, uur. mo monorpadum [pomoBa m Jlarormepa
«YToNOBHO-cCyfeCHBIe  [0Ka3aTejbCTBa», MNOX peX. H C TIpenucil. Buimgn-
ckoro, M., 1929, crp. 82). B apyrom crnywae (mo xeny CkBopuosa B JInKoBa)
B TOM Xe FOIy CyJ MOTHBEPOBA] OOBHHATEJbHHH NPHroBOP TeM, 4TO «OOBHHsE-
MbIE... BHHOBHBIMH ceds He TOpPH3HAJAH, HO H UpelbSBISHHONO OOBEHEHHA HUUEM
He ONPOUBEprHys}, a HOTOMY TaKoBOe SBJASeTCA IOKa3aHHMM» (TaM XKe).

¥ Bornpot O HECOMHEHHOCTH JOKAa3aTENLCTB H CBS3AHHBIH C HHM BOIPOC O TOJ-
KOBaHMH BCAKOTO COMHEHHA B MOJAb3Y OOBUHSEMOTO B HameR NpolecCyaTbHOR
JHTEpaType COBeDUIEHEO He OcBelllen, MeXay TeM 9TO BecbMa BaXKHHIH BONPOC,
nperefperaTh KOTODHM He B HHTepecax rocynapcrea m obuecTtsa., Henpag npm-
3HaTh HODMaJbHHIMH TakHe CcyAeOHbHE IPHrOROPH, B KOTOPHX HELOCTATOYHO
060CHOBAHAa BHHA MOXCYAHMBIX, KOTOpHE He OTJIEYalOTCA JOJKHOK y6em&renb-
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Orpumass 06A3aTeNBHOCT: AJA CYAAa HCTONKOBAHMS COMHCHHE B
MoJib3y OOBHHAEMOrO, MBI DHCKOBAJM OBl DOCTABHTH [0 COMHEHHE
caMblfi cyneGHblii Npuropop mau cygeCHoe pemenwe. TpeGosamme
COBETCKOM IPOLECCYAJbHOH NOJMUTHKM TakoOBO, 4TOOBI BCE BOSMOXK-
Hble COMHEHHS 10 NAaHHOMY HeJy OblIM YCTPaHeHB, 4TOGH CYA0M
NpH BbIHECEHHMH IIDHTOBOPA WM DEIIEHWS DYKOBOAMJA He NpUCJIH3H-
TelbHasy YBEPEHHOCTh B CBOEX INpaBoTe, a Ge3yCJOBHAA, T. e. IOJ-
HOCTBIO COOTBETCTBYIOLIAA YCTAHOBJCHHBIM IO [ejdy ob6CTofATeNb-
cTBaM. BeAKOe nHOe OTHOIMIEHME K 3TOMY BOINPOCY AOMKHO GBIThb pe-
WHMTENHbHO OTBEPrHYTO KakK He MMelllee Huuero obliero ¢ 3ana-
YaMH COBETCKOH YrOJOBHOH IOJHTHKH H CONHAJMCTUYECKOrO IIPABO-
CyIHs.

§ 24. Knaccudukanus noka3aTeJsCTB B COBETCKOM NpaBe

B Oypxyassofi TEODHM N0OKa3aTeNbCTBEHHOT'O NpaBa 10 BONPOCY
0 KJaccHQHKaunuy HeT enmHcTBa MHeHHH. HeT 3neck Takxke enuu-
CTBa M B BOIPOCE O MPHHUHOAX CHCTEMATH3aUHH [JOKAa3aTeJbCTB.
Boabmte T0r0, 10 3THM BONPOCAM HMEIOTCH MIPAMO NPOTUBONOJOXK-
Hble, MCKJIOYAKOWNEe IPYr ADyra TOUKM 3peHHA. JTO HYXKHO CKasaTh
IpeXIe BCEro O KOPEHHOM JeJIEHWH NOKAa3aTeNbCTB Ha N pPAMBK €
H KOCBEHHE e, — JeeHHH, CTOJb K€ 3SHepruuHO OTCTANBAEMOM
ONHAMH IPOUECCYaNHCTaMH, CKOJb 3SHEPrHYHO OTBEPraeMoM Jpy-
TUMH 1,

HOCTBI0 H CTPOrof OOOCHOBAHHOCTBIO. TaKoH YOGENATEeNBHOCTBHIY MOTYT 087afaTs
JHIOb IIPUTOBOPE M pENIeHHd CYRO0B, He BO30YXIAONMIKE COMHEHHS B TOM, YTO
Jeno paspelieHo IIPaBHJABHO H CNPaBeNNMBO, YTO BHHA HOACYIMMOro JOKa3aHa,
yT0 HMCK HcTua obocHoBaH. Hanwurme coMHeHHE B STOM OTHOIUEHHH HOJKHO
HCKJIOYATh MOCTAHOBKY CYJXOM TIPHIOBOpa HJH peIIeHHs, HNOMXKHO BJeYs 3a
cofoi au60 OmpaBxanMe MOACYLHMOIO MJHM OTKJIOHEHHe MCKa, NMHGQ HalpaBjeHHe
nena Ha Jocneiorasme. Tertium non datur — TpeThero He Hamo, CoBepieHHO
OIMHUOOYHEO NOSTOMY YTBEPXKIEHHe HEKOTODHX IMPOIECCYaJHCTOB, YTO TOJKOBaHHE
COMHEHHMsI B IOAb3Y OOBHHAEMOro HenpasuabHO (cM. UHenbrunos-BelyTos,
Coserckuit yroyopunfi npouece, Opuxa. usp-so ¥YCCP, Xapbkos, 1929, swm. II,
ctp. 123). 3to yTBepKIeHHe OMHGOYHO yXKe IOTOMY, YTO HpH HAMWYHA ¥ CYHa
COMHEHHSI B TOM MM HHOM (agrTe cyll He JXOMEKEH HCXONMTh ®m3 3TOoTo (dakTa
K4K B3 HECOMHEHHOTO. JTO 3HAYHT, 4YTO COMHHTEJbHHE O6CTOATEALCTBA
He JOJXKHB CJOYXHTh OCHOBaHHeM Jnd cyAeGHOrO pemenus. HenpaBuapHO Tax-
Ke H JApyroe YTBepXKJEHHe STOro aBTOPa, BHICKASBIBAIOWIErocs NPOTAB HepeHe-
CeHHR B YrOJOBHBIH npouecc onus probandi, xapakrtepHOoro axobul AWl AJA
rpaxIancKoro npomecca (UHT. cod., crp. 123). DTo yTBepXEeHHE HEKPHTHYECKH
BOCIIDOH3BOAHT MHeHHe Ipod. CayueBCKOro, COBEPUIEHHO HEHDABHIBHO H Ges-
JI0Ka3aTeJIbHO CYHTABIIEro, 4TO B YroJOBHOM Inponecce onus probandi Tepser
AJS CTOPOH CBOE 3HAYEHHEe, YTO B YrOJNOBHOM Ipolecce 370 He «hopmasbHad
00s3aHHOCTL» OOBHHHTENA, a <«IpOLecCyaJbHHE HHTepec» (cM. CayueBCKHE,
YuefHHK DYCCKOr0O VyroJoBHOoro mpollecca, 4. I - Cyxonpoussomcrso, 1892,
crp. 150; oM. takxke Graf zu Dohna, Das Strafprozessrecht, Berlin,
1925, S. 93—95). OTo HempaBHJABHO IO CYIMECTBY, He FOBOPA YXe O Henpashilb-
HOCTH IIDOTHBONOCTaBJNEHHs «(bopMasbHON OGA3AHHOCTH» <«POUECCYaTbHOMY HHTe-
pecy». OXHO He HCKIOYAeT APYroro, ¥ 6oJbllle TOTO—IpoUecCcyalbHbH HHTEpec
¥ BoOHJOIIaeTcd B (opMmanbHOH o6a2anHOCTH. Hazno Takke HMeTb B BHAY, YTO
~ npasmyio 06 onus probandi BoBce He HckJarowaer npruumna judici fit probatio,
H3BECTHOI'0 B GoJblnefi CTeNeHE COBETCKOMY CYyAYy, d4eM CYAy OypXKyasHOMY.
1 OTCTAPBAKRT 9TO JeNeHHe TAKHEe KOpHGER CTaporo CyAeGHOrO IpaBa, Kak
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[TpoTHRHMKH IeNeHHs NO0Ka3aTeJbCTB Ha NPAMEIE H  KOCBEHHEe
ceblIatoTcst oObIMHO HA TO, YTO H Te M APYrHe D0KasaTeJbCTBa Tpe-
6YIOT yYaCTHA JIOTMYECKOH JEATENhHOCTH CYABM, 4TO 3TO LEJeHHe
ABJISIETCA TEPEXXUTKOM 3T0XH TOCTOACTBA TEOPHH f})OpMaJIbH‘be 1.0-
Ka3aTeJbCTB H He HMEeT HMKAKOro CMbiCaa NPH JEHCTBHH NPUHIMNA
BHyTpeHHero yGexaenud l.

«B coBpeMeHHOM mponecce OLEHKa JOKa3aTeJbCTB, — IHCan
npod. DORHHUKHH, — CTaNa YMCTBEHHBIM NPOLECCOM CYI6H, H mo-
TOMY BCAKOE H0Ka3aTedbCTBO INpeanoJaraeT ydacTHe MM NoCpel-
CTBO MEBICTHTEJbHOH YEJOBeUeCKOH HefATeNbHOCTH, T.e. BCSKOE NOKa-
34T€JBCTBO  CTAJO OOCTOATENLCTBEHHBIM HJM  IOCPEXCTBYIOULHM,
pauyonansHuiM. IloBepue JMYHOE HJAM ABTOPUTET, KaK CamMoCTOf-
TesbHble (aKTophl JIOKA3aTeJbCTBEHHOrO  IpaBa, Oonee H Gosee
YTPauHBAIOT 3HAYEHHe, W OLEHKa AOKa3aTeNbCTB, CTaB NEATEJbHO-
CTBI0 MBICJMTENBHON, BO BCeX CBOHX wuacTax Tpelyer ydyacTHa KpH-
THYECKOHN MBICIHM Ha TOYBE peasJbHbIX (HakToBs» 2,

Ho cnocof ONEeHKM 5THX JNOKA3aTENbCTB HE HMMEET MNpAMOroe oT-
HOLUEHHMS K BONPOCY O HeNneHud NOoKa3aTeabCcTB. CKOJBKO B -3TOT
BOMPOC BHECEHO DA3NUUHEIMU YUSHBIMHM IIYTAHHMIBI, MOXKHO CYIHT,
HaIpEMep, IO BBHICKASHIBAHUAM TaKOro KpymHoro OypKyasurro mpo-
peccyaaucta, kak Kleinschrod, koTophi, Bo3paxas npoTHB KOCBEH-
HBIX [JOKa3aTeJbCTB, THCAN: <«/]0KAa3aTennLCTBO NOCPEACTBOM yMo-
gakJI04YeHuH ~— caMoe oOmacHoe H oOMaHuuBoe», OYXTO NPH TIPAMBIX
JOKa3aTeNbCTBAX HET MecTa INd CYHEHCKOro yMO3akJrueHud 3.

Bonpeknu BceM HOBOAAM NPOTHB DPa3lesIeHHs JOKa3aTeJbCTB Ha
NpsIMBIE H KOCBEHHBie, TaKoe XeseHHe Heu3OeXHO, IOTOMY 9TO Ta-
KHe [0Kas3aTeJbCTBAa HMEIOTCS B KH3HH, B JNeHCTBUTEJBHOCTH, uGO
HMEIOTCH J0Ka3aTesbCTBA, IPAMO, HENOCP&ICTBEHHO YAOCTOBEDSIO-

Bentam, Yumbs, borbe, 'nasep, B pycckoli amreparype — JKupsges, Bianumepos; .
otsepraior sto jetendne Dofmmukufl, Crnydesckrli, I'efiep m zp.

1 BM ®olnunxkuit, Kypc yromosroro cyrounpomssoactsa, CITB, 1899, . II,
crp. 223; CanyueBckuH, YueSHHK DYCCKOro YIrOJOBHOro Inpouecca, 4. II—
Cymouponseoncteo, CIIB, 1892, T. II, cTp. 1656. B cosercko#ft JaurepaType aB-
TOPH, Kacasich 95To# TpobneMu, OGHIYHO OrpPaHHUMBAIOTCA HIJOKEHHEeM BONDOCE,
H36eras BHIABAATL CBOe OTHONIeH®E K HeMY 10 CYIIeCTBY, CM., HaupmMep, CTpo-
. TOBHUY, YTOJOBHME Iponecc.

: dotumuxmt, Kypc yronopsoro cymompomssomcTra, CIIB, 1899, t. Ii,
cTp. 230.

3 Cm. Kupses, Teopra ymuk, 1855, crp. 24. 3pecy xe (crp. 24) y JKupse-
Ba MOXHO TpoUecTh 06 yImKax (KOCBEHHHX ROKa3aTeAbCTBAX), WTO <«BCA CTAThA
o0 ynpkax IpefCTaBJfAeTCSd B COBPeMeHHOH IODACIDYIEHNHH KaKAM-TO HeOOHKHO-
BEHHO 3alyTAHHHM, UENHEe CTOJNETHS IJSUHEMCHA TPOIEcCOM, aKTH KOEero BO3pOC-
JIE X0 OrpoMHOR MaccH (oaHaHTOB, re OeClpHCTPacTHEIA HCCHeLOBATENs HCTHHH
JETKO MOMKET HOTEPATBCT B OCHOBaHMAX Pro E contras. [lyrawmuw 3a npomen-
Imiee ¢ TOIOC BpeMeHH IIOYTH CTOJIETHE B STOM BOIPOCE MeHbIIE He cTajo. B co-
BeTCKOM IOpANMYecKOH JmTeparype STOM NYTAHHNE HEMANO CIOCOOCTBYIOT HEKO-
TOpble dBTODH, MEXAHNHYeCKH BOCHPOE3BOIAININE B CBOHX YyYeOHHKAX OMHROOYBHE
B3rIgABl CTapulx (opucToB, CM., manpmMep, YUeasuosB-Bebyros, Copercku
yroniopen#t npouece, 1929, sem. II, ctp. 129, rme Bech BoOHpOC O JeJIeHHH NOKa-
3aTENLCTB Ha JNIpsiMbie B KOCBEHEHIE ABTOD YMYApPANCH YMeCTHTh Ha ONHON CTpa-
BHIE, OOJNIOBHHY KOTCpofl oTBEN K TOMY Xe OOJapmION B HEKCTATH 3aWMCTBOBAH-
BOfil nATaTe M3 «OOBITA TEOPAH KOCBRHHHX VJHK» ¥YAIb33, ITO OKOHIATENLHO 3a-
yTane BCe H3NOXKesHe,
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mee merkoMeit dakt (factum probandum), M XOKazaresLCTBa, YIO-
CTOBEPAIOMHE 3TOT (DAKT "NOCPENCTBOM JADYTHX  JOKABATENLCTS,
Jullb KOCBEHHO OTHOCALUMXCA K HMCKOMOMY (axty (rnaBHOMY dak-
1y). llepsbie — 3TO nupsaMble A0Ka3aTeJbCTBA, BTOpble — KOCBeH-
Bble 1,

TakuM ofpasoM, KeJeHMe NOKa3aTeNLCTB Ha IIPSIMBIe H KOCBEHHBIE
BIOJIHE E€CTECTBENHO H JKH3HEHHO, TdK KaK COOTBETCTBYET TOMY,
uTO HMEeT MeCro B KH3HM, B NeHCTBHTENBbHBLIX JKM3HEHHBIX OTHOILE-
suaX. OJHaKo, NpH3HaBasd SaKOHHOCTH TAKOTO HeJieHus [ 0Kasa-
TeNbCTB, Mbl DEIUHTENBHO OFBEPraeM  NPOTHBONOCTABICHHE O JIHHX
IPYTHM, KaK Gojiee HOCTOBEPHBIX MeHee HOCTOBEDHHIM.

OG aToM Gosee nompo6HO GymeT ckasamo Huxe. Ceffuac MBI orpa-
HAYMBAEMCA CKa3aHHBIM JIMIUL JAJS TOTO, 4ToObl INOKA23aTh TINET-
HOCTh H HeCOCTOSITeNbHOCTb KaK IIOTIHITOK OTPHIATh AEJeHMe HOKa-
3aTeNbCTB Ha MNpAMbIe M KOCBEeHHEIE, HOO TakKoe [eJIeEHe BIOJHE
XUBHCHHO H eCTCCTBEHHO, TAK M MOTLITOK 3aNlyTaTh 3TOT NpocTedi-
MUA BOTPOC BCAKOTO PONA HCKYCCTBEHHBIMH KOMBICJAAMH, Hd KOTO-
PEIX T2K CIEUHATM3HPOBATHCH CypXKyasHas IOPHCODYAEHIHS H HOX-
paxamlipe efl KOe-KaKue COBETCKUE HOPHCTHL.

Hoxasarenscrsa KiaccuuuupyrloTcs Takke N0 MNPeAMETY H
mo HCTOYHHKY. Ilo npemmery — J0KasaTeNbCTRBA HEJSTTCH  HA
OOBUHMTEJBHbIE M ONpaBIATENbHEIE. [10 HCTOUHMKY — OHM JIENSITCH
Ha HelOCDEACTBEeHHBIE H NMOCPEICTBEHHEE.

Knaccnduxanys A0KasaTelbeTs DO IPEfMETY HaM IIPeNCTaBJIser-
Cs HENPaBUILHON, YHCTO CXOJIACTHIECKOH, MCKycocTBeHHOH. lenexnume
JOKA3ATeNIBCTB Ha OOBHHWTENBHBIe M OIpaBIATe/]bHBIE KpaiiHe yc-
JOBHO H TOBOPHT CKOpee O HapaBJSHHM HCIONb30OBAHHS HJM OLeH-
K@ TOI'O MJIM MHOTO MOKA3aTeJbCTBa, 9eM O ero npupone. Hepenxm
B CyneGHOM NpaKTHKE CJIyuaH, KOTAA OGCTOATENBCTBO, (GHUIrypHpo-
Bapillee Ha NPeABAPHTENLHOM CHSACTBHH B KAa9eCTBE OGBHHUTEIBLHO-
ro, B mpomecce CyJne0HOTrO aHa/3a TepseT 3T0 CBOE 3HAUCHME, TaK
CKa3aTh, HEHTPAJHM3YyeTCsl H Jaxke [IPH OIpefesIeHHBIX YCJIOBUAX Ipe-
BpalllaeTCss B ONpaBlaTeasHoe. B KauecTse IpEMepa MOXKHO Co-
CIATHCA Ha TAKOA MMEBIIMHA MECTO B CyAeOHOH IpakTHKe -Cjydad.
['p. A. ObLT NPUBJEUSH K OTBETCTBEHHOCTH 34 COYYACTHE B [IPOUS3-
BOACcTBE abopTa ero wene. OCHOBaHHEM IOCHYKUIO TO O6GCTOA-
TeJLCTBO, 4T0 I'p. A. ObLT yIHYeR B ITOCEIIECHHH COBMECTHO C XKe-

1 ¢]10Ka3aTeNLCTBOM NPSMBM, — TATAEM MH Y BJaIAMAPOBA, — HA3HBAETCH Ta-
KOe, KOTODOE OCHOBBIBAETCS Ha YYBCTBEHHOM BOCHPHATHH, HENOCPESICTBEHHOM
(CyIpH) HAR TOCPENCTBEBHOM (IDYyMHX JoZed, COOGIIEHBOM CyHbe); AOKa3aTelb-
CTBOM KOCBCHHHIM, Y/MKOWIO, HA3HIBAETCS TaKoe OOGCTOATENBCTBO, H3 ~ KOTOPOTO
HNeNanT zakmiouesre X mcexkoMoMy daxty (factum probandum)s.

Bonnier («Traité théorique et pratique des preuves en droit civil et en
droit criminel») pxesmT mOKazaTempCTBZ Ha MOKA3aTejbCTBA B COGCTBEHHOM
cMuicsie (preuves proprement dites), mpaMee DoKa3aTeNbCTBZ, UPEANONOKEHES,
npesymnuur (présomptions) ® KOCBeHHEIE JOKa3aTeNLCTBA (preuve de preuve).

I'nazep («Handbuch des Strafprozesses», Bd. I, § 37) coBepmenro npogua-
BOJILHO XapaKTepHu3yeT KOCBeHHHe AOKa3aTeNbCTBa KaK <«HCKyccTBewnme» (kiinst-
liche), Jaromme JEME <MOPAIBEYI) YBEPEHEOCTh®, B NPOTHBONONOXHOCTL MOpA-
MEIM ZOK2a3aTeJbCTBAM, HAIOMAM SKOOL <«SMIHPHKC-HCTOPHYECKYIO HCTHHY HIH
ACTHREY MaTeMaralecKyiob, . ;
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HO¥ KBApTHPEl Bpauya b., @ TaK:XKe B TOM, YTO U3 KBaPTHUPHI Bpaua
rp. A. Bu3Ban no TejedoHy KapeTy CKOPOM IIOMOIUHM, KOTOpas i
NLOCTaBHJI4 MOTEPHEBIIYI0 B TODOACKYI OONbHHMUY, T'Ae NOTepres-
niast Bexope ¥ ymepsa. I'p. A. H3joxeHHble (PaxThl He NPH3HAJL, Ho
B ONpaBJaHHe CBOE YTBEpXKILaJ, YTO HA KBAPTHPE Bpaya OH OKasaj-
cs, GyAyud BRI3BAH Tylda BpauoM, WSBECTHBIUAM ero 06 onacHoM
MOJIOKEHUHE €T0 KeHbl, YTO KapeTy CKOpOH NMOMOIIM OH BEI3BAN A14
cnaceHus norufasuieli KeHbl, UTO OH BCAYECKH NPOTHBOLEHCTBOBAJ
HAMEPEHHIO KEHBl IPOM3BECTH a00pPT M HakKaHyHe OTKAasasl €§ B
IeHbrax AJS OTNEpalyy, YTo OH IO COOCTBEHHOH RHHLMATHBE SABHJICA
B NIPOKYpPaTypy # COOOLIHT O NpeCcTynJendd Bpaya, Ha3Bae ero ¢a-
MHJIHIO M anmpec, KOTOpBIX A0 COOLITHS OH COBEPILEHHO He 3Ham
Bor o6cTosiTensCTBa, SBJAMIIMECS H0KAa3aTe/bCTBAMHE 10 HAHHOMY
neny. Ho &gaxoBel OHH — OOBHHHTEJbHBIE HJHM OYPaBIATEJbHEIE?
DTOT BOOPOC MOXeET ObITh pellleH JHIIb B 3aBHCHMOCTH OT TOTrO,
COOTBETCTBYST Jd BepcHs rp. A. HeHCTBHTENLHOCTH. DTO NOJDKER
npoBepuTh CYH. B cayvae HENMOATBEDKACHHSA 3TOH BEPCHH BCe M3
noxeHupie GarkThl BCeU CBOEH TAMECTHIO JArYT Ha& Yally CyIeHCKux
B€COB IDOTHB I'p. A., B CJyyae NONTBEPXKIEHHS — 34 HEro, MPOTHB
o6BunenHs. B nepeoM ciayuae MOKa3aTeNbCTBA 9TH CHIFPAIOT O6BH-
HHTEJBHYIO DOJB, BO BTOPOM — ONpPaBIATEMLHYIO.

CnenoBarelbHO, KBAMAQHAUMPOBATL TE MNH JPYTHE NOKA3aTeNBCTBA
KaKk OOGBHHMTENbHBE HJH ONpAaBIATE/JbHEIE 3apaHee, HCXONA M3 HX
TaKk HasplBaeMoOM npupoabl, Henb3s. JlokazaTenncTsa — 3TO  (haKThl,
bakTel XKe ecTh GakTel. Mx oOueHKa, UX 3HaYeHHe 3aBHCAT He TOJb-
KO OT HHMX CaM#X, OT TOr0, Kak OHH BHIIJIAZAT HJY BOCIPUHHMMA-
I0TCA caMu 10 cefe, HO B HeMAJOH CTRINEHH €Iue H OT COYETAaHHUA
sTux axkToB ¢ APYTEMH (akTaMH, ¢ IPYrUMH OOCTOATENLCTBAMA
lena, BHE CBSI3W ¢ KOTOPBIMH, H30JUPOBAHHO HENb3f NPABUJILHO HH
BOCIIPUHATh, HU TIOHATH, HU OLEHUTL HHU ONHO OOCTOATENLCTBO Iena.

IloaToMy penenve nokKasaTenbCTB Ha OOBMHHTEJIBHBIE H ONpaBaa-
TeJbHbE HeJh3d INPH3HATH [NPABUJBHBIM H 1emecoo0pasHBIM, He Io-
BODA YK€ O TOM, 9TO B OTHECEeHHM JOKA3aTeJLCTB K ONHOH HJH
Ipyroff KaTeropHM HIpaeT BaXKHEHIUYIO pOIb CYOBEKTHRHAA TOYKA
3peHusl CIeN0BaTeNs, NMPOKypopa, aiBoKaTa MM CyAbH. To, 91O of-
- BOMY KaXeTcd A0Ka3aTeNbCTBOM, H306J/MUYAIOMIEM B NPECTYILIEHHH,

APyroMy TaKOBLIM HE KaxKeTCA H UM OTpHUaeTcs, HanpuMep 3Ha-
KOMCTBO JAHHOTO JIHIA C JHNIOM, COBEpPUIHBIUKM IIPECTYIJEHHE, HX
JacThHI@ BCTPEUM A0 H OCOGEHHO TOCJe COBEPUISHHS NPeCTYILIeHHS,
MOoxeT OBITb fAaxke OoJee TecHble OTHOMeRWd, Apyxba. B omumx
eRy4asx TaKpue (QakTel MOTYT CJIYXHTb B HEKOTODOH CTemneHH OGBH-
HUTENbHBIM MaTepHAJIOM, B JAPYTHX — HeT. B OMHUX cayuasix OHA
'MOTYT yJM4YaTh B COYYacCTHH, B APYIUX — JLOKAa3blBATh OTCYTCTBHE
He TOJIBKO COYYACTHA, HO [AAXKe OCBEJOMJICHHOCTH O IOTOBALIEMCA
NpecTymJaeHud. DT0 mnocjenHee 0co0eHHO NPAaBHJIABHO TOTAa, KOTIA
OPeCTYNHUAK apuIIMpyeT CBOR CBA3H C JIOABMH, NOJb3YIOIIMNMUCS
xopouelt pernytapMel, uToObl OTBECTH OT cebOs BCSKOe IIOJ03DEHHE
B NPECTYNHBIX 3aMBICJAX H NOATOTOBKE IPECTYNJNEHHA, 4TOOBI Ta-
KM CcIooco0oM Jydille ¥ HafexHee 3aMacKHPOBATHCS.
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Moxuo Gbino 66l TOBOPHTE 06 OOBHHETENBHBIX ¥ ONpPaBHATENbL-
HBIX JOKasaTenbCTBAaX JHIUb MOCKE TOTO, KaK 3TH JOKa3aTeJbCTBA
GplM HCIOBITAHBL B CBOEM' KauecTBe€ B OFHE CyAeGHOr0 CleXCTBUA,
Mocjie TOTO, KaK HMX OOBMHHTeJbHOE HJM ONpaBIaTeNbHOE 3HaueHue
onperesHloCh B CaMOM HcXohe npouecca. Ho xnaccudukanmus no-
Ka3aTeJbCTB HMEeT CMBICJ He IOCJe TOro, KaK [JOKasaTenbCTBa Obl-
¥ TPUMEHEHB! HA IpakTHKe, a IO 3TOr0 INpHMEHeHUs, AJsl TOrO,
yTOOH!, MOJb3YSCh MOHMMAaHHEM HX OCOOEHHOCTEH, Jiydlie NPUMEHHThb
uX Ha npakrtrke. JMuaue BCSKOre poja TeOpeTHUECKHMEe aHANW3Bl Te-
pAIOT BCAKOE IPAaKTHUECKOe 3HaueHHue
- JleneHde [0OKa3aTeNbCTB HAa HENOCPEACTBEHHbie (MM TepBOHA-
yajbHLIE) H MOCPedCTBEHHbe (MJM NPOU3BOJHLIE) BIIOJHE Ne/ec000-
pagHO M TOJHOCTLI0 ONPABABIBAETCH UHTEPECAMH IPABHMLHOTO 1NO-
cTpoeHuss npomecca. Onsako H 37eCb Heo0XOOMMO NpenocTepedb
OT TNOMBITOK 3TO pasleneHHe [L0Ka3aTeJbCTB CBECTH K IMPOTHBOMO-
CTARJECHHIO ONHEX HOKasaTeNbeTB (B MMEHHO HENOCPeACTBEHHBIX),
kak Jayuimmx (cp. a best evidence amrsmfickoro mnpasa), APYraM
(i MMEHHO INOCPEJCTBEHHHIM) Kak XyauwmM. HenpasuibHo TakxKe
MHEHHE, YTO IIPH OLeHKE NOCPSLCTBEHHBIX JOKas3aTeJbCTB CYLY HIH
CAEJCTBHIO TPHXOLMUTCH 60Jee KPHTHYECKH OTHOCHTBCS K OCYLIecT-
BISEMOMY @NpM STOM YMCTBEHHOMY Ipoiueccy 2. Y MCTBEHHBIE mnpo-
HecC MU B TOM H B JADYroM CJyyae OCTaeTcs aHalOTHuHBIM. Dozee
OpPABUJBHO YKA3aHHe TeOpPHH, UTO NPH OLEHKEe NOCPeACTBeHHBIX XO-
K23aTeJbeTB, T. €. TeX, KOTOphie CVI IIoJyuvaeT, Kak HMHOI'AA BhIpa-
HaJOTCS, XOTH B He COBCEM TOUHO, H3 BTODBIX pYK, He0oGX0IHMO
GoJpllle BHHMAHHS, OCTOPOXKHOCTH M BIYMUHBOCTH. 3/1ece JelH-
CTBYeT IPaBHJIo, KOTOPOe Mbl 00s3aHbl NPHMEHATh ¥ NPUMEHAEM #
npd KOCBEHHBLIX MOKa3aTeNbCTBAX, & HMEHHO — YTO CTemeHb NOCTO-
BEDHOCTH ¥ yOeJHTe/bHOCTH STHX J10Ka3aTe/bCTB 06pPAaTHO NpOMOpuUH-
OHaJbEA HX YHAAJEHHOCTA OT TJaBHOTO IpeaMeTa JOKasblBaHHA
(factum probandum): sem Goanb e 3TC PaCCTOSHHE, TEM M € H b-
fle 3Ta MOCTOBEPHOCTH.

JlecsiTasi KonWsi (KONMS C KONMMH) MeHee NOCTOBEpHA, 4YeM BTO-
pas KOMHSI U TeM Goslee ueM caM MoAJmHHEK. CBHIETEND, OCBELOM-
JeHHBIE O KakoM-JIuG0 COOGBITHH TPeTHEMH M JeCHThIMH JHIaMy,
NpeAnoJaraeTcd MeHee JOCTOBEDHBIM, YeM OUYeBHIEL.

[To TOBOAY STOTO BUAA [OKa3aTeJbCTB B aHIJHICKOM IpaBe
pMeeTcs pAL MHTepeCHbIX, Ge3yCAOBHO [PAKTHYECKH IEHHBIX yKasa-
yufi. Xord aHrAMicKoe NpaBo M paccMarpuBaetr, BoofIue TroBoOpH,
10KA32TeNbCTBO M3 BTOPHX pyk (second hand evidence miH hear-
say evidence~—cBHETENBCTBO IO CJAYXY) Kak HEJLOCTOBEpHOE LOKa-

1! Bpusly BHICKASAHHMX Buime CoOGSpaXKenuli HeNb3si COTMIACHTBLH C IENICHHEM
KOKA3aTENLCTE Ha OGBAEHTeNbHHE ¥ ONpaBlaTe/bHbie W ONPENE/IEHUEM yRuKY
KaK OBBHHHTEJBHOTO AOKA3aTeabCTBa (CM., Hampumep, CTporoBuy, YronosHbi#t
npomecc, 1938, crp. 84)., VYIHKH - 3TO KOCBEHHHIC NOKa3aTeNbCTRA, KAKOBBIMA
MOTy? 6HThL OGCTOATEJbCTBA Kak yJpuawlide OOBHHAEMOro, T2k U OnpaBAIBA0-
mue ero. -

2t Cm. CayuepcK@A, YieGuuk PyCCKODO YTOJNOBHOrO NMpoilecca, CIIB, 1892,
g, II, ctp. 165.
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3aTeILCTBO, .HO OHO IONYCKAET 3TO A0Ka3daTEILCTBO B HEKOTOPHIX
HCKJIOUMTENbHBIX chayyasix 1. C TeM KaTeropHYECKUM OTPUILAHHeM
JLOCTOBEPHOCTH TPOU3BONHBLIX, HJH NOCDPEINCTBEHHBIX, JOKA3aTeNhCTs,
KOTODO® XapaKTepHO I/ aHTJIMACKOro MpaBa, KOHEUHO, He/b3f Co-
IIaCHTBCH, TaK KakK H IIOKasaHUsA CBUIETeseH «H3 BTODPHIX PYK»,
HEeNoAJUHHLIE NHCbMEHHBE MNOKYMEHTBbl MOTYT OBITH JOCTATOYHO
BECKHMHM CyneCGHLIME HOKasaTelbCTBaAMH. TeM He MeHee OCHOBHOe
3HayeHWe TIpaBUJia, YCTAHABJIMBAIONIEro OOPATHYIO  3aBHCHMOCTE
MeXIy YOeoHTENbHOCTHI0 H ZOCTOBEDHOCTBIO HAOKA3ATEJbCTBA M €ro
VH2JeHHOCTBIO OT IJIABHOTO MpeamMeTa NOKa3LIBAHHHA, HECOMHEHHO,
ChopmynuposanHoe B STOM mpasHse Tpebopsamue obpaluaTecsa B
Mepsyi0 ouepels K [EPBOMCTOYHHMKAM BIIOJHE DASYMHO M 3aKOHO-
mMepso. Bo BcAkoM ciaygae Halo IOMHHTb, YTO TaK HasbiBaeMoe
IPOUSBOLHOE [0Ka3aTeJNbCTBO, HCXONAILEe M3 HEIOCTATOYHO TBEp-
IOTO M TOYHO YCTaHOBJEHHOTO HCTOYHMKA, He MOXKET HMETh HUKA-
KOro cyne6Horo, mpoueccyajbHOro 3HAYEHHA M IOMKHO OBITH OT-
BEPrHyT0. DTO — raybOK0 NPUHNMNMAJILGHBEIA BONPOC, Halle i
CBOe HCUepIbIBAIOlIGe paspelleHwe B HalleMm npaBe B ¢T. 285 VYIIK
PCOCP (M B COOTBETCTBYIOIIHMX € CTaThAX YIrOJOBHO-NpOLECCY-
aJBHEIX KOXLEKCOB APYTHX COIOSHBIX pecnybauk), raacsmed: «Io-
IPOC HAaUMHAETCH NPELJIOKEHWeM CBHIEeTesI0 paccKasaTh BCe, YTO
eMy JHYHO MBBECTHO IO jJeny, m3berasd H3JIOKEHHS CBENEHUH, HC-
TOYHMK KOTODEIX EM He MOXeT OBITh yKasan». CaM 3aKOH, TakuM
o6pasoM, IpeloCTeperaeT NPOTHB AOKa3aTENLCTB H3 BTOPBIX  PVK,
KaK HEJOCTATOYHO OGOCHOBAHHBIX H JHMINAKILMX CYJ BO3MOXKHOCTH
6a3upoBaTh HA TAaKUX J0Ka3aTeJbCTBAX CBOE DeLIeHHe.

Tagkum o06pasoM, KaaccHPHUIUPOBATH HOKA3ATENLCTBA BOSMOMK-
HO I[I0 ABYM OCHOBaHHMAM: l) IO HMX HCTOYHHMKY ¥ 2) IO HX OTHO-
meHHI0 X uckoMoMy (akTy (factum probandum). Kax Mbl BHIenu
BBILILE, ZeJleHHe JOKA3aTEJBCTB IO 3THM OCHOBAHHMAM HMEET OGOJbINOE
IpaKTHUeCKoe 3HAUEHMe Kak B CJAENCTREHHOH, TaKk ¥ B CYyIeOHOH
pabore.

Hakowen, cregyerT 0co60 OCTaHOBHTBCA HA BOIPOCE O CHCTEMe
N0Ka3aTeJbCTB. Te0oDHA OpPOLecCyaJbHOI'0 IpaBa OOBLIYHO 3TOrO BO-
npoca He 3arparnBaeT. MexIy TeM, H3y4Yas JOKasaTelhCTBEHHOE
IpaBO TOH HAM APYTOH CTPaHbl H 3I0XH, MBI BCTYNaeM HMEHHO B
06JaCTh CHCTeMB! H0Ka3aTesbCTB, NMPENCTABIAIOIIEH cobofft He mpo-
CTYI0 COBOKYHNHOCTH OT/EJbHBIX BHIOB [OKa3aTeJbCTB, 4 TaKyio
COBOKYIIHOCTb, B KOTODOH BHABL J0Ka3aTeJbCTB HaXOOATCH B HX
BHYTpeHHe# CB43H, ONHparoTci Ha oOllHe JJs HHX NDHHIMIELI, Ha
o6lIyI0 METOJONOTHIO HX COOHpaHHS, NOJb30BAHHA M OUeHKH. Hean-
34 NMpPeNCTaBJIATH [€JI0 TaKHM o6pasoM, YTO KaxKAbli BEA N0OKasa-
TeJbCTB 3@MKHYT B €aMoM cefe, He HUMeeT CBSI3H C JDYTHMH BHIAMHE
N0Ka3aTeJbCTB M 4TO NOJL30BAHME NTAHHLIME [OKa3arelJbCTBAMU H
OLIHKA "3TUX JOKa3aTeNbCTB He IONUMHEHH .o0ImM, 00s3aTesbHBIM

1 Best’s «The principles of the law of evidence», London, 1875, ch. IV,
p. 630. Hampumep, ornamenme B CyHe IIOKA3aHMH, NaHHLIX HA IPEIBAPUTEALHOM
CIENCTBHY CBHACTENAMH, He SBUBIIEMUCA IO YBAMHTENbHHM NPUUMHAM B 3ace-
IagHe Cyha.
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AT KAXKOOTO BHAA HOKasaTeJbCTB 3aKOHAM TPOIESCCYANBHOH METO-
JOJIOTHH. _

PaccmaTpuBasi pasjiuuHble TEOPHH [IOKA3aTeJLCTB -— TEOpHi0 $op-
MaJbHEBIX JOKAa3aTeNibCTB, AHTJHACKYIO TEODHIO, TEODHK BHYTPEHHErO
yOeXIBHHSA, MBI HMENH BO3MOXKHOCTL NPOCIHEAHTH B YCTAaHOBHUTH B
KaXIOM M3 J0Ka3aTeJbCTB OCOOBle, XapaKTepHble IJi BCeX [OKd-
3aTe€NbCTB JaHHOW SNOXH YepThl, YCTaHOBHTh OOIIHe [Jf BCeX HHX
JIPUHIKOB], ONpEeNeNAIOMKe HX NpOLecCyaNbHYK pOJb K 3HayeHHe,

Tak, B Teopdu ¢hopManbHLIX T0Ka3aTeJbCTB TaKuM OOILHM MpHH-
LUNIOM SIBUJIOCh HAYAJO JIETAIBHOCTH, CBOMMH KauecTBaMu (HopMalb-
HO-JIOTHYECKOrO IOPAAKA XapaKTepu3oBaBlllee M KaXA0e JHOKasa-
TEJBCTBO B OTAEILHOCTH, ¥ BCe 3TH NOKA3aTeNbCTBAa B MX COBOKYI-
HOCTH. DTO M O0YCIOBHJIO BO3MOXHOCTb W IPaBO I'OBOPHTB O C H-
cTeMe GOpMaNbHBIX INOKa3aTeNbCTB.

Anrnmiickoe — JOKa3aTeNbCTBEHHOE  IIPpaBO  XapakTepHsyeTcs
HOBLIMH INPHUHLUKIAMH, CO3JAHHBIMH IJMTEJBHBIM ONBITOM AHTJIMHA-
CKHX CYLOB Ha OCHOBe TaK HasmiBaeMmoro law of evidence. 3xmecw
MBI MMEeM B KauecTBe PYKOBOAMAILEIO Hauaja NPHHIUN BHYTPEHHErO
yOeRASHHA CyAeH, NOoJb3ylolkxca BbpaboTaBHBIME Cylne6CHOM
NMpaKTUKON IIpaBUJIaMH O JNOCTOBEPHOCTH H IONYCTHMOCTH [0Ka3a-
TeNbCTB, & TaKXe O crnocofax NOKa3HBAHHMS. OTO HAYaJ0 NPHAZET
JHCJMECKOMY JOKAa3aTeJbCTBEHHOMY MNPaBy H3BECTHOe CBOeoOpasue.
910 Havano ofpeNHHAET ¥ INpeBpalllaeT NpaBHJa, OTHOCHILHECH K
IaHHOMY NpeIMeTy, B 3aKOHUCHHYIO [JOKa3aTeNILCTBEHHYIO CHCTEMY.

AHallOTHYHOe MOJIOXKeHHe Mbl MMeeM M C COBPDeMEHHBIMH JH0Ka3sa-
TebCTBEHHBIMH [pPaBWAaMH  IPyrEX  KalHMTaJHCTHUECKMX  CTpad.
3mech TOCIOACTBYET HAYando Tax HaspiBaeMoll cBOOONHOH ONCHKH
NOKAa3aTeabCTB, NpHAAlOlee NpaBHiaM K NPHHIIHIAM, Ha KOTOpbIe
OHH ONHpAIOTCH, OCOOBIE OTMYHMA, HO3BOJIAIOLIHE OODBEIHHHTH STH
npaBuiia TakKxke B 0COOYI0 CHCTEMY JOKa3aTeJbCTB — CHCTEMY Tak
HaseiBaeMoii cBobONHOR OUEHKH IO BHyTpeHHEMY YyOeXIEHHIO H CO-
BeCTd CyZer. - \

TaxuM oGpasoM, KajkKias 310Xa H KaXIAblH OOlIeCTBEHHO-110JHTH-
necKH CTpoH JQGOH CTpaHBl, cO3haBlllell cBOI0 CyAeCHYH H Ipo-
MeccyalbHYIO CHCTeMY, MMEET H,.CBOIO CHCTeMy HoKasaTeascTB. Co-
BETCKOE TpOllecCyalbHoe NpaBo, NPUHIKMINAJBHO OTIHYHOE OT IpO-
IeCCYaJbHOTO [IPaBa ~ KanUTalUCTHYeCKHX  CTPaH, CO3JAI0 TaKXke
CBOI0O CHCTEMY HZOKas3aTeJabCTB. Belllle MH TOBODHJIH YXe
0 TIPHHIMIAX COBETCKONO JOKasaTeNILCTBEHHOro npasa. Bee iydumee,
OnpaBAaHHOE HayKoff, YTO CO3Jaj0 [poleccyalbHOe NpaBo APYTHX
HADOJOB, YCBOEHO COBETCKHM INpPOLECCYasbHBIM TPaBOM H hepepa-
60TaHO B COOTBETCTBME C HOBHIMH HCTODHUECKHMH TpebOBaHHAMH
. COLMANMCTHYECKOrO TocynapcerBa paBoyMx W KPeCThbsH. |

CoBeTcKasl CHCTeéMa JOKAZATENLCTS ONHPAeTCs Ha MPHHLUMI BHY-
TpeHHEro YyGeXIeHWs, UMEHHO COUMAJHCTAYECKOTO yOeXIeHus
CYLbH, BOOPYKEHHOrO CONHAJACTHUECKHM I[IpaBOCO3HAHHEM H IIOA-
JUHHO HAyUHOH, MaPKCHCTCKO-JIEHHHCKOH MEeTONOJIOrHeH.

Kaxapli BuA [0K43aTelbCTB M KaxJgoe [0Ka3arenbCTBO B OT-
JeJbHOCTE B STHX IPHHIHIAX COUMAJECTHYECKOTO CyLeOHOTO Ipa-
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8a oayumad oSuWYId AJS HUX BCEX TOYBY M OOWIUH PYKOBOASIIME
HCTOUHAMK AN CBOErO NPAKTHYECKOTO IIPUMEHEHUS.

CucreMa HIOKa3aTeJbCTB B COBETCKOM IpaBe  XapaKTepHayeTcs
ray0aHoi, MOCNeTOBATENbHOCTEIO M €IHHCTBOM JieXKalliUX B €e ocC-
HOBE NPHHUMIIOB, DTH NPHHIHOL ABJSAIOTCA HYTEBOILHOH HHUTBIO AJIs
cyde6GBBIX M CJeLCTBeHHBIX PadOTHHMKOB B HUX CJOXKHOH pafoTe mno
cOOHpaHHIO, UCNOMB30OBAHWIO H OileHKe J0KasaTeJbCTB.

C TOUKH 3peHHs 3THX NPHHLUUIIOB HeOOXOLHUMO H3YUYEHHE H Kax-
IOTO OTAENBHOTO BHIA CYXeOHBIX [J1OKas3aTeJqbCTB, HA3HAYEHHE Ko-
TOPHIX COCTOHT B YCTaHOBJeHHM CyIeOHOH HCTHHBI, B ofecneuenmu
NPaBUJBHOIO0 H CIPaBeJJIMBOLO pelleHHs YIOJIOBHBIX H TIDaXIaH-
CKHX e

§ 25. OTpenbHsle BHIBI A0KA3aTEJbCTB B COBETCKOM mpaBe

CoBeTCKME YyroJOBHBIY Npomecc 3HaeT MmATh BHAOB J0Kasa-
TeNbCTB: MOKa3aHHd CBWIeTesel, 3akK/JUeNHA SKCNEpPTOB, Belle-
CTBEHHBIE [OKA3ATEJLCTBE, IPOTOKOJBI OCMOTPOB M HHbIE IHMChMeEH-
Hble NOKYMEHTH M JMuHble 00bdAcHemHs ofpuudemoro (cr. 58 VIIK
PCOCP u cooTBeTCTByIOUIMe el 'CTATBH YIOJOBHO-NPOUECCYabHBIX
KOJEKCOB JAPYrHX COIO3HBIX pecny6auk). -CoBeTCKHe TIpaXKiancKue
OpouUecCyanbHble KOLEKChl YKa3blBAIOT TPH BHAA JOKasaTeJbCTB: .
CBHETeJbCKHE TOKA3aHUS, NHCbMEHHBI® NOKYMEHTHB!, 3aKJOYeHHd
skcneproB (cT. cT. 128, 140, 152 I'TIK PCOPCP ¥ COOTBReTCTBYIOLIHE
CTaTbH TPaAXKAAHCKUX NPOLECCYANbHBIX KOXEKCOB APYTHX COK3HBIX
pecny6MK). O6paTtHMCsi K KpaTKOMY PacCMOTpPEHHIO Haubojiee BaxK-
HBIX BONPOCOB, CBA3AHHBIX C KaXABLIM M3 3THX BHIOB JOKa3aTeJbLCTB
B OTAEJbHOCTH.

A, O6bgcuenusd ocOBHHSIAEMOTO ¥ OTBETUYHKA

Bypxyasurlii yrosioBHBIY NPOIMECC HOBOTO BPEMEHM NOTYCKaeT B
KayecTBe M0Ka3aTeJbCTBa OODBACHEHUA MOLCYIHMOIO, NPHYEM B OJ-
Hux ctpanax (Ppamuusa, Iepmamma, Poccna — mTopeBONONUHOHEOS
npaBo) 5TH OObACHEHHA HHUeM He OIDAHMYMBAIOTCH, B APYTHX CTpa-
Hax (Amrnms po 1898 r., xorxa o6B:HAEMbIH MOJAYUWI ITPaBo Ha-
BaTh cyny oObBSCHEHHS no JMOOGOMYy néday) OHH OrPaHHUHUBAKTCH OT-
BETOM Ha BONPOC CyZa, MPU3HAET JM TMOXCYDHUMBIE celf BHHOBHBIM
(guilty) una neBuBOBHBIM (non guilty). Takoe orpasuuenue, Ko-
HEYHO, JHIUEHO BCAKOTO pasymHOro ocuoBarmsa, OHO MOTHBHpYeTCH
COBEPLIEHHO HENpaBHAbHEIM B3TJISAOM aHrJMECKOTO NpaBa Ha IO-
noXKenne OOBHMHAEMOrO B Ipouecce, sSKOGHI He IoMyckamollee Ko-
Tpoca oGBUHAEMOrO B KauecTBE CBHIETEJS MO cBoemy gAeny. Ho ta-
KOH MOTHB fBJfeTCsl UMCTO (OpPMaJbHBIM, CYIy60 HCKYCCTBEHHBIM
H TOTOMY HOJKeH OLITH OTBEPrHYT; 5T0 H GBLIO COENaHO U3TaHHEM
3aKoHa 1898 r.

[Tomoxenue OGBHHSAEMOTO B YrOJIOBHOM IPOIEcCe, KaK M OTBeT-
YAKa B TPaxXKXAHCKOM IpOLeCCe, OTIHYACTCH OT NOVIOKOHHS APYTHX
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JHIl, XapaKTeDH3YeTCs M3BECTHBIM ¢BoeoCpasueM. Bruio 6wl menpa-
BHJILHO IIOITOMY He [JeJlaTh HHKAKOT'O DPASNMUYHS MeXKAYy HX IOJoKe-
HA€M Ha Cyle H IOJIOXeHHeM cBHIeTeaed uiu skcneptos. Jocra-
TOYHO HANOMHHUTB, YTO OOBHHSEMBIl H OTBETUHK — JIMLA, 3auHTepe-
coBaHHEIe B Hene Oojibile, YeM KTO-H60 Apyrofi. DTO HaKJjalbi-
BaeT H3BECTHBIA OTMEYaTOK M Ha OTHOLIEHHE K HHM (O CTODOHEI
cyAa, 00sA3aHHOrO Oojlee KDHTHYECKM OTHOCMTBCS K HX OObsICHe-
HuAM. TeM He MeHee oOBREAeMblH (MONCYIOMMBIE) H OTBETYMK He
DOJKHLI K He MOTYT DacCMaTpPUBATBECH B KaueCTBE HENOJHOLEHHBIX
yUaCTHHKOB npouecca, TeM 6oJee B KayecTBE HENOJHONPABHBIX
cyGBEKTOB IMIpolrecca.

C npyro#t cTopoHbl, Obijio GBI OMIKGOUHBIM INpHIABATL OBBHHSE-
MOMY HJIH NOJCYAHMOMY, BEpHee, 4X OOBsSCHeHHsAM, O4OJbllee 3Haye-
HHe, YeM. OHH 3aCJIyKHBAIOT 3TOTO KaK OpAMHADHLIE YYACTHHKH NpO-
necca. B I0cTaToOuHO yXe oTAa/eHHble BpeMEHA, B 310Xy DOCHOK-
CTBA B IPOLECCE TEODMH TaK Ha3blBaéMhIX 3aKOHHBIX ((hOpMaJsIbHBIX)
 J0KasaTeJIbCTB, NepeoleHka 3HAYeHHS NpH3HaHKN NOLCYIHMOrO HJH
0OBHHACMOTO AOXOXHNA A0 TAKOH CTENeHH, YTO NpH3HAHHE OGBHHS-
eMbIM CeO0S BMHOBHbIM CHUMTAJOCh 32 HENPENOKHYIO, He IONJeKa-
LIYI0 COMHEHHIO MCTHHY, XOTS Gbl 3TO NpH3HakWe GwlJO BHIPBAHO Y
HETO NbITKOH, #BASBLICHCH B T€ BPEMEHA UYTh JiM He eAHHCTBEHHBIM
I(pOLeCCYaJbHbIM JOKa3aTeNbCTBOM, BO BCAKOM CJyuya€, CYuTaBlUeiCH
HauboJee CEPLE3HBIM J[AOKa3aTeNbCTBOM, <«IAPULEH dOKA3aTeJbCTB»
(regina probationum). | |

K sToMy B KOpHE OMMGOYHOMY NPUHIMIY CpedHEBEKOBOI'O Mpo-
IeCcCyaJbHOrO INpaBa JHbOepadbHble Mpodeccopa GypiKyasHOTO IpaBa
BBEJIH CYLISCTBEHHOE OTpaHMYeHMe: <«Ijapuilell JOKa3aTeJbCTB» COO-
CTBEHHOE NPH3HaHHe OOBHHAEMOrO CTAHOBHTCA B TOM CJayuyae, KOTha
OHO [OJYYEHO [PaBHJBHO, HOOPOBONLHO H SBJSIETCH BIIOJIHE COTJIAC
HEIM C JIPYIPHMH YCTAHOBJIEHHBIMH IO AeJy OOCTOATENbCTBAMH L,

Ho ecnu npyrme o0CTOATENbCTBA, YCTaHOBJGHHBIE 1O Iejay, X O-
Ka3b Bal T BHHOBHOCTb [[PHBJIEUEHHOTO K OTBETCTBEHHOCTH JH-
3, TO CO3HaHWe 3TOTO JiMia TepseT 3HAuYeHHe NOKa3aTeJabCTBA M B
5TOM OTHOMIEHnH CTaHOBHTCS H3MMIIHAM. Ero 3nauenHe B TaKoM
cliyyae MOMET CBECTHChb JHIUb K TOMY, YTOOBI ABHThCSH OCHOBAHHEM
IJA ONEHKH TeX HNM ADPYTHMX HPABCTBEHHHIX KayecTs I0LCYAHMOTO,
A TIOHMIKEHHMS WM YCHISHHS HAKA3aHUSA, OlpelelsieMOro CyIOM.

Bonpoc, oznako, npuobperaeT COBEPLUEHHO Ipyroe sHaueHHE, eC-
- JH CO3HaHMe OOBHHIEMOIO MJIM JOXCYIHMOIO SIBASETCA € I U H-
CTBEeHHBI M J0Ka3aTelbLCTBOM [0 AEJY.

KaxoBo B TakOM CJydae NOJIKHO OBLITE K HeMY OTHOIIeHHE CJek-
crBus Al cypnar Oreer Ha 3TOT BONPOC BO3MOXKEH JHIIL HAa OC-
HOBE CTPONO KPHTHUECKONO OTHOLIeHHS CyJa HJIM CcJefoBartess X
o6 bsicHeHHsAM oOBuHAeMoro. OIHOU M3 rapaHTHH NPaBUJIBHOCTH pelle-
HUSL STOTO BOHpoca sBJseTcs Oe3ycnoBHO 00beKTHBHOE OTHOLLEHHE
K Jely CJeJCTBEHHbIX M CyleOHmIX opranos. HaoGopor, raaszoe

1Cyv, BraamMuEpoB, YdeHHe 0§ YroJOBHBIX MQKA3ATEJNbCTBAX, CIIB, _15510,
crp. 208; Poamn, YrososHoe cyAonpoussoAcTso, 1916, msa. 3-e, crp. 401
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APEMATCTBRE K MPaBHIBHOMY DelleHHI0O STOTO BONPOCA —— 3TO HEKpH-
THYECKOE, NPeLB3ATOe OTHOUIeHHE K OOBHHAEMOMY M HEYMEHLE B
LOJKHON CTEHNEHH HCMOJh30BaTh BCe 0OCTOATENLCTBA, COINPOBOXKIA-
oLIMe HCCaedyeMoe COOBITHE, KaKMMH Obl OTHANI®HHBIMH OT Ipej-
MeTa CAeJCTBEHHOINO HCCJEJOBaBHMsA OHH HH Kas3aJHuCh.

[IpakTuka checTBeHHOH paGoThl I'OBOPHT, YTO TaM, Ie COBep-
MIeHO NPECTYIJIEHHE, KPOMe KeDTBhl NPECTYNJeHHS H INPeCcTYIHHKA,
HeH3MEHHO HMEIOTCS MHOTOYHCJIeHHBIE «CBUIETEJH» — CHeIbI, pas-
TAYHBlE BeIléCTREHHBIE TOKasaTelbCTBa, CIOCOOHBIE NPH LOCTATOY-
HOM YMEHBb# ¥ BHHMAHHHK CJECHLOBATENI BHECTH B CaMoe 3alyTaHHOoe
[eJI0 H3BECTHYIO SACHOCTb.

[Ipecrynjienre BCerza CONPOBOXKIAIOT JHOO BHIHMBbIE, JHOO He-
BUAKMMBIE «CcBHpereqan», OT HCKYCCTBA CJELOBATENA 3ABHCHT HEDPeJ-
KO BEISIBHTH, COXPAHMTL M IpeACTaBUTb B CYA 3THX <«CBHAETeqeily,
J0 Kakof CTENeHH IpecTYIJeHHs, Taxe OKPYKEHHbIE TaHHCTBEH-
HOCTBIO M IIPEACTABNAIOIIMECH 3aralO4HbIMH, DPA3raJbiBAIOTCE C IO~
MOIbIO HEH3MEHHO CONYTCTBYIOHX KaXIAOMY TaKoMy COOBITHIO 06- -
CTOATENbCTB, NOKa3kiBaeT Neno o0 yOuiicrBe Ha o. Bpanreas mok-
ropa Byasdcoua. ’

210 yO6nicTBO COBeplIeHO ObLIO HA Jajlekod NOJIAPHOH 3KMMOBKeE,
B NYyTH, B NOJAPHYIO HOUb, KOLJA CBHICTENAMH 3TOTO IPECTyIe-
HUSA ObLIM 3aCTONODeHHBIE HAPTH H HECKONbKO e€3JOBHIX cofax.
OrcyTcTBHe CBHUAETENEH M 3aNApPATENBCTBO 0OBHHSeMEIX -— Crapie-
Ba ¥ CeMeHUyKa-— He IOMelland, ONHAaKO, DACKDPBITHMIO NpecTyIuIe-
HHS M YCTaHOBJCHHIO HCTHHBL 1.

O6bsacHenns, KaBaeMble Ha cyle JHOOBIM YYacTHHEOM Npolecca,
LOJOKHB! OBITH TILATEJbHO IPOBEpPeHEl IIyTEeM COMNOCTABJIEHHS HX
IPYyr C APYyroM (ecnd TakMX OOBsCHEHMH HeCKOJbKO H pasHoOro Xa-
paKTepa: OOBMHSEMOTO, CBHIETeJeH), C 3aKJIOUEHHEM SKCIePTH3EH
(ecqm TaKOBasl yUaCTBOBAJA B JieJle), C BElISCTBEHHBIMH I0Ka3aTe/Ib-
cTBaMid H T. O. OOBACHEHH Xe OCBHHAeMOTO HJM OTBeTUHKA ML OJIK-
Hbl NPOBEPATHCA C OCOOEHHOH TIIATENBLHOCTHIO B CHJIY HX SaHHTe-
PecOBaHHOCTH B HCXOXe JeJa B B CHJAY HX OCOO0Oro IOJOMNKEHUsS B
npouecce HWMEHHO KakK OOBHHSEMOIO MJH OTBETHHKA. IJTO BaXkHO
HMETb B BUAY KaK BCJGICTBHE OIIACHOCTH IIPH HEKPHTHIECKOM OTHO-
IeHHH K OODACHeHHUSM STHX JHIL COBEpIIEHHS CYAOM Cepbe3HHIX,
HHOTJa HeNONMpABUMBIX OIMGOK IO OTHOWEHHIO K CaMMM OOBHHAe-
MBIM, TaK H . BCJEJCTBHE OHNACHOCTH OCTABUTH IMOAJHHHBIX BHHOBHH-
KOB NPECTYIUIEHHS 'HePACKDLITEIMM, HEH30JIMPOBAHHBIME H HEHAKa-
3aHHBIMH. , ,

Hcropust cymefHuix ImpomeccOB 3HAeT HeMallo CJIYYaeB TaK Hashl-
Ba&MEIX CaMOOT'0BOPOB, COBEpHIaEMBIX OOBHHSAEMBIM IO BJIHSHHEM
CaMbIX pasHOOGpasHBIX MOTHBOB. B oZHHX caydasx oOBHHAEMbIA
npusHaer ce0d BHHOBHLIM B OOJiee JErkoM INPecTyIJeHyH, dTOOH
CKPHITL CBOE ydacTHe B O60Jee TAKEJOM NPECTYILIeHHAH, B JPYTHX

' Cu. «Crenorpadmueckuii - oryer mo neny Cemewgyka u Crapuesa», Bam. IJas-
cesMopnyTH, 1936. Heno caymasocs B Bepxosaom cyze PCOCP 16—23 wMasn
1936 r. O6 sToM fele GYMET CKASARO HHXE, B FdBe O KOCBEHHHX XOKasaTe/lb-
CTBAX. o
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cAydYadX OH 3TO- JejlaeT B UHTEPECaX COKPLITHS CBOUX COOOIUHMKOB,
B TPeTBHX — H3 Kakoro-nubo HHOro pacuera. Ka3ssecTBu caygaw,
KOT/ja ¥ BOBCE HEBUHOBHble B INPUINCHIBAEMOM HM IPeCTYILISHHH
NPH3HAIOTCA B TOM, 4ero OHHM He COBepLIAJH, YCTYyNas VBelleBaHHAM
cleloBaTelid, & HHOTMA ¥ Gojee rpyOBIM HADYIUSHHSAM CJeLCTReHHBI-
MH OprasaMH TpefoBanMil 3aKOHA, O0A3KIBAIOIIEro K OO0BEKTUBHOCTH
¥ JOOpPOCOBECTHOCTH B pacciemoBanmd feja. Mseectnw cayuad,
KOrga TpPU3BABIUME CBOK BHHY <«IPEeCTYNHHUKH» YIOPHO HaCTAHBAIOT
HA CBOMX IPH3HAHHAX HaXe OpH OTCYTCTBHH caMoro ¢akrta cosep-
IIIeHHUST NPEeCTYIJIEHHS i, |

He cayuaiiio nosToMy npasuna YrOJIOBHOT'C CYJONPOH3BOJACTEA
0cof60 TIIATENBHO CTPEMSTCA ONPENeTHTh IIOJIOXKEeHUE OOBHHAEMOTO
Kak Ha IIpeJBapUTEJNLHOM CJASICTBHM, TAK U Ha Cyle.

CoBeTcKoe npaBo, olpedenssa ofmue YCJIOBHS IPOHU3BOACTRA
npefBapHTEILHONO CCMCTBHA, obecliednBaeT OOBUHAGMOMY MOJHYIO
BO3MOYKHOCTb BCOBCTOPOHHEI'O BLISICHEHMS BCeX OOCTOSTENRCTB JeJa,
Ham 3akon TpeSyeT OT CJAGICTBHS BHIACHEHHSA HE TOJBKO YJHYAK0-
LMK, HO # ONPABABIBAIOIEX OGCTOSTENBCTB, OOCTOATENLCTB, He
TONBKO YCHIMBAIOLIMX, HO W CMArYAOIMX CTeleHb M XapakTep OT-
percTBeHHocTH obemusemoro (cr. 111 YVIIK PCPCP). 3akon Tpe-
6yer MOJHONO © BCSCTODOHHEIO pacCHefOBaHMs MAena, 3anpeluas
CIeOBATEO OTKA3bBAaThL OOBUHSAEMOMY (MM [OTeplueBIUEMYy) B
Lompoce CBHAeTeseH, 3KCNeproB, B COOMpaHMM XADYyTHMX JOKa3a-
NeJBCTB, ©CJH TOJBKO OfCTOSTENbCTBA, 00 YCTAHOBJEHHH KOTODBIX
OHH XOJaTalCTBYIOT, MOTYT HMETh- 3HaueHme AJA Mema (cr. 112
VIIK PCOCP),

Crarpa, 136 YIIK PCOCP cneunnanrgo OrosapuBaeT HELOMyCTH- -
MOCTb IJISl CJSACTBHA JOMOraThCs NOKA3aHMH HJM CO3HAHUS OOBH-
HSEMOTO IyTeM HACHJHS, YIpo3 M APYrux noaobHbix mep. Crarhbs
137 VIIK PCOCP Ttpebyer npouwsBOACTBA JONpoca OOBHHAEMBIX
IpHd CTEUSHHH HECKOJBKMX OOBHHSEMBIX MO OAHOMY JIeJy NOpO3Hb,
YTOOL! IPeAYIPEIMTE TakUM 06pasoM BOBMOMKHOCTB CTOBOPE MEXIY
HUMY. o |

OGeperas KawecTBO apeisapurTensHoro crexctsus, YIIK PCOCP
@ YTOJOBHO-TIPONECCYaIbHbE KOLEKCH JPYTHX COIOSHBIX DecIy6.mix
VCTaHABJIMBAIOT TpeOOBaHHe OGDBABNAT OOBAHIEMOMY 00 OKOHYa-
HEK CeNCTBHS C NPEAbABICHHEM &MYy BCETO CNEACTBEHHOTO NPOH3-
BOLCTBA, UTOOH OOBUHSIEMBIE MOT JONOJHHTD CJCJCTBHE TEMH HIM
npyramu Matepuanamu (cr. 206 YIIK PCOCP). |

Bce smu TpeGoBaHHsl HAllero Y LOVIOBHO-TIPONESCCYAJbHONG ‘KOJAeKca
HAMpaBJEHB! K OHOM IeJH — 00eCHeYHTb BO3MOKHYIO —NOJMHOTY
CTENCTBYS, HE CTABMTH CHENCTBHE W CYHA B KaKyw-NnGo 3aBHCH-
MOCTB OT o6pasa meficTeull oGBumRsgemoro. OOBWHSAEMBIH MOXET CO-
SHATHCH WM He COSHATHCS, HABATH NPABAMBEE AJH JDKMBEIE 00DbAC-

' & YgpecTrO neno Bypucos (Amrams), HMemakang (Ppasuasq), Bparymu (As-
cTpEs) B Hp. Psi npEMepoB EPEBELEH B MOHOrpapxm M. M. Tpoxsunckoro «06-
poHgeMbiity, M., 1996; cm. Tagxe C. BARTOpC KRE, CosHal#e NOACYAHMONO,
JOpunpaeckde sompocw», 1891, T, VIIL |
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HeHMS, YUaCTBOBATh B CIENCTBHM HJIM HE y4acTBOBATb, — OT 3TOID
HH B KaKOH MeDe He IOJIKHBI 3aBHCETH Hi X0H, CJEICTBHA, HH €ro
pesysbTaThi,

C napyrofl CTOpPOHBI, aKTHBHO€ YYaCTHE B CJENCTBHH OGBPIHIHEMO—
IO, HEpeIXO MpPOSBJSAIOLIEr0 CBOIO aKTHBHOCTb JJIS TOTO, UTOGH
c6UTh CAELACTBHE C I[PABUNLHOIO IYTH, 3a0yTaTh ¥ 3aMECTH. CJelnl
CBOEr0 MPEeCTYIUIHUSA, TOXe He HONKHO HH B KaKOH CTENeHH BJHSTH
Ha paccleJOBaHHe Jejia H CNeiCTBHS, OOA3aHHOIC JAEHCTBOBATH B
COOTBETCTBHH C COOCTBEHHRIM IJIAHOM CJeJCTBEHHBIX MEPONPHATHI,
C COSCTBEHHBIMH HHTEPEeCaMH, ONpelessIeMbIMH HCKJOUUTENLHO 33-
Ilayed BCECTOPOHHErO OCBeLIeHHA Aeaa, yCTaHOBJCHHS . cyHeCHOH
HCTHHBL.

[lostomy o6BuHAeMEIl B yronosmom npouecce HE JIOJXKEH pac-
CMaTpABATbCA KaK €IMHCTBEHHBIH H caanm LOCTOBEPHBI HCTOYHHK
3TOH HCTHHEL. f

Henb3st noaToMy npH3HATH npaBHJIbeIMH TaKyIO OpPraHH3amMio M
TaKoe HalpapJGHHE CJIeCTBHA, KOTOPhie OCHOBHYIO 33144y BUIAAT B
TOM, 4TOOHl NOJYYHTb O00SA3aTeJbHO «IpH3HATENbHbLIEY OOBICHEHUS
o6BuHgeMoro. Takas opraHusauusi C/JeNCTBUs, NPY KOTOPOH noxasa-
HH OOBUHAEMOrO OKAashIBAIOTCA TIJIaBHBIMM H — &LUe XYXe — €IHH-
CTBEHHBIMH YCTOSIMH BCEr0 CJeJCTBHA, CIOCOOHA IIOCTABUTH MNOJ,
yoap BCe I€JI0 B CJIy4ae U3MeHEHHsA oﬁs.uﬂﬂeMbIM CBOHX IIOKasaHMu#
HJIX OTKasa OT HHX.

HecoMmnenno, crnelcTBHe€ MOXeT TOJIBKO BHIHTDATh, €CJAH  eMy
viacTcsl CBecTH 06bACHEHHA OOBHHAEMOrO Ha YpPOBEHb OOBIYHOIO,
PANOBOro JOKa3aTEJbCTBA, YCTPaHeHHe KOTOPOro H3 JeJa HecIo-
CoOHO 0KazaTh CKOJIBKO-HHOYIb pelIaloLIero BJHAHHS HA I10J0XKe-
HHe ¥ YCTOHYMBOCTD OCHOBHEIX YCTAHOBJICHHHIX CJIEACTBUEM (AKTOB
M 0O6CTOATEJIHCTB.

OTO NONOKEHHe, KaK HAM KaxkeTcsl, sIBJIfeTcsS ONHHM U3 BaxkHel-
IMEX METOLOJOPHYECKHX INPABHJI, CTpOroe MNpHMeHEHHE KOTOPOTrO
- gpesBbldafiHo obneruaer 3afaud  CJSNCTBHS, YCKOPSeT pasBHTHE
CNENCTBEHHBIX NEHCTBHH H TapaHTHPYeT CJAeJCTBHIO 3SHAUHATEJBHO
GoJblIHMli yCIexX, YeM STO MOKeT ObITb HpH OTKase OT PYKOBOJCTBA
3THUM [PABUJIOM.

OnHako He clelyeT 3TO NIPaBHIO TOHHMMATh aGCTPaKTHO, OTBUIe-
KasCh OT KOHKPETHHIX Oco0eHHOCTeH TOro MaM IpYyroro yroJoBHO-
ro nena, oco0eHHO XKe TaKOTO, B KOTOPOM YUaCTBYET HECKOJBKO
OOBHHSIEMBIX, CBSI3AHHLIX K TOMY e IPYr C APYyroM B KayecTBe CO-
OGLIHUKOB, B Taxux ngesax BonpoC 00 OTHOIIEHHH K OOBACHEHHSM
OOBHHAEMbIX, B YaCTHOCTH K TaKMM HX OOBSACHEHHSM, KOTOPHIMH OHA
U306/IM4al0T CBOHX COOGUIHMKOB, COYYAaCTHUKOB OGLIEro IIpecTymJie-
HUs, MOJKEH DeIUAThCA ¢ YUeTOM BCero cBoeoOpasusl TakHX OLeJ —
AeJl 0 3aroBopax, O OPECTYNHLIX COOGIEecTBax, B YaCTHOCTH, el
. 00 aHTHCOBETCKHX, KOHTPPEBOJIOUHOHHBIX OpraHu3allMax W rpynnax.

B Ttakmx npomeccax TakXKe 06f3aTesbHA BO3MOXKHO GoJjee Tia-
TeJbHAsl NOBEPKa BCeX OOCTOATENbCTB [E€M3, — [0BepKa, KOHTPOJIH~
pyiomaa camele 00bsacHeHUs OOBUHSeMBIX. Ho o6bsacuenuss oGBuHSA-
€MBIX B TaKOro poja Jejax HeusbexHo HpuoOpeTaloT XapakTep H
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3HAYeHWe OCHOBHBIX OKa3aTeJbCTB, BAXKHEHNIMX, pelllaouiux NOKa-
3aTEJBCTB. ODTO OOBACHAETCS CAMHMH OCODEHHOCTSIMH 3THX 06CTOH-
TeJbCTB, OCOBEHHOCTAMH HX IOPUAHYECKON NpPHPOALL.

B cBoeil ofBunMTeNbHOH peud MO HeNy aHTHCOBETCKOTO TPOf-
KRCTCKOTO  IEHTPa, pacCMaTpuBasl JOKa3aTeNbCTB2, COOpaHHBIE
CJIEICTBHEM TPOTHB OOBHHABIIMXCA IO 3TOMY JGNY TPOUKHCTCKHX
3arOBOPIIHKOB, OOBHUHHTENbL YKa3wblBaJd MO 3TOMY BOMNpOCY, YTO Xa-
paKTep 3THX JQKa3aTeJbCTB IIPENOINpeNe/]seTC XapaKTepoM CaMoro
nema. Kak HM3BeCTHO, MOKA3aTeJLCTBA CO3AIOTCA  MPECTYIJICHHEM,
a 9T0 OOSI3LIBAeT CJeACTBYHE UCXOLWETH H3 TOr'O MaTepHasia, KOTOpHIf
gMeeTCcss B AelCTBUTENBHOCTHW, YYHTHIBAS BCe OT/HYHTENbHBIE Ka-
JecTBa 3STOrO MaTepuasa.

Kakne Tpe6oBanus B HeNax O 3aroBopax CIEAYyeT Npel’bsSBHTH K
IOKasaTeascTBaM BoobOLIe, K oOBACHeHHAM OOBHHAeMBIX KaK [0-
Ka3aTeJbCTBY B YaCTHOCTH?

B npomecce no zenv aHTHCOBETCKOTO TPODKHMCTCKOTO UeHTpa 06-
BHHHTEJb roBopund: «Hensss TpeGosath, ¥TO6H B OenaX O 3aroBo-
pe, 0 TOCYJAapCTBEHHOM MNEPEBOPOTE MbI NMOAXONHNH C TOUKH 3PEHHS
TOro——mnafiTe HaM [POTOKOJEI, TOCTAHOBISKNS, NalTe UNeHCKHE KHHXK-
KM, nafiTe HOMepa BaIUX YNeHCKUX OHJIETOB) HeNb3s TpefoBaTh, 4TO-
6bl 3arOBOPIIMKM COBEPLIANM 3aroBOP IO YAOCTOBEPEHHIO HX NPECTyI-
HO¥ MesTeJLHOCTH B HOTapHalnsHOM Tmopsinke. Hu oauH 31paBOMBI-
CASAWUY YellOBeK He MOMXKET TaK CTARHTH BONPOC B JeJiaXx O ToCy-
papcTBeHHOM 3aropope. [a, v Hac Ha 3TOT CYET UMEeTCs psl AO-
gymenToB. Ho ecan Gul HX ¥ He OblIO, MBH BCe DaBHO CUMTanM Obl
ce6s BIpaBe NPENbABJIATE OGBHEEGHHME Ha OCHOBE NOKasaHHH # 06b-
gCHeHUHl OOBHHSEMBIX H CBUAETENER H, eCJH XOTHTE, KOCBEHHHIX
yImK...». Y majeme: «Msl nMeeM B BHIY Rajee TOKa3aHus OOBHHS-
eMBIX, KOTOphle H camu 1o cefe NpeCTaBJSIOT IpoMaiHeidnlee 1o-
Ka3aTeJnCTREHHOe 3HauenHe, B npouecce, Korxa ONXHEM M3 JOKasa-
TENbCTE SBJSACH ITOKA3aHUA CaMHX OOBHHSEMBIX, MBI He OTDAHMYH-
BAJIACH TEM, UTO CYXA BHICIYIIHBAJ TOJBKO 0ObSiCHOHUS OOBHHAEMBIX?
BCEMH BOSMOXKHBIMAR ® AOCTYNHLIMH HaM CPeXCTBAMH MBI NPOBEDAJH
9T o0DbacHenud., §1 HmoJskeH CKasaTh, 9TO 370 MB! 3heCh JeJajH CO
peefi 06BEeKTHBHON NOGPOCOBECTHOCTHIO H CO BCEH BO3MOXHON TN
TEJILROCTRIO L. '

TakuM 06pa3oM, B JeJaXx O 3aroBopax ¥ APYTHX NONOCHHIX Ae-
JaXx BOIpOC 06 OTHOUIGHMH K NOKaBaHusAM OOGBHHAEMOro JOJKeH
6HITh IOCTaBJeH € Oco00f OCTODOMKHOCTBIO KaK B CMBIC/ MX TpH-
SHAHKS B KAyecTBe AOKA3aTeJbCTBA, TaK ¥ B CMBICJE OTPHIAHHA 32
HWMH STOTO KauecTBa. IIpx Bcefl OCTODOXHOCTH NOCTAHOBKH 3TOTO
BONpOCA BeJb3s He IPU3HAT: B TAKOTO POJia HeJiax CaMoCTOSTENb:
BOrO 3HAUEHHS 3ITOTO BHIAA' HOKA3aTEJHCTB, ‘ | '

Komeuno, B TONOGHOrO poja JesaX, Kak H BooOme B Jemax
¢ HeCKOJILKUMH OOBUHSEMBIMH, MOXKET UMETh MECTO TaK Ha3bIBaEMBbIX
OTOBOp, JIOXKHOE NoKasaHue, ABJSIOIIHECA CJIEICTBHCM 60 oMb+
KH, JJU6O yMEICJA. e e

s Bumuucknf, Cyse6ase pesn, M., IOpmamar, 1938, crp. 442, 443.
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Orosop — 3T0 onacHelilllee CpeIcTBO B pDyKax OOBHHIEMOTo,
onacyelimiee OpyAHEe NPOTHE NPABOCYHUA. DTO, KAK ONDPELEH] €ro
npod. Branumupos, «..MYTHBIE HCTOYHHK — YeplaTh H3 HEro cJje-
AYeT OCTODOXHO, H OIMEHKa OOCTOBEPHOCTH €r0 CJIOXHA» i,

Ho B pyxax cleICTBHsl, BHUMAaTeJbHO H YMEJIO TNOIb3YIOULErocs
CPeLCTBAMH HCCJIELOBAHHUS, OTOBOP TEpAET CBOK OCTPOTY H omac-
Hocthb. IlosBoasio ce6Ge BHOBb OODAaTUTBCA IO STOMY BOIPOCY X
MaTepHasiaM cyneGHOro Iipouecca Io JAedy AaHTHCOBETCKOrO TpOIl-
KRCTCKOT'O IeHTDA.

«Jlms TOro 4TOGH OT/IMYHTH NPAaBAY OT JDKH Ha CyHe, — IOBODHJ
B CBOEH OOBUHHTENBHOH peyn Oo6BHHHTEJb, — JOCTATOYHO, KOHEUHO,
CymeHCKOro OnNbITa, M KaXIBIH CYAbs, KaXAbH NPOKYpPOp H 3alUT-
HUK, KOTODBIe INIPOBEJH He ONHH HeCATOK [POLECCOB, 3HAKT, KOria
OOBHHAEMBIE TOBOPUT INPaBAY H KOTA2 OH YXOAUT OT STOX UpaBiel
B KakKHX Obl TO HHM Owlsio uessx. Ho momycTuM, 4UTO mOKasamus of-
BHHSIEMBIX HE MOTYT CJIYXUTh YOEAMTENBHBIMH NOKA3aTeIbCTBaMH,
Torza Hamo OoTBeTHTh Ha HECKOJBKO BONPOCOB, KaK TpebyeT OT Hac
HayKa YTOJIQBHOTO Ipoumecca. BEcim 5T# 00DbACHERMS HE COOTBeT-
CTBYIOT NeNUCTBMTEMBLHOCTH, TOTZA 3TO €CTh TO, YTO HAa3bIBaeTCH B
HayKe OTOBOPOM. A eCJH 5TO OTOBOP, TO HANO OOBACHHUTH NDHURHED
5TOr0 OT'OBOPA. IDTH NPUYHHBI MOTYT ObITh pas3muuHn. Hamo mnoka-
3aTh, UMEIOTCA JIH HAJHIO 3TH NPUYUHBEL. 2DT0 MoXeT OplTh JIHYHag
BBIMOMA, JIHYHBIH pacyeT, 3TO XKeJlaHue KOMY-HHOYIL OTOMCTHTH
B 7. X. Bor ecow c 3Toll TOUKM 3peHMA NOLOUTH K [eJy, KoTopoe
paspeilaeTcs 3mech, TO BBl B CBOeH COBEIATENbHOH XKOMHATE LOJK-
Hul OyJeTe TakiKe NDpOaHANM3UPOBATE 3THM IIOKAasaHus, JaTh cefe OT-
YeT B TOM, HACKOJbKO yOeNUTeJbHBl JMYHBIE IIPH3HAHUA OOBHHSE-
MBIX, BbI oﬁaa:amm Oynere mepel cobol0 IIOCTABHTL BOIPOC M O MO-
THBAX TeX HJIM HHBIX TTOKA32BUH IIONCYIUMBIX WM cBuaetened. O6-
CTOATEILCTBA NAHHONO Heja, NPOBEPeHHLIE 30eCh CO BCed BOSMOXK-
HOH TIIATEJIBHOCTBIO, yOeIUTEIbHO MOATBEPXKAAIOT TO, UTO IOBOPH-
I¥ 3fech oOBuEAeMble, HerT HWKakMX OCHOBaHHH JOIYCKATb, YTO
[TaraxoB He gmeH ueHTpa, wro Pamex He -6bl1 HA AHIIOMATHIECKHX
IpHeMax W He rosopun ¢ rocnonuroM K. mm ¢ rocnoamsoM X., MJIH
C KakuM-HUOYZbh APYTHM DOCIOIZHMHOM, — KaK €ro TaM 3BaTh, — YTO
OH ¢ DyxapuHEIM He KODMHJ <SHUHHIEH ¢ KON6acofi» KaKHX-TO IDH-
eXaBlINX Heo(HHHANHLHO K HeMy JHI, 9To COKOJHHMKOB He Pasrosa-

HBaJl C KaKHM-TO HpPEJCTABHTENEM, «BH3UDPYS MAHZAT TpPOUKOMY,
Ece TO, UTO TOBOPHAM OHH 00 HX HNEATEJBHOCTH, IPDOBEPEHO 3KCIEP-
TH30H, TIPEBAPUTEALHEIM TONPOCOM, MPH3HAHHSAMH H IIOKa3aHHSIMH H
BCE 3TO HE MOKET NMOAJENKATh KakKoMy OH TO HH OBIJIO COMHEHHIO.

.Sl cumraro, uWro Bce 3TH OGCTOSTENBCTBA NO3BOJISIOT YTBEPKAATS;
4To B HalleM HaCcTOSIEM CYXeGHOM NpOHecce ecyM eCTh HeIoCTa-
TOK, TO HEJOCTAaTOK HE B TOM, YTO OOBUWHSeMEHle CKa3alH SHeCh BCE,
YTO OHHM CHOENAIH, a YTO OGBHHEEMBbIe BCe-TaKH N0 KOHIA He paccKar
3aJ¥ BCEMO TOIO, 4TO OHHM CHeJaVlHd, YTO OHM COBEpPIIHJIH npcrma
COBETCKOTO FOCYAaPCTBA.

1 Bzg,la LEME pon, Vtxerme 06 yronoa'aux .moxaearemcmax, GIJ;B, : 1-9'!0.
CTP v f o
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Ho Msl MMeeM, TOBapHIUM CYABbH, TAKOH NIpEHMEpP H B NpOIIENLINX
POMeCCaX, — U 5 MPOWIy BAC HMETh STO B BHIY W NPH OKOHTATEND-
HOH OlLEeHKe TeX INOCJAeNHMX CJIOB, KOTOPhiE NPOHAYT nepel BaMH
yepes HECKOJBKO 4YacoB. 51 HANOMHIO BaM O TOM, Kak, CKaXeM, IO
deny O6BeIHMHEHHOIO TPOUKUCTCKO-3WHOBEEBCKOTO UEHTPa HEKOTO-
pble OOBHHSIEMEIE KJAJHCH BOT 3[€Ch, Ha 3THX Ke CaMbix CKaMbsiX
B CBOMX TIOCJI@IHHX CJIOBAX, — OXHM IIpOCs, IpYyTHe He npocs ITo-
IaAbl, — 4TO OHHU TOBOPAT BCIO NpaBAy, 9TO OHHM CKasajH BCe, 4TO
y BHX 32 AYLIOK HHYero He OcTajoCh MPOTHB pafouero Kiacca, Npo-
THB Halllero Hapoda, NPOTHB Halledl CTpadel. A MOTOM, KOTHa CTald
pacnyThIBATh BCE Hafibllle M Jasbille 3TH OTBDATHTE/bHbIE KJIyOKH
Yy LOBUIHEIX, COBEPINOHHBIX MMM NDECTYIJICHHH, MBI HA KaXIO0M
mary oOHapyXHBaMM JOXKb H OOMaH 3THX JIOLeH, yXe OLHOH HO-
- po¥, CTOABILIHX B MOTHIE, |

Ecid MOMHO CKasaTh O HEIOCTATKAX MaHHOTO Ipoliecca, TO
3TOT HENOCTATOK f BHXY TOJBKO B oXHoM: s ybexueH, 410 00-
BUHSEMble HEe CKa3aj¥ U MOJOBHHBI BCeH TOH IpaBiAbl, KOTOpas CO-
CTABJAET KOLIMADHYIO IIOBECTH MX CTPAalIHBIX BJI0JEsHHH NPOTHB
Halle CTpambl, IPOTHB Hallel BeJMKON DPONHHBI!» 1. .

Tak JoJIKEeH CTaBHThCA, MO MOeMy MHEHHIO, BONpoc 00 OueHKe
Hokasanuit OOBUHAEMOro Kaxk OXHOTO M3 BUIOB CyNeOHBIX MOKa-
3aTeJbCTB. :

CrencTede H CyX RLOJIKEBI CUATATBCA € TaKUMHU haxTamu, Kak
IPETBOPCTBO, XHTPOCTb, NPAMOH O6MaH, HCIOJB3YeMBIMH OGBHHAE-
MBEIMH B IIeJSIX CAMOSALIHTH. B NPOTHBOMOJOMKHOCTD AHIVIMICKOMY
IpaBy, YrposKawoiemMy OGBHESeMOMY, MOLOGHO CBUIETEIO, 33 JIOXK-
Hble [OKa3aHus Iepel CyAOM OTBETCTBEHHOCTBIO KaK 3a KJATBO-
npecrynnerne (Evidence Act, 1898), coBerckoe NpaBo He NPHPAB-
AWUBAET OOBHHSAEMOro K CBHIETENI0 M He YTPOXKaeT eMy YTrOoJOBHOHU
gapoft 3a JOXKb HAa CyAe M CaeicTBHHM. Fo copeTcKoe NpaBo pac-
CMATpHBAET I[IOKA32HMA OOBMHAEMOTO Kak OCOOhI BHMI J10Kasa-
TeIbCTB, Kak 570 npamo ciaenyer u3 cr. 58 VIIK PCOCP u ana-
JIOTHUHEIX el cTaTell YroJIOBHO-NPOIECCYanbHBIX KONEKCOB APYrHX
. COIO3HBIX pecrmyOuK. ,

CBoeo6pasue 3TOTO <«BHJA JOKA3aTEJLCTB» OOBACHAETCA €INe H
TeM, UTO OOBUHSEMBLIA He TOJBKO NPeJCTaBisieT CyAy U CHEACTBHIO
J0KA3aTeNbCTBa, HO ¥ KODPeKTHPYET, NONOJHSET HIMM OIpOBEpTaeT
Apyrue nokasarenbcTBa, Orcioga — pAX NPaB@BBIX YCJIOBUE, pAX
. GPOLIECCYAJBHBIX NPaBUJl, PETYMPYIONIHX IOQJIOKEHHE 0OBHHAEMOTO
‘B _mpomecce (mpapo, HalpuMep, Ha NpHHECEHHE ®anof Ho NOBOLY
CAeNCTBEHHBIX NeHCTBHN, HapylWIALIMX 3aKOH H HHTEpeCH OOBHHA-
eMOro, IIpaBO Ha O3HAKOMJEHHE CO CJICJCTBEHHEIM NPOH3BOACTBOM,
npaBo  JONOJNHEHHS CJECTBAS, TPeNDABICHHA  JOKaSATEIbCTS
w T A)2

1 BHmMAEBCKHH, Cyle6nme peun, M. IOpmsmar, 1938, cTp. 443—444.

2 T'osops o6 OGBHHSiEMOM, £ HZ JZeJalo 37eCh OTIHUAA OT 10 Z03peBaeMoro.
C TOUKA 3peHAs WACTOYHEKA JOKASATENbCTH PASEMAR MENIY HEMR EeT (eM,
cr. or. 1018 102 VIIK PC®CP). Bonpoc © HONO3PEBAEMOM KaK IPOHECCYAb-
Holt ¢urype B mamedl JATepaType Bo3OyXKAaeT 32 NOCNELHEE [OXL CHODEL. EnxBa
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Hanmenenne O6GBHEAEMOrO [poLecCyaJbHBIMH TIDABAMH HABJIAETCH
Ype3BHIUAfHO BAXKHBIM C TOYKH 3PEHHsI MHTEPECOB He TOJBKO 00BH-
HAEMOTO, HO M CaMOro TOCyAapcTBa, C TOYKH 3DEeHHA HHTEPecoB
[PaBOCY AN, -

[TonoxkeHne OOBHHSEMOTO B TpOIecCe He TOJBKO B KauyecTse
ero 0o0beKTa, HO M B KauecTpe cyObekTa MpOUEeCCYas bHEIX Npas —
OIHO M3 BaXXHEHINMX YyCJaOBHH, OOeCHeuYMBAOUINX [I0Ka3aHHAM o6-
BUHAEMOTO 3HAYeHWE CyLeGHOTO MAOKa3aTelbCTBa.

Ananorrunoe 3HAYeHHE NPUHALJEIKHT OCDBACHEHHAM Ha CyHe O7-
BETYMKA MJM HCTIA. B 3TOM OTHOLIEHWH COBETCKOe IIpaBO He ycTa-

' HABJHMBAeT AN Cyha HHKaKUX 00s3aTeNbHBIX IPABUJI OUEHKH STHX
06BACHENHY B KauecTBe JI0KasaTeshcTB. ClenaHHBIE B CyNe CTo-
poHaMy MDH3HAHWA OLEHWBAIOTCH HAIUMM CYLOM TI0 BHYTDPEHHeMY
VOeKIEHHIO ¥ HUKaKOU NpPefyCTaHOBJIEHHOH 33aKOHOM CHJBI He KMe-
0T. B cayuae, HanpuMep, TNPH3HAHHA OTBETUHKOM NpeLbSABISHHOTO
X HeMy HCKa Cyn He 00a3aH BBIHECTH peEILeHHe, COOTBETCTBYIOLIEE
aromy npusmauuio. Hcxons u3 oOs3aHROCTH BLIACHEHHS JeHCTBH-
TeJbHBIX OTHOWIEHHH MeXAY TXYIIUMHCA, KaK 3TO YCTAHOBJEHO
cr. 5 TTIK PCOCP ® CcOOTBETCTBYIOIIMMU CTATHAMH I'DaXIaHCKHX
NPOLECCYaNbEBIX KOLEKCOB APYIAX COIO3HEIX: PeCnyOMMK, CYyA MO-
*eT OTBEPTHYThb NpH3HAHME OTBETYMKA B KaueCTBe OCHOBAHHS CBOE-
ro pellleHus ¥ MOCTAHOBHTh MHOE pellleHMe, YeM 3TO BHITEKANO Obl
M3 COeNaHHOTO OTBETYHKOM NpH3HaHHA. ‘

I'paxmaHCcKue NpOLECCyalbHEle KOMEeKChl COIOSHBIX DecnybumK me
3HAJOT NpABUJA, AWAJOTHYHOrO TpegycMoTpesHoMy <r. 282 VYIIK
PCOCP ¥ COOTBETCTBYIOIIHMHE €l CTaThAMH YrOJOBHO-NPOIECCYalb-
HbIX KOIEKCOB ADYTHX COIO3HBIX pecrnyOauK, NIO3BOJAIOIIETD CYAY
IpH NPH3HAHMA IOACYZMMLIM TIPABHJIBHEIM —TIPENBIBIEHHOTO eMy
o6BHHEHHS] He IPOM3BOAHTHL CYReOHOMO CJASACTBHS U HEIOCPencT-
BeHHO NepeHTH K NpeHMAM CTOpOH. TeM He MeHee IDH HAMMUMHM
NpU3HAHYS HCKA OTBETUHKOM ‘TPaXKAaHCKME CyJ TakXke BIpaBe Ie-
peHTH NpAMO K TNpPEHHAM CTODOH.

fcHo TakxKe, YTO CYJ MOXKeT TIDHHSTL HJM OTBEPrHYTH TIpH3HA-
HHe OTBETYHKa JH60 IOJHOCTHI, JHG0 B KakKoH-1uOQ 9acTH, COOT-
BEeTCTBeHHO OTPAHHYHB WM pacIlUPHB PaMKH CYyAeOHOTO CJ€ICTBHSL.
CoBeTCKOe T'paxKAaHCKO-TIPONeCccyalbHOE IIPaBO CTOHT, TaKuM ©00-
pasoM, Ha [OSHIKAX, NPOTHBONOJOXKHBIX, HalpuMep, ¢GpaHNY3CKOMY
Tpax TaHCKOMY INIPaBy, ONMDAIONIEMYCSl Ha TEOPHIO TaK HasbiBaeMoH
Hel1eJHUMOCTH NPH3HAHHHL, B CHIy KOTOPOH NpHU3HAHHE
ITH60 TONHOCTRIO NTPHHHAMAETCA 34 OCHOBY peIIEHHs, JHOOo IIOJ:
HOCTBIO OTBEPraeTcs, . -

JE NPaBHJBLHO MPSNJIOKEHre BORCE WOKJIIOYUTE H3 MPONECcCYaNbHEOro IpaBa dTO
NOHATHE, Kax 3To sammmaeT npot. Crporosuu (cM. <«YrosoBauit npoleccs,
1938, ctp. 136). [TomospeBaeMulli — TOT, Ha KOO NalaeT MOIO3pPEHHe TPH YCJIO-
BUstX, yxasasHuX B ¢T, 100 YTIK PCOCP m B cOoOTBEeTCTBYIOLIAX <TAThAX Yro-
J0BHO-NPOUECCYANBHEIX KOJEKCOB IPYTHX COIO3HHX pecnyOJamk. 3aMeRa CJ0Ba
<NONO3PEeBAGMbIl» CI0OBOM <«CBHAeTeNbp» HHUErO, pasyMeeTcs, He H3MEHHT B Cyle-
' cTBe pesia, Kak omuGouno pymaer upod. Crporoswu. [pyroft Bomnpoc — 0 HeO-
OYCTHMOCTA 3aYHCAATh B «MONO3peBaeMHEr» rpaxkiad 6e3 MOCTATOUHRHX & TOMY
ocrosaBuil. Ho 5To Zeno yeKke He 3aKOHZ H HIpaBa, a TakTa @ MPAKTHKY,
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b. CRunerteadpcKue NMOKAa3aRAS.

CBrieTesbCKHE NIOKA3aHAA — OXMH H3 HauboJee JPEBHHX M pac-
NPOCTpaHeHHBIX BHEOB CYHeOHBIX [o0KasaTedabcTB. Her HM OnHOH
CHCTEMB! [ OKa3aTeJbCTB, KOTODas He OTBOAMJA OBl CBHAETEJHCKHM
moKa3auuaM OoJiee UM MeHee TPOYHOTO MECTa Cpexd BCeX JIPYrHX
BEIOB AoKasarenbcTB. M 5T0 BOOAHE NOHATHO, TaK Kak XHBOE
CJIOBO HENOCPeACTBEHHOrO OUYeBHALA COOBITHS, CNOKOHHO H 06b-
eKTHBHO I[IOBECTBYIOUIEro CJEICTBHIO H CyAy 00 oOCTOfTeNbCTBaX
sTOr0 COORITHA, O IpecTynHMKe, 06 OOCTAHOBKE IIPECTyNJIeHHS
B T. O., He MOXeT He MMETb IDOMANHOI0 3HAUEHUA HJi CyaeOHOTO
pelleBu .

CBHAeTeNbCKHE NOKa3aHAS—3TO BaXKHEHIUee CPeICTBO PACKPHITHSA
TafiHbl COBEPIIHBIISrOCH INPECTYIIeHHS, CBHAETENb — 3TO BaXKHEH-
muf HCTOUHHK (GOPMMPOBAHHA BHYTDECHHEro cyleHckoro yo6expe-
HHSA, OCHOBBl BCEr0 COBPEMEHHOrO CYIONPOH3BOXCTBA.

CBueTebCTBOBAHME Ha CJENCTBHA M TIePEN CYNOM — 3TO BaXK-
HeHIllag rocylnapcTBeHHAsi 00S3aHHOCTb M OOUIECTBEHHBIH HOJr Ye-
NOBEKa ¥ IPaKJaHWHA, HepeIKO CONPSAMKEHHBle CO 3HAYHTENBHBIMH
TPYZHOCTAMH M ONACHOCTSMH.

Tax CMOTDHT Ha CBHJIETENbCKYIO OOS3aHHOCTH 34aKOH, Npecnefy-
IONUE HE TOJMLKO TeX, KTO HeJoOpOCOBECTHO OTHOCHTCH X BRIMMOJI-
HeHHI0 3TOH CBOeH O00A3aHHOCTH (JIXKeCBHAETEJNLCTBO), HO ¥ TexX,
KTO MO TeM HJI¥ HHEIM MOTHBAM YKJOHSETCS OT fBKM K CNeACTBHIO
B CYLy, OT Jaud MOKA3aHMH Yy OPTraHOB pacCleLOBaHHS HJH B CY-
et : -

Takoe OTHOIIEHMe K CBHIETENBCKUM IOKA33aHUAM COBPEMEHHOTO
3aKOHOHNATeJBCTBA H CYAeOHOH NPaKTHKH 10 MOCIEJHENO BpPEMEHH
(no konnma XIX Beka— mauama XX Beka) OGDBSACHANOCH. YBEPEHHO-
CTBIO KaK B 0e30omuboyHOCTH NOKa3aHWA cBUIeTeNled, B HauboJb-
el 06LEXKTHRHOCTH ¥ JOCTOBEPHOCTH HX .BHEYATJeNHH, ¢ ONHOH
CTODOHBI, TaK W B HNPAaBHJLHOCTH TMEPENaYH CBHAETENSIMH 3THX BIe-
yaTaeHul CHeNCTBUIO H CYAY, € APYToil

[TosToMy-TO CTapoe Npaso MNPOTHBOTIOCTABIANG CBHIAETENA, HAto-
fIerc MOoKa3aHMA Ha OCHOBAaHHM M 4 H bl X BOCHPUATHIH, CBHIETEIO,
KawlleMy I[M0Ka3aHdf CO C/OB JPYTHUX,— NMpaBUJIO, JOBELeHHOE 0
CBOEro JIOUHUECKOTO Ipelena aHTJIHHACKOH M0Kas3saTeNhCTBEHHOH CH-
creMofl, peludTeNbHO OTBeprapomefl Tax maswiBaemoe hearsay .

' Pycckoe IODEBOJIONHOHHOE IIpaBo u3berno 5TOH KpaiHOCTH,
IONYCTHB B H3BECTHHIX NpefeNaX CBHIETEIbCTBO IO CAYXY. DTHMH
mpefiesiaMy SIBJIIENCS BO3MOMKHOCTD IPOBEPKH HCTOYHMKA MOKA3aHHH
no cayxam 3, '

1 CM. cr. 60 YVIIK PCOCP m cOOTBETCTBYIOIIHE CTaThH YIrOJOBHO-IPORECCY-
aJILEHX KOXeXCOB JAPYTHX COISHHX pecuyOGmEk.

® Cm. rnasy IIL

8 CraTbg 718 YeTaa YroJOBHOTO CVAONPOH3BORCIRA rnacmaa: «Jlompoc Ha-
UMRaeTCH UPENJIOKEHmEM CBHAETENI0 DAaccKa3aTh BCE, YTO €MY HSBECTRO IO
fely, -Ee NpEMeABasd oGCTOATENLCTB INOCTOPOHEHX #® Ee MOBTOPAR CJIYXOB, He-
USBECTHO OT KOTO ECXOXAZAX®.
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IleficTBYIONIEE COBETCKOE MPABO NEPKHUTCS 2HAJOTMYHOIO IIPaBH-
na: B OCHOBY CBHIETENbCKOTO NOKA32aHHS NOJKHO ObITh IMOJIOXKEHO
TO, YTO JHYHO H3BecTHo cBuierenmio. CoofluieHHe CcBeLeHHH, He
NMHUHO eMy H3BECTHbIX, ONHAKO, HE HCKJIOYEHO; B 3TOM CJyyae
JomKeH ObITh YKA3aH MCTOUYHMK 3THX CBeJeHui 1.

ABTODHTETHOCTD CBHIETEILCKUMX I[IOKA3aHWH TIPE3IOMHDYeTCa  no-
GPOCOBECTHOCTBIO # CHOCOGHOCTHIO CBHETENIEH INPABHIBHO BOCIPH-
HEMAaTe H TepenaBaTh BOCIPHHMMaeMBle BredaTneHHs, Caumeress
MpeAmoNIaraeTcsl 06JafaloUiMM BCEMH HEOOXONHUMBIMH AJS  STOro
QHSMYECKHMY H NCHXMYGCKUMH CBOHCTBAMU: HOPMAaJLHO Da3BHUTHIMK
opraHaMu UYBCTB, HOPMAJbHO# IICHXHWKOH X HOPMAaJbHBIM YMCTBEH-
HBHIM Da3BHTHEM. |

Jronu, He of6manaroIiye STHME KaueCTBaMH, He MOTYT OBITh CBH-
getensvu., YIIK PCOCP no asroMy MOBOLY NPSAMO rosopuT: «He
MOT'YT GBLITH BBISEIBAGMBl H JONpAIlHBAaeMbl B KauecTBe CBHAeTENel:
..2) .anua, KoTophie BBUAY CBOHX (QUSHYECKHAX W TICHXHYCCKHX He-
JOCTATKOB HE CNOCOOHBI NPABMALHO BOCIPHHMMAThL WMMEJOLLME 3Ha-

yeHwe MO NeJy ABJEHHA H JaBaTh O HHX [PaBHJbHBIE TOKa3aHM»
(ct. 61)2

HecMoTps HA pasm¥uHOTO PONA OTPAaHHUSHHA Kpyra JML, NpuUsHa-
BaEMBIX CIIOCOGHBIMM X CBUIAETENMBCTBY (KpOME YKa3aHHBIX BbILUE,
WCKJIOYAIOTCA B PAasHbIX. CTPaHax: CBAUIEHHHKH - 10 NOBOAY ¢ak-
TOB, CTaBIIMNX MM H3BECTHLIMH Ha MCHIOBEAH; ITOBEDPEHHBIE — 110
baxTaM, IOBEDEHHEIM HM HX KJHEHTaMH; DasJHYHBIE TOJKHOCTHbIE
THMUua ¥ ITp.), CBHIETE/NbCKHE IOKA3aHHs fABNAIOTCA HamboJee YacTO
BCTPEURIOLIIMMCSA BHAOM HOKA3aTEJbCTB.

1 CMm. cr. 285 VK PCOCP # cOOTBeTCTBYIOIIHE CTaThH YIOJIOBHO-HpOILEC-
CYANbHHX KONEKCOB IAPYr¥X COWBHEX pecuyGmux. B xommenTapmd |k YIIK
PC®CP npod. INonsrckoro u JIo6iHCKOro CT. 285 ToJKyeTcs 6ogee UIMPOKO,
YeM 3TO MONYCKAETCH CMBIC/IOM 3aKoHa. Henhaa COMNIACHTRCH C KOMMEHTapHAMH,
Y70 B KAUSCTBE MCTOYHHKA CBAIETENLCTBOBAHAA IO CIYXY MOCKET ObTh VEasam.
BUJ JEIlA, SABWBILIErOCsd TaKdM WCTOYHMKOM, Oe3 ykasaHus ero (QaMuIdH HId
uMenn. B Takofi ofmelt dopMe 5TO YMO3aKIOUenMe HeNpaBUJABHO. MOXKHO
oGofTECh Oe3 yxasamufa GaMHJI¥R HIE HMEHH TaXO0l'0 JHma B TOM chaydae, KOrfa
K3 OHNHCARMN eT0 <«BAJAa» CIACICTBAI0O B CyIy OyIeT fCHO, 0 KOM HMERNHO HAeT
peus, H KOrAa, cJIeXoBATENHHO, HCTOURMK MOXKeT OHTb JOTPONIEH CREACTBEHHH:
MP HJIE CyXeOHHMY opragamMi. B mpoTHBHOM clygae CCHIKA CBHAQTENA MO CIYXY
Ha OJUH TOJNBKO <«BHEI» HeIONMyCTHMA.

* Pycckoe IOPEBONIOECHHOE ITPOLECCYANLHOEe FIPaBO He JMONYCKalo K CRAIE-
TeJLCTBY Ge3YMHHX H CyMacmeQmeEX, HONYyCKaNo X CEELeTelbCTBY, HO He NOX
npucsarod, craGoyMEmX. K cBEZeTeNnCTBY HONYCKANHCh M IbAHBIE, ECJAR OBY
CHAH CIMOCOOHH OTBOYATh HA IpeXhARJEHHHe BONPOCH (YCT4B YIONOBHOIO CYHO:
npomasojcTBa, ¢r. cr. 704, 706 B mp.). -

ApcrpufickuHit YeTaB YroJIOBHOTC CYZAONPOH3BOACTBA YCTPAHS] OT CRHEAETENbe
CTBa JIMI, HECIICCOOHHX IIOKa3hBaTh ACTUHY 10 NDHUMHE HX <TeJIECHOI'C WJIH IIys
meBgoro coctoguus» (§ 161, m 3); maoGopor, nmo repMmancKoMy StPO
He HCKJIOUASTCH BO3MOXKHOCTD MOHPOC2 B KadecTBe cBmEerelel B JIymeBHO-
goapHelx {(§ 56 StPO, xomnnekr Lowe und Rosenberg, Berlin u. Leipzig,
1927). Ppamyysckuii Code d’instruction criminelle ycTpanseT 0T CBHAETEJBLCTBA
Goupllofl Kpyr Jrofeid, 70 UPeEMYIIECTBY CBASANEEX DOACTBEHHHME OTHOUIEHMS-
i ¢ ofsausemuM. ety o 15 Jer Moryr OGHITL AONpOIIEHH, HO §e3 IPHCATH,
B QopMe <«3aspienns» {par forme de déclaratiom) (§ 79). '
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Ecrecrpenno, uro npofgeMa CBHAETENbCKHX NOKA3AHHUE 3aHu-
MaeT NEPBOCTEINEHHO® MECTO H B TEOPHH [0Ka3aTebCTBEHHOTO
npasa. _

OCHOBHEIM BOIIPOCOM, JIPHBJIEKAIOIMM 3MIeCh BCeobllee BHUMA-
HHE, ABJSETCA BONPOC O CTEeHH JOCTOBEPHOCTH NOKas3aHUH CBH-
geTesiell H Mepax yCTpaHeHHs BOSMOXKHBIX CyAeOHBIX ommuboxk, 00-
yCJIOBJIEHHBIX OHBGOTHOCTBIO CBHIETENBCKOTO BOCHDHATHA M Iepe-
JAa4H CYLY CBUIETEISIMU CBOMX BleuaT/eHHH.

Pan HaOGMONSHHH Hal CBUICTENHLCKAMH [NOKA3AHHSMH, HpOBeIeH-
HbIX pasjuuyHbIME KpuMmuHamuctaMu (Bmabsm, Hlrepm, ['poce, Jlucr,
Boper, Jlunman, bune, ‘B Poccwn — Esmcrpatos, 3asaickuit ¥ 1p.),
LAaJ OCHOBAHHE OCNapHBaTh O0e3ycJOBHYIO M 6e30rCBOPOUHVIO XO-
CTOBEPHOCTb CBHIETEJbCKHX I[IOKA3aHMH Jaxke [HOGpPOCOBECTHBIX #
HOPMAJIBHO DPAasBUTHIX JIOMEH.

CeuaeTebCKHE [OKa3aHus, KaK I1I0Ka3ayil ONBIT M IKCIepHUMeH-
TaJbHBIE HCCHEKOBAHMs, CIVIONIb H pALOM CTPajalT TIayGoKHMH
pasHOPEUHSMH, NPOUCTEKAIOIUMH OT UPE3BHIYAHHO DA3NHUHOTO Ka-
geCTBA BOCHPHSATHA CBUIETENSMH TeX MM Apyrux asienvii. Cno-
COGHOCTL MPABUILHONO ¥ TOYHOIO BOCHPHATHA ABJEHWH, ¢ OXHOH
CTOPOHBI, AJUTENbHCGCTB COXPaHeHHsS B NaMATH W CO3HAHWH BOCIpDHU-
HATOTO, C IPYrof CTOPOHBEI, HaKoHell, OOBEKTHBHOCTL H3JOXKEHHS
MM TIepeNaus CBOMX BIEWaTIEHHH — BOT 00CTOATENbCTBA, ONpene-
JMIOIHe CONepXKaHHe, XapakTep M CTeleHb IPaBAUBOCTH TOKAa3aHWH
CBHIETeNS. JIMuHasg MOOPOCOBECTHOCTh, NPABAMBOCTb, WYBCTBO OT-
BEeTCTBEHHOCTH CBUAETeNs 3a <CKa3aHHOe Ha CJENCTBHH H Cyle
UCPAIOT B STOM JeJe He HCKJIOUHTENbHYIO W XaNeKo He pellaionlyio
poab. Camble NpaBiMBEE H JO0OpOCOBECTHBIE CBHAETENIN HepeIKo
BIANAIOT B TPOTHBODEUHe € MeHCTBHTENLHOCTBIO H Ipy6o omuda-
YOTCS BCJAEJCTBYE NJIOXOTO WM AaXKe IPOCTO HEIIPaBHABHOIO BOCIDH-
artua (aKTOB, CBUINETESIMH KOTODBIX OHM SBHJMCH. ['poManHyio
poJib 3[eCh HFpaloT HaOMIOZaTebHOCTD B NaMATh.

- «KauecTBO HAIIMX BOCIPUATHE M OINYINEHHHA, — UUTAEM MEl Y
[IFrepria,—32aBUCHT OT INEJIOTO PALa MOMEHTOB, BJKAHWE KOTOPHIX HA
[PaBHJBHOCTD, TOYHOCTE H JOCTOBEPHOCTh alNEpUeNmuH MOXer
yuecTh TOULKO Hayka. Hecmenys ocTpoTy ¥ CHIY 3peHUs WM Cly-
XA, BICUYATIMTEIBHOCTS OGOHSHMS, BKyca M OCA3aHHH, CHOCOCHOCTE
pasTHuaTh I(BeTa, JOKAJHSUPOBATE 3BYK, ONpENeNsTh HpOCTpaH-
CTBO M BpEMsi, HaKOHel, BEHIACHAf, Kakopa cepa BOCIPHHHMAEMOro
OJEOBPEMEHHO, — HayKa BO BCEM 3TOM YCTAaHABJHBAET IDaHANEDL
VKASEIBAET HODMEl ¥ OTMeUaeT MHIMBHAYaJbHEE OCOGEHHOCTH; OHA
perucTpupyer oOMaHBl YYBCTB W OIUMORM CYXAEHHH, KOTOpbe rOC-
TONCTRYIOT B PA3JMYHBIX OOJacTAX mRallefl NCHXPAKE @ Nepensiera-
JOTCA ¢ BOCIPHATHSMY, TOUHO COOTBETCTBYIOINHUMH HeACTBHTEJbHO-
cti. Hapsiny ¢ ‘9TMM Bayka ROJIZKHA BBICHHTb, BACKOJBKO CIOCOG-
E:l MBI COXPAHATb, BOCHDOHE3BOJWTL M NPH3HABATE
BHOBbDb BICUATJCHMs, NOJYYeHHBe OT TIPSAMETOB H3BECTHON Ipym-
M OHA MOMeT IOKA3aTh, YTO NAMATH © HEKOTOPHIX SBJICHANAX,
BOOOINE, .He 3aCTYKMBAET NOBEPHS, €C/d TOOBKO. MEl He BOCIDHHEA-
MaeM WX ¢ ‘CO3HATCJLHBIM HaMepeHHEM 34MOMHHUTh, B 9T, HapoTHB,
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H3RCCTHRIM BICUATITEHUAM CBOHCTBeHHA TeHISHIIUA —~ aBTOMATHYE.
CKM BOCKpecaTb B Hame#l maMsT@» i

Pa6orst Iltepua, JlwcTa ¥ Xp. CO3MaNM LeJNOe HOBOE HAmpaBJe-
HUe B NCHXOJOTHHU — HCHXOJOTHIO CBHIETEJbCKHMX [TOKa3aHHH, B KO-
TOpofl Hapsdy C INpaBHIbHBIMH H €CTECTBEHHBIMH ITOJIOKEHHAMH ©
MpEpOJe H 3aBUCHMOCTH CBHIETENHCKHX IIOK23aHMH OT pasHoro
pola MaTepHaJbHHX (aKTOPOB C TEYEHHEM BDEMEHW HarpoMO3IHJach
Ky9a BCSKOTO quasi-HayyHOTO XJaMma, JIHCKPEJHTHDYIIIEro 3ty
OTpacab 3HaHHuSA 2.

Kpynuefimsy HETOCTATKOM STOTO HATPABIEHHUS SBHJMCH TEHICH-
IuE He3aBYMPOBATh 3HaUCHHe CBHIETE/LCKAX [IOKA3aHWH, Kak He
3aC/IyKUBAIOMAX JOBEDHS, SaMEHHTh JKHBHIX CBHIeTeJeld B cyned-
HOM TpONecCe «He JUYILHMH» CBHIETEJISMH, B BHIE BeIlECTBEeHHBIX
IOKa3aTeNIbCTB, AKOOB ABMMIOIIUXCA eIHHCTBEHHO KOCTOBEDHBIMH
HOKasaTENbCTBAMH. -

Takoro poja TeHLEHIMM OKAa3bIBAIOTCH BecbMa YHOOHBIMH HJd
6yp:KYasHOTO KJaCCOBOTO Cyla, OCOGEHHO B IEPHOABI OGOCTPEHUR
CONPOTHBJICHHS NPOJETAPUATe ¥ YCHJIEHHA NONEBITOX SKCIJIOATaTOPOB
NOJaBHTH, HE OCTaHABAWBASACH HM TIepell KaKOH XeCTOKOCTbIO,
ocBOBOAUTENIBHOE HNBHKEHUE * IpoJleTapraTa.

B Takue nepHOOBl JXUBBE CBHAETEM — JIOLH, TPYAAMIRECS —
OPENCTABMIOT AN GypiKyaswmH sHAYMTENbHBIE HeyXoGCTBa IO Cpas-
HEHWI0 € BellaMH-CBANETENAMHA, € BelleCTBeHHBIMY XOKa3aTelinh-
CTBaM¥, NONYCKAIOIMIMMM Kakue yToAHO-GanbcuduKaumum U oL LeTKH,
[IpumepoM TakoTo poja 6e33aCTEHUNBOR NOANENKH 3THX «HE JTY-
WIMX» CBUOETENEH fBjdercd HelaBHUH mpouecc 44 IenyTaToB-KOMMY:
micToB B Ilapuike. Ha stom npomecce B KayecTBe IJIABHOTO <«CBH-
neresi> OOBHHeHHS OUrypupoBano HckaxeHHoe, OGamscudunupo-
BANHOE IMCHMO JIENYTaTOB K 3KC-TpeMbep-MHEMCTPY JHanaznwne.

BypxyasHoH IOCTHIMA TaKWe <«CBUIETEJK» BMECTO XHBHIX CBH-
aeTesell, MOTYIINX SBUTBCS I'PO3HBIMH Das3oljavmre]saMu Oeccynus
‘SKCTIOATATOPOB, TOpasfio npuemiemee, crnoapyuaree. CehKM oke Ha

1 M repH, HWsyuenwe cpEAETENHCKUX IoKazaHEd. <IIpobaeMH HCAXOJIOTHHS.
C6opunx nonx pen [oabmoecroro, 1909, crp. 43—44. '

? K Taxk@M JOKEeEAyTHEIM IOJNOKEHMAM HAAO OTHECTH, FalpHEMepP, YTBepXKICHUE
[Mrepra o Mempmed ZOCTOBEPEOCTH NOKASAHAH XEHINWHH, YeM MYXURHEl, YTBEp-
wAeEne I'pocca O TOM, UTO JeTH B Bo3pacte 7—9 MeT BO MHOTHX OTHOMICHWSX
cavpie JyuTmHe cBrXeresd. HemepHo ocroBHoe monoxerme Illrepya o HeolGXo-
TEMOCTH BEENeHHsl B CynelHOe pasGHPATENBbCTBO <NCHXONOIAYECKOR SKCIEPTH3H»
KaK PeryaspHo JeACTRYIOMEero TpOIEcCYaNbHOTO Cnocofa ompelesleFHsi KAaueCTsa
cpEIeTenbekux noxkasagmf. CM. G. Gross, Kriminalpsychologie, Kla us-
mann. Zeiigenpriifungen. Varendonck, La psychologie de témoignage,
1914, Aansrasunna, Cyne6uas ncmxonorus, Albert Hellwig, Psychologie
und Vernehmungstechnik bei Tatbestandsermittlung, 1927. B xopesomionnon-
nofi PoCCHH 5Ty Xe TOUKY 3peHHs HaHOoJjee SHepPrAYRO 3ammuman npod. Buad-
nmmapoB, CM. ero «Yuenre 06 YroJOBHHX JOKasatelnscTBax», crp. 339; «Ilcaxo-
JIOTHYECKOe HMCCRAENOBAHWE B YrONOBHOM cyxes, M., 1912; xypman ncmxosorzg,
OeJOoJIOTHR B DCUAXOTeXHukH, ceprs A, T. [, sun. Il HMsepameHns spech X0XO0s
HOHME OO TOTO, 4TO HAa CTPAaHHNAX STOTO XKYypHaka NPONaraHIHpOBANach HeoOX0s

AEMOCTL NONBEPraTh HCHAXOJIOrHYCCKON SKCIEPTH3E HE TOMNBKO CBEAETENeH, HO H
CaMBX cynei! ) : -
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«HaygHble» METOJbl OIEHKH JOKas3aTeNbCTB ~— TOJBKO Heynavdas,
XOTS H HEH3MEHHO IPAaKTHKYIOWAACs B NOLOOHBIX CAydYasgX MacKu-
pOBKAa NONJHHHBIX LeJeHd X cTpeMyeHHi aTux rocmojg. CBHIETENb —
JKUBOH YEJOBEK, BBICOKO DA3BUTBIE HHTEJJIEKTYalbHO, XOPOIIO MO-
HAMAIOLIHK CBOIO pOJb K CBOH NOJT Iepel CBOHM OOLECTBROM H
roCylapCTBOM,—BOT EIMHCTBEHHO HALEXHAs onopa NOAJHMHHO 00B-
eKTHBHOI'O ¥ HAYYHO OpPraHU30BaHHOIC CHEACTBHSA.

Cyapsi B XUBOM OGUICHHMM CO CBHIETEJSIMH, YECTHBIMM IIaTPHOTA-
MH CBOEN0 OTeuecTBa, 0oJiee HAZEXKHO M IIPaBUJIbHO, YeM NPH Ka-
KHX-J400 ADYTHX YCIOBHSIX, B COCTOSIHHM DPHMEHMTh K pacc/eno-
BaHHIO NOAJMHHO HayyHble MeTOAbl, HAUTH B 3allyTaHHbi% o6CTOA-
TeJbCTBaX YIOJIOBHOIO [€Jia MCTHHY H IIPUHATH pellieHHe, COOTBET-
CTBYIOILLIEE 3TOH HCTHHE.

Cyabsi HNOJXKeH, pazyMeeTCi, KPHTHUECKH OISHMBATH CBHJETENb-
CKH€ IIOKa3aHHdA, KaK M BCAKOE Apyroe mgokasatenbcTBo. Jad TakoH
KPMTHYECKOH OUEHKH CyINbfl NOJXKeH OBIThb BOOPYKEH COBPeMEeHHBI-
MM SHAHHSMH H HOCHXOQJOTHY, ¥ (u3HosormHd, W dunocodunu, u npasa,
¥ KDUMHHAJMCTUKW. Buanes coBpeMmeHHON IopuHAHYecKol, cyled-
HOH HAayKOH M MAapKCUCTCKUM [UAJIEKTHYECKHM METONO0M, CYIbA B
COCTOSIHMM NPaBHJLHO OLEHUTb CBHIETEJbCKHE [OKas3aHusg H H3be-
XKaTb OHOOK, NPOTHB KOTOPHIX NCHXOJOTH H CyHeOHBIE NEeMOJOTH
PeKOMEHAYIOT 3aBeJOMO HEroJHble CPeACTBA. |

Pemas sonpoc O 3HAaYEHHH CBHISTENbCKOr0 IOKA3aHHSA, CY/bA
oupefenser CTeneHs OObeKTUBHOH MOCTOBEDHOCTH CBHEICTEJbCKHX
nokasapuii, 4TO B CBOI0 OUEpeAb CBA3AHO C BONIPOCOM O NpaBiu-
BOCTH MM JIXKHBOCTH NOKA3aHHH CBUAETENs H CaMOro CBHIETE 4.

OTBeT Ha 3TH BONPOCHI BO3MOXKEH IyTeM CpaBHEHHSI TOrO, 4TO
[10Kas3aJ CBHIETeJb, C TEM, YTO YCTAHOBAEHO MO A&y NpPH IOMO-
UM APYTHX. JOKAa3aTeJbCTB, ¥ IyTeM YyueTa TaKWX OOBEKTHBHBIX
IToKa3aTesied, Kax BpeMd, HCTeKliee ¢ MOMEHTa COOBITHsA, JAaJb-
HOCTb pAaCCTOSIHHSI, Ha KOTODPOM HAaXOJHJCHA CBHAETeNb, NepeXHBa-
HUS CBHIETe]s, JHuHble (uU3HyYeCKHe CBOHCTBA CBHAETE s (TAyXOTa,
J10X0e 3peHHe HJI4, HaoOOpOT, OCTPOTA 3peHus H Cayxa ¥ T. IL).

CoBerckoe INpoLieccyaJbHOe IPaBO MNpelycMaTpHBaeT CJyuaH,

'¥Oorja 9TH KayecTBa CRHIeTeNeH BBI3BIBAIOT COMHEHHe. B  Takkx
Clydasax 3aKOH paspelllaeT NOABEPrHyTb CBHJETEN COOTBETCTLYIO-
mell skcnepruse (mpumeuadue x cr. 61 YIIK PCOCP). Bonpoc o
HasHaYeHWH SKCIEPTH3bl MOXKeT ObTh BO30yKAEH N0 HHHUHATHBE
KaK CyJa, Tak ¥ CTODOH.
- OcofeHHOCTBIO COBETCKOI'Q IIPOLEeCCYaNbHOTO IIpaBa SABJAETCH
OTCYTCTBHE B HeM KaKHX-JuOO OTpaHUuYeHHH AJs BhI30BA M J0NIpoca
CBHAETENeH: KpoMe JiHO, HecnocoOHblX ObIThb CBULETENAMH BBHIY
CBOMX (M3MHECKHX HJM HOCHXHYECKEX HeLOCTaTKOB, COBETCKHH ¥ ro-
JIOBHO-TIPOIIeCCYabHBIA KOLEKC He [ONyCKaeT BbI30BA B KauyecTse
CBHAeTENS JHINb 3aUIHTHHKA N0 JAHBOMY HeJy.

Bauskun K npaBunaM, peryJMpyloliuM MNOJIOXKEHHe CBHIETeNs B
YIOJOBHOM IIpOLECCE, NpaBHJAa IPAXKIaHCKOro Ipollecca.

CBoeoOpasne 5THX INpaBUJ [0 CPaBHEHHIO C IPABHJAMH YTOJIOB-
HOPO IIpOllecca 3aK/II0Yaercsi B TOM, YTO MM - IPeJyCMaTpHBAeTCs
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BO3SMOMKHOCTL OTBOIA OT CBHAETEVACTBOBAHMA JHIA, YKA3aHHOrO
CTODOHOH, B CJyYae 3asBJeHHS NPOTUBHEOH CTOPOHBEI O 3aUHTEpECo-
BAHHOCTH CBUJETEJS B HCXOJe [eJa HWIH B Ciaydae OCOGBIX OTHO-
IeHUl MexXJy CBHAETeJsIMH ¥ CTOpOHOI i _

Kpome TOro, B OTJHIHE OT YTOJIOBHO-IPOUECCYaJbHBIX HOPSIKOB,
BO3MOXKeH LONpPOC CBHAETN 0 IPAXTAHCKOMY Jely He CYROM,
pas6upaiouEM [eJo, a CyAOM IO MECTY XKHTeJbCTBA CBHIETENs
(ecoret moOCJeQHHE NpPOXKEBaeT BHE IOpofa, N4 IPOHCXONMUT pa3bu-
paTeJgbCTBO Jeqa) .

Kak mnepsoe, Tak H BTOPOE TDABHJIO BHISBIBAIOT CEPhE3Hbe BO3-
paxenus. (Ocofenno 9T0 Kacaercd MNEPBOr0 IpPABHJA. Beito 6w,
HaAM KaxeTcs, 6ojiee INpaBUILERIM He 0CBOGOXIATL CBHIETEN Of

06g3aHHOCTH LABATH TIepe] CY/LOM CBOM NOKa3aHM#A, XO0Ts Obl W npu

HAJMUWY BO3PAXKEHHHA NPOTHMBHOK CTOPDOHBI, HO JOIPOCHTBL ero,
OEHKY e ere IIOKASAHWHA INPEeNOCTABHTb, KAK H BO BCEX IPYTHX
cayuagx, cyay. llpy maymuuu npasiia, OpeaycMomperHoro cr. 130
[TIK PCOCP, He HCKJIIOYEHA ONACHOCTL CYXEOHBIX OUMGOK, KOTO-
pbie MOIVI 6Bl 6BITH YCTpaHeHB IpH INpOBEpKe HaHHOrO 06CTOfA-
TEJbCTBA LONPOCOM «CIODHOTO» CBHIETEJH.

Criopro H BTOpOe INpPaBHIO, Y3aKOHSIOLIEE, B CYLIHOCTH TOBODH,
OTBEPTHYTHIA HAINAM OPOUECCOM INPUHUMI MHWChbMEHHROT O npo-
M3BOACTBA. JTHUM NPaBUJIOM. HAPYIUAIOTCH IPUHIHIN YCTHOCTH,
H HEIOCPEALCTBEHHOCTH IIPOUIBONCTBA, ABJSIOLIMECH ONHOH

U3 BAXKHEHIIMX IapaHTHl [NPABHNBHONO OCYIIECTBJIEHWA IIPaBo-
CY LKA, -

Ilpy nepecMOTpe HALIMX UPOLECCYaNbHBIX KOIeKCcoB 6BLI0 6B,

No HalleMy MHEHHIO, HeoOXOJQUMO IepecMoTpeTh H rjasy I paxman-
CKOro INpOIECCYAJBHOTO KoJeKca O (CBHIETEJNBCKHX I[IOKa3aHHAx,
YCTpaHUB M3 Hee IpaBmja, IPOTHBOpeyallnwe OCHOBHBIM NPHHIMIAM
COBETCKOTO IPOIecCyasibHoro Npasa.

B. 3aknwoueHde 3KCOEDPTHUSH

Bompoc o mpmpoje SKCHEPTHSH KaK BHEA JOKa3aTedbCcTs B Oyp-

JKyasHoll JHTepaType Npe/cTaBisencs crnopHbiM. CIop B mell mIer

[MAaBHEIM 00pasoM 00 CJASAYIOLLHM JHHHAM, '
1. Oravuke 3KcnepTa 0T CYIbH — SKCHEPT — «Hay4YHBIH CYIABAY;

pellleHHe BKCNepTa €CTbh IPHrOBOD IO CIeHHaAJbHOMY BOHPOCYS;."

NPOTHBOIIOJIOXHOE NOJONKEHHe — MHEHME SKCIepTa JHIIb Proposi-

tio major; «cnenuanpHO Cyaeickas (QYHKIHS — BbIBOJ, OKOHYATE b~

HOrO 3aKJIIOUeHdA, NPUHANJICIKHT OKHOMY JHUIL CyIbe» 4,

B 5m0if 4aCTH CHOp MOJXKeH OHITh pelled B HOJb3Yy MHEHHE O
_ TOM, YTO SKCIEPT He BCTb CYMBS ¥ YTO OH HE WUMEET C TOCHeIHHM

B IOpHAMYEGCKOM OTHOLICHMH HHKAKOH aHaJjiOTHH.

! Cu. cr. 130 I'TIK PCOCP 1 <OOTBETCTBYIOUIRE CTATHHA IPaKIARCKEX upouac-“

CYaJlbHHX KOJEKCOB ADYIHAX COISHHX PecyGJIBK.
2 Cu. cr. 139 TTIK PCOCP. ’

$CM. BragamMupos, Yuenne o CyUeOHRX NOKa3aTeJbCTBAX, cTp. 197.
% Glaser, Handbuch des Strafprozesses, Leipzig, 1883, 11 b, 676.
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[IpoTHB npH3HARHA SKCHEpTa CyJbell TOBODUT WAL pam Ccood-
pakeHuH, TJIaBHbIE H3 KOTODRIX CBOAATCA K TOMY, 4TO TaKoe IIPH-
3HaHKe IPOTHBOPEUHT OCHOBHOMY IIpolleccyaJbHOMY INPHHOMOY —
cBo00de BHYTPEHHEro cygelickoro ybOexpenus. Ecnm axcnepr —
cynpsl, XoTa OBl B OJaHHOM, MNOMJNERKAalleM €ero KOMIeTeHHHH Kak
CHeLMaJucTa, BOIpOCe, TO CYIAbf YTPAUHBAET CBOK CaMOCTOATE]lh-
HOCTb. B TakoM ciydae He MOXeT ObITh PEUd H O DeEIICHHH IIO
BHYTpEHHeMY yOeXkIeHWIo; pelleHHe IMKTYeTCS yXe HHBHIM Haya-
j10M — QOpMasibHBIM IIPU3HAKOM.

Takoe IOJOXKEeHHe, KPDOME TOro, O03Ha4ano Oxl paspeiB  MeXAY
pellleHHeM II0 ONHOMY BONPOCY, XOTA Obl BaKHEHINEMY, ¥ DelleHHEM
no BceMy peay. Kax MoxXHO Obljl0 OB B TaKOM CJiyua€ T'OBOPHTH
0. pellleHWH fejia CYyAOM <«NOo BceH COBOKYNHOCTH O8CTOATEILCTB»?

HaoGopot, OTBepras noJoxenue 00 «3KchnepTe-cyAbe», MbI YKpel-

aseM noJoxesde cypa kak domini litis, He cps3biBaéM £ro
hOpMaJIbHBIMM  JOKa3aTelbCTBAMH, NPEeLOCTaBlsieM €My  CBODOX-
HYI0 OLIGHKY MHEHHS SKCIEPTOB, KaK H Jmo0oro JIoKasaTeJbCTBA
no meay i

IIarKoCTh HO3HUMM CTOPOHHUKOB IIE€PBOTC INOJOXEHHA MPOAB-
JFeTcs He TOJRKO B ero HeoOOoCHOBAHHOCTH [0 CaMOMY CYIIeCTRY,
HO €llle ¥ B TOM, 4TO CTODPOHHHKH 3TONC NOJIOXKEHHS OTJHHaIoT
SKCIIEPTOB, OCHOBBIBAIOIMX CBOE€ 3aKJOYeHHE HA AaHHBIX HAyKH,
KOTOPbIX OHHM Y NPUPABHUBAIOT K CYAbAM, OT 3IKCINEPTOB, OCHOBHI-
BAIOLMX CBOE 3aKJIOYeHHe HAa ONBITHOCTH B KakoM-nu0o pemecse
¥ HCKYCCTBE, KOTOPBIX OHM K CYXbsM HE NPUDABHHBAIOT H HaShl-
BAIOT «CIPABOYHBIMH CBUAeTeNAMH» (BaaLuMupo B).

Takoe JeJieH@e COBEPIIEHHO MCKYCCTBEHHO ¥ HENPaBMIIBHO. OJKC-
epThl — 3TO CBEAYyLIHe JHNa, obnazaillHe CreuHanbHRIMK NO3HA-
HHAMH B Hayke, KCKYCCTBe HJH peMec]e.

CoBeTCKOe TNpOLECCyalbHoe NpaBo 0esyCJOBHO NPIBHUIbHO 06b-
eJMHSET STHX JUIL B ONHY KaTeropHio, HE Hesiad MeXAy HHMH pas-
JHYMSA N0 XapakTepy HX CIenuasusanu 2.

9. Otguune S5KCHepTa OT CBHIAETENS—3KCHepPT €CThb TOT XKeé CBH-
JreTesh, HO Gojee mocrosepHblil {(CTHideH, B PYCCKOH JMTepaType —
[{Iappos, Bapuwes). IIpoTHBONOJNOXHOE MHEHAE — U EIHHCTBEHHO
LipaBUJIBHOE — SKCIEePT He eCTh CBHIETE]b, TAK KaK OH 'He cooblaeT
0 TOM, UTO JHMYHO BHJEJ MJM CJbIUIaJ, T. €. He CBAJETEJbCTBYET O
(hakTax, KaK AeJaeT CBULeTeNb, a JaeT AHAJIM3 ¢akTOB, 0OBACHAET

1 ¢CRUeTeNbCTBO ¥ MHEHES CBELYIIAX JIOMEH IO OTHOMCHWO XK DpHTOBODY
EMEIOT 3HaueHWe, ONMHAKOBOE € JPYTHMH MaTepHajaM# CHeACTBEA: cBepyliee
JEIO TpH3HBaeTCHd Ha CYR AJIA pagbAcHends OOCTOATENLCTBA. XeJa {er ist
Auskunftperson)» (Glaser, Handbuch des Strafprozesses, S. 680). Cm. Takxe
IT'masep, PykorogcTBO 0O YroJOBHEOMY Tpoueccy, mep. Jlgxauesa, CIIB,
1886. BoaspaxkeHus UpPOTHB TeOpHH Npod. Buaaumuposa CM. Qofinnukui,
Kype yroJosroro cynonpoussoncrsa, 1899, . 1II, crp. 312; Poszmn, Yroaosuoe
cyronpoussoncTso, 1916, uaz. 3-e, cTp. 433—435; CTporoBEY, YrosnoBubk
npouece, 1938, crp. 96.

2 CMm. cr. 63 YIIK PCOCP, cr. 152 TTIK PCOCP y cooTBRTCTBYIOMKE CTATHH
VrOJIOBHO-IPOMECCYANbHEX H PPAKHAHCKEX HPONEeCCYARbEBIX KOLEKCOB APYTEX
" COIOBHHX pecnyGnEx, S . ~
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dGakTel ¢ TOYKM SpeHHUs NaHHBIX CBOEH HAYKM MM CBOEro Cneuyu-
ansHOro onwiTa. CBUIeTesb He INOJKEH H3JNaratb CBOM MHEHHUS 0O
COBLITHY HJH 06 OOBHHAEMEBIX; OH JMOJXKEH TOBOPHTL O Qakrax,
yCTaHABJAMBAs HX CYUIECTBOBAZHME MJM HECYIUIECTBOBaHHWE. IJKcnepr,
Hao60opoT, AOJIXKEH He ONMCHIBa1b (PAKTHl, KaK OHM INPOHCXONHUTH, a
06 BbACHATE 3TH (akThl, 06 BACHATL NPOUCXOXKAeHHe HaKTOB, H3JIaraTh
cBoe MHeuHe 06 stux ¢daktax. Ecam skcnept Obll O4eBHALEM Qak-
TOB, OLEHKY KOTODHIX OH NOJXKeH JaTrk, TO OH Inepecraer OBITh
3KCIIePTOM, OH CTAHOBHUTCA CBHOETEJ €eM.

Ceujerend co3paorTcd oOCTOATENbCTBAMM, B CHAY Yero H MPHIJa-
II€HHe HX B CyI HJH Ha CJAENCTBHE HE 3aBHCHT OT BHIGOPa, OT
CBOOOAHOH BOJM <YyHa, CJICACTBHs, CTOPOH. OIDKCIepT, HaoGopor,
IpHrjaliaeTcs 1o BbLIGOPY, HE3aBUCHMO OT €ro OTHOWEHWA X pac-
CMaTpuBaeMoMy cyAebHOMY pejy. Dosblle TOro, 3KCOEpT IIPENnNo-
JIaTaeTCsl He HMEOIUHM K 3TOMY JeJy HHMKaKOro OTHOIUEeHHS, CBH-
LeTesJeM >Xe MOXeT OBIThb JMIUb JHIO, HMenlee Kakoe-iHb60 OTHO-
IeHHe X OOCTOATENLCTBAM, CBA3AHHBIM C NaHHBIM HEJOM.

OKCIEepT 3aMEHHM, CBHIETeJb He3daMeHHM. [loaToMy mpu comma-
[eHHH B OJHOM JMue 3KChOepTa M CBUXeTeNss OO0A3aHHOCTH CBHIETe-
51 6epyT BepX; TaKOe€ JMIO BBEICTYaeT B KayeCTBe CBHIETeJs,
a He 3KCIepTa, & SKCIePTOM BbI3bIBAETCH Ipyroe JMuo 1.

Takum oO6pasoM, CHOPHEIR BONPOC O MPUPONE SKCHEPTH3BEl Kak
BUI2 J0KAa3aTeJbCTB IOJIKeH OblTh paspellel B NONb3Y HEJOIYCTH-
MOCTH CMeIleHHs SKCIEpTOB CO CBUAETEAAMH. DKCHepTH32 — 0CO-
OBblIH, CaMOCTOATEJbHBIA BHI X0Ka3aTeJbCTB.

IDT0 06CTOATENbCTBO HMEET Ype3BhlUadHO OGOJblIOe 3HaueHHe B
OTHOUIEHHH NPaBOBOrO MOJOXKEHUA SKCIEPTA H Ha CyNe W HA INpex-
BAapUTENLHOM CJEICTBHH.

Brmonnenne o083aHHOCTH sxcnxep“ra——rocy,uapcmenﬁrbm INOJIT.
[TostoMy JMOO, BBI3BAHHOE K CHIENCTBHIO MJH B CYO B KauecTBe
axcnepTa, 00s13aHO ABUTLCA M YyyaCTBOBATh B INpollecce, 1aBad B
COOTBETCTBYIOLIMX CJYHYAAX 3aK/IIOYEHHS IO NPeAbSBICHHBIM 3KC-
IepTH3e -Bonpocam 2.

JKcnepr o0s3aH OTBETHTH B NMHCHLMEHHOM BUIe, OCHOBBIBAACH Ha
CBOUX CneluaJgbHbIX NO3HAHUAX, HAa INOCTABJCHHEIE €My BOIPOCHl B
COOTBETCTBHH CO BCEMH HMEIOUMMHCA Y HEro HayuYHLIMH CpeJ-

1 CM. xommentapuw Iloasuckoro # Jlo6nmmuckoro K cr. 48 YIIK PCOCP, rze
DPUBONATCH CCHBIKH H3 KaCCANMOHRY! NpakTHKy BepxosHoro cyma PCOCP no
lansoMy Bonpocy. [IpaBunbpHO 3aMedagme Bonrier, 4TO CBHIeTeNp fABJIAETCH B
mpolecce JHANOM CAYYafiHNM H I09TOMY He3aMeEHMuHM: «Les témoins sont limi-
tés par la force des choses et ne peuvent étre supplées; les experts sont
choisis aprés coup pour remplir des fonctions dans, lequelles ils servent
d’'instrument au juge, instrument qu'il est loisible de remplacer» («Traité»,
p. 61) (snifiop cBmmerTeNell OrpaHHYeR CHJIOIO Bellell; OHH He MOTYT OLHITb 3ame-
HEHBI; 3KCNeprel ke H3OMpawoTcs BnocaeldcTeud (aprés coup), 49ToOm IOMOYD
CyAy BHEIOJNHETb POJb, B KOTOPOH HX MOXHO 33aMEHHTB).

¢ CuM. cT. 64 YIIK PCOCP. MeHee onpefc/ieHRO BEICKA3LIBAETCA WO 3TOMY DO-
Boxy cT. 152 TTIK PCOCP; 0AHIKO He NOLIEXKHT COMHeHHI0 O0I3aHHOCTh Kax-
Joro rpaKIasuHa BHIOJHWTL pellleEHe ¢YAa O HAa3HAYCHHH €ro SKCIepTOM non-
CTpaxoM OTBETCTBEHHOCTH 8a HEBHUIOJHEHHe.
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CTBAMH, B IIOJIHOM COOTBETCTBHA C TPeOOBAHMAMH M JaHHHIME HAVKH
HIH CBOEro onkita i,

OKCHEPT BNpaBe 3HAKOMHTBCS CO BCEMH MATEpHAJaMH HeJid, O3Ha-
KOMJeHMe C KOTOPbIMZ HeoGXOIuMO AJA Jadd 3akJHOUeHus. Ilpe-
Aenbl TaKOTO O3HAKOMJIEHMSA S3KCNEPTa C MaTepuajamH [eJd YyCTa-
HaBJMBAOTCA Ha DPENRAPUTENLHOM CJAEACTBHM HPOKYPOPOM 2.

ODKCIepT NPUCYTCTBYeT B 3ale CyJa BO BCe BpeMs Ipolecca =
MOKET B XOJe CYNeOHOro CIeACTBHA 34JaBATh IOACYIHMOMY HJIM
CBUJETEJISIM BOIIPOCE], OTBETHl HA KOTOpble HEOOXOMMMEI IJs JA9M
3aKIOYeHUA. D70 VTRePXKIEHWE, XOTA M He MOXKET GbITb 10, K PeTr-
JIEHO TIPAMOM ccruiko#t Ha cratbhio YIIK PC®CP, npeacraBisercs
COBEPUIEHHO OeCCNODHBIM, eCJIi HCXONHTL M3 JeKalllX B OCHOBE
SKCIIEPTH3BEI KaK BHNA MOKA3aTeJbCTB IPHHIMIOB,

Hepenxn cayyan, korpza pasbsCHEHHE TOTO MM HHOTO OOCTOA-
TEeNBCTRA, BMEIOIIEro CYIeCTReHHOE SHAUSHME [NJs1 3aKJUHOUeHHs 3KC-
fIEPTOB, BO3MOXKHO IyTeM MPELbSBICHHS OOBHHSIEMOMY HJH CBH-
perensM sonpocos. OcoGeHHO 3T0 OTHOCHTCH X CYNeOHO-Me N HIEH-
CKHM, TEXHHYECKMM M TOMY MOJOOHBIM 3SKCIEDTH3aM, I'fe HeMaJo-
BaXKHOE 3HaYeHHwe HMEIOT JAeHCTBHMS JIIOAel H OO0BACHEHHH IOCJeN-
HAMH CBOMX NeHCTBUI.

Tax, B8 wu3BectHom mpomnecce Merpo-Buxkxepe (o BpemuTesnCTBR,
OPraHH30BaHHOM AHIJIHACKOH pa3sBeNKOH Ha HEKOTOPBIX 3JeKTpO-
cranuuax B CCCP) rexHuueckas SKCIIeDTU3a MJF OTBETa HA ILO-
CTABJICHHBlE €H BOMPOCHl MOJIKHA Obla NPeABAPHTENHHO ONDOCHTEH
IOACYIAMBIX MO WMHTEPECYIOIIHUM ee Oo0CTOSTeNBCTBAM, OCBEIOM-
JIEHHOCTB O KOTOPBIX SIBJAANACH HeCOXOJUMOH [J5 OpUeHTHPOBKH
SKCHEPTUSHI 3, S

DKCHePT, TaKuM oO0pasoM, INOJB3YeTCs B TpOLecce MpaBaMu
CTOPOHBI, XOTS CaM JOTpAUWBAETCA CYEOM H CTODOHAMW, TIPHYEM
JIONPOC NPOUSBOAUTCA MO TPABHJIAM, YCTAHOBJIEHHBIM [JI JOIPOCa
CBUIETeNIeH. | |

3aKMOYeHHe 3SKCIePTM3bl A1 Cyda He 00g3aTelbHO, OJHAKO He-
corjlacHe Ccyla C SKCNepTH30#l TOo/KHO ObiTh WM MOTHBHPOBAHO B
NPHI'OBODE HJH 0cOO0OM oOmpelnesieHHH 4.

Hasnauenwe sKcmeprTusbl, KAk IpaBuio, He o6s3arembuo, [lo co-
BeTCKOMY IIpaBy, 00s3aTe/ibHA JHULIL MEIUIHHCKAas 3KCIepTH3a IJs
VCTAHOBJIOHUA TDPHYMH CMEPTH XA XapakTepa TeNeCHLIX IoBpewxIe-
HUH, a TaKXKe JJg OnpelesleHHA ICUXUUECKOI®: COCTOSHUS OOBHHSI-
€MOT0 MJIM CBHIETEeNd B CAy4YasX, KOMga y Cyda ®|JH CJeIoBaTeNsd
o 3TOMY IIOBOXY BO3HHMKAIOT COMHeHHA. Hamuume B cocrape cyna
CBeNYILMX JiHI, He OCBOOOXKIaeT Cyl OT HeOOXOLHUMOCTH B COOT-

N

-1 Cm. eT. 170 VIIK PCOHCP. -

* Cy. npumeuarue x cTr. 171 VIIK PCOCP,

3 Cm. ¢T. 298 VIIK PCOCP. I'TIK PCOCP » B 3TOM Ccnydae He XAET HUKAKUX
VKA3aHWH, - HO HeoOA3aTeJbHOCTh MJf CyAa SaKIIOUSHHS SKCOEPTHSH © TI0 TPask-
JamckuM HenaMm Oeccriopua. DBeccrmopma TakxXe 00f33HHOCTh TPANKIAHCKOLO CyAa
- MOTHBHPOBATH CBOE HeCOrJacHe C SKCITePTH3OH. . ’

v 4 GM. o« eno w0 BpeaMTENBCTBe Ha anekTpuueckux cranpusx 8 CCCP. Crero-
rpapuveckuii orgers, OI'M3, M. 1933. . T
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BETCTBYIOIIMX CJAVUAAX HasHauarh sKchmeprusy. Hexmouemmwe co-
CTABJISIOT TPaXIAHCKHE devia; 3MeChb HaJHyHe B COCTaBe CYNa KOM-
TIeTEHTHBIX B JaHHOU CTIENHAJLHOCTH JHIL aeT CYAY IPABO PEllUTh
CIelNHaNbHLIE BONPOC M 0e3 HasHAYEHHMA SKCIEePTHIEI 1.

I'. Bemec TBEeHHH e AOoKa3aTeAbCTBa

Ham ¥VrojoBro-npoleccyalbHblll KOJeKC PasIguacT BCHISCTBEH-
Hble JOKa3aTesbCTBA W IHChbMEHHEIE MOKYMEHTBI, OTHOCA Te H ApYy-
re Kak Gbl K OTHeJBbHBIM BHIAM OKasaTeboTB. MeEXny TeM NHCh-
MEHHbIe JOKYMEHTHl IIPEACTABIIOT COO0U JMINL BHA BELLECTBEHHBIX
HOKa33TeJbCTB M TPAKTYIODCA OCBLIYHO KaK BELIECTBEHHbLIE JOKa-
3aTeNIbCTRA.

Uro Takoe BelIeCTBEHHBIe JlOKA3aTenbCcTBa? ITO, KaK TOBOPUT
cr. 66 VIIK PCOCP, mpenmeTs!, KOTOPhIE CIYXWIM ODYIUAMH CO-
BepIlleHdsa TPeCTYIICHMs, COXpaHu Ha cefe ClIemrl NpPeCcTYILICHHS
i 6plm 00beKTAMH IIPECTYNNIGHMS, a. TaKXKe NpeaMeThl M TOoKy-
ME@HTHI, KOTOpPble MOTYT CJVXKHTDb cpe.n;c*rBaMH K OOHAPYXEHHIO 1Ipe-
CTYIJIEHHA ¥ OTKPBITHIO BHHOBHBIX 2.

BemecTsennbie J0Ka3aTeNbeTBA—STO TPEAMETH, ChyKalMe yim-
KaMH COBEDIUEHHOrO NPECTYIJIEHHUS, YIMKAME, W306IMYAIONIHMY
JHILO, COBEPUIMBIIEE TPECTYIISHME, KA CAYXKAKUMU JJA ero Oonpas-
DaHus, NS YCTAHOBJeHus, mHampumep, ero alibi. ITosTomy Bmetme-
CTBEHHEIE MOKAa3aTeNMhCTBA HA3BIBAIOTCA TaKXKe KOCBEHHLIMW JOKasa-
TeJHCTBAMH MJIMI KOCBEHHBIME YJAHKAMHY, BEUIECTBEHHBIMH YJIHKAMH 3.

910 BIOJHE COOTBETCTBYET IIPHPOJE M XapakTepy STOro BHEA
nokasatenscTB. Opynaue mpecTyllJieHMs, clIeisl 60pblrl ¢ KepTBoil
OpPeCTYITHUKA, BEIlM, LOOBITHE MNpEecTyNJeHHeM, IISTHA KpPOBH Ha
ofleXxJae u T. J.— BCe 3TO JOKAa3aTelbCTBa, CIIOCOOHBIE IIar 3a Ia-
roM IIpHBECTH CJeJCTBHEe C 'MeCTa COBepHIeHHS I[DeCTYNNeHHs K
OpPeCcTYIRUKY, OT NOLO3PeBaeMOTO K OOBHHSEMOMY, OT [IOJ03pe-
HUsl K yOexR LeHuo.

Wsyuenme 3THX SIBJIEHUH, BellelH, IIPENMETOB, CJAENOB B T. A. Ia-
eT B DYKH CJeACTBEHHBIX ODPraHOB CDEICTBA PACKPBITHH IPECTyn-
JeHUH B H300MYeHHs NPeCTYNHHKOB. B pykax CIIeIOBATENS, BOODY-
JKEHHOT'0 Hay4YHBIM METOZOM HCCTIENOBAHHSA STHX SIBJIGHUH U Bellied,

1 OM. or, 152 TTIK PCOCP.

2 Pyccxkult NOpeROMIONMOHHME YCT4aB YrOJNOBHOrO, cymomnpomssoncTBa (Csom
3ak0HOB, T. XVI, u. [) me maBan ofulero oupefeNeHHs BeLIECTBEHHHX J[{OKa-
84TEALCTB, IPEENIOYWHTAA 9STOMY HLETafAbHBIA, XOTSH, pasyMeeTcs, H XaleKO He
MCUEPMBIBAIOMAN Mepedenh OTIZENbHHX MPEAMETOB, KAK-TO: NOJWYHOEe OpylLHe,
KOHM COBEDINEHO MpeCcTyNJeHWe, MOMIOKHBE TOKYMEHTH, (ajbIHBHE MOHETH,
OKpOBaBJIeHHbBle H IOBDPECHIEHHLIE IIpeiMeTHl B Booflle BCe HalAeHHOe IIpHE
OCMOTDEe MecTa, IpH OOLICKE MM BHIEMKe T MOTYIUlee CIYXRUTh K ODHADYREHHIO
UPeCTYNeHAst ¥ K <«YJHKe» IpecTymemka (cM. cr. 371 ¥Yerapa yromoBRODO CYLO-
nporspofcraa). Ppamnysckufi Code d'instruction criminelle (art. 87—90) rosopar
O HnpexMerax, HOJEeSHbHIX [OJA yCcTaroBASEHMA uctmHH (A4 la manifestation de la
verité), oco60 YNOMHHas O NHCHMEHHHX NOKYMEHTaX (papiers), MeBHHX OyMarax
(effets) m mp. _

$Cm. Tnaasep, Pyrxoao;:cmo mo ‘yrosossoMy mponeccy, CIIb, 1886;
IlnefixepT Brelewne B YI'OJIOBEYIO TeXHHKY.
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OGpHIBKM COOEITHA BOCCTAHABJEBAIOTCA B CBOEM €IUHCTBE, MEpTBHIE
(akThl, 4acTO KJIOUKH (PAKTOB OXKMBAIOT H OOpeTAOT CHIY H300JmM-
YeHUsd, Iepe]] KOTOPOH He Bcerna CIOCOOHEI YCTOATH CaMble OIBITHLIE
H HUCKYyCHBle B 3aMeTaHWH CJIeL0B CBOMX NPeCTYINEHUH NpecTyIHUKA.

Orcrofa — HOKIOUMTENIbHOE  NpOIleCcCYabHOe  3HAUEHHE Belle-
CTBEHHBIX JOKABATeJBCTS, 3THX <«HEMBIX CBHIETENeH», YMEOMHX B
Onpefe/ieHHBIX YCHOBHUSAX TIOBOPUTH ¥ OOJHYATh CHIbHEE MHOTHX
«TOBOPAIMX®» CBUILETEJEH.

3navyeHue BelleCTBEHHBIX ITOKA3aTeJBCTB KaK 0coBOro BUAA MO~
Ka3aTesJbCTB BO3POCJ0 OCOGEHHO CO BpDEMEHH BOSHMKHOBEHUS H pas-
BHTHSl OCOOOH OTpaciM HAayKH CyneGHOrO IpaBa — YTOJOBHOH Tex-
HHKH, WIH KDUMHHAJIWCTHKY, OIMPAIOLIeHCH B CBOEM COBPEMEHHEOM
BUIE Ha HOBEHIIHE NOCTHXEHHS XHMHH, QUINKH, SJEKTPOTEXHHKH H
Apyrux orpacnaed Hayku !, Pororpadus, peHTITeH, CHEKTPAJbHbLIR
aHaJm3, rpaguueckas SKCNepTH3a, HaKTHIOCKOUHS — BCe 5TH Hayd-
Hble CDENCTBA IIOCTABJIEHH B HACTOAIIEe BpeMs HA CAyXOGy KpH-
MHH2JECTHKE, PasBHBIIEHCH B Cepbesmeimyro cuny mno Gopnle
NPECTYIJIEHHAME. B 3TOM OTHOWIeHWH 3aCJHYXHBAIOT BHUMAHUSA Ta-
K¥e pasnesibl KPDUMHBAJMCTHKM, Kak cynebHag dortorpadus u  do-
TOXHMMHS, 00ecneyBllie 33 IMOCJENHME TNOAL! SHAUHTENBHBIE YCOeXH
B PasBHTHHM MNAKTUJOCKONMH, TPaCOJIOLHKM ¥ Ip. 2.

O ToM, KaKuX HCKJIIOYHTEJBHBIX Pe3yALTATOB CIOCOGHO MOGHTHCS
CHe/ICTBHe IHPHMEHEHMEM HAY4YHBIX NPUEMOB VYIOJOBHOH TEXHWKH,
MOXKHO CYAHTH 110 MHOTOUHCISHHEIM CAYYasM DacKDPLITHA TaK Hasbl-
BaeMBIX 3arafovYHBIX NpecTynjeHHd. H3pecTeH KmaccHuecKu# chy-
yail packpuITHA DepruasoHoM # banbrasapom yOmiictsa rp. ['yam
(Guin), HalimeHHOTO Ha [OJOTH® XKEJe3HOH HTOPDOTH ¢ IIepepes3aH-
HBIMH HOTAaMH W IPOJIOMJEHHO# [oJi0BO#HS. KM3BeCTHBI MHOTOYHCJEH-
Hble (CJydYad YCTAHOBJEHHS INPH IIOMOUIH CHeXTPAILHOTO AHAJM3a
KPOBAHBIX HATEH Ha 3aMelToM yoOulinamu OGesjbe, pPacKphiTHS Iipe-
CTYILIeHHME 1O ciepaM opyIiuill B3moMma (dpoMKH, IOI0Ta, TOMOPA
H T. I.). Ocobnie yCayrd oOKa3blBAET 'CASICTBUI0 (OTOXHMHS IIpH
paccrelOBaHEM e O IOAJNoraxX, o (PanbIIMBOMOHETUYMKAaX M T. I.

Posb KpUMMHAJUCTHKY He MeHee BBLICOKA M OTBETCTBEHHA M B
paGore CJHeNCTBEHHBIX # Po3bIcKHbIX opranos B CCCP.

KriaccoBoe CONPOTHBJAEHHE BpParOB COUWAAIM3MA YCOEXaM COUMa-
JHMCTHYECKOTO CTPOMTENBCTBA NPOSABJSIETCA B CaMEIX PasHOOOpasHbIX
(bopmax. .

OcTaTKH JMKBUAHPOBAHHEIX BemmKo# CONHANMCTHYECKOH DEBOJIIO-
mEedl KJaccOoB ® HX  TPOUKHUCTCKO-OyXapwHCKAas, MeHBIIeBHCTCKO-
/9CEpOBCKasd ¥ T. I. areHTypa, AEHCTRYyIOMAf N0 IPHKA3aM HHOCTDaH-

1 OroomM KpAMHHAJIACTHKE cumTaercs npod. TIamc I'poce..

2 OcofeHHO 5TO Hafo cKasaTh NPO JAKTHIOCKONHIO. PaGOTH KpHMHHAIHCTH-
veckol JaGopatopun MmcrutyTa mpaBa Axamemmm mayk CCCP orxpHUmE HOBHE
ospdexTEBHEHE CIOCOOH NPEMEEeHHs JaKTAVIOCKOMHM, KaKk o0 3TOM MOXHO CY-
ZETh N0 SKCMEpUMEHTaM STOH 7a60paTOpHH, TpoHssefeHmsM B 1940 T,

Ilo XpuMEHAJHCTHKE CM. paGoTH I pery6ora, OCHOBH YrONOBHOH TEXHHKR,
1915, » <«KpaMumamacrTagas, 1938, mox ped. Bemmmackoro; Iloramnos,
Cynebras ¢otorpadus ® Xp.

3 Cm. Tpery6os, OcsHopH yromosHoH ~TexaEgm, 1915,
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HbIX pasBelOK, HU3OUIPAIOTCS B H300DETEHMH HOBBIX U HOBBIX
MeTOLOB GopbGbl C COBETCKHM CTPOEM © COBETCKOH BJACTBIO, CTa-
pasich BCAYECKH BPEIHTH M NAKOCTHTB HOBOMY, COLHANMCTHYSCKOMY
001IeCTBY.

BeunuGiaentble H3 KOJEH TOCJASIHHE OCTATKH YMHPAIOUIHX KJac-
COB [IPOHMKJM B DPasHble COBETCKHE YUPeRIEHUS H OpraHH3amny,
3aMACKHDOBATIMCE 0], «COBETCKHMX CJIYXKALMX», I0J <«pabouuxy w
«KPeCTbSH» ¥ CTApAIOTCH, OOMAHBIBAS OAHUTEBHOCTL YECTHHIX JI0-
ne# ¥ Hcnoaw3ys Jrofyro 06CTAaHOBKY, GIarONDUATCTBYIOMIYIO Npe-
CTYIJIEHHSAM H 3J0yNOTpebJeHHAM, BECTH KXECTOKYIO H KOBapHYIO
60pb0y IIPOTHB COBETCKOrO HAPOLHOIrO XO3AHCTBA, NIPOTHB COBET-
CKODO TOCYIapCcTBa ¥ HHTEPSCOB TPYASWHMXCS HAPOMHBIX MAacC.

Eure B8 1933 r., mOXBOAA WTOMH [IEPBOH NATHIETKH, TOBAPHIY
Cramin O6paTH/I BHUMAHHE Ha 3Ty OCOOSHHOCTL YCJOBHE M ob6cra-
HOBKH, B KOTOPBIX IMa Goppba 3a YCMHelHoe OCYIIECTBICHHE Iep-
BOH NATHIETKH.

HecmoTps ma felleHoe COMPOTHBJIEHME BPAXKIEOHEIX XNy CO-
LHaJM3Ma 3JIEMEHTOB, IepBaf NATHIETKZ Ohlia OCYLIeCTBACHA 6.1e-
cTaumM o6pasoM B 4YeThipe Tofa. baecrsme Oblia BLHIMOMHEHa 1
pTOpas NATHIeTKA. BRUIOMHeHWE MBYX CTAJHHCKMX NATHJIETOK obec-
mewrsio 3aBepitenue moctpoermss B CCCP coumamama, IIpoOuHO M
no6eNOHOCHO BOIIGILIEro B HAIy >XW3HL, B HALI OBT HOJ BeJ-
kuM sHamemeM Cramtuckol KoOHCTHTYUMA.

JKusub mokasana sce Geccuame Bparos CCCP, Bce HUYTOXKECTBO
ux GOpbOBI NpoTHB Iena JienwHa—Cranuma.

Tosapun Cramue eure 8 1933 T. TOBOPHT © TOM, YTO BPENHUTENb-

CKHe H BOPOBCKMEe MAaXHHANUHM «OBIBIIMX JIIOXEU» He B COCTOSIHHH
yro-au6o maMeHuTE B nojoxenuu CCCP, moTOMYy UTO «OHH CJAHIIKOM
cnabbl M HEMOHIHBl AJII TOrO, YTOGH NPOTHBOCTOSATE MeEpONpHs-
TiEAM COBeTCKOI BJACTH» 1. .
- Ho'rmopapum, CrammH B TO Xe BpeMA NpDeAYIIPeXTaJ] IIPOTHB
JCNOKOSHAS Ha JIOCTHIHYTHIX yCIexaX, IPOTHB OJaroxylMs, meMo-
Gumsyiolrero B 6oppbe ¢ BparaMd, IPOTHB ONIOPTYHHCTHYECKOH
HEJOOLiIeHKH OIIACHOCTEeH, BHITEKAIOIMIHX M3 camoro GakTa npozmoi-
sKalomefca KjaccoBoH GopbOBl B YCJOBHAX KalUTATHCTHUECKOIO
OKPYIKeHHS.

Tosapumr Cramup rosopus: «Hamo umers B BHIY, 9T0 POCT MO-
I¥ COBETCKONO TOCYZapcTsa OyaeT YCHJMBATL CONPOTHBJICHUE
NOCJIeTHUX OCTATKOB YMHpAIOIIHMX KjaccoB. HMMemmo moromy, 4T
OHY YMUPAIOT M MOXHBAIOT NOCJEIHHE JIHW, ORH OYIyT NePeXONUTh
OT omEMX QopM HACKOKOB K APYrHM, Oouiee peskKuM (opMaM HaCKO-
KOB, ale/MHpysd K OTCTAJBIM CJOSIM HaceJeHHs © MOOCHJIM3YS HX
npotuB Coperckoil Baacty. Her Taxol -DakocT# ¥ KJIeBeThbI, KOTO-
pyio Ovl 3T ORIBIIME MOAYM He BO3BesM Ha COBeTCKYKX BJACTH X
BOKPYI' KOTODBHIX He MONLITAJHCH OBl MOOUIM30BATL OTCTANEIR 3Je-
venTsl. Ha 3TOH mouBe MOT'YT OXHTb U 3AIIEBEJHTHCS PasCHTHIC
LPYIOEL CTapBIX KOHTP-PEBOJMONHOHHLIX TAPTHH 3C-3pOB, MEHbIIEBHU-

LCranuy, Bonpocm JIeHHHA3MA, . B3], 10-e, crp. 510.
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KOB, OYP3KYa3HBIX HAUHOHANMCTOB IEHTPA ¥ OKPAMH, MOIYT OXKMThH
H 3alUeBEJHTHCS OCKONKH KOHTP-PEBOIONHOHEBIX ONIO3HUHOHHBIX
2JeMEHTOB M3 TPONKECTOR U IpPaBBIX VKIOHMCTOB. IT0, KOHEUHO,
ge crpamigo. Ho Bce 3TO Hano UMeTb B BUAY, €CJHH MHL XOTHM
HOKOHYHTb C STHMY . SJIeMEHTAMH GBICTPO W §e3 OCOGBIX KepTB.

BoT moueMy peBOSMOUMOHHAA OIUTEJBHOCTD SBJSETCH TEM CaMBIM
KayecTBOM, KOTOpoe OCOOeHHO HeoOXOmAuMO Teneph GOJbLICBHKAM»!,

Briio Obl Tpy6o#l OWMOKOH mpeacTaBadaTh cefe Oeno Tak, 4TO
gCe 5TH DOCIONA, HAUHHAS OT TPOIUKHCTOB # OYXApPUHIER ¥ KOHUAS
MeHblIeBUKaMU H Oesorsaprefinamu, BeayT 060pp0y ¢ COBETCKOM
BJIACTBIO M COBETCKMM HapOIOM JHMIIb IIPH NOMOIUM NPECTYTJEHH,
KBaJMPAIUPYEMBIX KaK JIPECTYIIeHUs. KOHTPPEBOJIOLHOHHEE.

Her coMHeHus, YTO BpPeIdTeSbCTBO, IHBEPCHY, TeppOp, OPraHH-
3al(US IINHOHAX2 ® CeTH IIMHOHCKUX THe3lX, GopMUDOBAHHE IIO-
BCTAHYECKWX TDYIII ® ONOPHBIX NYHKTOB B HANMX THJAX H TOMY
noaoGHble NPeCTYNNeHUs, COCTABJSIOT TIJIABHOS COJNEDXaHMe [ipe-
CTYNHOK IeATENBHOCTH NepeOpOlUeHHOK $W3-32 KODNOHA HHOCTDAH-
HbIMH Pa3BeKaMd areHTypsl. |

Ho 3T rocmofa He OTPAHUUMBAIOT CBOEH NPECTYNHOE «paboThi»

TOJBKO 3TOr0 poja InpecTynneHusaMH, Kak CBUIETeNbCTBYeT ONBIT
gailie pasBeK® M ODPraHOB NPOKYPATYPhl IO PA3OC/IAUEHHIO U Das-
I'DOMY STHX NPECTYNHHKOB, OHH He ODesraloT U BCEMH JPYrUMM
pugamMu npectymienuit, ITomjor MOKYMEHTOB, MOINEHHHYECKHe Ma-
XHHAIMM, BOPOBCTBO M pacXuileHHe TOCYJAPCTBEHHBIX NIEHHOCTEH,
pacXdlieHue KOJIXOSHOrO © BOOOINE KOOMEPATHBHOI'O HMYIIECTBa,
BCEBOSMOYKHBle GdanbcubUKalny, YHHUTONKEHHe H paspylleHwe rocy-
AapCTBEHHOTO M OOIIECTBEHHOrO NOCTOSHHSA, KJeBeTa, WHCHHYanud,
IPOBOKAIMSA — CJOBOM, JII060e VYroJIOBEOE INpPEeCTYNNeHHe B PYKaX
TPOUKHCTCKO-OYXapUHCKHX BBHIPOAKOB HIDaeT POJb OCTPOTO OPYKHA
6opbObl TIPOTME COBETCKONO NPABOIIOPSAKa, MHTEPecOoB TPYAALHXCH
H COLHANUCTHUISCKOTO IOCYNapCTBa.
- BoT nodeMy TaKoe OrpoMHOE 3HAUeHWE NPUHALNCKUT TPABMIILHO
OPTaHU30BAHHON # NOCTARJIEHHOM HA JLOJKHYIO BBICOTY B IOJMATH-
YeCKOM ¥ HAVYHO-TEXHMYECKOM OTHGIISHHM MeTommke GOopsObl ¢
DA3NMUELIMUE BHEAAME YDOJOBHBIX NpecTymieHni. Hem Gozee H30LI-
pseTcs BPAar B CPeCTBAax M cnocoGax Gopblbl ¢ COBETCKHM CTDPOEM,
TeM GOJiee METKEMH, TONBHKHBIMH M COBEDIIEHHBIMH TOJKHBI OBITH
cpencTBa GOPHOBI COBETCKOTO TOCYZAApCTBA € IPECTYMHUKAMH.

IIpu ob6mem nanemun npecryngoctd 8 CCCP, ocobeHHo sa cyer
PeSKOTO YMEHbIeHHs TaK HA3EIBAEMBIX HMYIIECTBEHHBIX IIDECTYII-
neHnfi (¥, B YaCTHOCTH, NIPECTYIUICHHH DPOTHB oI ecTBeHHOH, CO-
AAJACTHYECKOY COGCTBEHHBOCTY M IIPOTHB JHYHOCTH), 3ajaya sHep-
rEgHOH GOpLOLL ¢ PASIMUHBIMM BHIAMH NPECTYNISHHH B CCCP =me
CHUMAeTCS. i

B arofi 6opsbe MepBOCTeNnedHOe 3HaueHHe NPHHANJEXKHT HCKYyC-
CTBY, YMEHBIO DACKpLIBaTh NPECTYMIEHHS H pazofyayaTh HPECTYI-
HUKOB.

1 Craaxs, Bompoébx nenuRusMa, msp. 10-e, C1p. 510.
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Jlemnn nmcan: «PelIHTeNbHOCTH y Hac ICBOJBHO. A HET yMembs
NMoHMaTh KOCTAaTOUHO OBICTPO [NOCTATOUHOE KOJHUYECTBO CHEKY-
TISIHTOB, MapomepoB KallMTAJIUCTOB — HAPYIIHTENed COBETCKHX Me-
ponpusTuii» 1. B nuceMe K pabouHM M KpecThbfHAM IO IIOBOAY IO~
Oensl HaXL KomaKOM Jlegun nuwcan: «A UYTOOEI yMeTh JOBHTE HX
(1. €. Bparos COBeTCKOH BJacTH. — A. B.), Haxo OBITH HCKYCHEIM,
OCTOPOXKHBIM, CO3HATENBLHBIM...» 2, -

C Tex mop Kak. JlesmHBIM OBLIH BBICKA3aHBI 3TH MEIC/H, COBeT-
cKasi IPOLECCYasibHas HayKa CHJIBHO IBHHyJack Brepex. CHibHO
IBHHYJACH BIlepel], K COBETCKAsS KDPUMHMHAIMCTHKA, paspabaThlBalo-
masg BOTNPOCH TAaKTHKE M MeTOIMKH O60pBOBI ‘C IpecTyNJeHHsME,
ONMpasCh Ha NOCIEJHHME, HOBeHIUMe NOCTHXKEHHMS COBPEMEeHHOH Hay-
KH B TeXHHKH.

CoBerckas KPHMMHAJHCTHKa—elle OYEHb MOJIONAs OTPAC)h HAYKH
coBeTcKoro cyltebHoro mpasa. Hecmorps #a 3T0, 0HA HOCTMINIa 3Ha-
YuTeJbHOr0 pasBuTus. HanmbHeflHe ycnex# ee CTOAT B DPAMOH
CBS3M ¢ OBJIALEHWMeM HAUIMMKE KPHMMHAJMCTAM®E TEXHHUECKOH (B mu-
POKOM CMBICIIE 3TOTO CJIOBA) HAYKOH, C OMHOH CTODOHBI, M Hay-
Xo#i cynebuoro npasa — ¢ Apvro#. Tonsko B 3TOI CBASH M BO3MOXK-
HO ee jajbHeHllee ycmeltgoe passutye. C Xpyro#l CTOPOHLI, pa3BH-
THe NOKA3ATENBCTRBEHHONO IIpaBa K NOKa3aTEJBCTREHHON CHCTeMEI
TaK¥Xe TeCHO CBA34HO C PasBHTHEM KDUMMUHAIUCTHKM. DBes sTol cBasm
HeBO3MOXKHBI HH ND2aBMVIBHOE TOHMMAHHE, HHM NpaKTHYECKas paspa-
60TKa B IpHMEHEHEHE TOH YaCTH CHCTeMBl J0Ka3aTeNbeTB, KOTOpas
HMeeT HeJ0 C TaK HaShIBaeMBbIME KOCBEHHBIMH J0Ka3aTelbCTBAMA.

BosBpamasch X IPOISCCYATBHSIM BOMMPOCAM, CBSI3AHHBIM C  yue-
HHEM O BelIeCTBOHHBIX JOKA3aTeJbCTBAX, HeOoOXOIHMO YKAa3aTh Ha
BCI0 Ba’KHOCTH INPABHJI O COOADAHHM, XpaHEHHH H HCIOJb30BAHHH
BEUISCTBEHHBIX HOKA3aTeNbCTB.

BetrrecTBemHble 10Ka32TENBCTBE, KaK TOr0 TpebyeT Haul Vrosos-
HO-IIPOLEeCCYaJbHEH KOAEKC, HOMXKIH OHTh 1OIPOGHO :ONHCAHEL,
IproOINeHbl K A€y OCOOBIM IIOCTAHOBJIEHHEM CJeNOBATess HJH Ofl-
peneleHUeM CyAa U XDAHUTLCA TaM, TAe HaXOOMTCS IPOH3BOLCTBO
no medqy Wwm Jeno. BemecTBemHble J0KasaTesbCTB2, He MOIYIIHE
XpaHHTBCSI B KaMepe CJE€JOBaTeNs HJIH Cyza, ¢ororpadupyorcs.
Cxoponopramuecs npeqMeTsl, (UIYPHPYIOUHE B KAYeCTBe Belie-
CTBEHHBIX OKa3aTeJLCTB, TakKXKe MNOJLKHBI @oTorpaduposaTscs M-
€l2BaThC COOTBETCTRYIOLIHM OpraHH3aUMAM [IJs HCHOJB30BAHHS 3.

B ciayuae mpekpalresHs Jeja IDOCTAHOBJEHHEM CJILOBATENS HIH
onpeleseHHeM CyAa CyAb0a BelleCTBeHHBIX MOKAa3aTEJLCTB Olpele-
aserca corjacHo cr. 223 YIIK PCPCP m COOTBETCTBYIOIIUM
cmarr;%M YT OJIOBHO- npoueocymaﬂaﬁmx XOJeKCOB  JIPYPHX COOSHBIX

JHK,

Uro xacaercd IpamiaHCKOro npomecca TO 3JeCh BelleCTBEHHHIE

HOKA3aTeIHCTBA (PHIYPHDYIOT TJABHBEIM 06pasoM B BHEE OHCbMEH-

1 Jenns, T XXII, crp. 520—521, \ ' . “ |
2Jlenwms, T. XXIV erp. 434.
3 CM. cr. cT. 66—71 VYIIK PCOCP.
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€bIX JOK23aTEeNLCTB (IUCHMEHHBIE aKThl, TOKYMEHTH!, IlepelucKa),
mepevncaeHHtx B cT. 140 w e TTIK PCOHCP,

ITuceMenHple [10Ka3aTeNbCcTBA, KaK M BCAKHE JOKA3ATENBCTBE,
MOTYT B IIpolecce CyNa OCIapHBaThLCH, BINOTH O 3asBJEHHS 06
WX TOJJIOKHOCTH. |

Ilpn sasiBNieHUH O TOAJOXKHOCTH MOKYMEHTAZ CTODOHA, INpeacTa-
BUBIIAA NOKYMEHT, MOXEeT NMPOCHTHL CYJA DacCMOTPeTh CIOPHBIA BO-
{pOC HAa OCHOBAHMM NDPYIHX LOKasaTensCTB. HesaBHCHMO 0T 3TOro
CyJ AOJIKeH IPOM3BECTH NPOBEPKY NOMLJIHHHOCTH JOKYMEHTOB HMe-
OMUIMUCA B €ro paclopskesuy cnocobaMu (OCMOTP MTOKYMEHTa,
AOTPOC CBHIETENEH, CIHYEHHE DOMITHCH HA - 3al0XO3PEHHOM JOKY-
MEHTe C MNOANMHCAMH Ha JPYTHX [JOKyMeHTax, 3Komeprusa). [Ipm
NpU3HAHAHE JOKYMEHTa IIOAJMOKHBIM OH YCTPAHSETCA H3 YHCHA ILOKa-
3aTEJbCTB H NEPeNaeTCs CJIeNCTBEHHBIM OpraHaM [JA AajbHeiiinero
paccienoBaBus H NDHBJEUEHHUS] BHHOBHEIX K OTBETCTBEHHOCTH 1.

Boime Mbl yxke MOBODHJH O IHCHbMEHHBIX NOKYMEHTaX Kak 0coGoM
BARIE BELUSCTBEHHBIX A0Ka3aTeJbCTB. B OYypXKyasHO# TeOpHH OTJIH-
YalOT MHChMEHHBIE NLOKYMEHTHl KaK BelISeCTBEHHBIE NOKA3aTeJHCTBA
OT NHCBMEHHBIX NTOKYMEHTOB B COOCTBEHHOM CMblcje cJjosa. Cus-
TQIOT, YTO INHUCHPMEHHBIH JIOKYMEHT, HanpHMep IIHCHbMO, 3alHCKa,
KHHXKa, NaclmopT, pacueTHas KHHMIKKA, MOXKET HIpaThb POJb Belle-
CTBEHHOI'O IXOKasaTeNbCTBd, €CNH OH CJHYXKHT VJAHKOH, He3aBHCHMO
OT CBOEro copepxanyda. IInceMeHHEIA AOKYMeHT CYHMTAIOT NHCHMEH-
HbIM JOKAa3aTeNJbCTBOM, €CJIH OH CBOWM COILEPKAHWEM YCTaHABJIH-
BaeT KakoH-M60 (Qakr, UMEIIHH OTHOUIeHHe X HCCISIYEMOMY
CYyA0M COOBITHIO.

«Pasiyune »THX IBYX BHAOB, — rOBOpUT npod. Jlrobmimckud, —
TIOKOUTCHA Ha MEeTOJAax HCCIeNOBAHMsA NAHHOI'O JOKAas3aTeabCTBa. Lo-
KYMEHT, COCTaBISIOIINA BEUIECTBEHHOE [TOKA3aTENILCTBO,  HCCJe-
IyeTcsi METOJLOM yMO3aK/moueHws 0O nend ¢akTvdeckoll NpHUMH-
HOCTH, KaK H IPOUMEe BeIleCTBEHHBIE J0Ka3aTeJbCTBa. JLOKYMEHT,
COCTABJISIIOINME IHCBMEHHOE NOKa3aTeJbCTBO, HNONJIEXKHT HCCJIeNo-
BAHHI0O C TOYKM 3DeHHS NOCTOBEPHOCTH COIEpKAUIHXCA B HEM
GaKTHYeCKHX COOOLIeHH» 2,

- CHIOpHTE ITPOTHB passUudsi S5THX BHJIOBR JOKa3aTeNbCTB Hell-
CTBUTEJILHO HeT OcHOBAaHMA. HO #3 3TOTO pasjmuud, KaK ® M3 pas-
JHUAS  MeKIY MeTONAMI  WCCJAeNOBAHAA STUX HOKA3ATENNCTB, HE
caegyeT enaTbh BEIBOX, YTO TNHCBMEHHOE JHOKA34aTEJBCTBO He OT-
HOCHTCH K KaTerOpHH BelleCTBeHHEIX moKasaresnbcTB. [Iucpmo, an-
‘pecosapHOoe Tp. A. B WalimeHHoe HAa MeCTe IIPECTYNJEHHs, MOXKET
CIyXUTH YJUKOH HpPOTHB TP. A., MOXKeT ABHTHCH, CICKOBATENHHO,
‘BEllECTBEHHBIM [J0Ka3aTeNbCTBOM B COOCTBEHHOM CMBICJE CJIOBA.
B srOoM caydae copmepikaHue NHCbMa 06e3pas/mupo; IHCbMO YCTa-
H4BJEMBAET TOJBKO TO, YTO HA MecTe NpecTynieHds Ouli Tp. A. u
qT0, CJAENOBATEJbHO, OH MOXET HMETh KaKOoe-TO OTHOUIEHHE K 3TO-

1 CMm. crt. cr, 148—151 TTIK PCQCP.
2 Jlowb6auackri, O n0KasaTenbCTBAX B YrOAOBHOM Cyle; BHMmuMC KRR,
Kype yromosmoro mpomecca, 1927, crp. 124 :
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MY IPeCTYIJIEHMIO. [IncpMo Xak yJMKa [JaAeT HUTH AJAd  Jajabgefi-
LIETO pacCaeqOBaHUs, OHO OKa3hIBAETCH BEIECTBEHHBIM JOKasa-
TeJbCTBOM.

To ke nMHCbMO, copepskauiee B cefe NNaH COBEPUIEHHs MNPECTYII-

JIEHUS, CJAYKHT TOXe YJUKOH; HO B OTJIHYHE OT NePBOro cJayyas
OHO WIpPaeT 3TY pPOJB CBOMM COJEpXKAaHMEM, B CHJIY 4ero rtpedyer
OT CJeNCTBHS ¥ Cyla MCCISAOBAHHS HHOTO [OPAIKA — HCCJEL0Ba-
Husl H3J0XKeHHHX B Hem ¢daxkrToB. M B 3TOM coyyae mHCEMO — 10-
Ka3aTeJIbCTBO, HO OHO SIBJISETCS TAKOBEIM He Kak OOBIYHASA Bellb,
HMEIOILAsl 3HayeHHe JIHINh CBOMM B HE€ I HM M OTHOUIEHHEM K CO-
GLITHIO, 4 KaK [JOKYMEHT, T. €. Belllb, UMEiollasg 3TO 3Hayeyue Io
cpoemy, BHyTpenHeMmy cojiepikanuio. ChexosarenbHo, Oynyuu Be-
LIeCTBEHHBIM H0KAa32TeJBCTBOM B LIHPOKOM CMBbLCJE CJOBa, IIHUCH-
MEHHbBle HOKYMEHThl SBJIAIOTCA |[OKa3aTeNILCTBAMH Sul generis, oco-
Goro pona, Kak Obl CBHAETEJLCKHMM IIOKa3anueM, NaHHBIM B IHCh-
MEeHHOH (dopMme.
'~ Bpoosne TOHATHO, YTO #3 PABJHYMA ITHX JOKA3aTEJLCTB BhbiTe-
KaeT HeoOXONUMOCTb K Pa3JHYHBIX METOJO0B HX HCCJAEJOBAHHA: A0~
KYMEHT K4K BeleCTBeHHOe MOKA3aTeJhCTBO HMCCHECNYETCH MO 1CBO-~
UM BHEIIHHM TIpU3HAKAM, YCTAHABJMBAKOLWIHM OTHOILUEHHE IOJ03pe-
BAEMOr0 JHIA K COOBITHIO, WHOTJAA 3Hech HeODXOAMMA 3IKCIEPTH3a;
JOKYMEHT KaK MHCbMEHHOE J0Ka3aTeJbCTBO HCCIELYETcsi € TOYKM
3pEHUS COOTBETCTBHA H3JNOXEHHBIX B HeM (AaKTOB JeHCTBUTENb~
HOCTH, C TOYKM 3PEHHHS JOCTOBEPHOCTH I9THX (PAKTOB.

§ 26. Teopus y/mK (KOCBEHHBIX [0Ka3aTeJbCTB)

Bonpoc 06 yaukax, HIX KOCBEHHBIX [OKa3aTeJbCTBAX, NpeAcTaB-
JISeTCH ONHHM M3 CaMBIX MHTEDECHBIX W BaXKHbIX KaK B TeODHH TO-
Ka3aTeJIbCTBEHHOI'O 1IpaBa, TaK H B INPakTHKE €ro NpUMeHEHHS.

B meopuu ¢ 'BOMPOCOM 0 KOCBEHHBIX JIOKA3ATENbCTBAX CBASHIBAET-
Csl pAnN BadkHeHIuX npolGaeM y4eHHS O JAOKa3aTeJbCeTBax: npobrema
ZIOCTOBEPHOCTH TOTO, YTO COCTaBJAET VJHKY; IpobJeMa COOTHO-
mesust GOJbIUOH M Mo TOCHINIOK; npobaeMa CTedesus HMAM rapMo-
HAH YJUK; npobjeMa OTHOINEHHA MEXKAY KOCBEHHBIMH I0KasaTelb-
CTBAMH ¥ TaK HA3LIBAEMBIMA TIDESYMNIUAMH; npobseMa XayecTsa M
SHAYEHHS VMK KaK CyHLe0HBIX oOKa3aTeJbCTB; KAACCHDUKAIUA KOC-
PEHHBIX, LOKa3aTeJHCTB. :

B npaxTHKe 3Hau€HWe KOCBEHHBLIX JOKA3aTEJLCTB ONpelesideTcs
TeM, YTO HEPeNXOo OHH SABJIAITCS €IHMHCTBEHHbIMH IO HeJy [oKa-
3aTENLCTBAMHKY, UTO NOJb30BAaHHE HMMH OKa3biBAeTCH YaCTO €IHH-
CTBEHHBIM CIIOCOGOM PACKDEITHS NpecTylJieHHA # H300/MueHus IIpe-~
cTymuukoB. He cayyaitio noa'romy TEOPHsI VJHK Bbi3Bajsa K cebe

1 Bnon:mer («Traités, p. 645) He MeJas pasiHuMs  MeXay présompt.ona
¥ indices, mMogveprUBALT 3HAYEHHE TOCISIHHX B TOM, UTO mpecTymienus (délitsy
YacTO COBEPUIAIOTCH Ges CBHAeTedelt W YTO, ClIELOBATENBHO, OKAa3HBAETCA HeoO-

XOHMBIM (IIOJIBSOB&TBOH KOCUBEeHHBIMY . ynnxam KaK -HHCTBeHHBEMH .IIO{KHGETGJII:-
CTBaMH.
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CO CTOPOHE NPONECCYa/MCTOBR TI'POMANHBIE WHTepec, HalleXIUMi
CBO€ OTpaxKeHHEe B YPE3BHYAHHO OOMJBHOH W MHOTOCTODOHHEH JiH-
TepaType, TOCBALIEHHOH 3TOH TEOPHH, HMelOLlel HeManae CBOHX
IpeJCcTaBHTENEH B JIHIE KPYyIHeHUIHX IPOLEeCCYaJucToB M BooGuie
IOPHCTOB DasJHYHLIX CTPaH ¥ HApoIoB L.

Teopusi KOCBEHHBIX VJHK $BJfETCA OAHON Hu3 HauGoyee paspa-
60TaHHbLIX NPOLECCYATbHLIX Teopuil. Tem He MeHee B Heli nMeeTCH
HEMAJNO SIBHO OWIUOOUHBIX IOJIOXKEHHH, NPHTOM KAaCAOIIUXCH HaH-
0onee BaXHBIX, OCHOBHHIX BOIIpOCOB 3TOH Teopud. JlocTaTtoyHo
YyKa3aTh Ha COBeplIeHHO HeNPaBHJAbHOE, XOTH H TOCHOACTBYIOUIee
B OVpXKYa3HOK TEOpUM KOCBEHHBIX [JOKa3aTENbCTB  IIOJOKEHUE:
«yeM cJaabee yIHKH, ‘TeM YHCIO0 MX JKOJoKHO ObITe OoJibilte, H, Ha-
000pOT, UeM OHH CHJIbHEEe, TeM HHCJI0O MX MOXKET OBbITH MeHble» 2.

HecmoTpa Ha TO, YTO KOJNMUECTBO VJHK, HECOMHEHHO, HrpaeT
H3BECTHYIO pOJb B MAejne GopMupoBaHUf CyAeHckoro yGexAeHud,
YKA3aHHOE BbIIE NOJIOXKeHHe HENPABHUJBbHO: CJ a0 Bl e YIMKH, KaKo-

BO 6bl HM OLUIO MX YMCJIO, HE B COCTOSHHUM CO3HaTh CHJABHOTL O
IOKAa3aTenbCTBa 3.

Mexnay TeM faxe B TO3NHeMuX paboTax OypxyasHbIX Yyue-
HBIX (HanmpuMep B LHUTHpOBaHHOK pafore [nasepa) poJib KOJHYE-
CTBEHHBIX IIOKa3zaTeJelt B Jele, OUSHKU KadecTBa YJIMK KaK HOKa-
3aTeNBLCTB NoAuepkuBaercad ocof0. Ho B ewe OGospledi cTeneHH
B 3THX paforax maer cebi 3HATb TOCHOACTBO IIPHHUHUIOB GOpMaJb-
HOM JIOTHKM, Oe3pasfesbHO mapsiled ®O BCEH METONOJOTMH IO-
CTPOCHMS CHCTEMBbl KOCBEHHBIX NOKA3ATENHCTB. IDTO-—OCHOBHON 10-
pox OypXyasHHX TEOPHH O KOCBEHHBIX JOKa3aTeNbCTBaX.

3meck BCe CYUIECTBO |AOKA3HIBAHMA (CBOJMTCA K JOTHYECKHM OTle-
pangsM, K [OJOMY YMO3aKJHOUeHHIO, OT OOJbIIOH IOCHLIKA K Ma-
N0H, W STO HECMOTPs Ha TO, YTO IIOPOYHOCTH TAKOH METOMOJOIHN
YyBCTBOBAJM HEKOTOpBIe, HamOOoJee BHIJANOIIMECH OypKyasHble yue-
pote ([ nasep, JKupsieB), NpeiynpesXAaBlude TPOTHB TPeBpAILCHUSA
TEOPHH KOCBEHHHIX YJIMK B TEODHIO aphudMerHuecKoro cyera YJMK,

1 JKupsep nucat («Teopus ymug», 1855, crp. 5): «OT COBOKYHHOCTH Pasroro
poxa OOCTOATENBCTB TEOPHA YUK mpuobpena TO BaXXHOE 3HAUeHHe W 3aHMMa-
TeNBHOCTh B HAYKe YTOJOBHOIO CYIOIPOM3BOKCTBA, MJIOKOM KOTODHX OHIIO f0-
SBJIeHHEe B IOPUAMUECKOH JHTEpaType MHOMXKECTBA COYMHEHHE 00 oTOM mWpeX-
Mere», ¥V JKupsieBa MONKEO TOSHAKOMATHCA € TEPEUHEM aBTOPOB STONO <«MHO-
WeCTBA COUHHEHHH», JalXeKo, BIpoYeM, He NONMHHEM, HO BeAYUIMM CBOE HAYAIO
¢ XVI mexa.

Cpenm paGoT, IOCBSILEHHHIX TEODMM YJI¥K, OGpallaioT HA Cels BHUMARME He
CTOILKO TeopeTHueckofi paspafoTKofi OTHOCAWMXCA X STOR TeopHw TpOGTIEM,
CKOJBKO KaieCTBAME [NPAKTHISCKOTO DYKOBOACTBA TaK®e paboTs, ak  «OuT
TEOPHE KOCBEHHHX VJHK» YHiIb3a, «Teopus yauxk» JKupsesa, «Traité» Bomnier,
B YaCTHOCTH r/aBa «Présomptions simples en matiére criminelle», p. 645--657,
W. cuaenywoomaa raasa, <«Handbuch des Strafprozesses» (Viertes Kapitel,
Indizien) Glaser’a.

* 3K gpsesn, Teopua ynuk, Hepnr, 1855, crp. 159.

8 OnmH - ofBUEAEMHIl, OCHapUBas TNDPABUJIBLHOCTE KOCBSHHHIX YIHK, He Oe3
OCTpOYMYS - SBAMETHJ, MTO OH He IIOHMMaeT, Kax H3 ecATH ThICAY KYCKOB Geqoi
J0MagE MOXKHC NOXYUHTH OARY YepHyIo Jomanb (cmM. Bonnier Traite, p. 615).
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(pH IIOMOIIM KOTOPOT'O M3 CYMMBI OCHOBAHMH BEPOATHOCTH IOJIKHA
MOJIYYUTHCS JOCTOBEPHOCTD. '

Britte, ‘06BsACHAS pasiHune MeXAY NPAMBIMH ¥ KOCBOHHBIMH I0-
Xa3aTeJbCTBAMU, Mbl TOBOPHJIH yKe 00 OTJHYUTEJBHBIX IIPH3HA-
¥Kax IMOoCJeNHUX. :

KocBeHuble [0Ka3aTeJIbCTBA — 5TO, MEUCTBHTENBHO, O6CTOATENE-
CTB2, KOCBEHHO OTHOCHIUMecs K IpeaMeTy JOoKashIBauud, o00CTOs-
TeJbCTBA, NPAMO H HENOCPELCTBEHHO He CBUIETENbCTBYIOUIHE IIpo-
TUB WM 32 OOBHHACMOrO, KaK 9TO MOXHO €Ka3aTb OTHOCHTE/BHO
flOKA3aHME CBHAETENCH, KaK 3TO TakKXe B pAle CJAYYaeB MOXKHO
CKA3aTh O BAKJIOYEHHAX SKCIepPTH3BI, HO NPHBOJAALIME HO CBASKW ¢
LDYruMy o8CTOSTENBCTBAME K TEM e BHIBOJAM, UYTO ® NpAMbIe
J0Ka3aTeNLCTBa. |

«Becsikoe pellieHHe, OCHOBAHHOES Ha N0Kas3aTeNIbCTBE, BBIXOIHT
03TOMY, — NHueT DeHTaM, — U3 CJAEeYIOMEro 3akJOUeHHs: Tak
®aK H3BECTHBIH (hakT CcyllecTByer, TO s OTCIOLA BaKJioyarld 0 LCy-
{[ECTROBAHHME IPYyroro Takoro-to daxrasl.

[lo sToMy DpaBmly MOXKHO [OCTPOHTb CJeAyIOmyio Gopmy.y:
A BeicTpesnna B B. B ynan sameprso. [lo dakTy BhICTpesa, NPOH3-
genensoro A B B, u no ¢agry cmeprn B Myl onpenmensiem, yto A
youn b.

DTOT BHIBOJ MOMKHO CHeJaTh Ha OCHOBAaHMH MOKasaHus B, Bugen-
mero, Xak A BplcTpesma B B, M MEIMUMHCKOTO 3aKJIOYEHHA O
cMeptd B, npoumcmenmel OT NPOH3BEAECHHOIO B HEr0 BBICTpPEJA.

ITogasauue B-— 310 TipMOe IT0OKAa3aTeJabCTBO. :

Ho 3T0T Xe BEHIBOL MOXKHO CHEJATh M Ha OCHOBAHHMM HHBIX JO-
xKasateJbecTs BuHbI A. Ceuperens I BuZed, KaK A 3apaixkal pyxbe,
rpossdck yourk b. Uepes wac nocne storo b Onn HaljeHn yOHUTHIM.
Ha mecte npecrynnenust Obli Hale@H HOCOBOH IJIATOK € MEeTKOH
A, npH3HaHHLIE UM 3a INpHHALJEXKAWHH JIEHCTBHTENBHO EMY,
A. Ceumeresm O, E, JK noareepmunm, uto Mexiny A u b Ha
70YBe JEHeXHBIX PAacCYeTOB YacTO NPOHCXOJHJH CCOPH, B: Pe3yilb-
TaTe XKOTOpPEIX A me pas yrpoxan B yOGufictBoM. D10 NOATBEPIMIH
apyrue ceuperean — 3, M, K.

Bce npuBenennble ¢akThl — NOKA3aTEJNBCTBZ, HO HH OJHO H3 HHUX
He SBJAETCH IPIMbIM, BCe OHM KOCBEeHHBIE.

IlyTs npsMBIX [J0Kas3aTeJbCTB KOPOUE€ IIYTH KOCBEHHBIX HOKasa~ |
TenbeTB. [Ipy OnEepHPOBaHHE KOCBEHHBIMH JOKa3aTe/bCTBAaMH HEoOl-
XOIMMO Ipofienarth 6ojiee CJOXKHEBEIH NYTh yMozakjonenwi. Ciox-
'HOCTH 3TA 3aKNIOUAETCA He TOJBKO B TOM, 9TO OT OIHOTO uACT-
HOoro ¢akra NpUXOAMTCS HITH K APYrOMY, OT ILPYroro d4acTHOTO —
¥ TpeTbeMYy H T. 4., IOKa AoHNemwb Zo OCHOBHOro $axrta, Tpeby-
jommero ycraHoBgerus. CJOXHOCTE 3Ta 3aKJOYaeTCs €Ie H B
TOM, YTO IPH KOCBEHHBIX [0Ka3aTeJbCTBAX HEPELKO IPHXOLHUTCS
fI0Sb30BATECA HECKOJLKHMH psiaMi  KOCBEHHEIX JOKa3aTeNbCTB,
[IpUYeM 3TH PSABl MOT'YT COBHNAZaTh HE BO BCEX CJy4YasX, a2 B-HEKO-
TOPHIX CIy4asX MOrYT Hase BCTYNATB APYT C APYroM B IIPOTHBO-

1 BenTtaM, O CymeGEEX NOKAsaTeJscTRaX, Kmes, 1876, crp. 9.
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pedre. B npuBeNeHHOM BHIIE CJAyYae MH HMeeM ABa Psxa JoKa-
3aTeJbCTB: OOMH paj — ceugerenu [, E, JK, nokasaBmwe o ua-
CTEIX ccopax MeXnIy A u B; mpyroii pam— ceunmeresu 3, Y, K,
noATBepAMBIIKE, 4TO A HacTo yrpoxaar B. DT mpBa psma MoOryTt
COBNACTh, MOTYT M HE COBHNACTb M Ja¥Ke OKasaThesd N0 OTHOIIE-
HHIO APYrC X JpPYry B HPOTHBOpeuwH. SICHO, UTO ONeHKa HEeCKOJb-
XHX DALOB JOKa3aTeJBCTB CJIOJKHee, YeM OUeHKa OJHOTO psla;
aHalM3 3THX PAJOB M COOTHOUIEHHA HMX APYr C APYroM NpH IIpo-
THBOPEUYHMBOCTH COLEPIKAaHWA TeX W [PYrHX IoKasauuil eme Oosee
YBEJUUMUBACT TPYAHOCTH. I103TOMY COBEpUICHHO HeIPABHIBLHO Ipef-
CTABJEHUE O KOCBEHHBIX JOKa3aTENbCTBAX Kak O 0ojee IIPOCTHIX
AOKa3aTeJbCTBAX, YeM IpaAMBle HOKasatejbcerTBal. Takofi B3rasn
Ha KOCBEHHbLIE NOKA3ATENLCTBA OTPAXKAeT NPEAB3ATOS OTHOUIEHHE K
NPAMBIM [KOKA3aTeNbCTBAaM, T. €., KaK NpAaBUJO, K CBHIETENSM, BHI-
3bIBAIOIIAM COMHEHHE€ B JOCTOBEDHOCTH COO0IIaeMblX HMH CBe-
IeHHH. : ,

B melCTBHTENHSHOCTY NPHMEHEHWe KOCBEHHBIX JOKa3aTejbCTB —,
IeJo GoJlee CJOXKHOe ¥ TPYAHOE, ueM IDUMEHEHHe IIPIMBIX.

Koceennoe NOKa3aTeJbCTBO camo HO cefe MOXKET HMeTh COBED-
MeHHO HeHdTpasbHBIE XapakTep; B COeIMHEHHH C APYruMm 0O6CTOd-
TeJbCTBAMH OHO MOMKET TIpHo6pecTH, HaoGopOT, POKOBOEe 3HayeHHe
xas o6pumsemoro. Hampumep, HexTo npmobperaerT MeIbaK. Cam
no cebe 3ror GaKT HE O YeM NPeCcTYNHOM He TOBOPHT: MEIIBESAK
MOXeT OBITh HyXKeH IJjs HeTpebuenus kpbic. Ho KynuBIHE MBINBSK
Hameper otomctuTh rp. H. I'p. H. meficTswresnpho uepes HeKOTOpOE
BpeMsi TorufaeT OT OTPaBJeHHS MBIUBAKOM. B coefmHesuy ¢ AadH-
HBIMH, CBHAETEILCTBYIOIIMMHE O TOM, YTO KYIHBIUHME MBIUBAK NeH-
CTBUTE/JBHO HaMepesancs mameTh rp. H. Xusmd, ¢daxT HDOKYIKH
MEILUBSAKa IpHoGperaeT 3HAYCHWE KOCBEHHOH YJIMKH. -

KocBeHHOE M0Ka3aTelbCTBO XapaKTepHo TeM, YTO OHO He CaMo
mo ceGe, a B COYETAHHM C APYTHMH OGCTOSATEJILCTBAMH IpHOGpPE-
Taer NOKAa3aTebCTBEHHOe 3uauenne. CleaoBaTesbHO, B JAeNie MpPH-
MeHeEHsT KOCBEHHBIX JOKAa3aTeNbCTB BAXKHEHINYIO POJb HIpaer yCTa-
HOBJIEHHE CB g3 u oguux (axToB C ApyruMmu. IIpoumecc ycraHOoBJE-
HHS Takoil CBS3M MeXny ¢GakTaMH pPasjIMYHOd IOOTOBEPHOCTH H
HEPENKO JIEXKAUMMH B DPASHEIX IJIOCKOCTHX BOCIHPHATHS — J€J0
. IOCTATOUHO CJOXHOE H TPYyLHOe, Tpedymoollee 3HAYHTENHLHOH IOXN-
rOTOBKH M YMeHbj K uYpeBaToe IpY HX OTCYTCTBHH ONACHOCTHIO
COBEpILIEHUS CePhLe3HBIX ONIUGOK. -

'HyxHO TakxKe WMeTh B BHAY, YTO KaK B Jeje YCTAHOBJIEHUS
Takoff CBfA3M, TaK W B J[eJie OUSHKW KOCBEHHEIX 0Ka3aTebCTB
SHAYHTEJILHO GOJBIIHHA IPOCTOP NPeHOCTaBIIAETCH CYILeACKOMY yc-
MoTpenHio. B 06/1acTH KOCBEHHBIX NOKA3aTeJbCTB HET MeCTa 1ra6-
JIOHY, TO3BOJISIOLIEMY DelllaTh «aHAJOTHMYHEIE» JeJa o XOpOoIIo yc-
BOGHHOMY H3 ADYTHX JeN pelenty. 3Iech CIMIIKOM MHOTO WHMM-
BUAYAJLHOCTH, CBOCOODAsHs, He MONMAMIUXCA YYeTYy ¥ KiaccHdu-

1 CM5., panpumep, BemTan, O CyZeSHHX NOKA3ATENHCTBAX, Kmes, 1876,
crp. 159, - o - | ,
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KAl COCLJIACHO 3apaHee YCTAHOBJGHHBIM IpaBUiaM. OTHM M
06bSICHAETCS TO OTPHUATEJHbHOE OTHOLIEHHE K KOCBEHHBIM JO0Kasa-
TeNbCTBAM, KOTOpOe efABa JiH He Hawbojee THUNHYHO M IIPOTHE-
HHKOB KOCBEHHBIX [OKAsaTeJbCTE Bbipasui KapMUHBAHH B CIeLYIO-
mux chaosax: «Ecam  XO/IKHO COMHEBATBCS B JOCTOBEPHOCTH,
JOCTaBJIsTeMOl COOCTBEHHBIM [IPU3HAHWEM IIDECTYINHMKAa © CBHIe-
TeAbCTBOM TOCTOPOHHHX JIOAEH, TO OT JOKasaTesJbCTBa YJMKaMi
yiKe HAAJeXUT OTCTYIHTh C Y2KacOM, KaK OT CaMOro HEHaJeXHOro,
KaK OT T2KOrO, B KOeM XK OOMaHUYMBOCTH BCEX TPOUMX IPHCOSUH-
HeTcs eule 0OMaHUHBOCTD, CBOMCTBEHHAS €My OULHOMY UCKJIOYH-
TenpHoy 1. KapMuHbsHH COBEPLISHHO HEOCHOBATENHHO IIPeyBeJIHYH-
BaET ONACHOCTH, BHITEKAKIIHE M3 IOIb30BAHHA KOCBEHHBIMM HOKa-
saTenbcTRaMy. B IelCTBUTENLHOCTH M0Jb30BAHNE HMH HE IIPeiCTaB-
NfeT HeNpeomoJMMbIX TPYAHOCTEH st TeX, KTO B JOCTaTOYHOM
Mepe BJageeT HAYYHLIM METONOM AHAJM3A ABJEHHH — METOAOM Ma-
TEPHAJHC THISCKOH JHAJIK THKH. |
[IpeyBeanuerye STHX ONACHOCTEH, 3aCTABJSIOIIHX «OTCTYIATb»
OT {IOJNB30OBAHHS KOCBEHHBIMH JOKa3aTeNbCTBAMM, N4° elle «C yXa-
COM», ~ O3HAYaeT HENOHWMaHye, KpPOMe BCEI'0 OCTAALHOIO, TOro
o6CTOSTEMBLCTBA, YTO BEIOODP LOKA3aTeNbCTB He 3ABHCHMT HH OT CJHeN0-
BATEJS, HY OT CyHa, HE OT OOBHHATENA K YTO, CJSMOBATEJBHO,
6eCCMBICTIEHHO PEXOMEHNORATE OTKAa3 OT JAOKa3aTeJscTB, OKa-
3aBIIMXCH B DyKax CJEACTBHA HAW CYIA B CHIY CJOXUBIIHXCH
OBCTOATEIBCTB. ‘ '
Paccyxnenre KapMEHBAHM # JAPYPHX IIPOIECCYATHACTOR, PA3JeisB-
IIHX €0 TOYKY 3DeHHs Ha KOCBEHHBle NOKa3aTeJbCTBa, HECOCTOs-
TeNbH0 €lle M TOTOMY, UTO BJeMEeHTBbI HeNOCTOBEPHOCTH KW oOMau-
YAROCTH MMEIOTCH TaKxkKe ¥ Yy TaK HAa3bIBaeMBIX TPSAMBIX OKA3a-
resibeTB. CBHIETENM MOTYT I2BaTh JIOXKHBE TOKA3aHHsA; CBHAETEJNH
MOTYT OBITH TOACTABHBIMY, IOIKYILUIEHHBIME, TEPPOPHUSHPOBAHHBIMH;
OHH, HAKOHell, MOTYT CTOBODMTLCSI M CO3HATEJbHO BECTH CJIeACTBHE
H CyA Ha JOXKHBIE myTb. 3ajava Cyha # CJASICTBHA 3@KJIIOYaeTCs
B TOM, uyTOGbl YMETb OTHENUTbL NpPABAY OT JLKH, HL0GPOCOBECTHOE -
CBHIETENhCTBO OT JIKHBOrO, AeHCTBHTENbHOE OT MHuMoro. Oiu-
60YHO UpPEeACTABJATh HAEJO TakKuM 0OpasoM, YTO NPH NPAMbIX IMOKa-
3aHUAX CYAY H CIeTOBATENIO OCTASTCA TOJBKO 3aperHCTpHPOBATh
HX ¥ INIPOM3BECTH MEXaHHUECKYI0 ONepanuio Inojcyera o6CTOS-
TeJIbCTB, MOBOPAWIMX NPOTUB UJIH 34 OOBHHAEMOIO. ‘
Omenka nokazaHuil cBHueTesell, OCOGEHHO IDOTHBODEUMBLIX X
TEM He MeHee OJHHAKOBO 3aciIyKMBAMOIIHX IOBepUd, — 3ajada He
MeHee OTBETCTBEHHAd, YeM OLeHKa KOCBEHHBIX J0Ka3aTeJbCTB.
BoaMmoxkHOCTE OMHMOKH 3Hech TaKKe He HCKJIOYeHa, KaK ¥ BO BCeX
APYTHX CJyYasx. , | |
Dosbliiass Cc/OKHOCTE W TPYAHOCTH aHaausa ¢dakros, OTHOCA-
muxcd ¥ 06J1aCTd KOCBEHHBIX A0KA3aTeNbCTB, XOTA H MMEET MECTO,
' OHAKO He JaeT H He MOXKET JaBaTh OCHOBAHUIl K OTPHIAHMIO 3HaYe-
HUS 5THX [0Kas3aTesbCTB HMMEHHO KAaK JO0Ka3aTesJbCTB, K OTKAasy OT

1 1lut. mo Kupaesy, Teopss yiux, Hepnt, 1855, cfp, 99--93.
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-TOJIb3OBAHUST 3STHM BHIOM MI0Ka3aTeJbCTB, KaK 370 jgenaioT Kap-
MuHbAHY, JlsgHrdeasar, Poccrupr u gp.l.

bonee npaBuibHbIM OBLO Obl, XaPaKTEPHU3ys OCOGEHHOCTH MOJb-
30BaHUA KOCBEHHBIMH HOKA3aTeNbCTBAMH, VK432Th Ha CBA3aHHbIE C
STHMH OCOOEHHOCTAMH JOCTOMHCTBA M HELOCTATKH 3TOr0  BHIA
I0Ka3aTeNLCTB.

K HeCOMHEHHHIM NOCTOWHCTBAM 3TONO BHAA KOKA3aTEILCTE OTHO-
 curest HX Oe3ycioBHAS OGBEKTHBHOCThL: BEIlb €CTh Bellb, (AaxT
ectb akT, 2 PaKTH, Kak u3BecTHO, YupaMel. CJenbl NpecTyILIeHus,
caensl 60pp0Obl HA NOLO3PEeBAEMOM, KDOBb HAa €N0 IJIaThe, BOJIOCH,
3aKaThle B pyke YyOMTOro,— BCe 3T0, Ge3yCJOBHO, OOBEKTHBHEIE
JlOKa3areJjbCTBa, CHOCOOHBIE OKA3aTh peulaiolllee BJMAHME HA HCXON
Ipolecca; WMEHHO B 3TOH OOBEKTHBHOCTH BelieH 3aK/JHOYAETCA HX
rpoMajHas CHJI4 XKaK JOKa3aTelbCTBa, KAk HUCTOUHHKA CYAeHCKOoro
yOeK TeHUA. :

Bropoe, Toxe 3HauyHTeNbHOE MX JOCTOMHCTBO ~— 3TO HX €CTe-
CTBEHHOCTS, Oe3blCKVICCTBEHHONTh M, CJeNOBATEJbHO, JOCTOBED-
HOCTB.

QakTH MJH, BEpPHEe, BEHIHM, KOHEUHO, MOTYT OBITh Gajbcuduim-
poBaHpl, NOAXETAHBI, MOTYT, CIEHOBATEIBHO, Jrarb. Flo 3acTaBHTE
Jgrath ¢GakKTH HecpaBHEHHO TPYyXHEe M ONACHeE, deM JIjelH, — 3To,
C OJHON CTOPOHBI; C IAPYrOH CTODOHH, HX MOXHO pasobayuTh
CTOJIb K€ JIeTKO, a MOopoli [axe Jerue, udem Joldei. Yasrpaduo-
JeToBble WM HMHPpaKpacHHle JIy9H CPABHUTEJBHO JErKO0 MOLYT NO-
MOYL VCTAHOBUTE (ajblIMBOCTE NoKyMenta. Ho mer Takux syuef,
KOTOphle MOIJHM OBl CTOJb X€ TOYHO ¥ [POCTO BCKPHITH (QajbiH-
BOoe II0Ka3aHHe CBUAeTeNs! 2

DTy HeoCHOpHMble JOCTOMHCTBA KOCBEHHBIX JOKa3aTeJbCTB He

t POCCTHPT, HalpuMep, yIBepxzaeT: «JloxasaTennCTBa EPAMHE TIOTOMY HaAeK-
Hee, UTO NP HUX TPHIUHOK OINMOKH CKOpee MOXKET OuTh 3JIOH yMHEHCEJ,
HAILDHMED, CBUNETENs, Hexemd 3a0nyxJJdeH®e, a TakoH ymucex soofuie H
pexxe BCTpeyaeTcs, HeXeNnW HoclenHee, Na M CPEACTB HPOTHB HErOo  CPABHHTEJb-
Ho Bodeey {(Kxpsaes, Teopus ynumxk, Hepnr, 1855, crp. 101). B melcTeuTends-
/HOCTHX XK€ He TOJbKO H He CTONBKO 3ol yMEIced, a HMeHHO 3abuayoKieHHe,
fIPORANE NaMATH, OINAGOYHOE BOCHDHATHE, HCOKAKEHHAS AMMEPHeNHs CJIYXKAT
VYCTOURHKOM MHEOTOUHCJIEHHHX OMWOOK B CBHNETENbCKHX TIOKAa3aHHsX, BOBCE He
NpeICTABNSIONIEX COGOH CTOMb HALENKHOTO HCTOYHMKZ MDABOCYHNHS, KAKHM STOT
8MJ, MOKA3aTeNbCTB TPEHCTABJIAETCH DA3NAYHBIM Yy4eHHM. He TONBKO BHEITHSAS
O6CTAHORKA, TPH KOTOPOH MPOHCXOAMIO TO MJH JDYroe cOOHTHE, HO ® JIHYHBE
KauecTBa Jmofelt (octpora maH, HaobOpOT, HEXOCTATOYHAs OCTPOTA 3PCHESA,
CltyXa, YaMsTH, HEDBHOCTb, TPYCIHBOCTb, HEAOCTATOYHAS MOpa/ibHAS H WCHXH-
wecKad CTOHKOCTh, ANHMTENLHOCTH IIPOUCINECTBYHSA, BPEMs, NpOTEKIIee INOCJe TOro,
HE'T. 1) OKa3LBaiT IpoOMalBoe RJMAHHE HA KaYeCTBO HX BOCHPHATHA H, CJe-
JOBaTeJbHO, HA KAaUeCTRO HX IIOKA3aHHH.

2 Tnasep, Ha0OOPOT, CUMTAET — MHe KaXeTcd 3TO COBepIieHEC HeOGOCHOBAH-
UEIM, — YTO <YCTPOMTh, HCKYCCTBEHHHIM 00pa3oM, 00CTOSTENbCTBO, KOTOpUE, MOBH-
IWAMOMY, BOOJHE I0Ka3aTelbHO, 4acTo GblBaeT TOpasNO Jerde M HHAKOrEa He Obl-
‘BaeT CTOJMb OMACHO, KaK [adYa JIOKHOTO CBANETENhCKOTO NOKasamdsa» («Pyrosoi-
'CTRO TIO yTOJOBHOMY mpomeccys, CITB, 1886, crp. 339). fHo cam xe (nasep
BHIHYKIEH IIPE3HATh, YTO &.YMBIIUIEHHEH oOMaH [OCPeJCTBOM HpPAMOro NOKa-
3aHMA OKAHOT O JKECBHAETRA WM HECKOJbKHX TOMOGHHX CBUAETENed 1o
‘B3AHMHOMY HX COIVIQUIEHHIO NPeACTABAAETCS HEJIOM Jierde HCIONHHMBIM, HEXENH
BBE/ICHHE B 3a6/yXAeHHe NOCDeACTBOM MOMNJIOKHBIX KOCBEHHBIX YJHK» - (TaM Xe).
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cCllefyerT, OLHAKO, IpEeYyBeJHUMBATH, KaK MHe CJOeAyeT He 3aMeuaTh
1 TeX HeZOoCTATKOB, KOTOpbie, HECOMHEHHO, HM TaKXXe NPHCYIIH.

InaBHBIH M3 3THX HEJOCTaTKOB — 3TO, ©CJH MOXKHO TaK BbIpa-
SHTbCS, YCNOBHOCTb HJI OTHOCHTEJBHOCTh HMX 3Havenud. Ilox «ye-
JIOBHOCTBIO» HJH <«OTHOCHTEJBbHOCTBIO» MBI IIOHMMAEeM B JaHHOM
clIygae Takoe IIOJIOXKEHHe, IPY KOTOPOM OJHO H TO Xe o06cTos-
 TENbCTBO MOXKET MEHATh CBOe 3HAYeHHEe B 3aBHCHMOCTH OT IPYIHX
o6cToATE BCTB. Kak MBI yXe YKa3hIBaJsH, OOCTOATENBbCTBO, NPHHH-
MaeMoe MpH H3BECTHBLIX VCJIOBHSIX 32 JO0Ka34TelNbCTBO, CaMo 1o .
cebe HepefKO fABJACTCA HEHTPANLHEIM, 0€3pasiHYHBIM K XapakTep
JIOKa3aTeJbCTBA [PHHUMAET JHIIb II0 CBA3H C IPYPHMH OTHOCSIIH-
MHCS K Jely OO6CTOSATeIbCTBAMH. DTO OCOGEHHO HYKHO HMETh B
BUIY B OTHOWEHMKM OOCTOATENBOTB, CBSSAHHBIX C JEeHCTBUAMH,
pelIUeCTBYIOIIMME COBEDIUEHHIO TIPECTYNVIEHHA, B YacTHOCTH C
TaKWMH, Kak [pHobOperedue OpyAMH MM Xakux-iub6o Bewed (ma-
TIpEMep TOHOp, L), IPH IOMOIUHM KOTOPBIX MOIVIO ObiTh COBEpILIEHO
NpecTylJleHde, Kak IOAroToBKa OOCTaHOBKM, CcHocoBHOK G6Jaro-
OPUATCTBOBATL COBEPIISHHIO NPECTYIUIEHHS, M T. N. YHIb3 HaroMu-
HaeT 06 06S3aHHOCTH OCOOOH OCTOPOXHOCTH B BBIBOJAX IPH Ta-
KOro poja o6cTofTesbcTBAX, DEKOMEHAYsS o0pamaTh BHUMaHHE Ha
TO, HEe CBs3aHsl i 9TH 00CTOSTENBCTBA € POAOM 3aHATHH ¥ mpodec-
cHedl nomo3peBaeMoOro. «Tax, HanpuMmep, — IHMUUET ¥ HUMb3, — MEIHK
II0O caMOMy CBOHCTBY CBOUX B3aHATHH HMeET B3aKOHHBIE NPHUMHKL
Iast TOro, utodbrl JepsxarTe y cebs pasHble siabl, TAKXKE KAaK CJe-
capb ~— OTMBIUKH»!. SX H OTMBIYKM, TAKHM 006pa3oM, IPH H3BECTHHIX
YCJIOBHAX MOIYyT H He OBITh YJHMKaMH; HO NpH JPYrUX YCJOBHSAX M
V TeX Xe JIOLed MO CBSASH C APYTHMH OOCTOATEJbLCTBAME OHH MO-
I'yT npHoOpecT™ XapakTep VJHK.

[oBOpA © pasiIUYHOM 3HAYSHUM DA3JIHYHBEIX BHLO0B KOCBEHHBIX
JHOKa3aTejbCTB, HEJIb3s CIELHAJbHO He OCTAHOBHTHBCHY HA TaK Ha3h-
BaeMOM NOJNHUYHOM. ITO OXHO H3 IPEBHEHIIHX IOKA3aTEJbCTB
¥ TPUTOM, KaK KaxeTcs, o6jafaBiiee HAHOOJbIIEH yGeIMTENHHO-
CTbIOZ. ,

Obsanague Bellbl0, NOXUIMEHHON MW JOOGBITOR NIDH IIOMOIIY
NpecTyNJeHHsd, PacCMAaTpHBaeTCsl KaK YJIHKa, KaK [0Kas3aTelbCTBO
CoBepIIeHHs 3TOro UpPecTynyenMda. B psxe ciayuaerR 3To mnpaBuio
BIIOJIHE OHpaBIbiBaeTcss, HO B pale CJyYaeB He OUPaBILIBAETCH.
Aprguiickass cynebHas NPaKTHKAa B NOAOOHBIX CJIYyUasax VUHThIBAET:

a) BpeMs, IPOTEKIee C MOMEHTa COBepIUeHHs IpPeCTYIIEHHS; CHIAG
YIHKH CYdTaeTcss GoJbInedl UIH MeHbINeH B 3aBHCHUMOCTH OT IIpOMe-
KYTKa BpeMeHH MEXAY NPEecTYIIeHHeM M OOHapyKeHHEM, HAIpH-
Mep, IOXHIIEHHbIX WM HarpabJeHHBIX Beliei;

¢ Ymass, OnblT TEOpWH KOCBeHEBIX VaEK, M., 1864, crp. 46.

* B npesueM pycckoM mpase {(«Pyccxas IlpaBjas W JOpyTHe NaMATHAEKE) aHa-
JIOTATHEIM CIIOCOGOM . A0Ka3aTeNbCTRa OHI «CBOA®, KOTHA 0o0JagaTenb, HaIpAMEp,
yKpaJ¢HHCH Beuln o6A3aH OWJI JA0KA43aTh, 4TO npuoSpes ee xo6pOCOBECTHO
{(cv. Cepreenmy, JleRUHE ¥ HCCIENOBAENSA Mo [peBHel ECTOPHH PYCCKOTo

npasa, 1910, crp. 597). Cv. BenTaM, O cydeGEHX RoxasaTenncrsax, Kues,
1876, crp. 160. -
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6) KOJIMYeCTBO Bellled, ABNSIOINXCH IJIONAMH MpPeCTyIIeHH; geM
QoJipllie TAKUX Bellleld, TeM CHJbHEE YJIHKH;

B) IEHHOCTb 3THX Bellefl W HECOOTBETCTBHE HX IEHHOCTH HMY-
[ECTBEHHOMY MNOJOXEHHWI0 OOBHHIEMOTrO.

Hegpaa oTkKaszaTe KaKIOMY M3. IEPEeUHCUIeHHBIX BhiIle 0O6CTOA-
TEJbCTB B H3BECTHOM 3SHAYCHHMM, MMEHHO KaK VJHKM, KaK KOCBEH-
BOrO JoOKasaresjbcrsa. [lomuunoe — 3TO cepbesmas yaumka, HO He
6esycJoBHas, He OecclopHas. DTO VJHKa OTHOCHTENLHasd, o6yc-
JIOBJIEHHAA JPYIHMH OOCTOATENECTBAMU, O KOTODHIX MBI TaKkKe yXe
TOBOPHUJH, ‘

Takyro e OroBOPKY HaJeKHT CJeliaTh H OTHOCHTENLHO TaKdAX
JOKa3aTeJbCTB, Kak, HanpuMeD, HEeOXKWUIAHHAS pesKas IepeMeHa
obpasa 2XKH3HH TI0J03DEBAeMOro: ueJNoBeK, Ge[CTBOBABUIMH IO He-
LOCTaTKy CpejCcTB, BADYr HAYHWHAeT LIMPOKO IKUTb, COPHUTH JEHb-
raMyg. DTO IOA03PUTENBLHO; NIPH H3BECTHHIX YCNOBHAX Takol obpas
KHUSHE MOXKET sBHUTbCA yJaMKOH. Ho TonbKo mpH H3BeCTHHIX YCJO-
paAX; 0€3 HUX 3TO — HeHTpasnsHOe obGcTosTeNbCcTBY. Baxwo, cnexo-
BaTeNbHO, IpH IOLO3PEHHM B rpafexKe YCTaHOBHTb, 4TO € 1 H H-
CTBEHHB M (H¢ BOSMOXKHBIM, He OLHMM M3 BO3MOXKHLIX, 2 HMeH-
HO. eIMHCTBEHHLIM) HCTOYHHKOM OOOTAIeHUS MOTJO SIBHTHCS COBEp-
IIEHHOE MpecTyIIeHKe.

SHaueHwe KOCBeHHONO JOKa3aTeJbCTBA, TaxkuM o0pasom, ompene-
JIeTCA He TOJBKO H jJaxe, BooOlle IOBOPH, HE CTOJBKO KayecTBOM
CAMOI'0 3TOr0. JOKAa3aTeJbCTBA, CKOJIBKO €ro IIOJOXEHUEeM B DPAAY
APYrHX NOKa3aTeNbCTB, €0 CBA3BI0 M COOTHOLIGHHEM C IIOCJEIHHMH.

M3 sTOr0o npaBusia BBITEKZIOT CJEAYIOIIHE 3aKJIIOYEHHS.

[Ie pBoe-~—KOCBEHHOE [0KAa3aTeJbCTBO dIpHOGperaer mponec-
CYaJbHEIR BeC W 3HaUeHMe MO CBHA3H C JPYTHMH JLOKA3aTeJbCTBAMM.

BT opoe—cBI3b KOCBEBHBIX !IOKAa3aTeJbCTB MeEXIY Co60#
_ NOIKHA OHITH Takoiff, wToOH BCE OHHM SBJANUCH 3BEHBAMH OAHOHR
Heny; NPU BHIQLeHHH OLHOTO 3BeHAa pacnagaeTcs BCA 1eNlb, Te-
PSIIOT 3HAYEHHE YJIMKM W KaXJAoe OTHAejbHOe JoKasaTeabcTBo. Cie-
LOBAaTEJbHO, HANNIO JoJKHA ObITh CHCTEMA YJIHK, 4 Be Kyua
yJIMK, Pa3po3HEeHHEIX, He HMEIHUX JApYyr ¢ APYyroM BHYTDeHHEN
CBSI3Y.

T peTbe —KOCBeHHBIE JOKA3aTeNhcTBA JOJIKHB TapMOHMPOBATh
OKupseB) K&K MexXAy Co0Of, TaK @ C I[JIABHBIM JOKa3blBACMbIM
HaKTOM.

UeTBePTOE — KOCBeHHBIe JTOKa3aTeJbCTBA  JOJXKHE  OHITH
©TOJb OBOCHOBAHEI, YTOOH H3 O0Iledl MX LeNM HH ONHO HEJh3s
_ “6BLI0  YCTPaHHTb, BHIOHTH JOKA3aTeJbCTBOM IPOTHBHOrO (MIPOTHBO-
. yJHMEOH); B CBA3® C STHM NOCJEJHUM 32KIIOYEHHEM CTOHT X
ClleLyloIee. ' :

I1aTo0e— COBOKYNHOCTh KOCBEHHBIX JIOKA3aTeIbCTB, NOJOXKeH-
HHIX B OCHOBY [aHHOH Bepcny (OOBHHHTEJLHOHA HJH OlpaBAaTeNb-
HOH ~— 6e3pa3/idHo), JMOJIKHZ HCKJIOYaTh BCAKYO HHYIO BEPCHIO
(reductio a contrario). [TosToMy OCHOBHOH safaued Npd IPUMeHe-
HMM KOCBEHHBIX [OKA3aTeILCTB HEOOXONHMO IIPU3HATH HE TOJBKO
06GOCHOBAHME JAHHON BEPCHW, HO W HMCKJIIOUCHEe BCAKOH NPOTHBODE-
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gaiel eu BEePTHH, Omlo,ma — CASJ0BATCHD, OGBMIII'H‘T'EJII;, S‘aIH'HTle/IK,
NOJICYAMMBIH, NOJB3YSCh KOCBEHULIMH JOKa3aTCILCTBAMU, 06sasy
NPOTHBONIOCTABUTL CBOEH BEPCHM BCE BO3MOXKIBIC N0 OGCTOSTE L.
CTBaM [eJa BEPOMH W JIOKA3aTh pPEAILHOCTL M 0GOCHOBaHHOCT,
TOJBKO TOH, A KOTOPOH OH CUHTAeT HEOOXOMHMbIM HACTANBATE,

B xayecTBe NpPUMEPa TAKOLO METOAA MOAB3OBALHST KOCBEHHbIMy
JOKAa3aTENbCTBAMK TO3BOMIO Cefe COCIATLCS HA JIHUHBLE OmBIT g
upoBeLeHuio Jena ob y6uiictse mokropa Byundcona ma o. Bpanreys,

B srom gene ofBuuANMCH B yOHiicThC HoKTOpa Bynsdcona yayap.
HUK 3UMOBKKM CeMeHUYK, OPraHu3aTop yOuilcTBa M AKUTeNn OCTPORa
Bpanrenst, ¥ ObBiinit Koauakeselr xaop Crapues, HCHOCPEACTREN-
Wbl HCHOOJHUTEND.

Ha cyme GuuiH yCTaOBJCIBL MUOTOMHCJICHILIC 3H0YHOTPeSaeH”s
co cropotbl CeMeUUYKa, BABOAUBIICNO  YKIC MY HOMHONOYHCTeH-
HOE HACCHCHMC OCTPOBA CBOHMH CCUBAKOHUMMIT M IIPCCTYIIICHHAME,
CeMetuyK — COBCPILICIHO PAMIORKUBHILICH MCJOBCK THIA LOPEBOA-
WHOIIOrO  YPSULUKA. OGBHIMTCNL  KBAHPHILHPOBAL - upeCTY MYl
nesreaptocth  Cemenuyka Kak  Sapiarusm {er. Hos VK PCOCP)
410 OLIJIO HOATBECPMACHO CYHEONLIM HPHIOBOPOM.

Cemeriyk, ojaxo, Gt me oun. Qi «JefleTBOBAIS IPH yyacTuy
Crapiiepd, NpeIAMIICHUIOro eMy «OpPYRCUGCILA», H CHHBIICIOCH «Cle-
LMaNTUCTa», MOMOIIHMKA OHosiora BakyJsenko, HOKOHUUBINGTIO KHSHE
CaMOYOHHCTBOM NIOCJE TOr0, KAK Hd OCTPOBC PASLINPAJACL Tpare-
nust. ExgHCTBEHMbIC JHOJH Md OCTPOBE, MOJUABUIHC T'OJOC IPOTECTa
NPOTHB «CEMENYYKOBILHHbI», ObliH HOKTOP Byandceon u ero ena,
moxrop Penbiman. B pesyasrare mepanioil GopnObl A0KTOp Byang-
CcoH Obln yOurT.

VOuilCcTBO NPOM3OINO NpH KpaiiHe 3arafouisix O6CTOATENbCTBAX.

26 pexabps 1934 r. Bynedceon mo npukasaunio Cemendyxka Bble-
XaJ B COHpoBOXKieHMu Xaropa CrapleBa Ha JABYX HapTax ¢ Mblca
Ponxepc K GoabHbIM TysemuaM B OyxTy Ilpemartesinckyio M Ha MEC
Baaccon. 31 nexa6pst CrapueB BO3BDAaTHICT HAa MBIC PommKepc onum
M coobwmya, yro 27 nekabps, BeleXaB ¢ AOKTOPOM BviasdcoHom u3
Oyxtet Comuurenbrodt B 6yxTy IlpenaTensckyio, BO BpeMs IyTH OH
noTepANl JOKTOpd, YTo OH NhiTaacs #3 OyxTol COMHUTeNLHOH BMe-
cre ¢ Tysemuem KMo uCKaTh €ro, HO He HaUleX, # NOITOMY IpH-
€XaJT Ha TNOJIADHYIO CTaHIHI0 COOOLIMTh O NOTEpe MOKTODpA.

ITo HaCTOSIHHIO HECKOJBKUX 3HUMOBILMKOB B HOYL ¢ 31 Xeralpsa
1934 r. ma | smBaps 1935 r. ¢ MOMAPHOIN CTaHUMH BHEXATO B OYX-
Ty COMHHTENHHYIO HECKONBKO HAPT & 3UMOBILHMKAMU M OXOTHHKAME
A PO3BICKOB. B mepBelfl IDeHb MOHCKOB, | SHHBapd, 3HMMOBIIHAK.
Kyuesanos Hamies HapTy ROKTOpZ K cesepy OT GYXTH COMHMTEINb-
HOH Ha paCCTOSHHM TNPHMEPHO IHEeCTH KuJomerpos. Hapra okasa-
JlaCh KPENKO 3dCTONODEHHOM, U3 BOCBMH COOAK CeMb OB 3KUBDIE,
a onHa MepTBas. Ha Hapre — OBUMHHEIE TYJYN M OJNEHbA HOCTEJb.

Tpyn Bynbdcowa Obisl Haiilenw 3WMOBLIMKOM BaKyJeHKO M 0XOT-
HHKOM Tarpio NIpHMEpHO B ABYX KHJIOMETPaX OT MecTa, rie Oblia
Haiilena Hapra, TOJpKO 5 siuBaps 1935 r. [lo noxasammsm Baky-
JIEHKO, JXOCTaBHBUIEro Tpyn B OyxTy COMHHTEJBHYIO, TPYH Obl
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HafiieH JeXalluM Ha CHerY BBepX JHMIOM, co cOHBIIefcs C
rOJIOBLI NIATIKOH; OKOJIO HETO HA PACCTOSHHA USTH METPOB JiexXau
PYKaBHEB! B HEJaJeKO — IMOJIOMARELIE BHHUSCTED C OMEOH CTpeJsH-
HOR THiB30#. COrjacHO aKTy Nepsoro OCMOTPA, IIPOU3BEISHHOTO
B Oyxte CoMmuTeJNpHOH, IHUIO HOKTopa OHIO o6e3o6paKeHo, HO-
KpBITO CCaIHHAMH, JHNO X Iuapd BOKPYI IIeH B XKPOBH, ROC IpH-
IIIOCHYT W HOCOBOR XDANL OTOPBAH, HA DYKAX, B 3aHFCTHAX, KO-
meBble CCATMHE], OfHaZ TIOJa KYXJAHKH OTOpBaHa. |

7 s@EBapsg TPYnD XokrTopa Onln npuBeseH Ha Muc Poaxepc n
TaM 6e3 BCKpuTEHS 11 sBBaps mOXOpOHEH.

HecMoTpst ma 10, 910 psy o0CTOATENBCTB JABai BCE OCHOBIERAN
TIpeAnoJaraTh HACHILCTBEHHYIO CMepTh XOKTOpa, H HeCMOTPsl Ha
TO, 4TO pasrosopel o CraprmeBe Kak BUHOBHHKE CMEDTH IOKTOpPa
BO3HHK/JM B NEpBble K& JAHH Iocie HaxoxjeHHs Ttpyna, Cemen-
gyK caM IPOBOAUJ ClejcTBHe. De3 BCKDHTHA Tpyma, 6e3 BCAROTO
aHaJn3a BceX oOcTosTesheTB ruHOeNH JOKTOpPa, OCHOBBIBASICH HC-
KJIOUNTELHO Ha NoKasauusax onmoro Crapnesa, CeMeHTyK COCTaBUJ
3aK/OYeHMe O TOM, YTO AOKTop, noTepsaR Crapmesa, 3abiyluics,
Opocu HAPTH M, OYXAYYH HbBAH, 3aMEps.

Koraa moxtop PenpamaH, cpasy 3aNoIO3pUBIIAH HACHITLCTBER-
Hylo cmeptek Byuabdcona, norpefosana sampasiaeHuss B MOCKBY Xo-
nartaficTBa O FPUCHIIKE TOCTODOHHEIO JKNa ANf PAacCHefOBAMMS TH-
ez Byabpdeora, CeMeNTYRK HAUa]T CBOMME IPHBBIUHLIMH METOJaMH
npeéciienoBaTh ee. OH 3amepKUBAl €€ TelerpaMMbl ¥ NUCEMA § He
OTUpABIAN HX Ha DosbmEyio semmo. OH CHSJL e¢ ¢ JOBOTHCTBHSA,
MOTHBHPYS 5TO TE€M, 49TO OHAa SKOOR! OTKA3LIBACTCS JEUHTh 0O0Jb-
HBIX, TOPJA K2R B HefcTBHTeNbHOCTH DeiabAMaH B OKA3aHUM MEHH-
IHHCKOH TOMOUIH HHKOMY He oTKasmBana. O sanpemang 3HMoB-
IMHuKaM M TY3eMIAM TOCeIiaTh ee KBaprapy. DoibHYI0, ¢ MaTou-
HBEIM KPOBOTeUEHHEeM m ¢ Temmeparypod 40°, oH XoTesl 3aCTaBHTH
ee ToexaTh MO0 OCTPOBY #KOGH! AN sedeHws OosbHEX. M xorna
OHa OTXKa3aJach, MOTHMBHDYS 3TOT OTKA3 CBOMM OOJC3HECHHBIM CO-
CTOSHHWEM, OH OTHajJ Ipuxas 23 deppaid o HeMeAJICHHOM ee BhICE-
TEHHH <«H3 TpPeJeJOB 3WMOBKH B APYyrod paiioH OCTpOBa, MajoOHa-
CeJIRHHBIH nyEKT», TOJBKO BMEMATEILCTBO HEKOTODBIX 3HMOBIIH-
KOB 3a2CT4BHJO €r0 OTKAa3aThCs OT STOr0 BhiCeNeHHs DesbIMasd.

AKT MeZHUFHCKOTO BCKpDBHITHS Tpyna Byiedcoma ot 19 awpens,
I[IPOM3BENEHHOr0 AOKTOpoM KpallleBHMHEMKOBEIM, MCKMOYANL CMEPThH
~ Bymdcoma oOT 3amepsaHus WAX OT Kakoro-Hufylp HeCYacTHOrO
- i chyuas (mameRHe © HapT, yAap O Jel, o KaMeHb u T. I.). ZokTOpD
KpaIneAuHmIKOB 10 BCeM BHEIUHMM M BHYTPEHHHMM JIPH3HAKAM TPYId
Byswdcorwa mpHIIET K BHIBOLY, 9TO CMepTh Byindcoma MoTIa IIO-
CJe0oBaTh TOJBKO OT Yiapa, HAHECEHHOTO B JMHO YOHTOMY ¥ BHI-
3BABLUETO COTPSCEHME MO3ra.

MarepuasaMy feja ycTaHoBieHo, uro CTapuer BCerja 5qu:!
NOCHYUEIEIM M aGCOMIOTHO NPeLAaHHBIM HCHOMHMTENEM NPUKABAHU
Cemenyyka, ¥ Crapuesa u Byibdcopa He OBIIO HHKAKHX CTOJK-
HopeHull, Y6uwrs Byasdcona CrapueB MOT TOJHKO M0 YKAa3aHHio
Apyroro juma M B HATepecax orToro Juma. CemeHYYK ObLT 3auE-
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TepecoBaH B yerpaHenuH BysbpdcoHa — €IHHCTBEHHOTO YesOBEKa
HA 3MMOBKe, BBLICTYNABHIEr0 IPOTHB HErO M OIACHOTO [RJS Hero
KaK BOSMOXHOTO pa3objauuressi €ro NPeCcTYIHbIX AeHCTBUA.

[To noxasaHusM cBujgerened, Ko yobuicrsa Bynsdcona Cemen-
yyK yrpoxana emy pacmpaBod. IlpenBuns, moBHAKUMOMYy, TaKyiO pac-
npasy, Byasdcos mepen oTbesfoM 25 nexabps OoCTaBMI LOMa 3amu-
CKy, B KOTOpOH mucCaJ, YTO B CJydae CBoei Irubejd OH NPOCHT BHU-
T ToJibKO Cemenuyka, CeMeHUyK, NpHUKasbiBas JXOKTOPY Byumd-
comy exath B OvxTy IlpemaTenbckyro # Ha Mbic Baaccom, BbILyMan,
yTO TYJa BHISHIBAJCS BPad; MEXIAY TEM TaKOro BBEI30BA He OEBLIO.
CeMeHyyK HasHayusd Bymandcony mnposogHukoM CraplieBa, paHee Hu-
KOTJ2 NPOBOTHMKOM He €3JMBLIETO, B TO BpeMA Kak Ha Mbice Pox-
XKepC HAXONHJAHCh ABa OxOTHMKA ¢ 3anaga (Tarpax m Hrtyit), KoTOpeie
MOrJH ToexaTs ¢ JoxtopoM; CeMeHYyK, OLHAKO, HUX OTIPABHI Ha
ceBep 3a KepoCHHOM, B TO BpeMs KaK Ha Mbice POAXKEPC KepOCHH
6pin. Cemenuyk 31 mekabpa, noJayumB Haeectue o nortepe Crap-
LEeBLEIM IOKTOpA, MBITAJACH OTJIOKHTB BBIE3JL HA PO3LICKH 10 CJe-
AYIOIEro JHA.

ITo npueane B 6yxTy CoMmuurempHyto Cemenuyx nanpasun Crap-
L[eB2 HAa BOCTOK,— B HAaNpaBJEHWM, OOPATHOM TOMY, LXE, IO CJOBAM
CrapueBa, OH Dorepsi JHokropa. [lpm Haxoxnmenuw Tpyma oOH
BMecTe ¢ Bakyresxo neltajcs COpOCHTH TPYI B JYHKY, YTO CIe-
Jajo 6B HEBOSMOMKHEIM PAaCKphITHE TIPpHUYMHEL THOGIH JOKTOpA.
- bes BcsikOoro ocHoBaHMs, 60Jiee TOTO, BONPEKH BCeM OOCTOATENb-
CTBaM, COTYTCTBOBABIIMM HAXOXIEHUIO TpPYMa, BOTIPEKH €ro BHEMI-
HeMy BHAY, OH Cpa3y CcO3JaJ BeDCUIO O TOM, UTO HOKTOp, Oynyun
IbsH, NorEd  3a6Jy I HBIIHCE. ‘

TakoBrel 06CTOSTEMBCTBA 9TOTO JHeJsa, npuBexmue CemeHuyka o
CrapueBa Ha CKaMblo IIOACYAUMBIX.

CemeHUyK, HIpaBIIuii B STOM JeJe IJIaBHYIO pOJb (OpraHmusarTop
ybuiicrBa), u C(rapies, HeNOCPeNCTBEHHO OCYIIeCTBHBIIMHA yOui-
CTBO, OTBEpras npelbABJEHHbE ¥M OOBHHEHMS, OTDAHHMUMINCH TO-
JeIM OTDHIIAHMEM CBOeH BHHBI, YTBEpXHAadf, KaK MBI BHIEIM BHIIE,
yTo Bynedcor me Obln yOMT, a 3a0ayauicd B OYpPry B 3aMmeps.

Ilepen oOBuHeHHeM CTOSUIa CJOXKHAas 3agava: rubels MOKTOpa

pOH3OIIIa B Tako#d oOOCTaHOBKe, KOrJa CBHIeTedeH He OBLIO,
KOT[a paxe Kapruey coOBbITHS NPHXOLHJIOCH BOCCTAHABJNBATE HA
OCHOBAaHMHM OOPHIBKOB COOBITHS, He3HAYUTEJBHBIX, Ha NEPBHH
B3rJysif, (HaKTOB, MaJO0 YTO TOBOPALIUX caMH IO cebe.
- EpuHCTBERHBHIM MeTOOOM B 3TOH pabore Mor ObITb METOX HUC-
gmoueHust. HyxHO OBIIO NOCTPOMTE HECKOJBKO BO3SMOXKHEIX Bep-
cwl, IPEATOJIONKUTE (IPEeSIOMHPOBATE) HECKOJBKO BO3MOXKHBIX pe-
IIeHHH 3aragkKd ¥ Ha OCHOBe TINATEJHLHOIO aHaJjH3a KaxmoHf w3
STHX BEPCHH HaiTH HCTHHHOE pelIeHHe.

OcHOBHag BepcHsi, BHIABHHYTAST OOBHHSEMBIMM, CBOLMJACE K YT-
BEpKIeHHI0, yT0 Byubdcon, exaBmmii ¢ kaopom CrapileBbiM, 060-
~ THAJ ero, saTepsics B Nypre H 3ameps. JTa BepcHs Oblia, ONHAKO,
HOJIHOCTBIO oOuposepruyra. McrpeGOBaHHBIMH METEOPOJIOrHIECKHUMH
CBOJKaMH OBLIO XOK43aHO, YTO NYypPru He OwLIO, a OBl JECKHH nO-
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JeMOK, 1IPH KOTOPOM coxpangadcht sBugmMocts ma 10—12 xujaomer-
poB. DTO -— NepBOE ONpOBepKeNye BePCHH O 3aTEepsBLIEMCHA B Mypre
H 3aMep3lLieM JOKTOpe.

Bropoe ofcrosTeascTBO Kacaloch BOOpOca © TOM, KakuM ofpa-
oM Byabgcony yaanock oGorsaTe CrapueBa, ©xasliiero Ha CBOMX
cobakax shepein. COMHHTENBHOCTH 5TOr0 OObsacuenus Crapiesa
3aKJK0yajock B TOM, 4To y Crapiera co0aku GhLIM Jyyuie, uyeM Y
Bympgeona, a Bynspcod Obii  3HAUMTEIbHO MEHEE (ONBITHLIM B
esfge Ha wmaprax, uwem Crapues. Honpocom sKcmepra Osiia ycTa-
HOBJIEHZ HECOCTOATEJbHOCTL U 3TOro AoBoga Craplesa.

Torpa BBUIJBLIO HOBOE OOCTOATENLCTBC: cCO0aKd (nepeloBUKH)
y Bynbdcona oxasaauch crapueBcKuMd, Tak Xak Crapues 1o
KaKMM-TO, TaK M He HalleAIUHM CBOEro O0bICHeHHS, 00CTCATEJh-
CTBaM BBIUIPHAT CBOHX INEPejoBHIX cofak ¢ MIOMEHAS UX ¢ cofakaMu
Bysnpcona. Toraa sxcnepry OBl TIOCTaRJSH Takoil Bompoc: «Mor
jd BysbdcoH, uesoBeK COBEpIUSHHO HEONBITHBIA B e3je Ha cofa-
Kax, obormate CTapueea Ha €ro, CTApileBCKUX, codakax?». DKCIepT
oTBeuaJi Karteropuuyecku: «Ja, 370 MOrJO CJydHThCS B TIOJYTOPA
xujaomeTpax ot ‘COMHETEIbHOH, B 0EepBOe BpeMS TOCJe Bbles]a,
Korjga cobaku emie ObLIM B 23apTe, KOTAa OHH OBICTPO Geryr, Kor-
Ka OHM crapaiorcsd oforsaTh. A BO BpeMs MeTENH, C UYXKHMH Ie-
peJOBHKAMM, C MEepPeIOBMKAMH XO035HH2, KOTOPSMIH exaj BlIepeay,
9TOr0 f He IOTYyCKamo».

Laiee OB NOCTaBJeH CHeAYIOMME Bonpoc: <«Eciu ofrom umed
mecro B 10 kunomerpax or COMHHTEJNBHOH, TO He 4BJSETCA JH 3TOT
o0roH COMHATeJbHBIMP». M sxcnepr TBepno oTBeTHa: «Taxoil ofroxy,
0e3yCJOBHO, MecTa HMETh He MOI¥».

Takum oOpasoMm, Bepcus CrapueBa o ToM, uYto Byaedcown, He
YMEBIIHH €31uTh Ha cofakaxX, B MeTeJs, B ILypry Mor oforears
CrapieBa ja elle Ha CTapHeBCKUX ke cobakax, oKasanach OUTOH,
He BBbLOEPIKABIICH HUKAKOH KPUTHKU.

OnHako, HeCMOTPH Ha HECOCTOATEJBHOCTh TOH BepcHyu, B HHTE-
pecax pacCJefoBaHHA ObLIO BAaXXHO [AOINYyCTHTB, YTO 3Ta BepCHA
LeACTBHTENBHO TMOATBePARIACE, 4O ©0OroH MoKTOopoM Byabgcomom
gaopa CrapoeBa #MeJ MecTo, 4YTO 3T0T 0O0rod — daxkr. Taxoe
AonyileHre BaXHO C TOYKH 3PEHHs IIPOBEDKH CaMOM 3TOH BEPCHH,
TAK KAK BCE NOCJEAVIOLlee ACMKHO ObiTb H3BECTHBIM 00pasoM CBH-
sano ¢ »1uM Gakrom. M geicTBETesBHO, CTapues  IPOLOJEKEI
CBOIO BEPCHIO paccka3oM o ToM, kKak oH, Crapues, Opocuicd B
JIOTOHKY 3a NOKTOpOM, KpuuaJ, CcTpesan, uckal ero. Haaaexano,
CJEJ0BATENLHO, IIPOBEPHTL 3Ty YacTbh Iokasanuy Crapuesa, Dwiio
Ju Tag, Xak ropopmx Crapues?

ChemcrBHe IIar 33 lIaroM OPOHIIO [0 3TOMY MOYTH, HO HHYErO
[OXOXKero Ha npaBny B o0bacHenusx CTapijeea He YCTAHOBHIIO,
Cam Crapues MOpu3Ha)y, 4TO BCE UYETHIP MNHA IOCJKE TOrO, Kak
nponay Byap(cod, om OTCHXKMBaiCA y 3ScKMMoca Kmo, ¢ KOTOpHIM
CAY4allHO BCTDETHJICS B NEPBBIH Ke JNEHb IPOHCLIECTBHS. ITO NOM-
TBepAKd B sckuMoc Kmo. Taxum o6pasoM, GacHs o moxckax Crap-
IIeBLIM IPONABIIEr0 HOKTOPa 0Kas3aJach TOXe pas3oliaveHHOH.
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To xe 0 buiérpenax — Crapmee # TyT Samytavied, mokastibas
TO O LIECTH BBICTpeNax, TO O CeMHM, TO BOBCE YMAJUHBARA O BH-
crpemax. QcoGeHHo XapakTepHo 3/@ech TO, YTO B TEPBBIX NOKa3a-
Husx CTapueBa HHYEro O BLICTPEJaX He TIOBOPMJOCH. DTH <BhI-
CTpeNbl» MOSABHIMCh SHAYHTEJNBHO IO3¥Ke — 00CTOATENLCTBO, B H3-
BeCTHOM Mepe IOApbiBaIOIlee JOBEPHE X 3TOMY OOBACEEHUN.
CecrlKa Ha PO3BICKH NOKTOpa Mmajfaer. llajmaer, cJaenoBaTelbHO,
elle OJHa <IPOTHBOYJAWEa», TEM CaMbIM VCH/HBAeTCA 3HAYEHHE
VUK. I -

Ho, Toskya BCsSIKOe COMBEHH® B IIOJB3Y OOBHHAEMOrO M JONY-
CKas COMHHMTEJBHOCTb 3TOTO A0K434aTesbCTBA KakK C TOUKH 3peHus
OGBHHHHS, TAK ¥ C TOYKH 3peHUs ONPABIAHMA OOBHHASMOTO, CJIEX-
CTBHE MJOJIKHO NPOLOJEKHTE CBOI paboTy, OTIONKHUB IIOKa YTO
aT0 0OCTOATENIECTBO B CTOPOHY, MaK CKadaTh, HeHTpAJIH3ys ero.
Uro xe panpme? Hanemie Bee xe— Tpyn Byaspcona, npurtom
06e300pake bl HACTONBKO — 00 3TOM MOXHO CYIHTH 110 ¢OoTOo-
rpapHuUecKHM CHHUMKAM, — YTO €ro HeJb3sn ObJjo ysHats., Crex-
CTBUIO M OOBHHAEMOMY HaAO0 OblJIO OOBACHUTL 3STO0 Ype3sBhlYafHo
cepbesHoe OOCTOATENBCTBO. 3ech CYLISCTBEHHYIO POJb I OJXEA
Obla CHIPATH CyAeGHO-MEAWIUHCKAS OSKCIeprusa, 6GJecTaiie Ipo-
pefleHHaA CyLeOHO-MeNMIHHCKUM sKcnepToM HoxTopoM CeMEeHOBCKHM.

¥, Bympdcora 6rir nepebur Hoc, Ha mwete OBIM H APYTHe 3HA-
YUTeJBHLIE NOBPEXKAEHHS H, YTO OCOOEHHO BaxKHO, 6BUIO YCTaHOB-
JeHO, YTO CMEPTb HACTYIMJIA MIHOBEHHO.

Hamo 6blio mpexpe BCEro HCCAeNOBaTh BONPOC O BO3MOKHOCTH
nanenus Byanconma c Haprh, o BO3SMOXXHOCTA CMEpPTH OT VILUKGa,
IMOJIyYEHHOTO BO BPEMS 3TOTC HAHEHHS.

31eCh BO3MOXKHO HECKOJNBKO BAPHAHTOB: € BB ¥ —yman c
HapTH, ylumOest, yMep; BT O PO M — NOIIE NeIUKOM, VIald, yaapii-
cd O Jiem, yMep; TpeTHH-— moires, yzapuacs o peGpo Topoca,
yiGes, ymMep; Y€ TB e p T B if — nolmes1, VIapaJics CaydafiHo o Ka
MeHb, yMep. DBce 3w BapmanTEl MOMKHEL OB OHITL  IIpoO-
sepeHel. OHH OB/ HEPOBEDEHB! ¥ OKA3AOWCH ONPOBEPrHYTHIMH
pasplle BCEro XapakKTepoM HMEBUIMXCHA B JeHCTBHTENLHOCTH IHO-
BpexaeHHH. XapakTep 3THX NOBPEXIEHHH YOEIHTENBHO HIOKA3HI-
Baj, 4TO BHECh HMeJo MeCcTo YyOuHcTBO. BaxkHoe 3maueHue 3IecCh
HMENa OJHa JeTadb: TPyl Bymasdcoma Obln mafiien nexXapimm
HAaB3HHYb, HA CIHHE, MEXAY TeM Kak pasGurtel y Hero 6puid J106
u Hoc. Ecnu 6m1 o ynman W pasGuuicsi, TO JieXaTb OH HOJGKEeH Gbla
JHMIOM BHH3; Hao6ODOT, Ha CNHHE OH MOr OKAa3aThCS JHIIL B TOM
cioydae, ecsi OH ObWI ONPOKMHYT HAB3HHUL YIAPOM CHEPEIH —
BeAb CMEpPTh, KdK ObWIO YCTAHOBIEHO CYIACOHO-MELHIIHHCKON
SKCIEPTHI0H, HACTYNUJIa MrHOBeHHEO. DBaxHOH yiuEoH saBHICH H
obmapyskeHsbld y Bymp(oona ma saThIKe ®KDPOBONOXTEK, IOJYUEH-
BB DpH NaNEeHHH OT HBEro-TO yAapa cuepend. Bech 3TOT aHaiH3
PELIATENBHO MCKIYAET, TaKHM 0OpasoM, BepCHIO O cMepTH Bvisd-
COHa OT ymapa o Jiel, o pebpo Topoca H T. I.

Okasanack TaKKe HECOCTOMTEJBHON BEpCHT O TOM, uTO Bysn(-
COH 3aMeps, OYAYYM B HETPE3BOM COCTOSHUM.
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DKCHEPTH3a YCTAaHOBHUNA, 4TO IATHA, MMEBUIMECs Ha  Tpyme
Byapdicoma, KoTopele HaBamy OB OCHOBaHME CYMTATH CMEpTh
ByapdicoHa HacTynuBIIeH# OT 3aMep3anus, — He TaK Ha3bIBaeMmble
rsiTHa BHIUEeBCKOro. DKemeprasa A0Kasala 3TO €O BCeM HAYUIHBIM
ABTOPUTETOM; KpoMe Toro, GeccrmopHo, uto ecau O6m Bymdcon mo-
ri6 OT 3aMep3aHud, YV HEro Ouiin OH Ciefnl 0GMOpaXKHBAHUS APY-
rux vacrefi Teja: miex, pyx, nba u 1. A. B pelictsurenpuocTH HE-
KaKHMX NPU3HAKOB 3aMep3ardss Ha Tpyne He OBLiO.

[TelTaMHCh NOCTPOHTH €lileé TAaKyi0 BepcHio, YTO AOKTOD Ol
nbAH, WMex ¥ yrnan, pasOuMBIINChL HacMepTs. 'OBOpHMIM TakKe, uTO
IHAJIOCTHRIE samax TPpyna MoxeT OTGHTL 3amax ajKoroJii W 4YTo
fI03TOMY! NP BCKPHITHA MOINIM He OCHADYXUTH NPUCYTCTBUS B
JeJyoKe Tpyloa ankorojs. JKCHepruisa H 34ech €O BeeH SCHO-
CThIO [OKa3aja, YTO aJKOroJd B KeNynKe NOTHOmIEro He 6BIIO,
' YTO THHJIOCTHOTO 3arnaxa He MOrjo OnlTh, TaK Kak XeNyLoK Ipe-

KDACHO COXPAHW/CH, ¥ YTO, CIeHOBaTeNbHo, Bynbheon He 6bI NbSH.
D10 JM@pasio MoHoe OCHOBAHME YTBEpXIaTh, uTo Byssdcion e Gbn
NLAH, HE Ymajl ‘M Be 3aMep3. 3HauMT, oH 6ol yOHT.

OcraBajoch HMCCHEXOBATH MNOCJENHION 00AacTh YJHK — 5TO BO-
IPOCH], CBSI3aHHbie C OpynueM yOuHcTBa W 0OGCTOATENbCTBAMH, INPH
KOTOPBIX [POH3OLLIO YOHHACTBO.

Mepss# Bompoc—uem 6B HaHeceH XeprBe yxap? Ha
5TOT BOTPOC, B COOTBETCTBHMA C XapaKTePOM IOBPEXKIESHHH, MOXKHO
OTBeTHTH TaK.
~ Vmap moxrtopy Bymndcory Orlr ‘HameceH cpaBHHTENbHO HebOOMb-
KM TIpPeIMeTOM C 'TBepHAoll TOBEPXHOCTHIO, HTO COOTBETCTBYET
xapakTepy peGpa BHHUecTepa. ¥ CTAHOBJIEHO TaKXKe, UTO 3TO OBUI
peskufl, CHJNBLHBIN, PEIUHTeNBHBIE YyAap, KOTOPHIA HE MOXET IOJy-
UUTbCA NpH UAAEHWM, €CJy He YNAcTb € BHICOKOH TOpHI, @& 3TOro,
kK mecuacTteio man Cemenuyka ®m CrapmeBa, B [laHHOM CcJIydae He
BBLIO. : ,

BTopofi BOUPOC—IPOUCXOXJEHAe H XapakTep CCafuH HA
pykax y Byashcona.

BrickaspiBasoce IPeAnoNOXKenue, YTo y moKTopa Byaspcona O6ria
3aBA3aHa KYXJsSHKA, OTHero o6pasoBANMCh CCANHHEL, HIH YTo, MO-
xeT ObITh, OHH OGpa30BANHCH OT [PUBASLIBAHHA TpyHa K Hapre
u T. I. Bce 3To OBJIO THIATENBHO MCCJIENOBAHO M INPOBEPEHO, H
0Kas3aJyloCh, WTO BCE OCANMHBI — IPHKHUIHEHHONO  [TPORCXOKNCHUS,
PACTIONIOKEHE! UPe3BBIYAKHO CHMMETPUYHO ¥ MOLJM 00pa3oBaThHCH
60 B pE3VJbTaTe CXBATHIBAHHS PYKaMH DYK YOGHTOrO ®@jie OT
3aBASHIBaBHA PYK yOmTOTO BepeBrod. MoKHO NOMYCTHTb, UTO YOUi-
I1a CBsI3ajl CBOK XKepTBYy, YOWI, passsdsan u yumes. Ho 3TO TOJb-
KO NONyIIeHWe, He HCKIIOYAomee H HHBX IPEAIOJOXeHUH.
 Ho, onupasce Ha 3aK/MOUEHHe SKCIEPTH3HI, CIEACTBHE Ge3yCJI0BHO

JOKA3a]0, YTO CCafHHE! OBIJM NPHXASHEHHBIMH M 3TA CCANMHBI Td-
KOTO Xapaxkrepa, KOTOpHIfl TOBOPHT O TOM, 4TO' OHM SBJSJMCH pe-
3yJABTATOM KAKHX-TO HACH/IBCTBEHHBIX ACHCTBHE. OTH CCajmHbpl C
KPOBONOATEKOM; 3TO YKa3bIBaeT Ha GOJBUIYIO CHJY, TPHAIOKEHHYIO
K TOMy Mecty, rfie o06pasoBayuch ceammmbl. CcaiuHel 00pasylTC
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B pe3yJbTaTe CKOJAL3SAHIro AEHCTBHS: H KOTJA COENUHEHhI ¢ Kpo-
BONOJATEKOM, TO 3TO TOBOPHT, uTo Oblla npUMeHeHa 6oJibluas
cuna. Ilo3TOMy OT 3aBASHIBAHAA DPYKABOB KYXJAHKM 3TH CCagu-
HBl IOJYVYHTBCS HE MOrjH. A OT IpHBASBIBAHHA MEPTBOrO K
Hapre? IT0 TaKxke MCKJ0UaeTcd, TIOTOMY YTO, KaK HO0Ka3aja S3KC-
nepTH3a, cCcanuHnl y mokropa Bynbdcona OblMH NPHIKU3HEHHBIE, HAa-
HeCeHHEIE TNOCTOPOHHEH pyYKOH. ITO CBHUIETENbCTBYET O TOM — H
9TO NONTBEPKIIET AHAJNMA3 AKTOB CYHeOHO-MEIMIHMHCKOH 3KCIepTH-
8bl,~—— 4TO HX 06pasoBaHHI0 IpeanlecrBoBaja 6Gophba, YTO HACHJE-
CTBEHHON CMepTH HpexllecTBOBaja XKakas-tTo Ooph6a.

DKcneprHsa YCTaHOBHJA, YTO CCAMUHBEL He MOIJIM INPOU3OHTH OT
cBssplBagyd. [lepuaTkd He ObINM 3aBsSaHbl, a PYKABHULl XepiKa-
JUCh Ha TechMe, NEPEeKHHYTOH uepe3 @NJjeuo, IPHUEM YacTh TECh-
MBI — 5TIO TOKE He CJaydaiiHoe o6CTOoATeNsCTBO — OKa3amachs Ha 6Ga-
papke HapThl, @ YACTh KYXJAHKM OKAa3alachk HaLOPBaHHOH; Haxop-
BaAHHAS OMEKIa TAKKE NOBOPUT © TOM, YTO TYT IPOHCXOMHIA
Gopula. N

Ccagunb! Ha pyKax, HAXPHIB ONCXKIB... A PACIIONOKEHHE HA MECTe
NPOUCIIECTBHA lIepYaTOK, BRHYecTepa M llanky? Bce aTo OKaszajock
pasOpOCAHHBIM 30eCh M TaM, HEé OCTARJAA HUK2KOTO COMHEHHS B HA-
JHuKH 60pn0bl, B HAJHUMM, BEPOATHO, CEPHE3HOrO COIPOTHBIIEHHS CO
CTOPOHBEI IIOTHOIIETO,

Haxomen, nociexHee coofpamenne. He wuckirouanace Npu Beex
DaHHBIX, HOCTAaTOYHO YOEIHTEUbHO IOATBEDAMBIUMX BEPCHIO OOGBH-
HeHHs, eute omxa Bepcud. Homyctum, uro Byandcom peficTsurens-
BEO B Iypre 3abaynuics, yoiejg OT HApTH, He MOI' HafiTH BBIXOja,
UTO €ro OXBATHJ KaKOH-TO 0e30TUeTHHI cTpax CMEDPTH, KaKOE-TO
nanpueckoe cocrosiHde. KrTo OBIBall B TAXKENBIX JKUIHEHHBIX Ie-
- pernpArax, TOT 3HAeT, YTO BOSMOXKHBI TakHe MMHYTH, KOIZa Yeso-
BeK TOTOB OT yXKaca KpuyaTh Ha Bech Mup. [lpeamosoxkum, urto
Bynpdcon, mMess B pykax BHHUYECTED, B KOTODOM, KaK NOTOM BbIsiC-
HAJIOCh, ONHMY NaTPOH OKAa3aJCsf BBHICTDENCHHBIM, CTal CTPEJsITh B
BO3NYX, 9TO0R O6GpaTHTh BHUMAHME ©a CBOE THXKEJOe IIOJOMKEHHe,
9TO OT BHHYECTEPAa IOJYYHJIACH OTAa4a, NPHUHHHUBIIAS TOKTODY
CMepTebHOe paHeHHe. [lonmycTwM, u3TO NIPOM3OLLIO HMEHHO Tak,
YTO, CJEJOBATENBHO, CMEPTE SBHJACh CJEICTBHEM HECUYACTHOIO
CJydas # 9TO BHHOBATA B 3ITOM HEONHTHOCTE Byasdcoma. Hamo,
CleJOBATeNIBHO, NPOBEPHTH @ ITOT BapuaHT. IIpomepka Gwina mmpo-
M3BeJleHa, W BAPHAHT 3TOT OKa3ajcsi OTNABIIHM, TaK Kak Bymand-
COH BOBCE He OBl HEOTRITHEIM B OTpesbie — o GHUL BOPOUIHJIOB-
CKHM CTpeskoM. A Kakoll ONBITHBIE CTpesoR craj Gul CTPEsTH,
NPUKTIANRIBASL JIOXKE K HOCY? ‘

Taxum oOpasoM, neTaibHEIE PasGop BeeX NOKA3aTeNbCTB, KaxK-
ZOe H3 KOTOPEHIX #BJAJOCH KOCBEHHBIM, y6exXHaj, 4yTO B HAHHOM
Cyyae #MMeJI0 MecTto yOubcrso.

Kro xe y6uiina? Bonpoc mepexomms yXe B HOBYIO IJIOCKOCTh.
OTBer Ha STOT BONPOC HO/KHEI JaTh HOBBIE JOKA3ATEJNLCTEA.
BHOBE HeOGXOZMMO MOCTPOHTH PR BO3MOXHEIX Bepcull, pasoGpaTh
HX U IOJYUYHTE pelleHHe.

214

4



Ionospenye B y6uiictBe Bysbhcona MOrso macTs, KaK BHISACHEHO
6bI0 To aTOMy medy, qmbo Ha Cemenuyka, Ju6o #a Crapuesa,
w60 wa Baxynenko, Be pas rposuBirero Bysandeomy pacmpapoii.
Crapues © WHTAXCA HANPABHTH CJCHCTBUE NPOTHB BaKyJIeHKO.
Ananus OGCTaHOBKM YOWfcTBa, ONHAKO, HCKIOYAL 3TY . BEPCHIO,
XOTs Hamjuge yrpos co CTOpOoHel BakKyneHKO w OHIIO YCTAHOBJIEHO.

['1aBHasi «NPOTHBOYJMKA® COCTOANA 34eCh B TOM, yro Byabdcod
u Crapues He pasbeRuHAmch, uro Crapues He «Tepsiyi»> Byabd-
coHa, 4YTo Bynpdcon He obrowsa Crapnesa ¥ HHKYA2 OT HErO
He yesxans. Ecimu Crapue ne Ttepan Byuwdcona, smauur, Crap-
ues ObinBMecTe ¢ HuM. Ecam Crapues 6bin BMecTe ¢ Bymsdeonom
B MOMEHT €ro CMepTH H €CHH cMepTh Bympdcony npwunrmm Baky-
JIeHKO, TO, COpaUBaeTCHd, KaKOBa ke mpu otoM Ovwia poap Crap-
nesa? Ecau Crapuer «zomyckaer», uro Byasdcoma yGua Baxyes-
Ko, u ecan CrapueB He Teps1 Byabpdcona,— a 310 6blI0 TBEPHO
YyCTAaHOBNERO, — TO, COpammBsaercsd, rae ke Goln 'Crapues? [logemy
Crapuer He samutHa nokropa? [lowemy, HakoHenm, He COOGIIMJ
O TNpecTyIeHHH, coBepllerHoM Baxkysnenko, Bnactasm? Ha Bce stu
BONpOCKHl JaTk orTBeT (CTapuen Ee MOr, ¥ 3TO BIOJHE IIOHSATHO, TaK
KaKk cchlKa Ha BaxyaeHko — peigyMannas. [logospenwss npoTys
Bakynenko xax daxTtudeckoro yoOuiupl Bysiwdcomna tem 6ogee He-
OCHOBATEJbHEL, YTO IPY 3TOM NpPEANOJOXeHHH HYXKHO elle Iomy-
CTHTh, 94TO Bakyjesko pmoykeH OmII 3apaHee 3HATH TO MECTO, THe
Byapdcon Omn y6ur 27 meralps; Hamo IONYCTATH, 4TO Bagyienko,
He BblexaB BMecTe ¢ Byapdcomom u Crapuesnm us OyxTtel Poaxep-
ca B u3 6yxter COMHHTENBHOH, 2 BhIEXaB, OUEBHAHO, CJEIOM 32
HUMM ¥ He3aMeTHO IJIf HHUX HJM, o Kpalige#r Mepe, mima Bynsdcona,
BAPYD OKas3aJgcad B TOM MecTe, rhae Obii Hafizen Tpyn Byabdcona
uepes 4—O5 n@elt mocne Toro, Xak Bynbdcom Bolexan #3 GyXThl
Ponxepca. Hago npeInono:KuTh Kakylo-TO CJAOKEYI0 KOMOHHAIIHIO
06CTOATENBCTR AJs TOro, uyrolObl JI0KasaTh, YTO HMMEHHO Bakynerko
NpUEHMMAJ HENOCPEACTBEHHOE yUacTHUe B yOuHCTBE JOKTOpa HJH gaxKe
caM y6ua ero. 3To MOXHO OH0 OBl JOHYCTHTH TOJBKO B OJLHOM
caygae: ecqau CrapueB 3apaHee cropopwica ¢ Bakynenko, rie oH
Oyoer HaXOAUTbCH, 4YTOOB B NOAXOASAUIHA MOMEHT BMECTe CO
CrapueBelM yOHTH LOKTOpA. .

Touso Tak xKe BCeMH OOCTOSTEJNBCTBAMH JeNa HCKI0Uaoch
npenosoxenne, uro Bympdcoma y6un CeMmeHUyK, B HeHCTBUTEND-
HOCTH SBHBIIMHCA oOpraHmsaTopom aroro yobuicrsa. OcraBancd
omus Crapues. |

Ilo meny Gbuio ycranoBiaeHo, 410 Byuindcoos Bhlexan ¢ 3UMOBKH
BMecTe cO CTapleBhIM, €XaBUIMM BHepeiH B KayecTBe Kaiopa, uro
Byancon CrapueBa He OOrOHAN, YTO ypru He 6bln0, uro Byun-
cox @e orbusancs or CrapueBa. Mcxoxs H3 3TOr0 m aHaNM3HPYd
crpynnuposapiipecsi upotus CrapueBa YJIMKH, CIeNCTBHE H 00BH-
HEHME pPacOyXIaJd Tak: ecyd HAeHOTBHTeNHHO MCK/OYaeTced BO3-
MOXHOCTh obroHa Byasdconom gHaprel Crapuena, TO HCKJIOUAeTCA
notepss CrapueBBIM MOKTODA; €CiM HcKiogaerca moreps Crapue-
BBIM JOKTOpa, TO, CJEAOBATeJbHO, OHM He OBUIH pa3beIHHEHb;
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ecoy OHH He ObIM pasbemumeH:l, To, 3Hauur, CrapueB Obm ¢
Byab({coHOM B MOMEHT ero cMeprd; eciu Byasdicon YMEP HaCHIlb-
CTBEHHOH CMEpTbIO, TO, CJef0BATeJbHO, E€NHUHCTBEHHBIH, KTO Mor
5Ty HACH/JILCTBEHHYIO (cMepTb mpHuMAMThb, Opln CTapues, u60 mu-
koro, kpome Crapuesa, TaM He OBLJO.

Bce cofpaHHBe [0 ey HOKa3aTesbCTBA IOCJASNOBATENbHO IIpH-
BOAMIM KMMEHHO K TakoMy BEBOLY. Hu ofHa H3 <«IPOTHBOYJIHKS,
BHIABMHYTHIX B IEJJAX S3allUTEL ¥ OIPOBEPKEHUS OOBUHEHHS, He
IOCTHIJIA CBOel Iend, He OYAYyuM B COCTOAHHM OIPOBEePIHYTH
KaKoe-JHB0 J0Ka3aTeJBCTBO, NpencTaBaeHHoe ofBuHeHHeM. O6GBH-
HUTEJBHYIO BEPCHIO YOeAMTE/NbHO IONKDPEIJIANE B 3STOM Jese H
YCTAHOBJICHHBIE CIEICTBHEM X CYXOM MOTHBEHI NPECTYILICHHA: MECTh
3a pasofiayeHHe, INONBITKA YCTPAHHTL ONACHOIO Pas0bavwuTEeIs.

- » Q . '

. * %
! *

Mpr gamu mogpoOHBIR aHAAM3 YIME m BCEro INpouecca HX Ipu-
MeHeHHA B Zene o6 yOuiicrBe Ha o. Bpamrens, umesa B BuAY Ha
5TOM 4YPE3BBIYAHHO SIPKOM IpMMEpe MMOKasaTh CHJIY KOCBEHHBIX XO-
Kas3aTeJbCTB, C ONHOH CTOPOHBL, M METOJSHKY HX COYETaHMs, aHa-
T¥32 W CHHTE3a, ¢ Apyroi. PasobpanHOe BHIUIE JAEJ0 IOJHOCTHIO
ITOJITBEPCKIaeT BhICKaBaHHEle YHJIB3OM MbIC/IH O SHAYCHHH H OCO-
GeHnoCTAX NpPUMEHeHHS KOCBEHHBIX YJHMK W, B YaCTHOCTH, MBICIL O
TOM, 4TO <«HET HHKaKO# BO3MOKHOCTH HCUHCJIHTE GeCKOHEUHOe
MHOXeCTBO 0OCTOATENBbCTB, KOTOPHIE MOIYT CJAYXKHTH VJHKAMH,
MOTOMY 4YTO OHH TaK JKe PasHoo0pa3Hbl, KaK BHIOUAMEHEHHS U
KOMOHEALMH COGBITHH B MelicTBHTeNbHOR xu3uu». Ho Yumaps npas
u B apyroM. OH npas @ B oNpeleseHUH TeX YPe3BBIMAKHO MIMPO-
KHX IIpeNeJoB, KOTODLIMH XapaKTEPH3YeTICs - CHCTeMa KOCBEHHBIX
HOKa3aTeNIBCTB. YUIE3 ToBOpHT: «Bce MOCTYIKH HONCYIRMOro, B,
yno Opocaer Kakoi-HHOYAL CBET HA erno NOoBeIeHWe, BCe  |meH-
CTBUA APYTHUX JIMI, TPUKOCHOBEHHEIX K JeJy, BCE, UTO TOXOIHIO
A0 CBEIEHHS TIONCYAMMOTO M MOIVIO MMEThb BJMAHME HA HEIrO; €ro
IPYXECKHe H BpaxJAeOHEHIe OTHOLIEHHS, €ro o0eulanua, yrpostl, npaB-
JAHBOCTHL €ro pede#, JUKUBOCTb €0 OUPABAAHKN, NPUTH32HHE H 00B-
SCHEHUH; €T0 HAPYXKHOCTB, TOH peuw, MOJMUaHHe Ha BOIIPOCH]; BCe,
YTO MOXKET OOBACHATH CBfA3b MEKAY STHMH YACTHOCTSMH, M, HAKO-
Hell, KaxAoe 0GCTOATENbCTBO, KAK IIpeIlIecTBOBABIIEE H COBPEMEH-
HO® NIPECTYIICHHIO, TaK M MOCJeJOBaBlllee 3a HUM,— BC€ 3TO Ipel-
CTaBisieT OGCTOATEJBCTBEHHbE MW KOCBEHHBIE VIHKHY 2.

BoT xak OHPOK KPYT OGCTOSITENBCTB, KOTOPHIE MOTYT M JOJIKHEI
OblTh HCCJENOBAHEI B KadecTBE VMK [0 KamAOMY Iely. |

Opmako wmwmpoTa Kpyra yiauK HE OSHAY4eT NPOMSBONBHOMO pac-
IIEPEHAsT 3TOTO KPYyra IyTeM BKIIOUCHHs B HErO0 O0CTOATENLCTB,
HMEOIIHX CJIAIKOM OTHAJNeHHYI0 CBA3b C HCCHELYEMBIM TIpeIMe-

'Burke’s Works, vol. I, 623, uar mo Yaanay, Onmur TEOPHEA KOCBeH-
HbIX yauxk, M., 1864, crp. 36. : S
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ToM. DTO O0coBeHHO KacaeTca NOBeNeRMs OOBHEHEMOTO, KaXKAHi
ar, Kamxpoe HNelCTBHe KOTODOTO PACUEHMBACTCA He B MEpPy peTH-
BHIMH OOBHHUTEJAMHE Kak 00d3aTesNbHOE J0KA32TeJHCTBO BUHBI OOBH-
HAEMOT0. DTO — TOT THI o0BrEUTENeH, KoTopeix Kodm MeTko Hassax
oopuEETEeNAME quand méme et malgré tout {npu BceX yCJHOBHAX H
HeCMOTpA HH Ha 4TO) L '

Camass OGoJsbluas ONACHOCTH INPH TOJb30BAHUH KOCBEHHBIMH M0-
Ka3aTeJbCTBAMH — 3T0 TEHIEHHHO3HOCTb, TIPEJB3ATOCTh. |

KocBesnnle yJauKpm — rpoMajgsasg Cuia. Ho HMH HYXKHO TIOJb30-
BAThCST J0oOpOCOBEeCTHO, OOBEKTHBHO, 0e3 HATHAXKKH, 06e3 HCKyC-
CTBEHHOI'0 CIENJIeHHs MX APYr ¢ APYrOM IO MEeTOAY OOBHHHUTeJEH
malgré tout. .

KoceeHuble yJaukyd — 3TO OTHEJIbHBIE UepTOuKy, oOphieku Hax-
T0B, KYCKH IIOCTYNIKOB, Mbicjiell. Bce 3TH Kyco4kH u 0OpbLIBKA
HY:KHO coOparb BOEIHHO, CONOCTABHTR JAPYr € APYrom M ¢ ADy-
rumi pakramu, ocobenHo c Temu (PakrTamMH, KOTOpPHE IPOTHBOpPE-
yaT JNAHHOMY VJIUKOBOMY MATepHany, AaTh HX aHANHW3 M CHHTE3,
NPUBECTH B OXHY CHCTEMY, B OAHO IapMOHHMYecKoe Nenoe, Bynyun
rapMOHHYECKH CBEJleHBl B CHCTEMY, KOCBEeHHBI® YJHKH BHIPACTAIOT
B CTPAaIIHYIO, HEOTBPATUMYIO CHJY, NpeBpaluanTcsd B Ienb JOoKa-
3aTENLCTB, OKPYKAIIUX OOBHHAEMOro TJYyXOH cTeHOH, uepes KO-
TOPYIO HeJb3d MNpOpBATHCHA, HeMb3d HEKyMa ydmd. Ho jpas  storo
VIHMKHA HOJDKHBL ObITH caMu 1o cebe rapMOHHMYHBI py Oe3yNnpedHr,
KaK GesynpeueH NOJKeH ObITh H HCTOYHMK HX I[IPOHOXOXKICHUS.
Onw HOKEN O6HITh JOTHUECKM MEXIY, coO0H CBS32HLBI, I0JOKHbBI
6LITh CBfI3aHBI MEXKIY COOOH BCEMH CBOMMH 3BEHBAMH 2,

ToBops 06 ymKax, HeOOXOIHMO TPEAOCTEPeuh OT OMHOO0TYHOI'0
NpeACTABNEHUS, YTO YJMKH MOTYT OBITh TOJBKO OOBUHHTENLHONO
xapakTepa 3. C TOYKH 3peHHs CJI0BOOOpa30BaHUA TaKoe HpPeLCTaB-
Jeure TpaBuibHO. OHO HENPAaBWIBHO C TOYKH 3pEHHs BHYTPEHHETrO
conepxanud. Jlesene KOCBEHHBIX LOKA3aTE/NLCTB HA OOBHHHTEINb-
Hele (YJMKH) W OIpaBraTesbHEE (OCTANbHLIE) JHIIEHO OCHOBAHUA
N0 caMofi TpHpPOAe KOCBEHHBLIX MOKAasaTe/bCTB.

OnHo W TO XKe. JIOKA3ATEJHCTBO MOXKeT OBITE IO CBA3M C JApPY-
rEMy 06CTORTENLCTBAME HJIX OOBUHUTEBHLM KM ONPaBAATEIbHEIM.
HanpuMep, CJief HOTH, OCTABICHHBIA NPECTYIHHKOM, MOMKET GBITh

1 Taxwe OOCBHHATENM, KaK muEcan o Eux Jlabyms, rosopar CyAYy O TONCYIH-
moum: «5I Gepy ero €o BpeMeHH POXIEHUS; BMes IO OT POLY, OH YKYCHN CBOIO
KODMIJIEIY, [LBYX JeT OH NOKasald fASHK OCBOed Marepw, TPeX JIeT yKpaa Ksa
KYCKA M3 CAXapHHUEl CBOEro Jeja, 4ETHpeXx JeTr Tackas sOMOKM ©3 JyXKOro
caza, W ecJqH HEerojsi B NI4Tk JeT OT POLy He chejnajncsd oOTUeyOHiue#, To
JAUG TOTOMY, YTO HMeJ CuacThe OHTh cHpOTOf!» (mur. mo Komm, Ha XusHen-
oM myrm, 1913, = I, crp. 100—101).

2 OrMedas STy CTOPOHY (fesla, I'ylasep MpelmOUATAET [OBOPHTE He O I end
KOCBEHHHIX Y/JHK, 2 0 3aMEKHYTOM KOJabLe 3THX yauk (cM. «Pykoson-
cTBO MmO cyXeGEoMy mpoueccy», CIIB, 1886, crp. 332). Ho xorma romopar o
LelH KOCBEHHHX VIHK, TO, pasyMeeTcsd, HMEIOT B BHAY 3aMKHYTYIO Lelb, T. €.
TAKYI0O LeNb VJHK, KOTOPhe B CBOEH COBOKYIHOCTH CHYXHJIY Oh OGOCHOBAHHEM
3aMUDIaeMOi - BEPCHH.

3 Cwm., HanpuMep, CTpoT oBH Y, Yromopuuii npouece; FpovoB u Jlarosu-
ep, YromosHo-cyleGHble MokasarenscTsda, [Opma. nsx-so PCPCP, M., 1920.
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obpunmTenbHol yauxkold npoTe A. (eci ciie]l COOTBETCTBYET @ro
HOT€) ¥ ONpaBiaTeNsHON ymmwod uporns B. (ecam cnen nory me
COOTBETCTBYET €ro Hore)l.

Teneure KOCBEHHBIX J0KA3aTeJIECTB Ha OOGBUHUTEJBHBIE H OIpPaB-
fareJbHbIE TAK K€ YCJOBHO M B CHJY 3TOrO COBEPIICHHO JIHIIEHO
NPAKTHUECKOro 3HAYEHHS, KaK M aHaJoruynoe JejieHde N0Kasa-
TEJBCTB BOOOILE.

Teopusa KOCBEHHBIX WOKA3ATEILCTB He HYy:XKAaeTca B TaKHX yc-
JIOBHBIX W YHUCTO (PopMalbHbIX KaTeropusx. - _

Teopusi cyfgeCHBIX OK23aTeJbCTB JOJKHA OblTh IOCTPOCHA HA
TBEpPABIX, HOCSAIIMX MNOAJNMEHC HAY4HbIl XapakTep OCHOBAHUAX.
Onga W3 BaHeHIIMX 3aqad HOBeHIDeH TeopHH CYAeOHBIX MHOKa-
32TENBCTE  3AK/MOYACTCS B PEIUUTENLBOM OCBOOOXKIEBHU €€ OT
Tpammumil, YTPATHBILMX YXKe CBO@ 3HAUEHHC, OT TEPEHKHTKOB (op-
MQJLHOIO  aBCTPaKTHO-JOTMUECKOTO CYyXKJIeHHs, OT Kareropuii, ne
BEIACDOKUBAOIUMX TIPOBEPKH ¢ TOUKH 3PCHHS @AMNCTBCHIIO I1Qyy-
HOPO METOJa — METOAA AHAJNEKTHYECKOTO MarepHanusMma. Irta 3a-
maua o6yCJOBIHBART HEOOGXONHMOCTL OTOPOCHTL B CTOPOHY BCe
HCTOPUUECKHE HACJHOEHHH, OOpeMersolMe CIUe CCrojunsl TEOPHIO
MOKA3aTENbOTBEHHOrO IpaBa, BPOAe TAKHUX [PaBWJ, KaK IPABHJIO
0 NyuylleM MOKA3ATENbCTBE, XKaK IPABHIO O 3aBHCUMOCTH ybenu-
TeJBHOCTH MOKA3ATEJBCTB OT MX KOJHYECTBa, Kak IIPABHNIO O Iipe-
HMYLIECTBAX MNPAMBIX JOKA3aTeJLCTB NEpef KOCBEHHBIMIU, W Ha-
060poT, Kak IpaBaia KJaccHBuKamMu [IO0KAa3ATEJBCTB, IJPHHATHIE
6ypKyasHofi HAYKOH ¥ HEKPHTMUECKH BOCHPOM3BOINUMEbIE H HEKO-
TOPHIME COBETCKUMH IPOIeCCYaJIHCTaMH.

Ilo sromy nytm npeoGpa3OBAHUS TEOPHM JOKa3aTelbCTBEHHOIO
npaBa WAET B HACTOsIIee BPeMA COBETCKAas HayKa, OTKPHEIBAIOLIas
BEJIHYSCTBEHHEE IIEPCIEKTHBBl emie OOJbIIEr0o Pa3BUTHA W pac-
I[BeTa COBETCKOTO IIPOHECCYaNLHOIo IIpaBa.

CoBeTcKasi CHCTeMa JAOKasaTeJbCTB W COBETCKOe COUMAHCTHYS-
CKOe J0KA43aTeJLCTBEHHO® INpPaBO, IIPOBEPEeHHBIE HA OMmbITE ITOYTH
YETBEPTHBEKOBOH NpaKTHYeCKOH paboThl CIECNCTBEHHBIX, NPOKYpPOD-
CKHX H CyIe6HbIX OpraHoB COBETCKOrO TOCYIapCTBa, SBJAIOTCS
NpOYHOH OCHOBOI COIHMAJHCTUUYECKOrO IIPABOCYIHA — €ILHHCTBEHHO-
rO B MHpe NPABOCYLHA B CAMOM JyylleM M BBICOKOM 3HAUYECHHH
3TOI'0 BEJUKOrO CJIOBA.

1 Fnasep NpaBHJIbHO 3aMEYaeT, HUTO YAHKH HMEIOT OAHOBPEMEHHO HCJOKHTENb:
HOe H OTDHLATeJ]bHOS 3HaYeHUEe, i
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